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DECISIONS 


OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(A-62051) 


CORN-HOG CONTRACTS—INSTALLMENT PAYMENTS—REISSUANCE OF 
CANCELED CHECK TO ESTATE IN CORRECT AMOUNT 


A check issued for payment of first installment under a corn-hog contract in 
amount shown by the record at that time to be correct but subsequently can- 
celed because of the death of the payee before its negotiation may reissue 
to representatives of deceased payee only in the correct amount, it having 
been determined in the meantime that the correct hog base was less than 
that against which the original check was issued. The issuance of a check 
in a greater amount than is known to be due would clearly constitute an 
unlawful payment and would contravene sound Government accounting 
principles. 


Comptroller General McCarl to the Secretary of Agriculture, July 1, 1935: 

There has been referred here for consideration a proposed state- 
ment of settlement of claim in favor of Ole Tollefson and Olaf Tol- 
lefson, representatives for the heirs of the estate of Knud Tollefson, 
in the amount of $111.65, representing the proceeds of check no. 
4,498,234, now canceled, drawn to the order of Knud Tollefson, de- 
ceased. 

From the record it appears that Knud Tollefson entered into corn- 
hog reduction contract no. 41-061-338 whereby he agreed to reduce 
the acreage planted to field corn, reduce the number of hogs far- 
rowed, and reduce the number of hogs produced for market during 
1934, on the farm described in the contract, in return for which he 
was to receive certain payments from the Secretary of Agriculture. 
In order to secure an early partial payment under the contract a 
so-called “red rider”, Form No. C. H. 8c, was executed wherein it 
was estimated, among other things, that 31 hogs would be the maxi- 
mum number that might be produced for market under the contract, 
the first installment payment of $2 a head being made on that basis, 
there being included in the check above mentioned $49.65 as payment 
of the early corn installment and $62 as payment of the early hog in- 
stallment. Subsequent to the issuance of the check and prior to its 
negotiation the payee died, the check being returned to the Agricul- 
tural Adjustment Administration and canceled. 

It now appears that Ole and Olaf Tollefson, sons of the deceased, 
who have been appointed to represent the heirs of the estate, have 
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executed an agreement continuing the corn-hog reduction contract 
and have made application for the proceeds of the above check. 

After the issuance of the check in question and in accordance with 
the established procedure green rider, Form No, C. H.-8d, establish- 
ing the correct hog base at 28 hogs was approved. Under the es- 
tablished procedure it appears when a hog base established by the 
red rider is found by the county allotment committee to be excessive 
a correction is made through the issuance of the green rider estab- 
lishing the correct base (number), and an adjustment of the exces- 
sive payment contained in the first check is made in the second in- 
stallment payment. This procedure having been established the 
question is presented in cases such as here, where the payee of the 
original check died prior to its negotiation, and before reissuance 
it is determined that the hog base is excessive and through the issu- 
ance of the green rider the correct base has been established, whether 
the check should be reissued in the original amount to the representa- 
tive of the deceased—the established procedure of making adjustment 
in the second settlement to be followed—or whether the check should 
be reissued in the correct amount based on the green rider. 

Without at this time determining the legality of making the first 
payment on corn-hog contracts before the correct base has been 
determined, there appears no authority or justification after having 
determined that the first payment was excessive for reissuing the 
check in the excessive amount, notwithstanding it might be more 
expedient to follow the administrative procedure adopted for general 
application. The issuance of a check in a greater amount than is 
known to be due would clearly constitute an unlawful payment and 
would contravene sound government accounting principles. 

In the instant case as well as in other similar cases check in 
settlement of the first payment under the contract may reissue only in 
the amount actually due. 


(A-63153), (A-63252), (A-63295) 


CONTRACTS—CODE COMPLIANCE—CONTINGENT ON SUBSEQUENT 
LEGISLATION 


There is no authority of law for rejection of otherwise proper bids for failure 
or refusal of bidders to agree to the modification of their contracts in the 
event subsequent legislation shall require observance of minimum wages 
and/or maximum hours of employment and/or limitation as to age of 
employees in the performance of Government contracts. Emergency or 
open market purchases may be made without regard to such conditions. 





Comptroller General McCarl to the Administrator of Veterans’ Affairs, July 1, 
1935: 


There has been received your letter of June 27, 1935, as follows: 


The Veterans’ Administration is in receipt of circular letter no. 100 from the 
Director of Procurement, Procurement Division, Treasury Department, read- 
ing in part as follows: 
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“Until such time as the proposed legislation may be acted upon by Congress, 
the Director of Procurement recommends that in lieu of the code compliance 
requirements stipulated in paragraphs 1 to 4, inclusive, of Executive Order 
6646—temporarily suspended by Administrative Order G. C. No. 89, of May 
29, 1935—all invitations to bid for supplies, materials, or construction projects 
of any character include the following clause: 

‘* Bids are requested on the basis that if subsequent legislation shall require 
observance of minimum wages and/or maximum hours of employment and/or 
limitation as to age of employees, in the performance of Government contracts 
any contract entered into shall be subject to modification to accord with such 
statutory requirements to the extent authorized or required by law.”’ 
and contracts based thereon to be entered into accordingly. 

“It is further suggested that awards may be made on pending proposals if 
the bidder will agree to the inclusion in the contract of the stipulation above- 
quoted in lieu of the code compliance requirements; and, if the bidder does 
not agree, new proposals should be issued which include the above stipulation.” 

In considering the recommendations and suggestions of the Director of 
Procurement, the following questions arise and it will be appreciated if you 
will answer them in order that bids may be properly acted upon: 

1. In the event the lowest bidder deletes from his bid the above quoted 
provision or otherwise indicates when submitting his bid that he does not 
subscribe to the said provision, may the bid be rejected as not being responsive 
to the invitation, and if not what disposition shall be made of the bid? 

2. In those instances where awards have not been made on pending proposals 
which do not include the code compliance requirements and the lowest accepta- 
ble bidder refuses to subscribe to the condition recommended by the Director 
of Procurement, should all bids be rejected and new bids solicited which include 
the above quoted provision, and if not, what action may be taken on such pro- 
posals? 

3. In those instances where awards are pending and the bids submitted 
include the code compliance requirements, what action should be taken in the 
event the lowest acceptable bidder refuses to subscribe to the condition recom- 


mended by the Director of Procurement in lieu of the code compliance 
requirements? 


4. When making emergency or open market purchases and it is not possible 
or practicable to get the vendor to subscribe to the condition recommended by 
the Director of Procurement, may such purchases be made without regard to the 
condition inasmuch as transactions of this character do not cover an extended 
period of time but are negotiated and completed immediately? 


As stated in decision of June 20, 1935, A-62730, 14 Comp. Gen. 912, 
the decision dated May 27, 1935, of the Supreme Court of the United 
States in the Schechter case declared unconstitutional so much of the 
act of June 16, 1933, 48 Stat. 195 et seg., as authorized codes of fair 
competition, with the result that even though bids may have been 
received containing certificates of compliance with applicable ap- 
proved codes of fair competition there are now no such codes with 
which the contractor could comply, and it would be an unauthorized 
use of appropriations and an unjustified drain upon public Treas- 
ury to award contracts submitted on the basis of compliance with 
a code when the contractor would not be required to so comply, but, 
nevertheless, would receive such additional compensation as might 
on the basis of code compliance in performing have been included 
in the bid. 

After May 27, 1935, the Director of Procurement: Treasury De- 
partment, formulated the provision to be included in advertising for 
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bids, as stated in the above-quoted letter of June 20, 1935, and it 
was stated by this office on June 24, 1935, A-63153, that: 


The provision employed by Procurement reserves the right to modify the 
contract in the event subsequent legislation should require observance of 
minimum wages, maximum hours, etc., and, to such extent as there may be 
involved in adjustments, additional drains on appropriations, there seems 
essential a statutory requirement as basis therefor else adjustments might 
create deficiencies in contravention of law and thus would be unauthorized 
notwithstanding any administrative reservation in contracting. Contracts ob- 
ligating appropriations must be definite and certain. 

In view of the fact there was contemplated seeking legislation with respect 
to fixing maximum hours and minimum rates of wages for workers on Gov- 
ernment projects and prohibiting the employment of children thereon and it 
was administratively desired to reserve, in entering into contracts prior to 
consideration of such proposal by the Congress, the right to make modification 
therein to bring them into conformity with such legislation, if enacted, there 
seemed to this office nothing to prohibit requesting bids and contracting in such 
manner that if the Congress should by legislation provide for fixing maximum 
hours and/or minimum rates of wages and/or limiting the age of employees 
on Government projects, and in such connection should specifically require or 
authorize modification of existing contracts to conform therewith, where the 
right had been so reserved in contracting, such contracts could be modified 
accordingly, and the Director of Procurement was informally su advised. 

It is believed the reservation provided for in circular letter no. 100, issued 
by the Director of Procurement and approved by the Secretary of the Treasury, 
will permit modification of contracts wherein employed, with respect to the 
matters reserved, and to the extent authorized or required by subsequent 
legislation, and goes as far in the matter as is consistent with the laws relating 
to the obligation of appropriated moneys. 


The reservation contemplates—in the event subsequent legislation 
shall require observance of minimum wages and/or maximum hours 
of employment and/or limitation as to age of employees, in the per- 
formance of Government contracts, and shall authorize modification 
of existing contracts wherein the right to so modify has been thus 
reserved—modification of such existing contracts so as to bring them 
into conformity with the terms of such legislation with respect to the 
elements reserved, with right in contractor to be reimbursed the 
actual additional costs made necessary thereby. 

In view of the requirements of section 3709, Revised Statutes, there 
appears no authority of law for requiring bidders and prospective 
contractors of the United States to agree to such provision as a con- 
dition precedent to contracting with the United States. See decision 
of January 2, 1934, A-50815, 13 Comp. Gen. 181, to you and January 
10, 1931, A-384106, 10 Comp. Gen, 294, to the Secretary of the Treas- 
ury. The said provision when included in the advertised specifica- 
tions may properly be viewed under section 3709, Revised Statutes, 
only as a request to bidders on the part of the advertising and con- 
tracting agencies of the United States that bids be submitted upon 
the basis that in event there should be enacted legislation of the 
character mentioned prior to the completion of the contract to be 
awarded the contractor will agree to modification of the contract to 
conform with the terms of the requirements of such law. 
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Specifically, your questions nos. 1 and 2 are answered in the 
negative; such bids not being for rejection because the bidder de- 
clined to agree to future modification of contracts entered into be- 
cause of subsequent changes in the law. As to your question no. 3— 
where bids were submitted on the basis of certificates of compliance 
with codes and as there are now no codes with which to comply— 
such bids should be rejected with readvertising. See above referred 
to decision ddited June 20, 1935, A-62730. Your question no. 4 is 
answered in the affirmative. 


(A-61059) 


DEPARTMENTS, EXECUTIVE—SERVICES BETWEEN—SPECIAL 
COUNSEL 


An appropriation not available for the appointment of special counsel may not 
be used to reimburse the Department of Justice for the services of special 
counsel especially employed by it upon request of the Commissioner of 
Internal Revenue to conduct proceedings before the Board of Tax Appeals, 
particularly when it was to the acknowledged interests of the Department 
of Justice to conduct such proceedings in order that it might be in a posi- 
tion to handle an appeal to the courts more efficiently. 


Comptroller General McCarl to the Secretary of the Treasury, July 2, 1935: 

There was received your letter of April 26, 1935, requesting re- 
view of the action of this office in not certifying for payment upon 
preaudit a voucher in favor of the Department of. Justice for 
$12,455.44 proposing to reimburse that Department for legal services 
furnished in a case before the Board of Tax Appeals, involving 
certain income-tax returns. You state that because of the impor- 
tance of the case it was desirable to employ special counsel of out- 
standing and recognized ability in addition te the regular staff of 
attorneys employed in the Bureau of Internal Revenue; that the 
Department of Justice indicated its willingness to furnish special 
counsel but was unable to do so within the limits of its appropria- 
tion; that, accordingly, arrangement was made to reimburse the 
Department of Justice; that inasmuch as the appropriation for the 
Bureau of Internal Revenue was available for the prosecution of the 
case before the Board of Tax Appeals, you feel that there is au- 
thority to reimburse the Department of Justice for such service; 
also, that it was desirable for a special assistant to the Attorney 
General to handle the case so that he would be better prepared to 
handle the case in the Circuit Court of Appeals, in the event an 
appeal should be taken. 

In your letter of January 8, 1934, addressed to. the Attorney Gen- 
eral, it was stated there was no statutory authority for the Treas- 
ury Department to hire special counsel; that two attorneys in private 
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practice in New York City, whom you had in mind for this case, 
would not accept regular employment; and, accordingly, you sug- 
gested that the Department of Justice engage these two attorneys as 
special counsel. 

It thus appears that the services furnished by the Department of 
Justice were not the services of its regular attorneys but of two 
attorneys especially employed for that purpose and that such em- 
ployment by the Department of Justice was requested primarily 
because the appropriations of the Bureau of Internal Revenue were 
not available for such employment. 

Obviously, an apprepriation which is not available for a particu- 
lar object may not be used to reimburse another department fer 
such an object. Section 601 of the Economy Act of June 30, 1932, 
upon which you rely for the proposed reimbursement in this case, 
requires as a condition precedent that the department requiring the 
service must have funds available therefor. Furthermore, in view 
of the reported probability that the case would be appealed regard- 
less of how decided in the lower court, and as it will be the duty of 
the Department of Justice to present the case before the Circuit 
Court of Appeals in that event, it would seem desirable for that 
department, in its own interest, to participate in the trial before the 
Board of Tax Appeals. Under the circumstances, the appropria- 
tions under the Department of Justice, which have borne the expense 
of the special counsel employed by the Attorney General, may not be 
reimbursed from any appropriation under your administrative 
control. 

The voucher will be retained in the files of this office. 


(A-61845) 


CLASSIFICATION OF CIVILIAN POSITIONS—* NEW ” OR “ADDITIONAL” 
POSITIONS—JURISDICTION OF CIVIL SERVICE COMMISSION 





If and when an administrative office reports to the Civil Service Commission 
for record purposes the creation of an “ additional” position as defined in 
decision of September 3, 1920, 9 Comp. Gen, 101, the administrative finding 
that a position is “additional” rather than “new”, is not necessarily 
conclusive, but involves a question of fact, for ascertainment by the Civil 
Service Commission, as to whether the responsibilities, as well as the 
duties, of the position are practically identical with those of the porition 
or positions on the basis of which the administrative office had fixed the 
compensation thereof. 


Comptroller General McCarl to the President, United States Civil Service Com- 
mission, July 2, 1935: 
There was received your letter of April 30, 1935, as follows: 


The Commission desires to present for your consideration and decision a 
matter which bears upon the proper application of your decision of September 
3. 1929, A-27735, 9 Comp, Gen. 101, which permits a department to allocate, 


mm 






































DECISIONS OF THE COMPTROLLER GENERAL 7 


without the Commission’s prior approval, additional positions which are “identi- 
cal in all respects ” with other positions in the same appropriation unit previously 
allocated to the same grade. The decision states— 

“The function of the Personnel Classification Board (now the Commission) 
has been completed so far as identical positions are concerned when it has finally 
allocated the duties of one of such identical positions, and the law imposes upon 
it no responsibility respecting the number of persons necessary in such positions 
to enable the administrative office to perform the work required of it by law 
* * * New positions which the administrative officers are required by the 
Classification Act above quoted to report to the Board for approval of allocations 
are those having duties and responsibilities which differ from existing allocated 
positions in the same Bureau, office, or other appropriation unit, and eare should 
be exercised to submit all such positions promptly for allocation.” 

The decision referred to the prior decision of September 16, 1925, 5 Comp. Gen. 
202, and stated that such decision “ was intended to refer primarily to the crea- 
tion of positions having duties similar to, but differing from, existing positions.” 

In 1930, the Personnel Classification Board allocated a position of legislative 
clerk in the Veterans’ Administration, occupied by Helen F. Freeman, to grade 
CAF-6. The duties of the position as described on the classification sheet sub- 
mitted at that time were as follows: 

“Responsible for the maintaining of the legislative files of the Veterans’ 
Administration ; supervises the clerical work pertaining to legislation ; maintains 
a legislative history of the various acts administered by the Veterans’ Adminis- 
tration; receives and supervises the distribution of bills, reports, and acts and 
documents released by the U. S. Government Printing Office under the provisions 
of section 215, title 44, U. S. Code; reads and marks the daily Congressional 
Record for the use of the Administrator of Veterans’ Affairs and the personnel of 
his office ; maintains contact with the committees of Congress as to the time of the 
holding of hearings; secures printed hearings and any other information neces- 
sary to legislative work; supervises the compilation of reference books and 
reports to be used by the Administrator of Veterans’ Affairs and the personnel 
of his office.” 

The Board’s allocation was based not only upon the duties performed, but on 
the responsibilities involved, in that there was concentrated in this single posi- 
tion the entire immediate responsibility for the maintenance of all the legislative 
files of the Veterans’ Administration and the supervisory responsibility for the 
work of three assistants in grade CAF-4. Recently the Veterans’ Administration 
established two additional positions of legislative clerk described in exactly the 
same language, allocated both of them to CAF—6 without reference to the Com- 
mission under the decision referred to, and appointed to such positions Edrie BE. 
Llewellyn and Florence M. Masterton. 

As the accompanying correspondence will show, the Commission called the 
attention of the Veterans’ Administration to the fact that the original CAF-6 
allocation took into consideration not only the actual tasks performed by Miss 
Freeman as an individual, but the scope and character of her responsibility, i. e., 
the direction and supervision of three CAF—4 subordinates and the responsibility 
for the maintenance of the legislative files, and that when the responsibility for 
the performance of a given function, previously concentrated in a single position, 
is redistributed among three positions, no one of the three is identical to that 
single one from which part of the responsibility, namely that part transferred 
to the other two positions, has been taken. 

As a matter of fact, the subtraction of responsibility from the position pre- 
viously allocated so changes it (1) as to make it a position the existing duties 
and responsibilities of which have not been allocated, (2) as to require its sub- 
mission for classification on the basis of such change, and (3) as to make 
it unavailable as a premise upon which to allocate to the same grade any other 
position without prior action by the Commission. In short, while the three posi- 
tions may be identical among themselves after the redistribution of authority, 
they are not “identical in all respects” to any previously allocated position, 
within the meaning of your decision of September 8, 1929. 

In replying to the Commission's letter of March 5, 1935, the Veterans’ Ad- 
ministration, under date of April 1, 1935, makes it plain that it is relying 
on this decision as its authority for allocating the two additional positions 
to grade CAF-6, without prior reference to the Commission, notwithstanding 
the change in the distribution of responsibility for the work of the legislative 
files. In allocating supervisory positions the magnitude of supervisory or 
other responsibility and the distribution of the responsibility for the conduct 
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of a particular function have to be considered. Positions are “ identical” in 
all respects when they are identical not only in their duties and tasks, but 
also in their responsibilities. Hence positions which involve only a portion of 
a given responsibility are not “ identical in all respects” to one which involves 
the sum total of such portions, even though the general kind of work may be 
the same. 

The Commission respectfully requests your decision whether or not your 
decision of September 3, 1929, was intended to apply to such a situation as 
that presented herein. 


In letter dated April 1, 1935, the Veterans’ Administration advised 
you, in part, as follows: 


There has been no material or substantial change in the position of legisla- 
tive clerk to which Miss Helen M. Freeman is assigned since it was allocated in 
1930. The only change which has occurred in this general work is the in- 
crease in the volume of legislative business in the office of the solicitor, requir- 
ing the establishment of additional positions to which Mrs. Masterton and Mrs. 
Llewellyn have been assigned. It should be stated, in this regard, that simul- 
taneously with the assignment of the former employee she was and is tem- 
porarily detailed to my office in connection with matters concerning legislation. 
This increase in volume of work has in no way affected the duties and respon- 
sibilities involved in these several positions. 

The three grade CAF-4 employees referred to under item 13 of the Classi- 
fication sheet in the case of Miss Freeman are assisting each of the legislative 
clerks in the performance of their duties in the same manner that they assisted 
the original occupant. The legislative clerks, when necessary, ulso utilize the 
services of other employees in the solicitor’s office as the exigencies of the 
service demand. 

The Administration, in recommending the allocation of this position to grade 
CAF-6, give little, if any, consideration to the supervision involved, its recom- 
mendation being based almost entirely, if not exclusively, on the evaluation 
of the individual duties and responsibilities involved in the position. The 
supervision of the duties of the two stenographers and the one assistant legisla- 
tive clerk, constituted such a minor part of the responsibilities attached to the 
Freeman position as to warrant negligible attention in arriving at a sound 
conclusion with respect to the allocation recommended by the Administration. 

Section 2 of the original Classification Act of March 4, 1923, 
42 Stat. 1488, defines the terms “ grade ” and “ class ” as follows: 

The term “grade” means a subdivision of a service, including one or more 
positions for which approximately the same basic qualifications and compensa- 
tion are prescribed, the distinction between grades being based upon differences 
in the importance, difficulty, responsibility, and’ value of the work. 

The term “class” means a group of positions to be established under this 
act sufficiently similar in respect to the duties and responsibilities thereof that 
the same requirements as to education, experience, knowledge, and ability are 
demanded of incumbents, the same tests of fitness are used to choose qualified 
appointees, and the same schedule of compensation is made to apply with 
equity. 

Section 3 of the act vested in the Personnel Classification Board 
the authority to issue regulations “ for ascertaining and recording 
the duties of positions and the qualifications required of incum- 
bents ” and to “ publish an adequate statement giving (1) the duties 
and responsibilities involved in the classes to be established within 
the several grades.” Section 4 of the same act provides, in part, as 
follows: 

That after consultation with the board, and in accordance with a uniform 


procedure prescribed by it, the head of each department shall allocate all posi- 
tions in his department in the District of Columbia to their appropriate grades 
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in the compensation schedules and shall fix the rate of compensation of each 
employee thereunder, in accordance with the rules prescribed in section 6 
herein. Such allocations shall be reviewed and may be revised by the board 
and shall become final upon their approval by said board. * * * 


Section 4 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1005, provides, in part, as follows: 


The Personnel Classification Board shall have authority to ascertain cur- 
rently the facts as to the duties and responsibilities of any such position and 
to review and, subject to the President’s approval, to change the allocation 
thereof whenever, in its opinion, the facts warrant: Provided, That such review 
and change shall be made only after consultation with the heads of the depart- 
ments concerned and after affording all incumbents of positions affected an 
opportunity to be heard, of which hearing a permanent written record shall 
be made and kept, including all testimony taken: Provided further, That in 
all cases where the Board shall change the allocation of a position to a lower 
grade the rate of pay fixed for such position prior to such change may be con- 
tinued so long as the position is held by the incumbent then occupying it. 


The Economy Act of June 30, 1932, 47 Stat. 416, abolished the 
Personnel Classification Board and transferred its duties, powers, 
and functions to the Civil Service Commission. 

If and when an administrative office reports to the Civil Service 
Commission, for record purposes, the creation of an “ additional ” 
position as defined in the decision of September 3, 1929, supra, the 
administrative finding that a position is “ additional”, rather than 
“new ”, is not necessarily conclusive, but involves a question of 
fact—that may be ascertained by the Civil Service Commission 


under the law—as to whether the responsibilities, as well as the 
duties, of the position reported as “ additional ” are practically iden- 
tical with those of the position or positions on the basis of which 
the administrative office had fixed the compensation thereof. 

The question presented is answered accordingly. 


(A-59210) 


CONTRACTS—STATUTORY PROVISIONS—AUTHORITY OF AGENT— 
IMPLIED CONTRACTS 


Sections 19 and 20 of the act of March 3, 1899, 30 Stat. 1154-5, designate the 
War Department, the Secretary of War, or his duly authorized repre 
sentative as the only agency of the Government to act in removing or 
contracting for the removal of water craft of any description sunk in 
navigable waters of the United States, and no undertaking by any other 
department or agency of the Government to act in such a case can impose 
any contractual obligation upon the United States. When the statute limits 
a thing to be done in a particular mode, it includes the negative of any 
other mode. 

He who deals with one assuming to act as an agent or officer of the Government 
does so at his peril and subject to the burden of knowledge of the extent 
of and limitations upon such agent's authority, Neither honesty of the 
agent nor good faith of the contractor is sufficient to impose any liability 
upon the United States, and if it afterward develops that the agent's 
undertaking exceeded his authority, the individual, and not the Govern- 
ment, must bear the loss, 
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Where one who assumes to act as agent or representative of the United States 
has no authority to bind the Government by express contract, no implied 
contract obligating the United States to pay for services rendered pursu- 
ant to his undertaking can arise by reason of his action. 


Decision by Comptroller General McCarl, July 5, 1935: 

Perth Amboy Dry Dock Company, McAllister Lighterage Line, 
Thomas M. Campbell Company, Dale & Rankin, Inc., and Edward 
Ehrbar, Inc., have requested review of settlements disallowing their 
claims in the respective amounts of $746.49, $1,550, $2,706.65, 
$1,498.58, and $1,078.65 for services rendered in salvaging two sec- 
tions of dry dock sunk in the channel off Perth Amboy, N. J., 
involved in project 1044-K, a Civil Works Administration project 
of the State of New Jersey, in Middlesex County, N. J. 

The record discloses that the primary purpose of project 1044-K 
was to employ common labor to dismantle obsolete water craft and 
to salvage driftwood in order that lumber obtained in this manner 
might be converted into usable firewood. It appears that due to 
the location of the project, it had been determined that only water 
craft with very little draft would be accepted, and instructions to 
that effect had been furnished H. P. Odell, the engineer in charge 
of supplying the salvaged water craft. Apparently in disregard of 
instructions Mr. Odell accepted from the Robins Dry Dock and 
Repair Company donation of a wooden dry dock, consisting of 10 
sections, on condition that said dry dock would be demolished and 
the material thereof salvaged for use in the project. Bill of sale 
for the dry dock was executed by said company to the Civil Works 
Administration, State of New Jersey, as party of the second part, 
and delivered to Mr. Odell under date of January 11, 1934, together 
with a letter setting forth that the vendor would pay for the towing 
of the dry dock from Erie Basin, Brooklyn, to the Municipal Pier, 
Perth Amboy, New Jersey, and that the party of the second part, 
the Civil Works Administration, State of New Jersey, would assume 
all liability and responsibility for the dry dock upon the delivery 
of the bill of sale, and, also, for all wharfage and berthing charges 
incurred after arrival at the municipal pier in Perth Amboy. The 
letter was addressed to “Civil Works Administration, Globe In- 
demnity Co. Bidg., Newark, N. J.,” attention Mr. H. P. Odell, and 
was endorsed “Approved Civil Works Administration by H. P. 
Odell.” Five sections of the dry dock were delivered to a private 
pier instead of to the municipal pier designated, the use of which 
private pier had been refused to the Civil Works Administration 
of New Jersey in connection with its activities. The responsibility 
for delivery of the five sections of the dry dock to the wrong pier 
does not appear, nor is it material insofar as the question here 
involved is concerned. While moored at this pier two sections of 
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the dry dock sank in the channel. It is stated that they constituted 
a menace to navigation and— 


* * * it was imperative that immediate steps be taken to raise the 


sunken dry dock and remove the same from the path of boats plying these 
waters. 


Mr. Odell, working under the assumption that an emergency existed, and 
without obtaining proper authority, contracted with the various vendors sub- 
mitting the claims herewith for their services in connection with raising the 
sunken section of the dry dock. 


It thus appears that after the sections of the drydock had sunk, 
Mr. Odell, who, it is to be gathered from the record, was an em- 
ployee of the State Civil Works Administration of the State of 
New Jersey, engaged the claimants here to perform the services in 
connection with the raising of the sunken sections, acting upon his 
own initiative, and without obtaining any authority therefor even 
from his superiors in the Civil Works Administration of the State. 
It is understood that after the sections were raised they were used 
in connection with the project as originally contemplated. 

Under sections 19-20 of the act of March 3, 1899, 30 Stat. 1154-5, 
title 33, U. S. C. A., sections 414-415, which are the only provisions 
of law providing for the removal at the expense of the Government, 
under certain circumstances and conditions, of water craft of any 
description not owned by the Government, sunk in navigable waters 
of the United States, designates the War Department, the Secretary 
of War, or his duly authorized representative as the only agency of 
the Government for the purpose. No other department or agency 
of the Government could legally undertake the removal of the sunken 
sections of the drydock or to bind the Government by a contract 
to pay for such removal, much less an employee of the State Civil 
Works Administration of New Jersey who had no connection with 
the War Department, and, so far as the record discloses, no direct 
connection with the Federal Government. As said by the court in 
Botany Worsted Mills v. United States, 278 U. S. 288, “ When the 
statute limits a thing to be done in a particular mode, it includes 
the negative of any other mode.” 

It is contended in request for review that the drydock was the 
property of the United States. The contention is answered suf- 
ficiently by reference to the record which shows that the bill of sale 
from the Robins Dry Dock & Repair Co. was executed to the Civil 
Works Administration of the State of New Jersey, and delivered 
to and accepted by H. P. Odell, an employee of that organization, 
as was the letter setting forth the terms of the sale, and that the 
Federal Government was in no way concerned or involved in the 
transaction. 

It is claimed, also, that “the Civil Works Administration actually 
did obtain clearance from the War Department prior to entering 
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into any contracts for removal of the submerged drydock which was 
a hazard to the boats plying the channel at Perth Amboy.” In sup- 
port of said allegation, there is presented a letter from Lt. Col. E. D. 
Ardery, Corps of Engineers, district engineer, New York, N. Y., to 
C. C. Heatlie, Civil Works Administration, Newark, N. J., dated 
March 20, 1935, more than a year after the raising of the sunken 
sections of the drydock, as follows: 


In accordance with our conversation of the 20th instant, please be advised 
that Mr. Odell, of your organization, was informed by this office that your 
administration would be held accountable, under the provisions of section 15 
of the River and Harbor Act of March 3, 1899, for the proper disposition 
of any wrecked vessels raised and towed within the limits of this district, or 
vessels afloat, that were towed by your administration to sites within this 
district, used by your office in connection with demolition projects. 

It does not appear when the information mentioned was given to 
Mr. Odell by Colonel Ardery, but it would appear from the phrase- 
ology that the letter had reference to some general preliminary ad- 
vice given Odell at the inception of project 1044-K that the Civil 
Works Administration of the State of New Jersey would be held 
responsible for vessels towed to sites in the district for demolition in 
connection with the project or similar undertakings, and had no 
reference to contracting by Odell for raising the dry-dock sections 
here considered after they had sunk. The letter would appear to be 
a disclaimer by Colonel Ardery as district engineer of responsibility, 
and in no sense an attempted authorization to Odell to enter into any 
contracts on behalf of the Government. Such an attempted authori- 
zation by Colonel Ardery would have been in excess of his authority 
in any event, and, therefore, would not have bound the Government. 
It is to be observed, also, that section 15 of the act of March 3, 1899, 
20 Stat. 1152, referred to in Colonel Ardery’s letter, supra, is a pro- 
hibitory section, forbidding tying up or anchoring water craft of 
any description so as to interfere with navigation, or the voluntary 
sinking of such water craft in navigable waters. It likewise pre- 
scribes the duties of private owners of water craft accidentally sunk 
in such waters with reference to maintaining buoys and lights and 
using all expedition in the removal of derelicts. It tends to show 
that the responsibility for the removal of these dry-dock sections 
was upon the owner thereof—not upon the Federal Government. 

The request for review is in part as follows: 


Disapproval of claims [by this office] was further based on the technicality 
that Mr. Odell was not properly authorized to contract on behalf of the United 
States Government, and since he was without such authority no contract nego- 
tiated by him would be binding, insofar as the U. S. Government was concerned. 
It is possible that this allegation is tvue; however, it is respectfully submitted 
herewith that Mr. Odell was acting in an emergency, and at the time of entering 
into contracts with the claimants which I represent, the writer is confident that 
he negotiated such contracts and requested such services on the honest assump- 
tion that he was acting within his authority, and for the best interests of the 
U. S. Government. The writer has further definitely ascertained that the 
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actions of Mr. Odell in the emergency have since proved to be very definitely in 
favor of the U. 8S. Government, and, therefore, while it may be possible that 
there is a technical objection to payment of contracts negotiated by persons not 
actually delegated as contracting officers, it is not felt that such objection is 
sufficient to warrant disappvoval of payment of legitimate claims covering serv- 
ices honestly rendered by the claimants. 

The rule is so overwhelmingly to the contrary as to require little 
discussion. No matter how honest Mr. Odell may have been in the 
assumption that he was acting within his authority and for the best 
interests of the United States, no matter how implicitly the claim- 
ants may have relied upon that assumption, neither honesty of pur- 
pose on his part nor good faith on theirs is sufficient to obligate the 
Government in any way. As said by the Supreme Court in White- 
side v. United States, 93 U. 8. 257: 


Although a private agent, acting in violation of specific instructions, yet within 
the scope of his general authority, may bind his principal, the rule as to the effect 
of the like act of a public agent is otherwise, for the reason that it is better 
that an individual should occasionally suffer from the mistakes of public officers 
or agents, than to adopt a rule which, through improper combinations or collu- 
sion, might be turned to the detriment and injury of the public. * * * 
Story on Agency, cited by the court in the decision, supra, in stating 
the rule, says further: 


* * * Indeed, this rule seems indispensable, in order to guard the public 


ogainst losses and injuries arising from the-fraud, or mistake, or rashness 
and indiscretion of their agents. And there is no hardship in requiring from 
private persons, dealing with public officers, the duty of inquiry, as to their 
real or apparent power and authority to bind the Government. Story’s Agency 
(3rd ed.), sec. 307a. 

It may be said, therefore, that he who deals with one assuming 
to act as an agent or officer of the Government does so at his peril, 
and subject to the burden of knowledge of the extent of and limita- 
tion upon the agent’s authority. If such private person acts upon 
the mere assumption that the agent has authority to contract and it 
afterward develops that the agent’s undertaking exceeded such au- 
thority, the individual and not the Government must bear the loss. 
And the unauthorized act of Mr. Odell in undertaking to employ the 
claimants cannot estop the Government from insisting upon its 
invalidity even though his act might have been beneficial to the 
United States, as claimed in the request for review. Filor v. United 
States, 9 Wall. 45. It is also true that since Mr. Odell had no 
authority to bind the United States by express contract, no implied 
contract obligating the United States to pay for services rendered in 
raising of the drydock sections could arise by reason of his action. 
Beach v. United States, 226 U. S. 243. 

Upon the facts as disclosed by the present record, and the law 
applicable thereto, there appears no legal basis for charging appro- 
priated funds of the United States in payment of the claims referred 
to in the first paragraph hereof, and upon review, the disallowance 
of said claims must be and is sustained. 
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TRANSPORTATION—PRACTICE BOMBS, SHEET STEEL, EMPTY— 
CLASSIFICATION RATING 


Practice bombs made of sheet steel, shipped empty, and requiring filling with 
water before being usable for the purpose they were intended to serve, 
were subject to the classification rating provided for Sheet Steel Ware, 
n. o. i. b. n., in the absence of a specific rating providing otherwise. 

Decision by Comptroller General McCarl, July 5, 1935: 

The Chesapeake Steamship Co. has requested review of settlement 
90,00014, dated October 9, 1933, which disallowed $313.03 upon car- 
rier’s bill T-816—A for the transportation for account of the Navy 
Department of shipment of 319 boxes empty practice bombs, made of 
sheet steel, weighing 26,800 pounds, from Pensacola, Fla., originating 
on the Louisville & Nashville Railroad, to Navy Mine Depot, York- 
town, Va., routed Chesapeake & Ohio Railway per bill of lading no. 
N-833635, February 26, 1932. 

The carrier presented its bill for $758.44 based on a gross rate 
of $2.81, plus 2 cents emergency charge, per one hundred pounds, 
without land-grant deduction, and was paid $276.57 by Navy dis- 
bursing officer J. A. Rebentisch, per voucher 1137, June 8, 1932, on 
basis of the through all-rail fourth-class rate of $1.20 plus 2 cents, 
per one hundred pounds; less land-grant deduction computed by 
first dividing the revenue allowing 84.8 and 15.2 percent to and from 
Norfolk, Va., the proportion south of Norfolk being subdivided by 
deducting 414 cents per one hundred pounds Norfolk terminal 
charge, the remainder by allowing 16 percent to River Junction, 
Fla., less 50 percent land-grant deduction and the balance to Norfolk, 
less 13.093 percent land-grant deduction. Thereafter, the carrier 
claimed $313.03 additional, on basis of first class “rate $2.18 per 
ewt. from origin to destination, per Glenn’s North Florida Tariff 
I. C. C. No. A-704, plus 2¢ per cwt. emergency charge, resulting in 
total charges of $589.60.” The additional allowance claimed was 
disallowed by settlement certificate 90,00014, October 9, 1933, it 
being stated that the empty practice bombs were made of sheet steel, 
that settlement was made on the basis of 4th-class rate as for sheet 
iron or sheet steelware n. 0. i. b. n. carload minimum weight 20,000 
pounds, per c. f. c. no. 6, page 454, item 8, less land-grant deduction ; 
as under date of December 30, 1931, A. H. Greenly, chairman, official 
classification, had advised by telegram, that empty practice bombs 
made of sheet iron or sheet steel were subject to ratings provided for 
sheet iron or sheet steelware, n. 0. i. b. n. 

The shipment moved via the Louisville & Nashville Railroad and 
the Chesapeake & Ohio Railway to Washington, D. C., the Baltimore 
& Ohio Railroad to Baltimore, Md., and the Chesapeake Steamship 
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Co. to Yorktown, Va. The general freight agent of the Louisville & 
Nashville Railroad Co., in letter to general freight agent of the 
Chesapeake Steamship Co., dated August 10, 1932, file Fin. 31330-25, 
accepted responsibilty for the misrouting and protection of the lower 
rate. The transportation charges claimed and allowed are computed 
at rates applying by the bill of lading route. 

The carrier’s application for review asks allowance of $313.03, urg- 
ing that the rate “ $2.18 1st class as per Glenn’s North Florida I. C. C. 
704 and consolidated classification no, 6, supplement 24, item 20, 
page 6 [% page 16]” should be the basis for settlement. That, “On 
this basis the legal charge was 26,800 lbs @ $2.18 or $584.24 plus 
$5.36 increased revenue, or $589.60. Check was received * * * 
for $276.57 * * * leaving an unpaid balance of $313.03.” 

Consolidated freight classification no. 6, supplement 24, page 16, 
item 20, published, under the caption “ Ammunition, not explosive, 
incendiary, gas, smoke, nor tear producing ”, on any quantity rating 
of first class in both official and southern classifications on “ Practice 
bombs or mines, in boxes.” Under the same caption, and immediately 
preceeding item 20, item 19 published a second-class rating less than 
carloads and a fifth-class rating, carloads, minimum weight 36,000 
pounds, in both official and southern classifications, on dummy, sand- 
loaded or solid bombs or mines in boxes. Both items 19 and 20 became 
effective July 6, 1931, in supplement 24. Prior to July 6, 1931, iden- 
tical ratings were published effective April 30, 1928 (c. f. c. no. 5, 
supplement 4, page 25, items 29, 26, 27) but under the caption 
“ Ammunition not explosive.” Prior to April 30, 1928, there ap- 
parently was no specific rating for either dummy or practice bombs. 

The Navy Department has reported that the articles here considered 
were made of sheet steel and were shipped empty. It is thus indi- 
cated that they were similar to articles described in Navy Depart- 
ment specifications for the manufacture of “ Practice Bomb Mark 
VII (water-filled, 100-lb. dimension)” manufactured by the the Rus- 
sakov Can Co. of Chicago, Ill. The said specifications for the mark 
VII practice bomb stipulated that it be made of black sheet steel, all 
seams and joints to be welded, welded joints to be finished smooth 
with the exterior surface of the body, which is to be accurately 
shaped and assembled within specified tolerances, all parts to be free 
from dents, rough spots, or other defects detrimental to the handling 
and proper operation of the bomb or releasing mechanism, tail vanes 
to be accurately cut and formed and so assembled and secured to the 
cone that the centerline of the complete tail assembly shall not de- 
part from that of the body by more than 7y of an inch; water con- 
tainer to be watertight; after assembly, each bomb to be coated in- 
ternally and externally with an approved waterproof lacquer or 
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enamel baked’ on, reasonably resistant to abrasion, not affected by 
fresh water and only slightly affected by salt water; this coating 
not to crack or chip, nor soften nor become tacky to the touch upon 
exposure to a temperature of 120° F. Each bomb to be packed in a 
corrugated cardboard container, one bomb in each container for 
domestic shipment. 

The classification rating of the mark VII bombs as described in 
the foregoing appears to have been the subject of consideration by 
the official classification committee at the request of D. Russakov of 
the Russakov Can Co., with the result that on December 22, 1931, 
under file reference G, A. H. Greenly, chairman, official classifica- 
tion committee informed the Russakov Can Co. as follows: 


* * * in regard to carload rates from Chicago, Lll., to Norfolk, Va., on 
empty aerial practice bombs made of sheet iron or steel, 22 gauge. 

This committee holds, in view of the fact that these articles are shipped 
empty, and have to be filled with water before they can be used as practice 
bombs, they are not subject to the 1st class any quantity rating for practice 
bombs provided by item 20, page 16, supplement 24 to C. F. C. No. 6 and are 
subject to the ratings applicable to sheet iron or sheet steel ware, n. o. i. b. n., 
tinned, etc., per item 8, page 454 of the classification, which provides 1st class 
l. c. 1. rating and 4th class carload rating, minimum 20,000 pounds, subject to 
rule 34. 

It is understood that you will file an application for specific provision for 
these articles in the classification. 


December 29, 1931, the Federal Coordinator for Traffic, referring 
to the foregoing letter of December 22, 1931, requested Mr. Greenly 


to advise— 


If you will apply sheet iron or sheet steelware, n. 0. i. b. n. rating on carload 
shipments sheet metal empty aerial practice bombs when shipped by the Goy- 
ernment under Government bills of lading from either Chicago, Cleveland, or 
Pittsburgh to Hampton Roads, Virginia. 

Mr. Greenly’s reply by telegram dated December 30, 1931, was— 


Pending establishment specific provision in classification following regular 
docketing next April shipments empty aerial practice bombs, mark VII, shipped 
by Government under Government bills of lading between points in official 
territory will be subject sheet iron or sheet steel ware n. o. i. b. n. rating. 

It appears, also, that under date of January 27, 1932, the Coor- 
dinator for Traffic filed with the official classification committee an 
application for change in classification, description, and ratings for 
practice bombs, or the establishment of a separate specific rating to 
apply on sheet steel, empty practice bombs and that this application 
was docketed by the consolidated classification committee (of which 
E. H. Dulaney, chairman, southern classification committee, appar- 
ently was a member) under docket no. 49, subject no. 158, for hearing 
during the period from April 13 to May 2, 1932. 

August 12, 1932, the official classification committee notified the 
Coordinator for Traffic to the effect that: 


* * * the application of January 27, 1932, for the establishment of sepa- 


rate specific rating to apply on sheet steel empty practice bombs has been 
given careful consideration by the classification committee with result that 
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it has been decided to amend item 8, ,page 22 cf suppiement 47 to C.F C. 6 
{bombs and mines] by the addition of carload rating making the éntry read 
as follows: 
* ~ 7 * * * * 
Bombs or Mines 
Practice 


in boxes, or crates, less than carload, first class, in packages, carload, 
minimum weight 14,000 pounds, subject to rule 34, third class, in 
official, southern and western classifications, to become effective Sep- 
tember 20, 1932, per supplement 2 to C. F. C. no. 7. The ratings 
noted were published in the said supplement (p. 19, item 3). 

However, August 31, 1932, the Coordinator for Traffic informed 
O. F. Lovenberg, member, official classification committee, that the 
third-class rating was not satisfactory in view of the carloading 
possibilities of the empty sheet metal practice bombs, fully 16,000 
pounds of which could be loaded in a standard car— 


Which should authorize a rating not higher than fourth class particularly 
as compared with ratings on a number of articles of sheet iron or sheet steel 
wire, 


The Coordinator for Traffic stated further: 


* * * you have ruled that the empty practice bombs made of sheet iron 


or steel are today subject to the ratings for sheet iron or sheet steel ware, 
n. 0. i. b. n. The classification change which you have adopted will merely 
add a carload rating for practice bombs. If the sheet steel ware rating applies 
today, necessarily it will continue to apply if you make the change you have 
in mind. We think the 20,000-pound minimum applicable to sheet iron or sheet 
steel ware is too high for these sheet metal bombs, but unless you qualify the 
new carload ratings to make them applicable to empty sheet metal practice 
bombs our shipments will remain subject to the present rating and minimum. 
* * * It is suggested therefore that you make an appropriate qualification 
of the new item so that it will clearly apply on the sheet metal pactice bombs, 
and make the rating fourth class and the minimum 16,000 pounds. * * 


In response to the foregoing, the official classification committee 
notified the Coordinator for Traffic that— 


* * * this subject has been given consideration by the consolidated classi- 


fication committee and as a result of that consideration the carload rating for 
sheet metal practice bombs or mines will be fixed at rule 26 in official territory 
and fourth class in southern and western classification territories with carload 
minimum weight of 16,000 Ibs., subject to rule 34. * * * 

* * * this will make the carload ratings uniform in all three territories, 
rule 26 in official territory being 55% of first class and fourth class in the 
southern and western classification territories also being 55% of first class. 
This change will be published in supplement 3 to Consolidated Freight Classifi- 


= 


cation No. 7 (effective December 15, 1982). 


The shipment here under consideration was made February 26, 
1932. Prior to that date the chairman of the official classification 
committee clearly indicated (Dec. 22, 1931) to the Russakov Can 
Co. that the classification rating of first class any quantity for “ prac- 
tice bombs ” was not applicable to carload shipments of the so-called 
“practice bomb, mark VII (water-filled, 100-Ib. dimension) .” 


in view of the fact that these articles are shipped empty, and have 
to be filled with water before they can be used as practice bombs * * *, 
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To ein phasize the nonapplication of the classification rating for 
“ practice bombs ” to the articles under consideration the chairman’s 
letter states: 

It is understood that you will file an application for specific provision for 
these articles in the classification. 

It is to be noted that this interpretation of the item relating to 
“practice bombs” in the classification was made by one of the 
members of the consolidated classification committee based on data 
submitted by the prospective shipper of the articles in question. Mr. 
Greenly’s telegram of December 30, 1931, to the Coordinator for 
Traffic, again indicated that the former did not interpret the “ prac- 
tice bombs ” rating in the classification as being applicable to the 
so-called “ empty aerial practice bombs, mark VII” or (“ sheet-metal 
empty aerial practice bombs”) for he stated that they would be 
subject to the sheet iron or sheet steel. ware, n. o. i. b. n. rating 
“ pending establishment specific provision in the classification.” The 
Coordinator for Traffic also differentiated between “ practice bombs”, 
as noted in C. F. C. No. 6, and the articles here concerned and when 
he was notified August 12, 1932, that the consolidated classification 
committee had considered his application of January 27, 1932 (prior 
to the date of this shipment) for a change in the classification, de- 
scription, and ratings for “ practice bombs ” and it was decided that 
the carload rating should be 3d class for a minimum weight of 14,000 
pounds, he called the committee’s attention to the fact that the classi- 
fication change would— 
merely add a carload rating for practice bombs. * * * You have ruled that 
the empty practice bombs made of sheet iron or steel are today subject to the 
ratings for sheet iron or sheet steel ware, n. 0. i. b. n. * * * necessarily 
it will continue to apply if you make the change you have in mind. * * * 
unless you qualify the new carload ratings to make them applicable to empty 
sheet metal practice bombs ont shipments will remain subject to the present 
rating and minimum * * ; 

Thereupon, after tieliae consideration the consolidated classifica- 
tion committee fixed the applicable ratings for empty, sheet-iron 
practice bombs in carloads at 55 percent of 1st class, minimum weight 
16,000 pounds, or rule 26 in official classification and 4th class in 
southern and western classifications (see C. F. C. No. 7, supplement 
11, page 10, item 8, effective Jan. 30, 1933). 

Thus it would appear that neither the any quantity rating of ist 
class, as first published in C, F. C. No. 5, supplement 4, page 26, 
item 29, effective as of April 30, 1928, for “ Practice bombs %, in 
boxes, under the caption “Ammunition, not explosive ”, nor the like 
rating, as first published in C. F. C. No. 6, supplement 24, page 16, 
item 20, effective as of July 6, 1931, for “ practice bombs” under the 
caption “Ammunition, not explosive, incendiary, gas, smoke, nor 
tear-producing ”, contemplated carload shipments of empty, sheet- 
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steel “ practice bombs mark VII ” requiring filling with water before 
being usable for the purpose they were intended to serve. 

As has been noted herein the manufacturer, the chairman of the 
official classification, and the Coordinator for Traffic all appear to 
have considered the published any quantity rating for “ practice 
bombs” inapplicable to carload shipments of such bombs as are 
here in question. The correspondence between the Coordinator for 
Traffic and the official classification committee, referred to herein, as 
well as Mr. Greenly’s letter of December 22, 1931, would appear to 
indicate that this type of practice bomb was not considered when 
item 20, page 16, supplement 24, C. F. C. No. 6, providing the any 
quantity rating was published. 

In view of the foregoing it appears that the rating for the carload 
shipment covered by bill of lading E-833635, February 26, 1932, is 
fourth class, as sheet-iron or sheet-steel ware n. o. i. b. n. 

Agent Glenn’s I. C. C. A-704, in effect at time of shipment pub- 
lished a fourth-class rate of $1.20 subject to 2 cents emergency 
charge, per 100 pounds, from origin to destination, applicable via the 
Louisville & Nashville Railroad to River Junction, Fla., Seaboard 
Air Line to Richmond, Va., thence Chesapeake & Ohio Railway to 
destination. The revenue is first divided over Richmond, Va., on the 
basis of class rates in effect January 14, 1928, namely $1.2514 and 
27 cents published in Agent Emerson’s tariff I. C. C. 112, and 
Chesapeake & Ohio Railway tariff I. C. C. 10448, which allows the 
lines south of Richmond 82.3 percent and north thereof, 17.7 percent. 
The proportion south of Richmond is subdivided over River Junc- 
tion, allowing the Louisville & Nashville Railroad 24 percent and the 
Seaboard Air Line Railway 76 percent, per Louisville & Nashville 
Railroad percentage sheet no. 27-A. 

The net charges are computed : 26,800 pounds X $1.22 ($1.20 plus 
$0.02) per 100 pounds or $326.96 gross. 

Divide: 
To— 


River Junction $64.58 less 50% land-grant deduction 
Richmond 204. 51 less 13.409% land-grant deduction_. 177.09 
5 


C. & O. Switch 
Emergency charge on 
switch 


330. 92 
Paid by voucher 1137, June 8, 1932 (Rebentisch) 


Due the United States. 


Unless the amount is promptly refunded, the sum of $5.36 will 
be deducted from an amount otherwise due the carrier. 





20 DECISIONS OF THE COMPTROLLER GENERAL 


(A-61008) 


MEDICAL TREATMENT—INOCULATIONS—TYPHOID AND SPOTTED 
FEVER 


A showing of actual need in the public service or by a qualified authority, such 
as a medical officer having knowledge of the facts and conditions existing 
at the time the expenditures are made, is required to support payments 
for inoculations, antitoxins, etc. 


Comptroller General McCarl to the Secretary of the Interior, July 8, 1935: 

There is before this office for consideration in connection with 
the audit of the July 1934 account of G. F. Allen, chief disbursing 
officer, Treasury Department, vouchers nos. 412 and 1013, in favor 
of Dr. G. T. Mountford and Dr. A. J. Hood for $60 and $52.50, 
respectively, covering services rendered by them in giving inocula- 
tions against typhoid and spotted fever during May and June 1934, 
to employees of the Geological Survey engaged in performance of 
official duties in the States of California and Nevada. 

It appears that in all but one case two inoculations per employee 
were given at the rate of $2.50 per inoculation and the bills were 
certified and approved for payment by the officer in charge of the 
survey party and the engineer in charge of the Pacific Division, 
Geological Survey, chargeable to the appropriation “ 4-03/5640.6 
National Industrial Recovery, Interior, Geological Survey, 1933-35 ”, 
Public Works Allotments, F. P. no, 72 and no. 94. In the audit ex- 
ception was taken to the expenditures for the reason the unusual 
expense of inoculation against typhoid and spotted fever appeared 
to be an individual or personal expense required to be borne by the 
officer or employee and not to be paid from public funds, the theory 
being that the officer or employee is to qualify at his own expense 
for the position to which appointed or for the work to be performed. 
In reply to the notice of exception the Chief, Section of Accounts, 
Geological Survey, states as follows: 


The inoculations were made primarily in the interests of the United States, 
and were to aid in accomplishment of the work for which the appropriation 
was made, by preventing the loss of time by employees engaged in official 
survey work. 

There is no known requirement by regulation nor by statute, that, in order 
to qualify themselves for the work for which they were employed, employees 
should subject themselves to inoculation as a preventative against spotted 
fever. It would appear, therefore, that the assumption that this expense is a 
personal one is erroneous as it is an official expense necessary for the proper 
carrying out of Geological Survey work. These men, acting on official orders, 
are sent into the territories where fever is prevalent, not because of any per- 
sonal desire, but because of official necessity, and it would be very much to 
the disadvantage of the Government if the inoculations were not made. See 
Comp. Gen. A-32786, dated August 8, 1930, in which decision inoculation of 
Government employees against poison oak was allowed. 


The reply to the notice of exception is a mere conclusion unsup- 
ported by a showing of actual need in the public service or a showing 
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by a qualified authority, such as a medical officer having knowledge 
of the facts and conditions existing at the time the expenditures 
were made, and may not be accepted as showing a need or emergency 
sufficient to authorize payment from Government funds. In the 
decision of August 8, 1930, A-32786, addressed to you, involving 
inoculation for poison oak, it was shown that a dangerous condition 
actually existed resulting in expense to the Government in the treat- 
ment of affected employees at the expense of the Employees’ Com- 
pensation Commission and that a saving would accrue to the Govern- 
ment as a result of the administration of a suitable antitoxin for the 
poison. In the present matter no such showing by competent author- 
ity is made, and in the absence thereof, credit in the account of the 
Chief Disbursing Clerk, Treasury Department, will not be allowed. 


(A-61555) 


DUAL PAYMENT OF DISABILITY COMPENSATION AND NON-SERVICE- 
CONNECTED COMPENSATION OR PENSION 


In view of the provisions of section 33 of the act of March 28, 1934, 48 Stat. 
526, providing that service-connected money benefits payable to World 
War veterans shall be entitled “compensation” and not “pension”, the 
payment of compensation or pension to a widow of a World War veteran 
on account of his death not service connected, under the act of June 28, 
1934, 48 Stat. 1281, while she is in receipt of war-risk disability compensa- 
tion on her own account, would not contravene the provisions of sectivun 
4715, Revised Statutes, prohibiting the payment of more than one pension 
to the same person. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, July 8, 
1935: 


There was received your letter of April 20, 1935, as follows: 


I have the honor to request your decision with regard to a question which has 
arisen under Public No, 484, 73d Congress, in connection with the claim of Mrs. 
Alice Johnson Blewett for benefits under that act, as the widow of George 
L. Blewett, XC-217,383. 

Public No. 484 authorizes the payment of compensation to: 

“The surviving widow, child, or children of any deceased person who served 
in the World War before November 12, 1918, or if the person was serving with 
the United States military forces in Russia before April 2, 1920, who, while 
receiving or entitled to receive compensation, pension, or retirement pay for 
30 per centum disability or more directly incurred in or aggravated by service 
in the World War, dies or has died from a disease or disability not service con- 
nected and not the result of the person’s own misconduct * * * Provided, 
That the provisions of this act shall not apply to any person during any year 
following a year for which such person was not entitled to exemption from 
the payment of a Federal income tax.” 

George L, Blewett, XC-217,383, the deceased husband of the claimant in the 
instance case, had active service in the World War from July 10, 1917, to 
December 17, 1917, the date of his honorable discharge on a surgeon’s certificate 
of diability. He was rated for temporary total, directly service-connected 
disability from the date of his discharge to the date of his death, May 17, 1925, 
except for two other periods when his disability was rated as temporary par- 
tial 75 percent, these periods covering a total of four and one-half months 
His death, on May 17, 1925, was caused by an automobile accident, not the 
result of his own misconduct. 
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The widow, who is herself a World War veteran, and is receiving compen- 
sation for a disability incurred during her service in the World War, filed 
a formal application for death compensation under Public No. 484, on August 
13, 1934, as the unremarried widow of George L. Blewett, and as such, com- 
pensation under that act is payable to her, provided the receipt of disability 
compensation by her on account of her own service does not bar payment under 
the act of June 28, 1934 (Public No. 484, 78d Congress). 

Public No. 484, supra, unlike the World War Veterans’ Act, 1924, as amended, 
the prior pension laws, and the regulations issued by the President under the 
authority vested in him by Public No. 2, 73d Congress, contains no specific 
provision either permitting or prohibiting the payment of benefits thereunder 
to a person who is receiving compensation or pension under any other law. 
Accordingly, the question arises as to whether the receipt of disability com- 
pensation by the widow on account of her service in the World War bars 
payment of benefits to her under Public No. 484, 73d Congress, because of 
the death of her husband, all other requirements of the statute as to entitle- 
ment having been met. 

Section 4715, Revised Statutes (sec. 25, title 38, U. S. Code), which relates to 
payment of pension, specifically barred the payment of more than one pension 
at the same time to the same person or to persons entitled jointly. Section 
201 (7) of the World War Veterans’ Act, 1924, as amended, specifically per- 
mitted a person to receive a “gratuity, pension, or compensation * * * on 
account of the death, disability, or service of any person” and “ compensation 
on account of the death or disability of any other person.” Paragraph XIII 
of Veterans’ Regulation No. 10, promulgated by the President under the author- 
ity contained in Public No. 2, supra, specifically prohibits the payment of more 
than one pension to any one individual “except that the receipt of a pension 
by a widow, child, or parent on account of the death of any person shall not 
bar the payment of a pension on account of the death of any other person.” 

It will be seen from the foregoing, that under the laws in effect prior to the 
enactment of Public No. 2, persons entitled to benefits on account of World 
War service were specifically permitted to receive more than one gratuity, com- 
pensation, or pension, if such benefits were predicated on the service of differ- 
ent persons; persons entitled to pension under the laws relating to other than 
World War veterans were specifically barred from receiving more than one 
pension at the same time; and that under the Public No. 2 regulations, while 
a beneficiary is authorized to be paid more than one death benefit on account 
of the service of different persons, the payment of both death and disability 
benefits to the same person are specifically prohibited. 

I have been advised that since there is no specific prohibition in Public No. 
484, supra, against the payment of both benefits in a case of this kind, and 
since this legislation is separate and distinct from the other laws referred to, 
the provisions in the pension laws, the World War veterans’ acts, and the regu- 
lations under Public No. 2, are inapplicable ‘to this law, and that the widow 
mav be paid both benefits, if otherwise entitled thereto. 

However, before definitely disposing of this and other claims wherein the 
same question may be presented, I desire to solicit your views on the question. 


Section 33 of the act of March 28, 1934, 48 Stat. 526, provides as 
follows: 

Service-connected money benefits payable to World War veterans under this 
title and Public Law Numbered 2, Seventy-third Congress, shall be entitled 
“compensation ” and not “ pension.” 

The payment of both the compensation now being received by the 
widow and the compensation or pension claimed by her on account 
of the death of her husband “ not service connected ”, under the act 
of June 28, 1934, 48 Stat. 1281, would not contravene the provisions 
of section 4715, Revised Statutes. 

You are advised, therefore, that the widow in the case presented 
may be paid both money benefits, if otherwise entitled thereto. 
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(A-63015) 
AVAILABILITY OF APPROPRIATIONS—IRRIGATION PROJECTS 


Pursuant to the provisions of section 4 of the Permanent Appropriation Repeal 
Act, 1934, dated June 26, 1934, 48 Stat. 1224-1227, the amount specifically 
appropriated for irrigation projects in the annual appropriation act for the 
fiscal year 1936 is available for use thereon but only to the extent of amounts 
covered into the Treasury from the unobligated balance on June 30, 1935, 
of receipts from such projects during the fiscal year 1935 and from receipts 
from such projects during the fiscal year 1936. 


Comptroller General McCarl to the Secretary of the Interior, July 8, 1935: 
Reference is had to your letter of June 18, 1935, as follows: 


Section 4 of the act of June 26, 1934 (48 Stat., 1224-1227) known as the 
“Permanent Appropriation Repeal Act, 1934” provides as follows: 

“Sec. 4. (a) Effective July 1, 1935, all receipts of the character theretofore 
credited to the appropriation accounts appearing on the books of the Government 
and listed in subsection (b) of this section shall be deposited into the Treasury 
as miscellaneous receipts, and amounts equal thereto are authorized to be 
appropriated annually from the general fund of the Treasury for the same pur- 
poses for which such receipts are now appropriated. Appropriations to which 
expenditures under such accounts have been chargeable theretofore are hereby 
repealed, effective on such date: Provided, That if the total of receipts for any 
one fiscal year for any of the foregoing purposes under this authority is greater 
than the amounts appropriated for such purpose, such excess is authorized to be 
appropriated for the following fiscal year. 

* * * * © 7 * 

“(12) Construction, irrigation system, Wapato Project, Washington, act Febru- 
ary 14, 1920 (5s781). 

“(13) Maintenance, irrigation system (name of project), act August 1, 1914. 

“(14) Maintenance, irrigation system (name of project), act May 10, 1926 
(58796). 

“(15) Maintenance, power system, Flathead Reservation, Montana, act May 
10, 1926 (5s796). 

“(16) Power plant, Coolidge Dam, Arizona, electric-current fund, act March 
7, 1928 (5s804.9).” 


* * * * * 7 * 


It seems to me that the intention of Congress is quite clear that these collections 
from water users (both the balances at the end of the present year, and any 
future collections) would be made available for project use, since there was 
omitted from the above-quoted section text appearing in other sections reading 
“and any unobligated balances under such accounts as of that date shall be 
covered into the surplus fund of the Treasury.” (See sections 1, 2, and 5.) It 
was the understanding of the officials of this Department at the time the legisla- 
tion in question was under consideration that such balances would be available 
for application to the appropriation of receipts provided for the projects affected 
in the Interior Department Appropriation Act for the fiscal year 1936. An 
informal interpretation of this section by officials of the Treasury Department 
is to the effect that such balances are not available for application against the 
so-called receipt limitations in the 1936 act and that the only funds applicable 
to such appropriations are receipts accruing on or aiter July 1, 1985, If this is a 
proper interpretation of the section in question it presents a very serious problem 
concerning the operation and maintenance of the projects affected subsequent 
to July 1, 1935 and pending the collection of sufficient money with which the 
projects can be adequately operated and maintained. 

This is particularly true as regards the Wapato Indian irrigation project and 
auxiliary units, Yakima Reservation, Washington, which is cited as an example 
of the effect such an interpretation would have on the several projects involved. 
The total appropriation for these particular projects is $136,500 and of this 
sum only $1,000 is appropriated from the general fund of the Treasury, The 
balance represents collections assessed against the lands under constructed works, 

The irrigation season on the Yakima Reservation projects commences about 
April 1 and the annual order fixing operation and maintenance charges from 
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which the receipts in question accrue, provides that they shall become due on 
April 1, 1935, and are payable on or before that date. As a consequence the 
principal portion of the collections for the project are received prior to the 
end of the fiscal year in which they become due. In preparing the estimates 
and justifications for the fiscal year 1936 for presentation to the Bureau of 
the Budget and Congress, the amount requested to be appropriated from col- 
lections included the estimated receipts for the entire calendar year including 
the period from April 1 to June 30. If it is determined the unexpended and 
unobligated balance as of June 30, 1935, which will include current year col- 
lections for this project will not apply against the limitation made by Congress, 
it will completely disorganize the project in the middle of the irrigation season. 
There would be insufficient money available to pay for the minimum cost of 
operating and maintaining the project pending receipt of sufficient money which 
would come within the provisions of section 4 of the act of June 26, 1934, 
supra, and be applicable to the appropriation of receipts. 

The same is more or less true with respect to the other projects involved. 
In view of this unforeseen and apparently unintentional situation it is respect- 
fully requested that this Department be advised at the very earliest practicable 
date as to whether or not the unexpended and unobligated balances as of June 
380, 1935, of the funds in question will be available for immediate application 
to such receipt limitations as have been established by Congress, 

The appropriation for the Wapato irrigation and drainage system, 


act of May 9, 1935, 49 Stat. 189, provides as follows: 


For operation and maintenance of the Wapato irrigation and drainage sys- 
tem, and auxiliary units thereof, Yakima Indian Reservation, Washington, 
$1,000, reimbursable, together with $135,500 from which amount expenditures 
shall not exceed the aggregate receipts covered into the Treasury in accordance 
with section 4 of the Permanent Appropriation Repeal Act, 1934. 

The fact that, as noted in your letter, section 4 of the Permanent 
Appropriation Repeal Act, 1934, did not direct the unobligated bal- 
ances of these funds on June 30, 1935, to be covered into the surplus 
fund of the Treasury, as was done in certain other sections dealing 
with other permanent appropriations, indicates an intent there was 
to be no distinction after June 30, 1935, between receipts from these 
projects prior to said date and such receipts thereafter. 

The question here involved is not as to whether the balances in 
these funds on June 30, 1935, may be used thereafter as a part of 
the former permanent indefinite appropriation but is as to whether 
said balances may be regarded as a part of “the aggregate receipts 
covered into the Treasury in accordance with section 4 of the Per- 
manent Appropriation Repeal Act, 1934”, within the meaning of 
the appropriation, in determining how much of the amount specifi- 
cally appropriated for the projects in the 1936 appropriation act 
may be expended thereon. 

In view of the fact that section 4 of the Permanent Appropriation 
Repeal Act, 1934, in directing disposition of these funds, made no 
distinction between receipts prior to June 30, 1935, and receipts 
thereafter and specifically provided that if the total of receipts for 
any one fiscal year “is greater than the amount appropriated for 
such purpose, such excess is authorized to be appropriated for the 
following fiscal year”, I have to advise that the amount specifically 
appropriated for any of these projects in the appropriation act for 
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the fiscal year 1936 is available for use thereon but only to the extent 
of amounts covered into the Treasury from the unobligated balance 
on June 30, 1935, of receipts from such projects during the fiscal 
year 1935, and from receipts from such projects during the fiscal 
year 1936. 


The question presented is answered accordingly. 


(A-63089) 


CONTRACTS—MODIFICATION—PURCHASE OF REAL ESTATE FOR 
SLUM CLEARANCE PROJECTS 


The general rule is that a contract may not be modified prejudicially to the 
interests of the United States without adequate consideration. The sur- 
render of an expectancy under the original contract for the purchase of 
options on real estate for slum clearance projects to receive a bonus for 

- securing certain options for the Government which could not ripen into 
a right unless and until a specified number of options had been acquired, 
is not a sufficient consideration for the modification of the original contract. 


Comptroller General McCarl to the Administrator, Federal Emergency Ad- 
ministration of Public Works, July 9, 1935: 


There has been received your letter of June 20, 1935, as follows: 


In connection with the low cost housing and slum clearance project desig- 
nated as no. H-1401, Chicago, Illinois, I have heretofore entered into a contract, 
no. PW 110.20, with William D. Cousin for the procuring of options on the real 
estate within the area selected for the project site. A counterpart thereof 
was transmitted to you under date of December 10, 1934. 

You will note that paragraph 2 of the contract provides that the contractor 
shall be entitled to receive as compensation for his services a sum equal to 2 
percent of the appraised value of parcels on which he has secured options 
satisfactory to the Government or, in case of condemnation proceedings on 
which he shall have negotiated settlements satisfactory to the Government, 
provided such options or settlements are obtained on at least 15 percent of 
the number of parcels in the area. 

This paragraph also provides that, if the contractor shall have secured 
options or settlements approved by the Government covering at least 6634 
percent of the parcels in the area, he shall be entitled to receive an amount 
equal to 1 percent of the appraised value of all other parcels located in the 
area as to which an option or settlement approved by the Government shall 
not have been secured by the contractor. The total amount of all compensa- 
tion to be paid to the contractor is not to exceed $120,000. 

The area embraced in this project is of considerable extent and includes a 
large number of parcels, Shortly after negotiations between Mr. Cousin and 
the various property owners commenced, concerted action was taken by various 
individuals in the city of Chicago to force up the prices of the property. In 
general, the situation became such that the work involved in obtaining options 
was out of all proportion to that contemplated at the time the contract with 
Mr. Cousin was entered into. 

In procuring options on an area the size of this, it was necessary for Mr. 
Cousin to procure the services of many assistants and to muke arrangements 
either out of his own pocket or out of the compensation which he was to receive 
from the Government to pay their salaries. Mr. Cousin organized and trained 
his staff for this special work and the training and experience so obtained will 
be of substantial value to the Government in acquiring the area for the project. 

About the first of April the burden on Mr. Cousin became so great that 
he felt that he could no longer continue under the contract as set up and those 
serving under him were becoming restless and losing their interest because of 
the delay in obtaining compensation. He was, of course, at liberty to abandon 
the agreement after using his best efforts to procure the options, but if he 
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did so the Government would be under the burden of obtaining a new contractor 
to do the work. It is obvious that a new contractor would base his charge 
on knowledge of the difficult conditions in the area. 

Under these circumstances and in order to preserve for the Government the 
benefit of the work already done by Mr. Cousin, and to avoid the added expense 
which would be incurred by obtaining a new contractor, a supplemental 
contract was entered into under date of April 9, 1935, whereby the Govern- 
ment waived the requirement that options on 15 percent of the parcels be 
obtained before any payment was made and the compensation was changed 
to 2% percent of the appraised value of the parcels. In consideration of this 
change on the part of the Government, Mr. Cousin surrendered his right to a 
bonus of 1 percent on additional parcels. The original contract called for a 
maximum payment to Mr. Cousin of $120,000. The supplement which was 
transmitted to you under date of April 22, 1935, did not change this original 
figure. 

Mr. Cousin has not as yet secured options on 15 percent of the parcels in 
the proposed site mainly due to the circumstances enumerated above. He has, 
however, labored faithfully in endeavoring to carry out his bargain with the 
Government and unless the Government, can, at the present time, make some 
payment to Mr. Cousin on account of options already secured, he will be forced 
to discontinue his work. I am advised that the work in obtaining options is 
progressing and that he is expected to obtain 15 percent of the parcels soon but 
that his present need for payment is urgent. 

Will you please advise me if your office will approve payment to Mr. Cousin 
on either one of the following bases: 

1. Under the supplemental contract of April 9, 1935, for all options obtained 
by Mr. Cousin and approved by the Government at the rate of 214 percent 
of the appraised value of the parcels on which such options have been ob- 
tained, or 

2. In the event the answer to the first question is in the negative, at the 
rate of 2 percent of the appraised value of all options secured by Mr. Cousin 
and approved by the Government regardless of the fact that options on 15 
percent of the parcels have not as yet been obtained. 


The general rule is that a contract may not be modified preju- 
dicially to the interest of the United States without adequate con- 
sideration therefor. United States v. American Sales Company, 27 
Fed. (2d) 389, affirmed, 32 Fed. (2d) 141, and certiorari denied, 
280 U. S. 574. The principle being, as stated in Pacific Hardware 
Company v. United States, 49 Ct. Cls. 327, 335, that: “ It is unques- 
tionably true that an official of the Government is not authorized 
to give away or remit a claim due the Government” and in Bausch 
& Lomb Optical Company v. United States, 78 Ct. Cls. 584, 607, 
where there was an attempt by supplemental contract to change the 
rights of the parties prejudicially to the United States for which 
no consideration moved to the Government, that: 


If the claim was not based on such a contract it was invalid and unenforcible 
against the United States and could not be vitalized into a legal claim by 
a subsequent contract. Agents and officers of the Government have no author- 
ity to give away the money or property of the United States, either directly 
or under the guise of a contract that obligates the Government to pay a claim 
not otherwise enforcible against it. 

Tested by these settled legal rules it must be apparent that the 
so-called supplemental agreement of April 9, 1935—as summarized 
in your request for decision—finds no legal basis for the reason that 
it purports to modify prejudicially to the United States its obliga- 
tions stated in the original contract of December 7, 1934. Con- 
tractor Cousin agreed to do nothing in the supplemental contract 
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that he was not obligated to do in the original contract. There 
has been noted your suggestion that he “surrendered his right to 
a bonus of 1 percent on additional parcels” in return for the in- 
crease of the compensation to 2.5 percent, regardless of whether 
he acquired optiens satisfactory to the Government equal to 15 per- 
cent of the parcels to be included in the building site but it is to be 
noted that he never acquired a right to the bonus of 1 percent on 
the additional parcels. The most that he had was an expectancy 
to 1 percent bonus on the additional parcels and such expectancy 
could not ripen into a right unless and until he had acquired satis- 
factory options to 6624 percent of all the parcels included in the 
building site. It cannot be concluded that the surrender of such 
an expectancy constituted consideration; or, if so, sufficient con- 
sideration for the proposed modification of the original contract. 
Accordingly, your first question must necessarily be and is answered 
in the negative. 

The possibility of such a contingency as has arisen necessarily 
was and is presumed to have been taken into consideration when 
the contract of December 7, 1934, was entered into under which 
Contractor Cousin was to receive no payment unless and until he 
had acquired satisfactory options to 15 percent of the parcels. How- 
ever, it seems this contingency has so far operated to prevent the 
contractor from receiving the required number of satisfactory op- 
tions to entitle him to the first payment with the result, as reported, 
that he is unable to continue to make advances to his employees 
engaged in attempting to secure options so that the Government is 
confronted with the necessity of either making a progress payment 
on the basis of the options now obtained or having the contractor 
default with no performance bond to protect the United States 
against any excess cost. Under these circumstances this office will 
interpose no objection to otherwise proper payments from time to 
time to Contractor Cousin on the basis of not to exceed 80 per 
centum of the stipulated 2 percent of the appraised value of the 
parcels on which he has secured options satisfactory to the Gov- 
ernment—until he has secured the minimum options on at least 
15 per centum of the required parcels. 


(A-62834) 
OATHS—VOUCHERS—COMMUTATION OF TRANSPORTATION 


In the submission of claims for payment of 3 cents a mile in lieu of transporta- 
tion in kind and payments equal to commercial transportation costs of 
dependents under section 12 of the act of June 10, 1922, 42 Stat. 631, as 
amended, on Standard Form 1012, it is not necessary that the oath form 
thereon be subscribed to; but the essential facts, other than shown on the 
orders, should be furnished in certificate form as required by Navy Travel 
Instructions. 
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Comptroller General McCarl to the Secretary of the Navy, July 11, 1935: 

There has been received your first indorsement, dated June 12, 
1935, requesting decision upon the question presented in basic letter 
of the major general commandant, Marine Corps, as follows: 


Subject: Travel allowances, request for decision. 
References: (a) Gen. Reg. #36, 26 June 24. 
(b) Article 16-12, Marine Corps Manual. 
(c) Article 16-170, Marine Corps Manual. 


1. In connection with the submission of claims of officers and enlisted men 
of the Marine Corps for payment of the commercial cost of transportation for 
dependents on change of station and the allowance of 3 cents per mile in lieu 
of transportation in kind for travel by personal automobile, as authorized 
by law, a question arises as to whether or not the execution of an oath is 
necessary. 

2. Prior to 1931, in accordance with Marine Corps regulations, the above 
classes of accounts were submitted on standard form 1034, which contains 
no provision for an oath. Although the use of this form was not questioned 
by the General Accounting Office, it was administratively considered that stand- 
ard form 1012 would be better suited to the purpose and the regulations as 
contained in references (b) and (c) were amended accordingly. The latter 
form, however, does not appear to be specifically prescribed for these classes 
of accounts, but, as stated in reference (a), is for “the purpose of vouchering 
actual expenses properly incurred by a Government officer or employee while 
in travel status on official business away from his official headquarters, which 
have been paid out of his personal funds and for which he seeks reimburse- 
ment * * *.” Neither of the classes of travel in question comes within 
the above category, inasmuch as the amount of the payment is not dependent 
upon the actual travel expense, but in the case of dependents is based upon 
the commercial tariff fare between the points involved and in the case of per- 
sonnel traveling by automobile in lieu of transportation in kind upon a flat 
allowance of 3 cents per mile for the official distance. In view of the fact that 
the right to payment is based upon the travel orders in each case and the 
amount thereof is determined as above stated, an oath in connection with 
such claims would appear to serve no purpose, and the mere fact that the 
voucher form contains a blank oath would not seem to be sufficient reason for 
its execution. 

8. In order that references (b) and (c) may be amended to include the 
proper instructions, it is requested that the matter be presented to the Cornp- 
troller General for decision as to whether it is necessary that an oath be 
executed in connection with the classes of claims in question. 


Paragraph 2 of section 12, act of June 10, 1922, 42 Stat. 631, 
provides: 


In lieu of the transportation in kind authorized by section 12 of an act 
entitled “An act to increase the efficiency of the commissioned and enlisted 
personnel of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, and Public Health Service”, approved May 18, 1920, to be furnished 
by the United States for dependents, the President may authorize the payment 
in money of amounts equal to such commercial transportation costs when 
such travel shall have been completed. Dependent children shall be such as 
are defined in section 4 of this act. 


Authority for payment of 3 cents a mile in lieu of transportation 
in kind is contained in amendment to section 12 of the act of June 
10, 1922, 42 Stat. 631, by the act of May 29, 1928, 45 Stat. 975, 
providing as follows: 


Individuals belonging to any of the services mentioned in the title of this 
act, including the National Guard and the reserves of such services, traveling 
under competent orders which entitle them to transportation or transportation 
und subsistence as distinguished from mileage, who, under regulations pre- 
scribed by the head of the department concerned, travel by privately owned 
conveyance shall be entitled, in lieu of transportation by the shortest usually 
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traveled route now authorized by law to be furnished in kind, to a money 
allowance at the rate of 3 cents per mile for the same distance: Provided, 
That this provision shall not apply to any person entitled to traveling expenses 
under the “ Subsistence Expense Act of 1926.” 


Relative to claims for the money allowance under the act of May 
29, 1928, paragraphs 16-12 (3) and (4), Marine Corps Manual, 
provide: 


(3) Officers, enlisted men, and civilian employees of the Marine Corps travel- 
ing under competent orders which entitle them to transportation, or transpor- 
tation and subsistence as distinguished from mileage, who travel by privately 
owned conveyance, will be entitled, in lieu of transportation by the shortest 
usually traveled route now authorized by law to be furnished in kind, to a 
money allowance at the rate of 3 cents per mile for the same distance. Orders 
must specifically authorize travel by personal conveyance. This provision will 
not apply to any person entitled to traveling expelses under the subsistence 
expense act of 1926. 

(4) Claims by enlisted men for reimbursement authorized in the preceding 
paragraph will be presented on standard voucher form no. 1012, supported by 
the original and two certified copies of orders, showing the date and hour of 
departure from station and arrival at destination, and will be submitted direct 
to the Quartermaster for settlement. The claim may also include expenditures 
for subsistence not to exceed that authorized in article 14-96 (3) (d), in cases 
where for any reason cash was not advanced at time of departure from starting 
point. ¢ 


Relative to claims for payment of commercial transportation costs 
under section 12 of the act of June 10, 1922, paragraph 16-170 (7), 
Marine Corps Manual, provides: 


(7) Claims for payment of commercial transportation costs will be made on 
standard form 1012, and will be submitted direct to the Quartermaster for 
settlement. On such claims will be stated the names and relationship of de- 
pendents, dates of birth and sex of children, the names of the old and new 
permanent station, the location of the dependents on the date of receipt by 
the officer of his change of station orders, the dates between which travel was 
performed, the mode of transportation employed, i. e., train, boat, or automobile, 
and the fact that transportation in kind has not been and will not be requested 
and none has been furnished. * * * 


The form of oath prescribed on standard form 1012 is as follows: 


I do solemnly swear (or affirm) that the above account and schedule annexed 
are just and true in all respects; that the distances for which charge is made 
have been actually and necessarily traveled on the dates therein specified; that 
the amounts as charged, other than for per diem in lieu of subsistence, have 
been actually paid by me for travel and other expenses incurred on official 
business only; that no part of the account has been paid by the United States, 
but the full amount is justly due; that all expenditures included in said 
account other than my own personal travel expenses were made under prior 
authority therefor or under urgent or unforeseen public necessity; that it was 
not, for reasons stated herein, feasible to have payment made for such expendi- 
tures by a disbursing officer of the United States, and that expenses for which 
no vouchers were obtained were made under such circumstances as to render 
the taking of vouchers impracticable. 


Standard form 1012 is intended as a “reimbursement voucher ” 
applicable to actual expenses, properly incurred by Government offi- 
cers or employees while traveling on official business, paid from per- 
sonal funds. Relative to claims for the money allowance of 3 cents 
a mile, Navy Travel Instructions (paragraph 3-33) provide: 


* * * Reimbursement will be made on standard form 1012, public 


voucher for reimbursement of travel and other expenses, including per 








30 DECISIONS OF THE COMPTROLLER GENERAL 


diem, and charged to the appropriation “ Pay, subsistence, and transportation, 
Navy.” No receipts are required, as the law grants an allowance at the rate 
of 3 cents per mile for travel involved over the shortest usually traveled route 
as shown in the Official Table of Distances and the Railway Guide. * * * 

Relative to claims for payment equal to cost of commercial trans- 
portation of dependents, paragraph 4-27 (2), Navy Travel Instruc- 
tions, provides: 

(2) Travel via automobile or other than common carrier.—An officer, chief 
petty officer, or petty officer, first class, whose dependents have traveled by 
automobile or by other than common carrier, may submit claim to the Bureau 
of Supplies and Accounts, Washington, D. C., via Bureau of Navigation. Reim- 
bursement in an amount not to exceed the commercial cost is authorized. 
Claims in quadruplicate prepared on standard form 1012 (public voucher for 
reimbursement of travel and other expenses, including per diem), may be sub- 
mitted only after such travel shall have been completed, and for which no 
Government transportation was furnished. It is required that the claims for 
such travel be accompanied by: 

(a) The original and two certified copies of orders with all indorsements 
thereon. 


(b) A certificate giving full name of wife and child or children, together 
with dates of birth and sex of the latter. If children are 5 years or 12 years 
of age, date of birth must be given. 

(c) A certificate that transportation requests were not furnished. 

(d) A certificate showing means of conveyance. 

(e) A certificate showing time of departure from old station and time of 
arrival at new station. 


(f) If claim is submitted for reimbursement for travel to other than new 
station, a certificate that the remainder of the trip will be made within a 
reasonable length of time and at own expense. 

The allowance of 3 cents per mile in lieu of transportation in kind 
and payment of commercial cost of transportation are in effect, a 
commutation of transportation in lieu of cost to the Government of 
transportation in kind. To establish the legality of payments of the 
3 cents per mile, it is necessary to show that such travel was properly 
authorized and performed by “ privately owned conveyance.” To 
establish right to payment of commercial cost of transportation of 
dependents in addition to facts of dependency, it must be shown that 
a permanent change of station is involved, the time of travel by the 
dependents, points between which travel was performed, ages of 
children, and means of conveyance. As it appears the oath pre- 
scribed on Standard Form 1012 is not appropriate to the essential 
facts necessary to establish right to the allowance of 3 cents a mile and 
payment equal to commercial transportation costs of dependents 
under section 12 of the act of June 10, 1922, 42 Stat. 631, as amended, 
you are advised that in the submission of claims for such payments 
on Standard Form 1012, it is not necessary that the oath form thereon 
be subscribed to; the essential facts, other than that shown on the 
orders, should be furnished in certificate form as indicated in the 
quoted paragraphs of Navy Travel Instructions. There is under 
consideration by this office a revision of Form 1012, in which provi- 
sion for an oath to such vouchers is not incorporated. 
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(A-61622) 


TRANSPORTATION—FAMILIES OF FOREIGN SERVICE OFFICERS— 
BUREAU OF FOREIGN AND DOMESTIC COMMERCE 


Under the provisions of the act of March 3, 1927, 44 Stat. 1395, the right to 
transportation of an officer’s family from his post of duty to the United 
States at Government expense in connection with accumulated annual leave 
does not accrue until the officer shall have performed three years or more 
of se"vice abroad, 

An order directing a foreign-service officer to return to the United States for 
the performance of temporary duty prior to his having performed three 
years or move of continuous service abroad has no relation to the transpor- 
tation of his family back to the United States at Government expense. 


Comptroller General McCarl to the Secretary of Commerce, July 12, 1935: 
I have your letter of April 22, 1935, as follows: 


Mr. Daniel J, Keagan, Assistant Commercial Attaché, Bureau of Foreign 
and Domestic Commerce, Paris, France, has been on continuous duty at the 
Paris office of the Bureau since June 30, 1932. 

Within the next few days it will be necessary to order Mr. Reagan to report 
for official duty in Washington. Upon the completion of his official duty here, 
it is intended to grant Mr. Reagan his accumulated annual leave of approxi- 
laately three months. 

Under authority of section 3, subsection (e), of the act approved March 3, 
1927, Public No. 768, G8th Congress, is it possible to order his family to return 
to the United States at Government expense to be with him while on official 
duty here and for the period he is on annual leave? 

It would seem that it would be more logical to return the family at this 
time, than to order Mr. Reagan to return to Paris upon completion cf his 
official duty here for two or three months, and then authorize the return of 
both himself and his family to the United States for the purpose of taking 
accumulated annual leave. 

Of course, if your approval is given, record of their return to the United 
States will be kept so that the family will not be allowed to return at Govern- 
nent expense more than once every three years. 


The act of April 7, 1934, 48 Stat. 550, making appropriation for 
the Bureau of Foreign and Domestic Commerce for the fiscal year 
1935, provides for the transportation of families and effects of officers 
and employees as follows: 


* * * To pay the traveling expenses and expenses of transportation, under 
such regulations as the Secretary of Commerce may prescribe, of families and 
effects of officers and employees of the Bureau of Foreign and Domestic Com- 
merce in going to aud returning from their posts, or when traveling under 
the order of the Secretary of Commerce, and also for defraying the expenses 
of preparing and transporting the remains of officers and employees of the 
Bureau of Foreign and Domestic Commerce who may die abroad or in transit, 
while in the discharge of their official duties, to their former homes in this 
country, or to a place not more distant, for interment, and for the ordinary 
expenses of such interment * * *. 


The act of March 3, 1927, 44 Stat. 1395, provides: 


The Secretary of Commerce is authorized, whenever he deems it would be 
in the public interest, to order to the United States on his statutory leave of 
ubsence any foreign commerce officer who has performed three years or more 
of continuous service abroad: Provided, That the expenses of transportation 
and subsistence of such officers and their immediate families, in traveling from 
their post to their homes in the United States and return, shall be paid under 
the same rules and regulations applicable in the case of officers going to and 
returning from their posts under orders of the Secretary of Commerce when 
not on leave: Provided further, That while in the United States the services 
of such officers shall be available for trade conference work and for such other 
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duties in the Department of Commerce and elsewhere in the United States 
as the Secretary of Commerce may prescribe. 

From your letter it is understood it is not intended to change the 
post of duty of Mr. Reagan from Paris, France, to some other place, 
but it is proposed to order him to Washington for temporary duty, 
at the conclusion of which temporary duty he will be granted his 
accumulated annual leave, and it is in connection with such leave 
it is proposed to order his family to return to the United States at 
Government expense. The order directing Mr. Reagan to proceed to 
the United States for the performance of temporary duty, his official 
post of duty remaining at Paris, has no relation to the transportation 
of his family, etc., back to the United States in connection with ac- 
cumulated annual leave. See decision addressed to you August 14, 
1931, A-37664. The act of March 3, 1927, swpra, stipulates as a con- 
dition precedent to the allowance of reimbursement to a foreign serv- 
ice officer of expenses of transportation for himself and family from 
his post of duty abroad to his home in the United States incident to 
and for the purpose of availing himself of accumulated annual leave 
that said officer shall have performed 3 years or more of continuous 
service abroad. That is to say, the right to transportation of an 
officer’s family from his post of duty to the United States at Govern- 
ment expense in connection with accumulated annual leave does not 


accrue until the officer shall have performed 3 full years or more of 
service abroad. If, however, the officer has performed 3 full years 
or more of continuous service abroad, no objection is perceived to the 
travel of his family to the United States in connection with the of- 
ficer’s statutory leave because the officer is required to render tempo- 
rary duty in the Department at Washington before entering on his 
leave of absence. You are advised accordingly. 


(A-62733) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN—LOAN 
OF EMPLOYEES 


There exists no general or specific statutory authority for charging the ap- 
propriation authorized for one Federal agency with the cost of personal 
services of employees of another Federal agency rendered prior to the 
creation of the first agency. 

In the absence of a written agreement in advance between two Federal agencies 
operating under separate appropriations, the loan of employees between 
such agencies will be regarded as an accommodation only for which no 
reimbursement or transfer of appropriations will be made for salaries. 


Comptroller General McCarl to the Administrator, Rural Electrification Ad- 
ministration, July 15, 1935: 


There was received your letter of June 7, 1935, as follows: 


Enclosed herewith schedule of adjustments and youcher covering salaries for 
employees of a National Resources Board during the period May 2 to 15, 1985, 
in a total amount of $544.44. 
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This adjustment is intended to credit appropriation 0-05678.2 Public Works 
Administration allotted to National Resources Board 1985 (June 16, 1935) and 
to debit appropriation 003001 Emergency Relief Rural Dlectrification Admin- 
istration, administrative expenses 1985-37. 

This voucher and adjustment is submitted to your office for preaudit in view 
of the fact that the Rural Electrification Administration was not established 
until May 15, 1935. Therefore, it is the belief of this office that the enclosed 
voucher cannot be placed in line for payment, as the charges are for a period 
prior to the establishment of this administration. 


The schedule of adjustments referred to in this letter requests the 
amount of $544.44 be charged to the appropriation account “ Emer- 
gency Relief, Rural Electrification Administration, 1935-37” and 
credit the appropriation account “ Public Works Administration to 
National Resources Board, 1935 (June 16, 1935)” to reimburse the 
National Resources Board for services performed for the Rural 
Electrification Administration from May 2 to May 15, 1935, by the 
following persons: 


Perry R. Taylor $175. 00 
Severin P. Langhoff, Jr 

Willard E. Herring 

Frances Massey 


The chairman of the National Resources Board reports under date 
of July 1, 1935, in response to office letter of June 15, 1935, as follows: 


With reference to our adjustment voucher NR-8, amount $544.44, against the 
Rural Electrification Administration, which you question in your letter of June 
15, no. A-62733: 

While it is true that the Rural Electrification Administration was not estab- 
lished by Executive order until May 11, 1935, the building up of the organization 
commenced prior to that date, and it was in connection with such preliminary 
activities that the National Resources Board was requested to loan the services 
of these four pevsons, who were then on the pay roll of the National Resources 
Board, it being understood at the time that such persons would be transferred 
to the Rural Electrification Administration after the official establishment of 
that organization, and that this Board would be reimbursed for services per- 
formed prior to the transfer. 

The whole purpose of the arrangement indicated was to assist the Rural 
Electrification Administration in working out organization plans to the end that 
it would be ready to function effectively and efficiently when established. 


In decision of March 2, 1934, 13 Comp. Gen. 234, it was held, 
quoting from the syllabus: 


Pursuant to the provisions of section 601 of the act of June 30, 1932, 47 Stat. 
417, two departments or offices of the Government operating under separate 
approp™iations may enter into an agreement for purely personal services by 
the personnel of one department or office for the performance of the work of 
the other, for which reimbursement or transfer of appropriations may be made 
not to exceed the regular salary and authorized expenses, if any, of the personnel 
loaned covering the period involved. 

In the absence of a written order or agreement in advance providing for inter- 
departmental personal services, or unless the written order or agreement spe- 
cifically provides for reimbursement, the loan of personnel between departments 
or offices will be regarded as having been made as an accommodation for which 
no reimbursement or transfer of appropriation will be made for salaries. 


Notwithstanding the quoted report from the chairman of the Na- 
tional Resources Board, there exists no general or special statutory 
authority for charging the appropriation authorized for one Federal 
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agency with the cost of personal services of employees of another 
Federal agency rendered prior to the creation of the first agency. 
Furthermore, there could not have been a written agreement cover- 
ing the loan of these employees as required by the cited decision 
between the Rural Electrification Administration and the National 
Resources Board for a period prior to the creation of the former, 
and no such written agreement appears to have been entered into 
after the creation of the Rural Electrification Administration cover- 
ing the service of these employees from May 11 to 15, 1935. 

You are advised, therefore, that on the record as presented the 
appropriation adjustment requested is not authorized. 


(A-62904) 
TRAVELING EXPENSES—CONGRESSIONAL COMMITTEES 


Reimbursement for travel performed by members of a Congressional committee 
incident to examination of estimates of appropriations and of military 
activities in the field, the expenses of which are chargeable under the 
appropriation “Contingencies of the Army”, is controlled by the regula- 
tions effective for legislative expenditures, rather than the Standardized 
Government Travel Regulations. The amount of traveling expenses reim- 
bursable is limited only by the actual travel needs for the purposes for 
which the appropriation has been provided and as may be limited by the 
chairman of the committee. 


Comptroller General McCarl to the Secretary of War, July 15, 1935: 
There was received your letter of July 8, 1935, as follows: 


Reference is made to decisions A-28_U8, dated August 8, 1929, A-—28208, 
dated January 25, 1930, and A-62904, dated June 26, 1935, relative to the 
payment of expenses of members of the appropriations committees incident 
to examination of estimates of appropriations and of military activities in the 
field from the appropriation “ Contingencies of the Army.” Your further deci- 
sion is requested relative to the following questions: 

a. Will it be necessary for the individual Members of Congress to furnish 
receipts in all of the cases where required by paragraph 80, section VIII, 
Government Travel Regulations, or may vouchers covering the expenses incident 
to the travel in question be certified by a Member of Congress in accordance 
with the regulations effective for legislative expenditures? 

b. Will these vouchers have to be sworn to in accordance with paragraph 
92, section XII, of Government Travel Regulations, or will the signature of 
the member of Congress in question be sufficient? 

«. Will actual expenditures be limited to a specified amount, or will such 
amount be for the determination of the Member of Congress? If limited, what 
amount should be specified ? 


In the decision of August 8, 1929, A-28208, cited by you, wherein 
was considered a similar appropriation item for examination of esti- 
mates of appropriations in the field by a Congressional committee, 
it was held that the “members of the appropriations committees 
are not subject to the provisions of the act of June 3, 1926, 44 Stat. 
688.” As these committee members will travel as Members of the 
Congress, the regulations effective for legislative expenditures will 
control, Questions a and 6 answered accordingly. 
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Referring to question c, the traveling expenses reimbursable are 
not subject to any specific limitation as to amount but are to be 
determined by the actual travel needs for the purposes for which 
the appropriation is provided. However, the chairman or acting 
chairman of the Congressional committee or subcommittee involved 
may prescribe limitation with respect to such expenses. 


(A-63680) 
DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN 


When the Congress, as in section 4 (b) of the Migratory Bird Conservation 
Act as amended by section 3 of the act of June 15, 1935, 49 Stat. 379, 
specifically authorizes the allotment or transfer of appropriated funds to 
a specific Government agency to be used for duties imposed upon that 
agency by statute, there is not involved the performance of services by 
ohe department or service for another, and the procedure of establishing 
a working fund under section 601 of the act of June 30, 1952, 47 Stat. 417, 
is not for application. In such cases the trausfer of funds should be ac- 
complished by a transfer appropriation warrant, the transferred funds 
carrying the fiscal year limitation, if any, of the appropriation from which 
transferred. 


Comptroller General McCarl to the Secretary of the Treasury, July 15, 1935: 

There is returned for cancellation covering warrant no. 41, pro- 
posing to credit $12,000 to a newly established working fund 
“ 9-3W362—W orking fund, Post Office (Agriculture Migratory Bird 
Conservation fund).” Funds are being advanced from the special 
fund established under section 4 of the Migratory Bird Conservation 
Act of March 16, 1934, 48 Stat. 451, “38362—Migratory Bird Con- 
servation fund.” Section 4 (b) of said act, as amended by section 3 
of the act of June 15, 1935, 49 Stat. 379, provides as follows: 


(b) The remainder shall be available for expenses in executing this act, the 
Migratory Bird Conservation Act, the Migratory Bird Treaty Act, and any 
other act to carry into effect any treaty for the protection of migratory birds, 
including personal services in the District of Columbia and elsewhere, and 
also including advance allotments to be made by the Secretary of Agriculture 
to the Post Office Department at such times and in such amounts as may be 
mutually agreed upon by the Secretary of Agriculture and the Postmaster 
General for direct expenditure by the Post Office Department for engraving, 
printing, issuing, selling, and accounting for migratory bird hunting stamps 
and moneys received from the sale thereof, personal services in the District 
of Columbia and elsewhere, and for such other expenses as may be necessary 
in executing the duties and functions required of the Postal Service by this 
ect; %.° ° 


Where the Congress, as in this instance, specifically authorizes 
the allotment or transfer of appropriated funds to a specific Gov- 
ernment agency to be used for duties imposed upon that agency 
by statute, there is not involved the performance of services by one 
department or service for another, and, accordingly, the procedure of 
establishing a working fund under section 601 of the act of June 
80, 1932, 47 Stat. 417, is not for application. In cases such as in- 
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volved in the present matter the transfer of funds should be by trans- 
fer appropriation warrant, the transferred funds carrying the fiscal 
year limitation, if any, of the appropriation from which transferred. 


(A-63273) 
EMERGENCY RELIEF APPROPRIATION—CANAL ZONE 


Since the rights acquired by the United States with respect to the Canal 
Zone are all inclusive and that territory is subject to such laws as may 
be made applicable thereto by the Congress, it is within the broad term 
“territories and possessions” of the United States as used in section 2 
of the Emergency Relief Appropriation Act of 1935, limiting the area 
within which the funds provided by the act are available for expenditure. 


Comptroller General McCarl to the Secretary of the Navy, July 17, 1935: 
There has been received your letter of June 24, 1935, as follows: 


The Emergency Relief Appropriation Act of 1985 (Public Resolution No. 11, 
74th Congress) approved April 8, 1935, provided appropriations for relief, 
work relief, and to increase employment “to be used in the discretion and 
under the direction of the President.” The appropriations were made avail- 
able in addition to other purposes for new buildings, reconstruction of build- 
ings, and other improvements in military or naval reservations or for projects 
for nonmilitary or nonnaval purposes in such places. 

Section 2 of the act reads in part: 

“The appropriations made herein shall be available for use only in the 
United States and its territories and possessions.” 

The Navy Department made application for an allotment of funds under 
said act bearing Navy Department project numbers, and National Emergency 
Council numbers as follows: 































Dept. Project N. E. C. 
No. No. 
301 51 
310 60 
342 105 
348 111 


In the case of each of such applications the project for which funds are 
sought is located in the Canal Zone, and, if the funds applied for are allotted, 
said funds would be used there. 

In considering such applications the executive director of the National Emer- 
gency Council raised the question as to whether or not the Canal Zone is a 
territory or possession of the United States within the purview of section 2 
of the act cited, and the Administrator of the Works Progress Administration 
suggested that your decision be obtained as to the availability of the appropria- 
tion for expenditure in the Canal Zone, 

In view of the foregoing, a decision is requested as to whether in the event 
funds are allotted as contemplated by the applications referred to and ob- 
ligations under such allotments are incurred, by contract or otherwise, contract 
vouchers or public bills liquidating such obligations would be passed for pay- 
ment as a charge against such allotted funds. 


The Panama Canal was acquired by treaty of November 18, 1903, 
33 Stat. 2234, by the terms of which the United States obtained a 
perpetual lease and was granted all the rights, power, and authority 
within the zone which the United States would possess and exercise 
as a sovereign of the territory so acquired. Under this treaty the 
United States undoubtedly acquired possession of the Canal Zone 
and has exercised all the rights of possession by enacting various 
laws pertaining thereto. 
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It has been held that the Panama Canal is treated as a foreign 
country by the laws of the United States except for purposes of 
extradition “and such purposes only .” Macomber and Whyte Rope 
Co. v. United Fruit Co., 225 Ill. App. 286. Also, it has been held that 
the ports of the Canal Zone are foreign ports for the purpose of 
various United States statutes. 5 Comp. Gen. 647; Luckenbach 
Steamship Company v. United States, 280 U. S. 173. Such rulings, 
however, are not necessarily determinative of the question of whether 
the Canal Zone is a possession of the United States. Since the rights 
of the United States with respect to the zone are all inclusive, and 
the territory is subject to such laws as may be made applicable 
thereto by the Congress, it must be considered as included in the 
broad term “territories and possessions” of the United States as 
used in section 2 of the Emergency Relief Appropriation Act of 
1935. 


The question submitted is answered accordingly. 


(A-55395) 


TRAVELING EXPENSES—TRANSFERS—FEDERAL EMERGENCY 
ADMINISTRATION OF PUBLIC WORKS 


The travel order authorizing a change of official headquarters signed by the 
Assistant to the Administrator is not signed by the head of the department 
or establishment within the purview of the act of March 15, 1934, 48 Stat. 
450, and consequently does not entitle the traveler to reimbursement for 
expenses incurred in connection with such a transfer. 


Comptroller General McCarl to the Administrator, Federal Emergency Admin- 
istration of Public Works, July 18, 1935: 


Reference is had to the following letter dated June 18, 1935, from 
the assistant to the Administrator: 


This will acknowledge your letter of May 28 advising that it will be nec- 
essary to disallow in the audit vouchers covering expenses for transfer of 
headquarters of certain employees of the Public Works Administration, because 
the consolidated orders therefor were not signed by the Administrator. 

The National Industrial Recovery Act creating the Federal Emergencs 
Administration of Public Works provided that the work should be directed 
by an administrator. Pursuant to the provisions of this act the Secretary 
of the Interior was designated by the President as the Administrator of Public 
Works. To carry out the diversified duties of this assignment it was necessary 
that certain functions and powers be delegated to those in charge of the 
various phases of the work. Among the items delegated were included author- 
ity to waive certain of the Public Works labor regulations, authority to sign 
contracts, authority to waive compliance with the terms of loan and grant 
agreements, and the signing of personnel orders. 

Even if specific authority to delegate can only be implied from the cir- 
cumstance that Congress did not intend to burden the Administrator with the 
mass of petty detail which personal supervision of every travel order would 
indicate, still, even under the general rule, it is clear that the ministerial 
function of signing personnel orders can be delegated by the Administrator 
to another provided he retains in himself a supervisory discretion and approves 
their issuance with more or less particularity. In re Triangle 8S. &. Oo., 
8 F. (2d) 894; Grout v. Gates, 124 Atl. 76; 7 Op. Atty. Gen. 594. 
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In each of the instances cited in your letter of May 28 the consolidated 
personnel order was signed by myself during the absence of the Administrator 
from the city. Such orders were later confirmed by the Administrator and 
copies of the confirmations will be furnished if desired. 

It is not believed that this action is in conflict with the provisions of 48 
Stat. 450 and it is requested that your decision to disallow in the audit vouch- 
ers covering travel expenses incident to transfer of headquarters of those 
included in the consolidated orders referred to be reconsidered. 


Section 201, title II of the National Recovery Act, 48 Stat. 200, 
provides : 
* * * The President may delegate any of his functions and powers under 
this title to such officers, agents, and employees as he may designate or appoint. 


Section 2 of the act of March 15, 1934, 48 Stat. 450, provides: 


Apprepriations for the fiscal year 1935 available for expenses of travel of 
civilian officers and employees of the executive departments and establishments 
shall be available also for expenses of travel performed by them on transfer 
from one official station to another when authorized by the head of the depart- 
ment or establishment concerned in the order directing such transfer: Provided, 
That such expenses shall not be allowed for any transfer effected for the con- 
venience of any officer or employee, 


The language of this statute is specific and is not complied with 
when no order containing the necessary authorization and signed by 
the head of the department or establishment has been issued in ad- 
vance. The confirmation by the head of the office after the trans 
fer has taken place does not satisfy the requirements of the statute. 
There is no statutory authority for the delegation by the Adminis- 


trator of any discretionary powers which may have been vested in 
him by delegation from the President, and it is a well established 
rule that a discretion so vested in the head of a department or es- 
tablishment may not be delegated. The orders signed by the assist- 
ant to the Secretary authorizing and directing transfers do not, 
therefore, constitute sufficient authority to warrant the crediting of 
payments made to employees as reimbursement of traveling expenses 
incident to such transfers. 


(A-59083) 


REFUND OF NATURALIZATION FEES—ADMINISTRATIVE CHANGE IN 
STATUTORY INTERPRETATION 


An administrative change in an existing statutory interpretation by the Secre- 
tary of Labor, based on an opinion of the Solicitor of the Department of 
Labor, as a result of which certificates of derivative citizenship could no 
longer be issued to women who derive citizenship through marriage to 
native citizens or citizens who were naturalized prior to the marriage, 
may not be regarded as invalidating the collection of the $10 fee prescribed 
by the act of March 2, 1929, 45 Stat. 1515, for receiving and filing all ap- 
plications valid on their faces prior to the date the Secretary of Labor 
adopted and issued instructions pursuant to the new statutory interpre- 
tation announced by the Solicitor, but such fees were earned and may 
not be refunded. 
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The fee of $5 for issuance of a certificate of arrival prescribed by section 5 
of the act of March 2, 1929, 45 Stat. 1513, then required as a condition 
precedent to the issuance of a certificate of derivative citizenship, may not 
be refunded if the certificate was actually issued and ready for delivery 
prior to May 25, 1932, date of the amendatory act eliminating the require- 
ment for a certificate of arrival, but if no certificate was issued, or if 
issued on or after May 25, 1982, when not required, the fee of $5 was not 
earned and may be refunded. 


Comptroller General McCar]l to the Secretary of Labor, July 18, 1935: 


Your letter of November 26, 1934, requested decision of questions 
presented as follows: 


1. Section 33 (a) of the Naturalization Act of June 29, 1906, as amended by 
the act of March 2, 1929 (45 Stat. 1515; U. S. C. Sup. 7, t. 8, sec. 399¢ (a) 
provides, in part, as follows: 

“Any individual over twenty-one years of age who claims to have derived 
United States citizenship through the naturalization of a parent, or a husband, 
may, upon the payment of a fee of $10, make application to the Commissioner 
of Naturalization, accompanied by two photographs of the applicant, for a 
certificate of citizenship. Upon obtaining a certificate from the Secretary 
of Labor showing the date, place, and manner of arrival in the United States, 
upon proof to the satisfaction of the Commissioner that the applicant is a 
citizen and that the alleged citizenship was derived as claimed, and upon 
taking and subscribing to, before a designated representative of the Bureau 
of Naturalization within the United States, the oath of allegiance required by 
the naturalization laws of a petitioner for citizenship, such individual shall 
be furnished a certificate of citizenship by the Commissioner, but only if such 
individual is at the time within the United States. * * *.” 

2. Section 5 of the act of March 2, 1929, further provides: 

“For any certificate of arrival issued for naturalization purposes a fee of 
$5 shall be paid to the Commissioner of Naturalization, which fee shall be 
paid over to and deposited in the Treasury in the same manner as other 
naturalization fees” (45 Stat. 1513; U. S. C. Sup. 7, t. 8, see. 380a). 

3. Under authority of the foregoing statute, applications were accepted from 
and certificates of derivative citizenship issued to women whose citizenship 
was acquired through marriage to men who at the time of the marriage were 
native or naturalized citizens, where the marriage occurred prior to the ef- 
fective date of the act of September 22, 1922 (42 Stat. 1021). 

4. On October 24, 1933, the Solicitor of the Department of Labor rendered 
an opinion to the effect that section 33 (a) of the act of June 29, 1906, as 
amended, does not authorize the issuance of certificates of derivative citizen- 
ship to women who derived citizenship through marriage to native citizens or 
citizens who were naturalized prior to the marriage. The opinion of the 
Solicitor was approved and accepted as the administrative policy of the Immi- 
gration and Naturalization Service a year later, on October 24, 1934, on which 
latter date appropriate instructions were issued to all officers concerned. 

5. There are pending in this office approximately eight hundred applications 
for certificates of derivative citizenship received from women who claim citi- 
zenship through marriage to citizens, divided into three groups, as follows: 

(a) Two hundred applications filed during the period July 1, 1929, to May 24, 
1982, each of which is accompanied by a fee of $15, of which the sum of $5 is 
for the certificate of arrival and $10 for the certificate of derivative citizen- 
ship. In some of these cases certificates of arrival have been issued as one of 
the preliminary steps in the administrative handling of the cases, such certifi- 
cates having been issued solely for use in connection with the applications for 
derivative citizenship and the applicant acquired no right or privilege thereby. 
In other cases, certificates of arrival have not been issued. 

(b) Two hundred applications filed during the period May 25, 1982, to 
October 23, 1983, which are accompanied by a fee of $10, section 5 of the act 
of May 25, 1982, (47 Stat. 166; U. S. C. Sup. 7, t. 8, sec. 399¢e (c)) having 
amended sec, 383 (a) by repealing the words “ Upon obtaining a certificate from 
the Secretary of Labor showing the date, place, and manner of arrival in the 
United States.” 

(c) Four hundred applications filed during the period October 24, 1933, to 
October 23, 19384. The applications in this group which were filed prior to the 
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passage of the naturalization fee reduction act of April 19, 1934 (48 Stat. 597) 
are accompanied by a fee of $10 and those filed on or after April 19, 1934, are 
accompanied by a fee of $5. 

6. The fees received with the applications referred to in paragraph 5 (a) 
(6) and (c) are being held on special deposit subject to refund to the appli- 
cants if it is decided that they are unearned. 

7. The applications referred to in paragraph 5 (a), (b), (c), which have 
been filed by women who claim derivative citizenship through marriage to 
citizens, are being denied in accordance with the present administrative policy 
on the ground that there is no statutory provision for the issuance of certifi- 
cates of derivative citizenship in such cases, 

8. In order that proper disposition may be made of the fees now being held 
on special deposit, your decision is respectfully requested on the following 
questions : 

Question 1. If an application falling within the group referred to in para- 
graph 5 (a) has been denied; 

(a) Is the $10 fee refundable? 

(b) Is the $5 fee refundable when the certificate of arrival has been 
issued? 

(ec) Is the $5 fee refundable when the certificate of arrival has not been 
issued? 

Question 2. If an application falling within the group referred to in para- 
graph 5 (b) bas been denied, is the $10 fee refundable? 

Question 3. If an application falling within the group referred to in para- 
graph 5 (c) has been denied, is the fee of $10 or $5, as the case may he 
refundable? 

It would seem that your ruling as reported in 10 C. G. 240 as to applications 
apparently valid and your ruling in 10 C, G. 364 concerning applications which 
clearly disclose the disqualification of the applicant or the impropriety of exe- 
cuting the document for which the application has been filed, possibly apply 
to the present situation. 


In response to a request for further information with respect to 
the matter there was received your letter of February 18, 1935, as 
follows: 


In response to your letter of February 5, 1935, no. A-59083, acknowledging 
mine of November 26, 1934, relative to refund of certain fees received in con- 
nection with applications for certificates of derivative citizenship of women 
who claim citizenship through marriage to citizens, there is set forth below 
the information requested : 

1. None of the involved applications has been voluntarily withdrawn by the 
applicants. 

2. No applications were denied prior to October 24, 1933, on the ground that 
there was ho statutory authority to issue the certificate. 

3. No applications were denied during the year preceding October 24, 1934, 
on the ground that there was no statutory authority to issue the certificate. 

4. A number of applications have been denied for reasons other than the 
change of administrative policy. Such cases were decided upon their merits 
and the applications were denied because of failure, for various reasons, to 
establish derivative citizenship as alleged. However, the fees paid in connec- 
tion with such applications have been disposed of in accordance with your 
decisions as reported in 10 C. G. 240 and 10 C. G. 364. During the year pre- 
ceding October 24, 1934, all applications which could not be denied for failure 
to establish citizenship were held in abeyance and none was granted. Under 
the change of interpretation of the statute, the merits of applications received 
from women who claim citizenship through marriage to citizens are not being 
considered, and such applications are being denied on the ground that there 
is no statutory authority to issue the certificate, notwithstanding the fact that 
the applicant might have derived citizenship through such marriage. 


In decision of December 1, 1930, 10 Comp. Gen. 240-241, after 
quoting the same statutes referred to in your first letter, it is held 
as follows: 


The amount of $15 in reality constitutes two fees, $10 for an “Applica- 
tion * * * for a certificate of citizenship” (sec. 33 (a) of the statute), 
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and $5 “for any certificate of arrival issued for naturalization purposes ” 
(sec. 5 of the statute). For the $10 fee the Government receives and files the 
application for certificate of derivative citizenship, and upon the completion of 
the necessary preliminary investigation and adjudication, issues the certificate 
if the applicant is found to be a citizen and within the United States at the 
time. When an application, apparently valid, is received and filed by the Gov- 
ernment, a service has been rendered or a privilege granted. As the fee of 
$10 required to be paid in advance at the time of submitting the application 
is not divisible under the terms of the statute, it must be considered that the 
entire amount has been earned when the application properly is received and 
filed by the Government, and said fee may not be refunded simply because the 
upplicant desires to withdraw the application prior to the completion of action 
by the Government in issuing the certificate. This is to be distinguished from 
a case where the controlling statute expressly provides a different fee for 
filing application and for issuing the certificate, ete. 

See, also, 5 Comp. Gen. 879; 10 id. 364. In other words, by the 
terms of the statute, payment of the fee has been made a condition 
precedent to the filing of the application. The service or privilege 
for which the fee is required by law to be collected is rendered or 
received at the time the application is filed if it was proper and law- 
ful to receive and file the application, that is, if there was nothing 
appearing on its face to place the Government on notice that it 
should not be received and filed. A subsequent discovery of a hidden 
defect, or a subsequent change in the law, or in the administrative 
interpretation of existing law, making it necessary to reject the ap- 
plication, or Ciscontinuing the right or privilege of filing such ap- 
plications, could have no retroactive effect to invalidate the collection 
of the fees for receiving and filing applications valid at the time they 
were received and filed, and refund of the fees under such circum- 
stances is not authorized. See, generally, 4 Comp. Gen. 81; 5 id. 306; 
id. 879. 

In the instant case, therefore, an administrative change in the 
existing statutory interpretation, as a result of which certificates 
of derivative citizenship could not be issued in these cases, may not 
be regarded as invalidating collection of fees for receiving and 

> > a 
filing lawful applications prior thereto. 

The rule affecting the adjudication of cases upon a change in the 
interpretation of a statute by a court or administrative office is that 
settled claims will not be reopened but unsettled claims will be 
adjudicated under the new interpretation of the statute. See, for 
instance, 4 Comp. Gen. 636. Apparently, this rule was properly 
applied in the instant matter in the refusal to issue certificates of 
derivative citizenship based on applications pending at the time of 
the administrative change in the statutory interpretation, but the 
fact that the final action on the application after the change in in- 
terpretation is different from the final action that would have been 
taken thereon if the change in interpretation had not been made be 
tween the date of filing and date of final action can have no bearing 
on the question as to whether the fee collected is to be retained or 
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returned. The established rule with respect to claims for the return 
of fees collected in such cases as these has not been changed while the 
claim for return was pending. The rule in that respect is the same 
now as it was when the fees were collected and is, as hereinbefore 
stated, that the fee is not refundable if legally and properly col 
lected for a service rendered or a privilege granted, even though it 
may subsequently develop that the party paying the fee can derive 
no benefit therefrom. 

The determination as to which of the different groups of applica- 
tions involved here were legally and properly received and filed is 
dependent upon when the administrative interpretation of the stat- 
ute was changed; that is, whether on October 24, 1933, date of the 
opinion of the Solicitor of the Department of Labor, or on October 
24, 1934, when the opinion of the Solicitor was approved and ac- 
cepted as the administrative policy and appropriate instructions 
issued. The opinions of the Solicitor of the Department of Labor 
have no binding effect on the Secretary of Labor but are expres- 
sions of his views as to the proper interpretation of the law, and the 
Secretary may or may not adopt such views. In the instant matter 
it is evident from the fact that for a year after the date of the opin- 
idn applications were received, filed, and given consideration on 
their merits (last paragraph of letter of February 18, 1935, supra), 
although no certificates were issued, that no change in the long 
existing administrative interpretation of the law was considered to 
be effective until October 24, 1934, the date the “opinion of the 
solicitor was approved and accepted as the administrative policy 
of the Immigration and Naturalization Service.” 

You are advised, therefore, that refund is not authorized of fees 
paid as a condition precedent to the filing of applications for certifi- 
cates of derivative citizenship in these cases; otherwise valid on their 
face, which were received and filed prior to October 24, 1934. 

Accordingly, question 1 (a), question 2, and question 3 are an- 
swered in the negative. Questions 1 (b) and (c) relate to the fee of 
$5 which the law prescribes for the issuance of a certificate of arrival, 
which prior to May 25, 1932, was required in connection with the 
issuance of certificates of derivative citizenship. If, in the cases here 
presented, the certificate of arrival was actually issued and ready for 
delivery prior to May 25, 1932, date of the act discontinuing the 
requirement for issuance of such a certificate, no refund of the $5 fee 
is authorized, but if no certificate has been issued, or, if issued, was 
issued on or after May 25, 1932, when not required, the fee of $5 
was not earned and may be refunded. 
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(A-63659) 


DISTRICT OF COLUMBIA—ALLOTMENT OF FUNDS UNDER EMER- 
GENCY RELIEF APPROPRIATION ACT OF 1935 


Section 5 of the act of June 11, 1878, 20 Stat. 102, requiring sewer-construction 
work, etc., costing in excess of $1,000 to be advertised and performed under 
contract, may not be disregarded when there is contemplated the joint use 
of appropriations made for the District of Columbia for such purposes 
and the tunds allotted to the District of Columbia under section 1 of the 
Emergency Relief Appropriation Act of 1935, 49 Stat. 115, for use on like 
projects for the purpose of providing relief—there being nothing in the 
organic act of 1878 requiring that the same appropriation or fund be 
charged with the entire cost of such contracts. 

Where, in the prosecution of work under the Organi¢e Act of 1878, there are 
used funds allotted to the District of Columbia under the provisions of the 
Emergency Relief Appropriation Act of 1935, there are for application 
the restrictions and limitations placed upon such funds by the said act 
and the Regulations of the President issued thereunder. 


Comptroller General McCarl to the President, Board of Commissioners, Dis- 
trict of Columbia, July 18, 1935: 


Consideration has been given to the matter presented in your 
letter of July 11, 1935, as follows: 


The Commissioners of the District of Columbia request your decision to 
the question hereinafter presented. 

The question involved relates to the use of appropriations of the District 
of Columbia, as contained in the District Appropriation Act for the fiscal 
year 1936, in conjunction with funds allotted to the District on approved 
projects under the provisions of the “Emergency Relief Appropriation Act 
of 1935.” 

Under the provisions of the latter-mentioned act, the policy is that only 
worth-while projects be undertaken. The Commissioners are entirely in ac- 
cord with this policy and desire in every way to carry on the projects of this 
kind and to this end to use certain of the District appropriations available 
for the current fiscal year to supplement allotments of Federal funds, or vice 
versa, as the case may be. 

Assuming an allotment of $900 for each employable given a twelve-months’ 
assignment, this sum must include all items of cost, namely, payment of the 
security wages, purchase of materials, rental of trucks and equipment, super- 
vision, and administrative expenses. At least 90% of all personnel employed 
on each project must be from the relief pay roll. 

The Commissioners find that in order to provide for projects of suitable 
character in the District of Columbia it is necessary to purchase materials and 
probably rent trucks and equipment from District appropriations. For example, 
certain sewer-construction projects have already been approved by the Com- 
missioners and forwarded through regular channels for an allotment from 
the Federal Emergency Relief appropriation. It will not be possible to build 
these sewers, on the basis of the cost per employable required to be observed, 
unless a District of Columbia appropriation, available for sewer construction, 
ean be used to assist in the execution of the project through the purchase and 
contribution of such material as may be necessary, and also if necessary the 
rental of trucks and other equipment. 

In connection with this matter, attention is invited to the provisions of the 
act of June 11, 1878, creating a permanent form of government in the District 
of Columbia, which, as amended, requires sewer-construction work costing in 
excess of $1,000 to be advertised and performed under contract. 

Another point which should be considered is that the appropriations in the 
1936 District Appropriation Act contemplated expenditures to be made in ac- 
cordance with provisions of existing law. In expending the appropriations for, 
say, material only, contract work would be eliminated from consideration, except 
that the material in question would be purchased under competitive bids. The 
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elimination of the building contractor may conceivably result in protests against 
the proposal to use Federal allotments and District appropriations jointly in 
the execution of the relief-work projects. 

The Commissioners, howeve, believe such an arrangement to be in the public 
interest, providing, as it will, much more worth-while projects than could be 
adopted if limited alone to the Federal allotments to meet all costs. 

It should also be understood that in the event of your approval of the request 
of the Commissioners as to the use of sewer appropriations in carrying on these 
relief-work projects, it is intended to extend the similar arrangement to other 
District appropriations for the fiscal year 1936, where projects have been ap- 
proved and Federal allotments made, including appropriations for repairs to 
municipal buildings, appropriations for stveet and road work, appropriations for 
the Water Department, and probably others of an available nature. 

The Commissioners would appreciate it if vou would give your early decision 
to the question whether they may use 1936 District of Columbia appropriations 
available for construction, repairs, and maintenance work for the purchase of 
materials and, if need be, rental of trucks and equipment, in connection with 
the execution of projects for which allotments may be made to the District 
under the provisions of the Emergency Relief Appropriation Act of 1935. 


The act of June 11, 1878, 20 Stat. 102, providing a permanent form 
of government for the District of Columbia, among other things, 
provided (20 Stat. 105): 


Sec. 5. That hereafter when any repairs of stveets, avenues, alleys, or sewers 
within the District of Columbia are to be made, or when new pavements are to 
be substituted in place of those worn out, new ones laid, or new streets opened, 
sewers built, or any works the total cost of which shall exceed the sum of one 
thousand dollars, notice shall be given in one newspaper in Washington and 
if the total cost shall exceed five thousand dollars, then in one newspaper in 
each of the cities of New York, Philadelphia, and Baltimore also for one week, 
for proposals, with full specifications as to materials for the whole or any por- 
tion of the works proposed to be done; and the lowest responsible proposal for 
the kind and character of pavement or other work which the Commissioners 
shall determine upon shall in all cases be accepted: Provided, however, That the 
Commissioners shall have the right, in their discretion, to reject all of such pro- 
posals: Provided, That work capable of being executed under a single contract 
shall not be subdivided so as to reduce the sum of money to be paid therefor 
to less than one thousand dollars. All contracts for the construction, improve- 
ment, alteration, ov repairs of the streets, avenues, highways, alleys, gutters, 
sewers, and all work of like nature shall be made and entered into only by and 
with the official unanimous consent of the Commissioners of the District, and 
all contracts shall be copied in a book kept for that purpose and be signed by 
the said Commissioners, and no contract involving an expenditure of more than 
one hundred dollars shall be valid until recorded and signed as afore- 
ae... 2.45 


The funds allotted or to be allotted to-the District of Columbia as 
referred to in your letter, supra, constitute allocations of funds made 
available under the provisions of section 1 of the Emergency Relief 
Appropriation Act of 1935, 49 Stat. 115, 116, in part, as follows: 


* * * Provided, * * * this appropriation shall be available for the 
following classes of projects, and the amounts to be used for each class shall 
not, except as hereinafter provided, exceed the respective amounts stated, 
namely: * * * (g) loans or grants, or both, for projects of States, Terri- 
tories, possessions, including subdivisions and agencies thereof, municipalities, 
and the District of Columbia, and self-liquidating projects of public bodies 
thereof, where, in the determination of the President, not less than twenty-five 
per centum of the loan or the grant, or the aggregate thereof, is to be expended 
for work under each particular project, $900,000,000; * * *. 


While allocations under this act are authorized to be made for 
certain classes of projects therein provided or otherwise providing 
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“ relief, work relief and to increase employment by providing for 
useful projects ” in the expenditure of funds under allocations to the 
District of Columbia for use on approved projects, there may not 
be disregarded the provisions in the Organic Act of 1878, supra, 
which are fully in force and for application. 

It should be noted, however, that although said organic act re- 
quires advertising and the awarding of contracts for jobs, the cost 
of which exceeds the amount stated in the act, there is nothing in 
the law requiring that the same appropriation or fund shall be 
charged with the entire cost of such contracts. In the circumstances, 
if it be deemed in the public interest to use both appropriated 
moneys and funds made available to the District of Columbia under 
the act of April 8, 1935, for prosecuting work on projects for which 
funds may be allocated under said act, there would appear to be no 
legal objection to the adoption of a procedure whereby the materials, 
supplies, and equipment may be charged to applicable appropriations 
of the District of Columbia and labor to the allotted funds. 

In connection with the matter generally, attention is invited to 
the restrictions and limitations applicable to allotted funds as im- 
posed by the provisions of the Emergency Relief Appropriation Act 
of 1935 and the regulations issued thereunder by the President rela- 
tive to the employment of labor. See Executive Orders Nos. 7046, 
7060, and 7083, dated May 20, June 5, and June 24, 1935, respec- 
tively, otherwise denominated as Regulations Nos, 1, 2, and 3, re- 
spectively, issued under the Emergency Relief Appropriation Act of 
1935. As to the methods of prosecuting the projects or portions of 
projects by the use of allotted funds mentioned, there is particularly 
for noting under section 2 of Regulation No. 3, (a) Force account, 
(6) Fixed price contract, (¢) Limited fixed price contract, and (d) 
Management contract, more particularly described in sections 3, 4, 
5, and 6, respectively, of said regulation, and, also, section 9 of Regu- 
tation No. 3, relating to the provisions required to be incorporated 
in contracts. 

You are advised accordingly. 


(A-61651) 
CONTRACTS—BIDS—EQUALIZING FREIGHT RATES 


Proper administrative action should be taken, if deemed desirable, prohibiting 
bids which offer to equalize freight rates with other specified points, but 
in all cases permitting offers to equalize generally Government land-grant 
rates with competitors. 


Comptroller General McCarl to the Secretary of Agriculture, July 19, 1935: 


Consideration has been given to your reports of May 23 and July 5, 
1935, in response to my request of May 1, 1935, concerning a protest 
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of the R. Hardesty Manufacturing Co. against the award of contract 
Alfs-3375, dated April 22, 1935, as the result of bids opened April 
11, 1935, by the Forest Service at Missoula, Mont., to the Midland 
Implement Co., Inc., for the delivery of certain culvert pipe. The 
protest is based on the ground that a provision in the specifications 
notifying all bidders that no consideration would be given to equaliz- 
ing freight charges with other specified points, operated—where 
purchases were made f. o. b. bidder’s shipping point—to the disad- 
vantage of bidders whose shipping points were not on land-grant 
routes. You have stated that such a notification was in accord with 
my decision of April 11, 1933, A-47809, which was not considered to 
be contrary to my further decision of March 27, 1934, A-—53420. 

The notification in the advertised specifications complained of is 
as follows: 


In making award for the supplies herein called for, no consideration will be 
given offers to equalize freight charges with other specified points. Only the 
quoted price or prices inserted against the various items listed and the 
actual f. 0. b. shipping point or points specified will be considered. 


The situation considered in the decision of April 11, 1933, to which 
you have referred, was one where bidders for the delivery of steel 
products established the practice of submitting price quotations ac- 
companied by an offer to equalize freight with named shipping 
points of probable competitors, as outlined in your report of March 


9, 1933, while the situation considered in the decision of March 27, 
1934, to which you have also referred, was one concerning offers to 
equalize generally land-grant or Government rates to destinations. 
As stated in said decision of March 27, 1934, commercial rates, or 
freight rates available to the public generally, are matters of general 
knowledge to bidders and are disclosed in the tariffs filed according 
to law, while Government land-grant rates are not matters of general 
information and a difference of a few cents per ewt. in the land- 
grant rate is sufficient to deny an otherwise low bidder a Government 
contract unless permitted to equalize the land-grant freight rate 
with its competitor. In other words, there is a difference between 
freight rates generally, as considered in the decision of April 11, 
1933, and land-grant freight rates as considered in the decision of 
March 27, 1934, and while it is entirely proper to notify bidders that 
no consideration would be given to offers to equalize commercial 
freight rates with competitors, there is not only no legal objection to 
the consideration of offers to equalize the land-grant rates—land- 
grant deductions from commercial rates—but such procedure is 
proper due to the fact that land-grant railroads are limited in num- 
ber and bidders located thereon should not be at an advantage over 
other bidders not located on land-grant lines when purchases are 
made f. o. b. bidder’s shipping point. 
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While no further question will be raised with respect to this par- 
ticular contract, proper administrative action should be taken to 
correct the situation by prohibiting, if deemed desirable, bids offering 
to equalize freight rates with other specified points, but in all cases 
permitting offers to equalize generally Government land-grant rates 
with competitors. 

You are advised accordingly. 


(A-63506) 
PAY—DIVING—NAVY ENLISTED MEN 


The temporary assignment of enlisted men of the Navy attached to the Experi- 
mental Diving Unit, Navy Yard, Washington, D. C., to a Navy vessel for 
the purpose of continuing the same duties in making further tests of diving 
methods and diving gear in the open sea does not affect the men’s right 
to increased compensation for diving duty by reason of their original 
assignment to the Experimental Diving Unit as provided by paragraph 
D-5321(3)(d), Bureau of Navigation Manual, as modified May 16, 1935, 


Comptroller General McCarl to Lieut. Comdr. T. M. Schnotala, United States 
Navy, July 19, 1935: 


By direction of the Secretary of the Navy in fourth indorsement 
July 1, 1925, there has been received your request for decision 
whether men attached to the Experimental Diving Unit, Navy Yard, 
Washington, who are transferred to the U.S. 8S. Falcon for temporary 
duty, will continue while on such temporary duty to be entitled to 
the same additional pay for diving to which entitled under assign- 
ment with the Experimental Diving Unit, Navy Yard, Washington, 
D. C. 

The transfer order of the men concerned is as follows: 


From: The Chief of the Bureau of Navigation. 

To: Commanding Officer, Receiving Station, Navy Yard, Washington, D. C. 

Subject: Transportation for divers conducting confirmatory deep-sea diving 
tests. 

1. Please transfer the following-named men to report on 1 July 1935, to the 
U. S. S. Falcon at New London, Conn., for temporary duty in connection with 
deep-sea diving tests: 

McDonald, James H. CMsmth 371-4342 


Bugner, George CMM 113-9443 
Gallons, James E. BMic 233-5848 
MeNulty, Patrick C. GMiec 133-79-21 
Zampiglione, Louis GMie 213-25-36 
Larson, Arnold L. GMic 880-59-72 
Squire, Walter H. TMic 3880-37-77 
Crandall, Orson L. BMic 385-—23-69 
Jones, Leslie BM2c 291-25-90 
Mihalowski, John TM2c 201-33-85 


2. Upon completion of this temporary duty on or about 31 July 1935, these 
men to return to their present station and duties. 

8. Commercial transportation or travel via privately owned motor vehicle 
from Washington, D. C., to the U. 8. 8. Falcon and return is authorized. 


87459°—36——-5 
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You state “ The pay accounts of these men will not be transferred 
from this activity while the men are away on temporary duty.” 
It appears that these men before transfer to the U. S. S. Falcon 
were on duty with the Experimental Diving Unit at the Navy Yard, 
Washington, D. C., and entitled to diving pay at $30 per month under 
provisions of paragraph D-5321 (3) (d), Bureau of Navigation 
Manual, as modified May 16, 1935, providing: 


(d) The following men shall, in addition to the extra compensation author- 
ized by (a), (b), and (c) of this paragraph, and paragraph (4) of this 
article, receive such additional compensation as shall bring the total extra 
compensation to $30.00 per month: 

1. Divers, any class, assigned to duty with the Experimental Diving Unit, 
Navy Yard, Washington, D. C. 

2. Divers, any class, or qualified submarine men, assigned to duty in con- 
nection with the submarine escape training tanks at the Submarine Bases, 
New London, Conn., and Pearl Harbor, T. H., not to exceed five men at each 
of the above training tanks. 


The purpose of this transfer is explained by the Secretary of the 
Navy in his indorsement as follows: 


2. It is the practice to thoroughly investigate and definitely determine the 
practicability and feasibility of any improved method of diving, decompression 
or construction of diving gear, first by development work under conditions 
simulating as closely as possible those of aciual service. When practicability 
and safety are indicated by the results obtained under simulated service con- 
ditions, the method and gear are tested in the open sea. If the latter tests 
indicate that the methods and/or gear are satisfactory, the method is pro- 
mulgated as standard practice or the gear adopted as standard gear for general 
service use. 


3. The tests mentioned in attached letters are to be made to determine the 


practicability of the elimination of water stage decompression by bringing the 
diver rapidly to the surface and decompressing him in the decompression 
chamber. Tests under simulated service conditions have been completed 
at the Experimental Diving Unit and the test on the Falcon is to prove the 
results ob:ained by the Experimental Diving Unit in these preliminary tests. 
The tests on the Falcon are to be conducted by personnel of the Experimental 
Diving Unit. In this connection the transfer of the men mentioned to the 
U. S. 8S. Falcon is not to a new duty but to continue their present duties 
temporarily at sea for the duration of these tests. 

4. All ordinary diving work involves certain recognized risks. Such risks, 
however, are accentuated in the work of the Experimental Diving Unit by 
virtue of the fact that personnel must necessarily subject themselves to 
hitherto untried abnormal conditions. The extra compensation mentioned has 
been granted by the Navy Department in recognition of the extra hazards 
endured by personnel of the Experimental Diving Unit in the execution of such 
experiments. The extent of the risk incurred by the personnel in carrying 
out diving experimental work is dependent somewhat on the extent to which 
the diver can be controlled and observed by supervisory and medical attendants. 
This is possible in the preliminary work at the Experimental Diving Unit by 
virtue of the fact that the simulated service conditions are obtainable in 
specially constructed diving tanks where the personnel is under observation at 
all times. In the open sea, however, observation is not possible and the diver 
operates on his own initiative to a more or less extent and the control that 
ean be maintained by his surface attendants is practically limited to that 
which can be given over diving telephones. Obviously, the hazards involved in 
the preliminary experiments at the Experimental Diving Unit increase at least 
potentially when the same experiments are finally conducted in the open sea. 

5. The above-cited conditions are applicable to the question at issue. The 
withdrawal of an extra compensation which was granted in recognition of 
enduring the recognized hazards at a stage where the potential hazards are 
obviously increased appears to be inconsistent. 
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The act of April 9, 1928, 45 Stat. 412, provides: 


* * * an enlisted man of the United States Navy assigned * * * to 


the duty of diving, shall, in lieu of the additional pay now authorized, receive 
pay under such regulations as may be prescribed by the Secretary of the 
Navy, at the rate of not less than $5 per month and not exceeding $30 per 


month, in addition to the pay and allowances of his rating and service: 
* ~ - 


It is not understood that the assignment of these men to the 
temporary duty in question terminates their assignment to the 
Experimental Diving Unit but simply transfers them temporarily 
to the U. S. S. Falcon for the purpose of continuing the same 
duties in making further tests of diving methods and diving gear 
in the open sea where the hazards involved are potentially greater 
than at the Navy Yard, Washington, D. C. Since the result of this 
temporary assignment simply changes the field of operation with- 
out changing the character of diving duty to which the men were 
originally assigned, the temporary assignment of these men to the 
U. S. S. Falcon does not operate to affect their right to increased 
compensation for diving duty so far as otherwise correct. Your 
question is answered accordingly. 


(A-63697) 


NATIONAL RIFLE MATCHES—CIVILIAN TEAMS 


Where regulations promulgated by the Secretary of War under the act of 
May 28, 1928, 45 Stat. 786, so provide, a rifle team composed of civilian 
members of the Immigration Border Patrol, on leave with or without 
pay from their regular employment, may participate in the National Rifle 
Matches, and if funds are available and payment is authorized, the 
individual members may be paid travel and subsistence allowances at 
rates prescribed for civilians who attend and participate in the matches. 


Comptroller General McCar! to the Secretary of War, July 19, 1935: 
There has been received your letter of July 11, 1935, as follows: 


There has been presented to the War Department by the Immigration and 
Naturalization Service, Department of Labor, a question involving the avail- 
ability of appropriated funds in the matter of payment of mileage reimburse- 
ment and commutation of rations to members of a team of said service de- 
sirous of participating in the national matches to be held at Camp Perry, Ohio. 

The Department of Labor advised this department that the function of 
the border patrol of the Immigration and Naturalization Service is to guard 
the borders of the United States against illegal entry of aliens; that the patro? 
is under Civil Service and at present has an authorized strength of 912 officers 
and employees, scattered throughout the Canadian and Mexican border States 
and the State of Florida; that for a number of years the various border patrols 
district organization have entered pistol and rifle teams in numerous State or 
regional civilian and police matches, but that an attempt to select a team 
representative of the entire Service has not heretofore been made; that it is 
desired to select from the entire Service, wherever located, a representative 
team consisting of one team captain, ten principals, and two alternates to 
compete in the national matches, but that the Service does not eonsider its 
appropriations available for expenses incident to such a purpose; and that the 
Service accordingly desires, if possible, to enter such a team as a civilian team, 
with allowances as civilian competitors under the appropriation “ National 
Board for Promotion of Rifle Practice, Army.” 
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The act of May 28, 1928 (45 Stat. 786; U. S. C. 82: 181 b), provides in part 

as follows: 
‘“ * * * The national matches contemplated in this act shall consist of 
rifle and pistol matches for the national trophy, medals, and other prizes 
mentioned in section 1 above, to be open to the Army, Navy, Marine Corps, 
National Guard, or Organized Militia of the several States, Territories, and 
District of Columbia, the Reserve Officers’ Training Corps, and the citizens’ 
military training camps, rifle clubs, and civilians, together with a small-arms 
firing school to be connected therewith and competitions for which trophies and 
medals are provided by the National Rifle Association of America, and for the 
cost and expenditures required for and incident to the conduct of the same, 
including the personal expenses of the members of the National Board for the 
Promotion of Rifle Practice, the sum necessary for the above-named purposes 
is hereby authorized to be appropriated annually as a part of the total sum 
appropriated for national defense: Provided, That no competitor shall be 
entitled to commutation of rations in excess of $1.50 per day, and when meals 
are furnished no greater expenses than that sum per man per day for the 
period the contest is in progress: Provided further, That in lieu of traveling 
expense and commutation of rations while traveling the sum of 5 cents per 
mile may be paid to civilian competitors, and such travel pay for the return 
trip may be paid in advance of the performance of the travel. * * *.” 

Funds for the conduct of the national matches are provided in annual War 
Department appropriation acts under the heading “ National Board for Promo- 
tion of Rifle Practice, Army.” 

Under the authority of section 8 of the act of July 31, 1894 (28 Stat. 208; 
U. 8S. C. 81:74), it is requested that a decision be rendered at the earliest 
practicable date on the following questions: 

1. May the appropriation “ National Board for Promotion of Rifle Practice, 
Army” be charged with allowances to members of a rifle team com- 
posed of civilian officers and employees on leave with pay from the 
Immigration and Naturalization Service, Department of Labor, at the 
rates authorized for civilian competitors, as now paid to rifle teams 
from the National Guard, Reserve Officers’ Training Corps, citizens’ 
military training camps, Organized Reserves, American Legion, etc., i. e., 
commutation of rations not in excess of $1.50 per day while in attend- 
ance at the national matches, and 5 cents per mile in lieu of traveling 
expenses and commutation of rations while traveling to and from the 
matches? 

2. May the above appropriation be so charged if the members of such a 
team are on leave without pay from their regular employment? 

3. If allowances at the above rates are not authorized, may the members 
of such a team receive allowances at the rates now authorized for teams 
of the Regular Army, i. e., either mileage at rates allowed to officers from 
place of tryout to Camp Perry, Ohio, and return to home stations, or $1.50 
per day for subsistence, plus actual transportation, from place of tryout 
to Camp Perry, Ohio, and return to home stations and $1.20 per day during 
the National Matches, as allowed to enlisted men? 


The act of April 9, 1935, 49 Stat. 144, making appropriations for the 
military and nonmilitary activities of the War Department for the 
fiscal year ending June 30, 1936, under the heading “ National Board 
for Promotion of Rifle Practice, Army ”, provides: 


* * * for the conduct of the National Matches, including incidental travel, 
and for maintenance of the National Board for the Promotion of Rifle Practice, 
including not to exceed $7,500 for its incidental expenses as authorized by Act 
of May 28, 1928; to be expended under the direction of the Secretary of War, 
$491,054. 


There is also a proviso under “Arms, Uniforms, Equipment, and so 
forth, for Field Service, National Guard” in the appropriation act 
for 1936, as follows: 


* * * ‘That officers, warrant officers, and enlisted men of the National 
Guard and Organized Reserves, who, under regulations prescribed by the 
Secretary of War, volunteer to participate without pay as competitors in the 
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National Rifle Matches to be held during the fiscal year 1936, may attend such 
matches without pay, notwithstanding any provision of law to the contrary, but 
shall be entitled to travel and subsistence allowances at the same rates as 
are provided for civilians who attend and participate in said matches. 

It appears that the Immigration Border Patrol is an auxiliary 
branch of the regular Immigration Service, established primarily to 
prevent and detect the surreptitious entry of aliens into the United 
States. The members of such patrol are civilian employees of the 
Department of Labor. It is proposed to select a team, understood 
to consist of 18 members, from this branch of the service, and pay 
their travel allowance from their respective duty stations to the 
National Matches and return, and commutation of rations while 
participating in the National Matches, on the basis of civilian 
competitors. 

The act of May 28, 1928, authorizes the participation or civilians 
in the National Matches, but it would appear that only a part of the 
individual members of civilian teams authorized to participate, 
attend at Federal expense. (See Hearings W. D. bill 1936, page 
519-520). The appropriation is to be expended under the direction 
of the Secretary of War, and the selection of teams for participation 
at the Matches at Federal expense is largely a matter to be fixed by 
regulations of the War Department. It is understood that rules and 
regulations for the National Matches, 1935, have not yet been pro- 
mulgated. Should provision be made in such regulations, if and 
when promulgated, for the participation of a civilian team to be 
selected from the members of the Immigration Border Patrol, there 
is perceived no reason why payment of travel allowance and com- 
mutation of rations to the members composing such civilian team 
may not be paid under the appropriation “National Board for 
Promotion of Rifle Practice, Army ”, provided sufficient funds are 
available therefore. Accordingly, your questions 1 and 2 are 
answered in the affirmative, and question 3 in the negative. 


(A-62109) 
LEASES—PERMANENT IMPROVEMENTS 


Applying the general rule that appropriated funds may not be used for perma- 
nent improvements to private property occupied by an agency of the 
United States, the appropriation “Contingent Expenses, Foreign Service, 
19385” is not available for pruning of trees, furnishing soil, replacing 
flowers and shrubs and resodding such as would enhance the value of 
the property and accrue to the lessor at the termination of the léase. 


Comptroller General McCarl to the Secretary of State, July 20, 1935: 
There has been received your letter of May 15, 1935, F. A. 
124: 144/162, as follows: 


On July 1, 19384, the American Legation at Guatemala occupied new premises, 
rented under contract of lease no, 824fa—15 dated May 21, 1934, for a period 
of five years from July 1, 1934. 
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The American Minister at Guatemala has requested an allotment of $450 
during the current and coming fiscal years which he deems essential for the 
uppropriate maintenance of the Legation grounds. He has included in his 
request such items as pruning forty large trees, repairing the driveway and 
footpaths, correcting defective drainage, furnishing soil, replanting flowers 
and shrubs, resodding, and repair of the wall about the property. He states 
that if these repairs are adequately made, no further expenditures of impor- 
tance for this purpose should be necessary during the period of the lease. 

In view of your several decisions pointing out the rule that public funds are 
not to be used for the improvement of leased property, the Department has 
cautioned the Minister to make no expenditures which might be construed as 
“improvements.” The Minister would appreciate your specific decision whether 
any of the items mentioned would be construed by your office as “ improve- 
ment.” The expenditure, if approved, would be charged to the appropriation 
“Contingent expenses, Foreign Service.” 

The second paragraph of the lease under which these premises are 
occupied provides as follows: 

Furthermore, it is agreed that the party of the first part [lessor] will 
promptly and for his own account repair any damages to the said premises 
which may result from time to time from ordinary wear and tear, and that 
the party of the second part is relieved of all responsibility for such damages 
as well as for damages which may be caused by storm, war, fire, earthquake, 
and other causes beyond his control. 

It is presumed that upon the Government’s entry under the lease 
the premises were in a tenantable condition and suitable for the pur- 
poses for which they were leased. 

The appropriation referred to in the last paragraph of your let- 
ter provides as follows: 

For stationery, blanks, record and other books, seals, presses, flags, signs, 

repairs, including minor alterations, repairs, supervision, preservation and 
maintenance of Government-owned diplomatic and consular properties in 
foreign countries, and properties acquired under the act approved May 7, 1926, 
as amended (U. S. C., Supp. VI, title 22, secs. 291, 296), and including also 
custodial service, water, materials, supplies, tools, seeds, plants, shrubs, and 
similar objects; * * *. 
While the appropriation provides for the purchase of “ seeds, plants, 
shrubs, and similar objects” under the language of the appropria- 
tion such purchases appear to be confined to the “ repairs, supervi- 
sion, preservation, and maintenance of Government-owned diplo- 
matic and consular properties in foreign countries.” 

As was stated in my decision of January 22, 1935, A-59599, to you, 
it has long been the rule that appropriated funds may not be used 
for permanent improvements to private property occupied by an 
agency of the United States. 

It would appear that under the provisions of the lease quoted above 
the repairing of the driveway and footpaths, correcting defective 
drainage, and repair of the wall about the property would be in- 
cluded in the repairs which, under the terms of the lease, should be 
made by the owner. The pruning of the trees, furnishing soil, 
replanting flowers and shrubs, and resodding must be regarded as 


improvements such as would enhance the value of the property and 
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accrue to the lessor at the termination of the lease. Therefore, you 
are advised that the appropriation “ Contingent expenses, Foreign 
Service, 1935” is not available for the proposed expenditures. 


(A-62385) 


TRAVELING EXPENSES—AIR TRAVEL—DEPARTMENT OF 
AGRICULTURE 


In the absence of a clear showing as to the need therefor, from the Government’s 
standpoint, an officer or employee is not entitled to reimbursement of the 
extra cost of performing travel by air. 

Where official travel is directed to be performed by air, no discretion being given 
the officer or employee as to such travel, reimbursement to the employee of 
the cost of the travel, or payment to the transportation company if the trans- 
portation is furnished on transportation requests, is authorized. If the need 
for such travel is not satisfactorily established the excess cost of such trans- 
portation should be collected from the person directing the travel. 


Comptroller General McCarl to the Secretary of Agriculture, July 22, 1935: 


Consideration has been given to the matters set forth in your 
letter of May 24, 1935, as follows: 


Puerto Rican Tax Fund Order No. 2 approved by the President under date 
of April 5, 1935, authorizes the Bureau of Entomology and Plant Quarantine of 
this Department to use and expend the sum of $93,000 or as much thereof as may 
be required for the study and investigation of insect pests of Puerto Rico. 

One of the lines of investigations proposed when the order was considered pro- 
vided for the colonization in Puerto Rico of natural enemies to aid in the control 
of certain insects which attack important crops. These natural enemies are not 
now present in Puerto Rico but occur in other islands of the West Indies and in 
countries of South America, particularly those along the northern coast. To 
carry out this plan, it is necessary to do exploratory work in various islands 
of the West Indies and countries in South America for the purpose of collecting 
the natural enemies prior to sending them to Puerto Rico for colonization. The 
time when these natural enemies can be obtained in stages of development when 
they may be safely and effectively transported to Puerto Rico varies with the 
locality and in certain instances, at least, appears to be restricted to compara- 
tively short period. 

To effectively carry out this work it is necessary, therefore, to take advan- 
tage of the most direct and ‘rapid means of transportation to the various 
localities in the West Indies and South America where the natural enemies 
occur, Steamer service between Puerto Rico, the other islands of the West 
Indies, and countries in South America is irregular and infrequent. In many 
instances it would necessitate a round-about course which would involve con- 
siderable time in getting from one place to another and in many instances 
require additional time of a week or even two waiting for a steamer. Many 
of the countries where it is proposed to search for the natural enemies can be 
readily reached by the use of commercial airplanes flying on their regular 
schedule. By the use of the airplane it will be possible to reach the destina- 
tion in a comparatively few hours while by other available means the travel 
would take many days or even weeks. By using the airplane the proposed 
investigations will be greatly facilitated, and it is conservatively estimated 
that it will be possible to at least double the amount of work done and results 
obtained if transportation were restricted to steamers. The use of the air- 
plane will also give reasonable assurance that the natural enemies can be 
collected at a time when they can be most favorably transported to Puerto 
Rico at a minimum loss in transit thus giving added assurance that the 
investigations will be successful. The actual cost of transportation by air, not 
including per diem, will be somewhat in excess of the transportation by steamer. 
Considering the returns in the form of results and the productive use of the 
explorers’ time, however, material savings will accrue during the period of 
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the work. If per diem is included there would, without doubt, be direct sav- 
ings on some of the trips. It is at present impractical to definitely indicate 
the times when such travel will be made and all the points which may be 
included. 


If consistent with the practices of your office, it is respectfully requested 
that the investigator assigned to the task of exploration for and collecting 
these natural enemies be authorized to use the airplane. If such authoriza- 
tion is issued to the investigator, you may be assured that it will be used 
only when it is for the best interest of the work and that steamers will be 
used insofar as practical. It is especially desirable that initial importation 
of parasites of the sugarcane moth borer be made within the near future 
and early consideration of this communication will be appreciated. 

The lowest first-class transportation over the usually traveled 
route between the points involved has long been established as the 
basis for the reimbursement of Government officers and employees 
for expenses incurred on official travel. In order to authorize the 
use of a more expensive form of transportation, there must be more 
than a mere showing of the expedition of the Government business. 
There must be shown some special need therefor—some emergency 
or exigency of the service. 9 Comp. Gen. 354; 10 id. 201. 

An officer or employee of the Government who is ordered to perform 
official travel and who on his own initiative decides it to be in the 
public interest to travel by air is not entitled—in the absence of a 
clear showing as to the need, from the Government’s standpoint, for 
the use of the more expensive means—to reimbursement for the cost 
of such air travel, but is entitled only to the cost of transportation by 
the lowest first-class usually traveled route between the points in- 
volved, but where an officer or employee is directed to perform official 
travel by air, no discretion being given him as to such travel, he will 
be reimbursed for the cost thereof, or the carrier paid therefor if the 
transportation is furnished on a transportation request clearly calling 
for such means, and if sufficient explanation is not furnished showing 
an exigency or emergency requiring the use of such transportation 
from the Government’s standpoint, the excess cost of such trans- 
portation should be collected from the person directing the travel. 

In the decision of this office dated October 30, 1931, addressed to 
you in reply to your request for decision whether travel by airplane 
under certain conditions was authorized, it was held that the neces- 
sity for Government employees then on official business in the West 
Indies to reach Brazil to continue their investigations while certain 
fruits and vegetables were in proper state of maturity, which travel 
could not be accomplished by the available steamship transportation 
via New York City in less than 30 days with possibly a year’s delay 
due to missing connection at New York City, constitutes an emer- 
gency authorizing the use of airplane transportation by which the 
trip could be accomplished by direct route in four days. 

In connection with the work contemplated in your present sub- 
mission the use of airplanes would be authorized in any case in which 
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the cost thereof would not exceed the cost by steamer, per diem allow- 
ances considered, and in any case in which it can be shown that loss 
in transit of the collected enemies would be greater by steamship 
than by airplane. 

You are advised accordingly. 


(A-62390) 


RETIREMENT — REEMPLOYMENT — COMMISSIONER APPOINTED BY 
UNITED STATES COURT 


A civil annuitant retired for age is barred by section 204 of the Economy Act 
of June 30, 1982, 47 Stat. 404, from serving as a fact-finding commissioner 
under appointment by a United States district court in connection with 
legal proceedings instituted by the United States to perfect title to land by 
right of eminent domain under the act of August 1, 1888, 25 Stat. 357, or 
any other Federal statute authorizing condemnation of land for a specific 
Federal purpose. 


Comptroller General McCarl to the President, United States Civil Service 
Commission, July 22, 1935: 


There was received your letter of May 22, 1935, as follows: 


This Commission has before it the question of whether an annuitant retired 
for age is barred by the provisions of section 204 of the act of June 30, 1932, 
from serving as commissioner under appointment by a United States District 
Court in connection with legal proceedings instituted by the United States to 
perfect title to land by the right of eminent domain. 

Mr. James J. McGuirk was separated from his position as rural carrier, 
East Wallingford, Vermont, on November 10, 1928, because of having attained 
the age prescribed for automatic separation and was granted an annuity of 
$838.92 per annum, effective November 11, 1928, under the provisions of the 
act of July 3, 1926. This sum was increased to $1006.68 per annum, effective 
July 1, 1930, in accordance with the terms of the act of May 29, 1930, which 
rate he is still receiving. 

In response to request addressed to Mr. McGuirk for a statement regarding 
his present employment, a letter dated May 17, 1935, was received from the 
Honorable Harland B. Howe, judge of the United States District Court, Bur- 
lington, Vermont, as follows: 

“The United States Government procured options on 5,568 acres of land in 
Rutland County, Vermont, and in order to get a perfect title to this land, 
which is owned by seventeen different persons, it instituted legal proceedings 
in this court to perfect such a title thereto by the right of eminent domain. By 
the law of Vermont, the court appointed three commissioners to hear this case, 
establish the boundaries to the many different parcels, etc., and report their 
proceedings back to the court. Mr. McGuirk is a retired rural postal carrier. 
He was retired on account of age, being over sixty-five, on Nov. 11, 1928, and 
has an annuity of $84.89 a month. As he is a man of much experience in wood 
and timberlands, running lines, etc., he was appointed one of the three com- 
missioners and made chairman of the Commission. The Commission has nearly 
completed the duties of its appointment, having held hearings and located 
boundaries for approximately twenty days in this case. The court fixed the 
compensation of the commissioners at $10 a day, to be paid by the United 
States. 

“T have just looked at section 204, referred to in your letter, and hastily at 
some of the other provisions of the act—section 104 a, b, and c—but I haven't 
taken time to study the question, for I am assuming that the Commission has 
given a construction to the act and adopted a defined policy. 

“Mr. McGuirk is not serving, as you are informed, as a member of the Com- 
mission of the Green Mountain National Forest. He is serving by appointment 
from the court. These commissioners are representatives of the court. They 
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find and report the facts to the court. They are like a jury, to decide the 
facts, and I do not think a juryman or a commissioner selected by the court, 
though paid by the Government, is an officer or holding a position or employ- 
ment under the United States, within the meaning of this statute, unless it 
can be said that the court being established by the United States, all such per- 
sons appointed by the court are filling positions or having employment under 
the United States. 

“The commission does not have any office in the Federal Building at 
Rutland, but is using my chambers and the district attorney's office there at 
our invitation and to save expense. 

“If Mr. McGuirk, by this appointment is an officer or employee within the 
meaning of the statute, I suggest that you ask the President, or delay until 
the court or the district attorney—Joseph A. McNamara, Esq., of Burlington, 
Vermont, who represents the Government in this case—has an opportunity 
to ask the President for an order exempting Mr. McGuirk from the provisions 
of section 204 until he can complete this case, which will take four or five 
days more. I am quite sure that the President would decide that the public in- 
terest required such action, instead of appointing a new commission to do this 
work all over a second time. 

“I wish you would advise me direct, as well as advise Mr. McGuirk, of 
your action and decision, for by my direction the commission has suspended 
the hearings until we hear further from you.” 

In your decision of April 25, 1935, A-60762, it was held that the office of 
United States commissioner is an “ appointive office, position, or employment 
under the United States” within the meaning of section 204 and that an em- 
ployee retired for age would be ineligible for an appointment to such position 
subsequent to June 30, 1982. 

In view of the foregoing, your opinion as to whether or not Mr. McGuirk’s 
appointment and service is in contravention of section 204 of the Act of 
June 30, 1932, is requested. 


By letter of July 13, 1935, you advise that Judge Howe has sub- 
mitted a further statement as follows: 


Another condemnation case has just been entered in court. This is a pro- 
ceeding by which the Government is seeking to take over divers parcels of 
various land by the right of eminent domain. By the law of Vermont, the 
court appoints three persons to act as commissioners tv hear witnesses on 
the question of boundary lines and the value of the land, and report their 
decision on these questions to the court. On the coming in of their report, 
the court hears the parties, and either accepts and approves of the decision 
of the commissioners, or rejects or modifies it. These commissioners are much 
the same as jurors, to hear and decide the facts; they are not United States 
commissioners. Their compensation is fixed. by the court and paid by the 
Government. I have habitually fixed it at $10 a day. 

Mr. James J. McGuirk, of Mount Holly, P. O. East Wallingword, has been 
acting as commissioner in several of these cases. Complaint was made to 
you against his acting, because he was a retired postal carrier and receiving 
an annuity from that service. You wrote him in detail on May 13. On May 
17, I wrote you in detail, and on May 22 you wrote me that the question had 
been referred for decision. I am exceedingly desirous of appointing Mr. 
McGuirk one of the commissioners in the case just entered, as well as in other 
eases which are to follow, for he is a man of much experience and good sense 
in deciding such questions. Therefore, in the circumstances of this situation 
I would appreciate very much your opinion and decision as to whether such 
an appointment would be against the law or any of the rules or regulations 
of the Civil Service Commission. 


Section 204 of the Economy Act of June 30, 1932, 47 Stat. 404, 
provides as follows: 


On and after July 1, 1932, no person rendering civilian service in any 
branch or service of the United States Government or the municipal govern- 
ment of the District of Columbia who shall have reached the retirement age 
prescribed for automatic separation from the service, applicable to such person, 
shall be continued in such service, notwithstanding any provision of law 
or regulation to the contrary: Provided, That the President may, by Execu- 
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tive order, exempt from the provisions of this section any person when, in 
his judgment, the public interest so requires: Provided further, That no such 
person heretofore or hereafter separated from the service of the United States 
or the District of Columbia under any provision of law or regulation provid- 
ing for such retirement on account of age shall be eligible again to appointment 
to any appointive office, position, or employment under the United States or 
the District of Columbia: Provided further, That this section shall not apply 
to any person named in any act of Congress providing for the continuance of 
such person in the service. 


The act of August 1, 1888, 25 Stat. 357, provides as follows: 


That in every case in which the Secretary of the Treasury or any other 
officer of the Government has been, or hereafter shall be, authorized to 
procure real estate for the erection of a public building or for other public 
uses he shall be, and hereby is, authorized to acquire the same for the United 
States by condemnation, under judicial process, whenever in his opinion it 
is necessary or advantageous to the Government to do so, and the United 
States circuit or district courts of the district wherein such real estate is 
located, shall have jurisdiction of proceedings for such condemnation, and it 
Shall be the duty of the Attorney General of the United States, upon every 
application of the Secretary of the Treasury, under this act, or such other 
officer, to cause proceedings to be commenced for condemnation, within thirty 
days from the receipt of the application at the Department of Justice. 

Seo. 2. The practice, pleadings, forms, and modes of proceedings in causes 
arising under the provisions of this act shall conform, as near as may be, 
to the practice, pleadings, forms, and proceedings existing at the time in like 
causes in the courts of record of the State within which such circuit or district 
courts are held, any rule of the court to the contrary notwithstanding. 

A fact-finding commissioner appointed by a United States Dis- 
trict Court under authority of this statute, or any other Federal 
statute authorizing condemnation of land for a specific Federal pur- 
pose, whose compensation is paid from Federal funds, unquestion- 
ably occupies an “ appointive office, position, or employment under 
the United States or the District of Columbia” (quoting from sec- 
tion 204 of the Economy Act). The fact that the commissioner may 
be appointed pursuant to a State procedure as authorized by the 
Federal statute does not change the status of the commissioner from 
that of a Federal officer to a State officer. Such a commissioner is 
an officer of the United States Court and, accordingly, a United 
States officer or employee within the meaning of section 204 of the 
Economy Act, supra. See 14 Comp. Gen. 791. 

Therefore the appointment, after June 30, 1932, date of the Econ- 
emy Act, of James J. McGuirk as a special commissioner, was un- 
lawful and entitles him to no payment of compensation as such. 

With regard to Judge Howe’s suggestion that the President be 
asked to exempt McGuirk from the terms of section 204 of the Econ- 
omy Act, reference is made to the following quotation from decision 
of May 31, 1935, A-61476, 14 Comp. Gen. 865, to the Secretary of 
Labor: 

The proviso in section 204 of the act of June 30, 1982, relative to exemption 
by Executive order relates only to the continuance in service of persons already 
employed and has no application to the inhibition in the further proviso which 
follows it relative to reemployments. Under the provisions of said section 204, 


no person who has had fifteen years of service and attained the age for auto- 
matie retirement may be reemployed, regardless of his annuity status. 
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As Mr. McGuirk was unlawfully reemployed there is no authority 
in the President to exempt him from the terms of Section 204 of the 


Economy Act or to otherwise continue him in such unlawful employ- 
ment. 


The question presented is answered accordingly. 


(A-46423), (A-58410) 
CONTRACTS—DAMAGES—AVAILABILITY OF APPROPRIATIONS 


There being no jurisdiction in administrative officers to consider and recom- 
mend either favorably or adversely the payment of claims for which there 
exists no available appropriation, the Veterans’ Administration is not 
authorized to consider and determine under the terms of a contract pro- 
viding for the construction of a hospital, or otherwise, the claim for alleged 
damages by reason of delays caused by the Government in the performance 
of the contract, for payment of which there appears no provision in the 
contract nor in the appropriation act sought to be charged. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, July 23, 
1935: 


There has been received your letter of May 1, 1935, as follows: 


On November 17, 1934, I forwarded to you a letter from which the following 
is quoted: 

“TI am submitting herewith for settlement by your office vouchers in favor 
of the Herbert M. Baruch Corporation, covering the 18th partial payment and 
the 19th final payment, stated in the sums of $82,602.35 and $11,600, respec- 
tively, for work performed under contract VAc-—336, dated January 12, 1933, 
for construction of Buildings and Utilities at Veterans’ Administration Facility, 
San Francisco, California. These vouchers are accompanied by statement of 
account with the contractor showing change orders made under the contract 
and other pertinent data. The work under this contract was completed August 
24, 1934, and by decision of the Secretary of Labor dated October 24, 1934 
(copy attached), it is indicated that laborers and mechanics employed on the 
work were not paid local prevailing wages as provided by the Davis-Bacon 
Act (act of March 3, 1931—46 Stat. 1494). The decision of the Secretary of 
Labor is stated to be ‘ effective as of November 10, 1933’ and in view of the 
circumstances it is considered doubtful either ‘that the Veterans’ Administra- 
tion can properly state that the work was completed in accordance with the 
contract or that it can make any further payments under the contract until 
the matter has been passed upon by your office. * * *” 

Each of the above-mentioned items was allowed by your office and payment 
of the total, $94.202.35, was made by check dated January 26, 1935. (See 
voucher no. 931877; settlement certificate no. 0348458). 

On September 6, 1934, the Herbert M. Baruch Corporation by Paul M. Neal, 

forwarded a letter addressed to Director of Construction, Veterans’ Adminis- 
tration, Arlington Building, Washington, D. C., of which the following is a 
copy : 
“We submit herewith three signed copies of our proposal for the cost of 
the 116-day governmental delay, dated July 19, 1934, in accordance with job 
memorandum no. 232 of your superintendent of construction, dated September 
4, 1934.” 

One of the 3 signed copies of the proposal referred to in the above quoted 
letter is enclosed herewith. 

On September 14, 1934, the Director of Construction replied as follows: 

“Reference is made to previous correspondence and to your letter of Sep- 
tember 6, 1934, making claim in amount $58,928.52 for what you state to be 
your cost ‘ of the 116-day Governmental delay’ in connection with your contract 
for construction work at the Veterans’ Administration Facility, Fort Miley, 
San Francisco, California. 
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“The contract, while providing that you would not be charged liquidated 
damages for delays due to certain unforeseeable causes beyond the control and 
without fault or negligence of the contractor, makes no provision for the pay- 
ment by the Government of damages caused by such delays, and in the absence 
of such a provision, payment of the amount asked in addition to the contract 
price is considered by me to be unauthorized. If it is your desire to appeal to 
the head of the Department from this decision such appeal should be made by 
you direct. 

“It is noted from a review of the files in this case that by letter of August 
29, 1934, you were advised that ‘ Since there is nothing in the contract which 
authorizes this office to approve the payment of this claim, it will be transmitted 
to the General Accounting Office, together with an administrative report cover- 
ing the facts for direct settlement.’ Inasmuch as it would appear from the 
wording of this letter that your claim would be submitted by this office to the 
General Accounting Office without affording you an opportunity to appeal to 
the head of the Department such letter was in error and should be disregarded 
by you.” 

By letter dated September 20, 1934, notice of appeal on behalf of the Herbert 
M. Baruch Corporation was filed by Mr. M. Walton Hendry, attorney and 
counsellor at law, Evans Building, Washington, D. C. A photostat of said letter 
is enclosed herewith. 

On October 15, 1934, I forwarded to Mr. Hendry a reply reading as follows: 

“Further reference is made to your letter of September 20, 1934, appealing 
from the decision of the Director of Construction, dated September 14, 1934, 
upon the claim of the Herbert M. Baruch Corporation in amount $58,928.52 for 
what the contractor states to be its cost ‘of the 116 day Governmental delay’ 
in connection with its contract for construction work at Veterans’ Adminis- 
tration Facility, Fort Miley, San Francisco, California. 

“The claim in question has received careful consideration, but the nature 
of the claim is such that I believe it should be considered by the Comptroller 
General. Accordingly, the matter is being referred to him.” 

A photostat of Mr. Hendry’s reply dated October 15, 1984, is enclosed herewith. 

Shortly after the receipt of the letter last above cited, Mr. Hendry called 
personally at Central Office, stated that another claim filed by Herbert M. 
Baruch Corporation was pending in your office (covered by voucher no. 931877, 
supra) and requested that no action be taken on the instant claim pending 
further word from him. He called at Central Office February 25, 1935, and 
verbally requested that further action be taken. 

On April 14, 1983, Mr. L. W. Douglas, then Director of the Bureau of the 
Budget, forwarded to me a letter of which the following is a copy: 

“It has come to my attention that the new hospital which is under contract 
at San Francisco is not yet beyond the stage of excavation. 

“T understand that, under the new regulations, additional facilities will not 
be required, and that therefore whatever can be avoided in this projected 
expenditure of $1,200,000 would be a clear saving. 

“ Under these circumstances, I suggest that the contract should: be canceled, 
Certainly the amount of damages which thereby would accrue to the contractor 
would be far less than the expenditure otherwise. 

“ T imagine there will be other similar cases which should have consideration.” 

Following the receipt of the above-quoted letter correspondence was had with 
the field in reference to the probable effect of stoppage of work and on May 
8, 1933, the Baruch Corporation was advised by telegram as follows: 

“Reference contract construction San Francisco, California, discontinue im- 
mediately work on Administration Building #1 Stop Prepare and submit 
through Superintendent of Construction Radcliffe proposal for omission this 
building your contract ” 

On May 26, 1988, the Baruch Corporation submitted a proposal allowing 
deduction in amount $60,878.00 for omission of this building and on June 6, 
1933, the entire matter was submitted to the Federal Board of Hospitalization 
for consideration. On July 18, 1983, the President approved the continuance 
of construction at San Francisco, California, and by telegram of July 27, 1933, 
the Baruch Corporation was advised that: 

“ * * * Tt has been decided not to omit this building (Administration 
Building #1). Proceed with work in accordance with original plans.” 
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On April 24, 1934, the Director of Construction forwarded a letter to the 
Herbert M. Baruch Corporation of which the following is a copy: 

“Under contract VAc-336, dated January 12, 1933, you are required to per- 
form the general construction work specified for Veterans’ Administration 
Facility at Ft. Miley, San Francisco, California, and to complete the work 
within four-hundred twenty-five, (425) calendar days after February 3, 1933, 
the date when you received notice to proceed, making April 4, 1934, the con- 
tract date for completing the work, a date which has been changed on account 
of additional requirements. It is noted that your progress was interrupted by 
the consideration of changes proposed by the Government and by conditions 
not contemplated by the contract and that your contract work will not be 
completed until later than the contract date for completion. 

“ Under article 9 of the contract, I have ascertained the facts and extent of 
this delay and find: (1) That the contract work includes the construction 
of a group of buildings which are to serve individual purposes, but all of 
which are essential to the operation of the hospital as a unit; (2) that of 
these buildings the Administration Building No. 1 and the Main Building No, 
2 constitute more than one half of all the contract work and, barring possible 
conditions which might prevent the completion of other buildings along with 
these buildings, would determine the length of time consumed in the con- 
struction of the hospital; (3) that subsurface conditions not contemplated by 
the contract were encountered during March 1933; (4) that your foundation 
work on Building No. 2 was stopped by the Government March 21, 1933, pend- 
ing a decision regarding the alterations in foundations required by the sub- 
surface conditions mentioned, which was not made until July 22, 1933; (5) 
that your work on Administration Building No. 1 was stopped by the Gov- 
ernment May 8, 1933, pending a decision whether this building should be 
eliminated from the contract, and that you were instructed July 27, 1933 to 
resume work on this building; (6) that between March 21, 1933, and July 
27, 1933, your work on other buildings was also delayed, but, in no case, 
beyond July 27, 1933; (7) that you were allowed twelve (12), calendar days 
additional time, (change order “C”), for extra rock excavation performed 
within the period from March 21, 1933 to July 27, 1933, and that the re- 
mainder of this period, one hundred sixteen, (116) calendar days, shows the 
extent to which you were delayed during this period by the Government 
pending its decisions regarding the changes in foundations and the possible 
elimination of the Administration Building No, 1.” 

For my guidance in taking action upon the appeal of the Herbert M. Baruch 
Corporation from the decision of the contracting officer as covered in his 
above quoted letter of September 14, 1934, I shall appreciate it if you will 
advise me whether any portion of this claim is of such a nature that it may 
be considered as falling within the purview of articles 3 and 4 of the contract. 


The basic proposition is as provided in section 3678, Revised 
Statutes, that all sums appropriated for the various branches of 
expenditure in the public service shall be applied solely to the ob- 
jects for which they are respectively made and for no others. The 
additional amount of $58,928.52 claimed by the Herbert M. Baruch 
Corporation under contract VAc-336 of January 12, 1933, has been 
characterized by the attorney for the contractor in his letter of 
September 20, 1934, as a claim for “ losses and damages ” by reason 
of alleged delay of 116 days of the United States in connection with 
the performance of this contract. The appropriations which 
were made by the Congress for the construction of the hospital 
buildings in question are not available for the payment of “ losses 
and damages ” alleged to have been sustained by the contractor be- 
cause of administrative delays in completion of the work and hence, 
there is no authority conferred on the Administrator of Veterans’ 
Affairs or the Veterans’ Administration to determine the claim of 
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the Herbert M. Baruch Corporation for $58,928.52 or any part 
thereof under the contract of January 12, 1933. 

While it may be possible that administrative action in connection 
with Government contracts may impose liability on the United 
States which will be enforced by the courts—as claimed in the letter 
of September 20, 1934, from the attorney in this case—it is to be 
ubserved that the courts are not concerned with the availability of 
appropriated moneys and that their judgments for damages in con- 
nection with contracts are required to be submitted to the Congress 
for an appropriation before they may be paid. Also, this office has 
jurisdiction under the act of April 10, 1928, 45 Stat. 413, to make 
reports and recommendations to the Congress in proper cases where 
no appropriations are available for the payment of claims. How- 
ever, no jurisdiction exists in administrative officers of the Veterans’ 
Administration to consider and recommend either favorably or ad- 
versely, the payment of claims for which there exists no available 
appropriation. 

Accordingly, you are advised that under the terms of the law and 
the appropriation for the construction of the buildings in question, 
there is no jurisdiction authorizing the Veterans’ Administration to 
consider and determine under the terms of the contract, or otherwise, 
the claim in this case for alleged damages by reason of the delays 
caused by the Government in the performance of the contract. 


You are advised accordingly. 


( A-50550) 


ST. ELIZABETHS HOSPITAL—DISPOSITION OF PENSION MONEYS TO 
THE CREDIT OF DECEASED INMATES 


Where an inmate is committed to St. Elizabeths Hospital by the Governor of 
the United States Soldiers’ Home pursuant to the act of July 7, 1884, 23 
Stat. 212, any pension money to the credit of the inmate at the time of his 
death at said hospital is for disposition under section 4 of the act of 
March 3, 18838, 22 Stat. 564, providing for payment of such moneys to the 
inmate’s legal heirs, if demand therefor is made within 
otherwise, for escheating to the Home. 

Where, pursuant to existing law, an inmate is committed to St. Elizabeths 
Hospital by the Commissioners of the District of Columbia, any pension 
money to the credit of the inmate at the time of his death at said hospital 
is for disposition under section 4889, Revised Statutes, as amended by the 
act of February 2, 1909, 35 Stat, 592, providing for payment in the case 
of a female pensioner to her minor children, and in the case of a male 
pensioner, to his widow, if living, and if no widow survives him, then 


to his minor children; otherwise, for applying to the general uses of the 
hospital. 


three years; 


Comptroller General McCarl to the Secretary of the Interior, July 23, 1935: 
Consideration has been given to your letter of June 12, 1935, re- 
questing a decision on the questions presented to you by the assistant 
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to the Superintendent, St. Elizabeths Hospital, in his letter of June 
4, 1935, as follows: 


The following patients have recently died at St. Elizabeths Hospital, leaving 
funds to their credit at the date of death as noted: 
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Catherine Steiner_..........-...- September 26, 1934_........---- | 198. 70 
I ern wren | December 20, 1934_......------ 68. 76 
a, A ea ee poerwey SE, reee..........2.s- 152. 00 





In each case these funds were received from the Veterans’ Administration 
and are known as “ VY. A. 6 Funds.” This class of money was formerly pension 
money and was cared for and disbursed at the hospital under the act of 
February 2, 1909 (35 Stat. 592), and preceding acts, regarding which certain 
rules and regulations have been prescribed by you. 

This whole matter was referred to the Comptroller General under date of 
August 14, 1933, and the Comptroller gave a decision under date of October 
21, 1933, A-50550, as to the proper method in which records must be kept of 
this class of funds and the disposition of them upon separation of the 
patients from the hospital. However, no statement was made as to what dis- 
position should be made of any balances at the time of death of patient, 
where there are no claimants for such balance. In the cases noted herein there 
are no Claimants for balances, and the hospital is somewhat in doubt as to 
what disposition should be made of this money. Should it be turned beck to 
the Administrator of Veterans’ Affairs, of the Veterans’ Administration, upon 
request, or should it lapse into the miscellaneous receipts of the Treasury at 
the end of five years? 

I have the honor to request that you transmit this letter to the Comptroller 
General of the United States and he be asked to advise the hospital as to the 
proper action to be taken. 


In response to the request made in letter of this office dated 
June 25, 1935, for additional information relative to the commit- 
ment status, etc., of the named individuals, the following additional 
information was submitted by letter dated July 5, 1935, from the 
assistant to the superintendent, St. Elizabeths Hospital: That Emma 
E. Scott, Catherine Steiner, and Battie Beasley were committed 
to St. Elizabeths Hospital by the Commissioners of the District of 
Columbia on September 16, 1929, February 17, 1932, and July 20, 
1934, respectively; that Martin L. Clark was committed to St. 
Elizabeths Hospital on November 12, 1931, by the Governor of the 
United States Soldiers’ Home, Washington, D. C.; that the funds 
to the credit of the named individuals consist of pension money 
covered by pension checks drawn by the Veterans’ Administration 
to the order of the superintendent, St. Elizabeths Hospital; and 
that the term “V. A. 6 Funds”, referred to in the letter, swpra, 
is a term “used in the financial office of St. Elizabeths Hospital to 
distinguish the class of funds received from the Veterans’ Admin- 
istration by check, payable to the Superintendent of St. Elizabeths 
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Hospital, for the benefit of pensioners, to which reference is made 
in decision of the Comptroller General of October 21, 1933 
(A-50550), the six referring to the Veterans’ Regulation under 
Executive order of March 31, 1933.” 

Notwithstanding that the funds here were credited to the inmates’ 
personal account pursuant to my decision to you of October 21, 
19338, A-50550, it is clear that such funds have not lost their identity 
as pension money. Such being the case, the funds to the credit 
of the named individuals are not for disposition pursuant to the 
provisions of the act of June 30, 1906, 34 Stat. 730, or for returning 
to the Veterans’ Administration, 27 Comp. Dec. 240, but on the 
contrary, are for disposition under other applicable statutes as 
hereinafter indicated. 

In the case of Martin L. Clark it appears that at the time of 
his commitment he was an inmate of the United States Soldiers’ 
Home, Washington, D. C., and that he was committed to St. Eliza- 
beths Hospital pursuant to the act of July 7, 1884, 23 Stat. 213, 
providing in part as follows: 

* * * any inmate of the Soldiers’ Home who is now or may hereafter 
become insane shall, upon an order of the President of the Board of Com- 
missioners of the Soldiers’ Home, be admitted to said hospital [Saint Bliza- 


beths Hospital] and treated therein; and.the expenses of maintaining any 
such person shall be paid from the Soldiers’ Home fund. 


With respect to the disposition of pension monies belonging to 
deceased inmates of United States Soldiers’ Home, Washington, 
D. C., section 4 of the act of March 3, 1883, 22 Stat. 564, provides: 

* * * Tn case of the death of any pensioner, any pension money due him 
and remaining in the hands of the treasurer shall be paid to his lega/ heirs, 


if demand is made within three years; otherwise the same shall escheat to 
the Home. 


In view of these statutory provisions—particularly having in view 
the fact that Clark was, strictly, a beneficiary or member of the 
United States Soldiers’ Home at the time of his commitment to 
Saint Elizabeths Hospital and that his expenses of maintenance 
at the Hospital were required to be paid from the Soldiers’ Home 
fund—the amount of money reported to be standing to his credit at 
the Hospital at the time of his death, namely, $68.76, is for payment 
to the United States Soldiers’ Home, Washington, D. C., for dis- 
position by said Home in accordance with the provisions of the latter 
statute above quoted. 

In the cases of Emma E. Scott, Catherine Steiner, and Battie 
Beasley, who are reported to have been committed by the Commis- 
sioners of the District of Columbia, there appears to be no law relat- 
ing to the disposition of pension funds to the credit of these deceased 
inmates of Saint Elizabeths Hospital, other than section 4839, Re- 
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vised Statutes, as amended by the act of February 2, 1909, 35 Stat. 
592, providing in part as follows: 


* * * During the time that any pensioner shall be an inmate of the 
Government Hospital for the Insane, all money due or becoming due upon his or 
her pension shall be paid by the pension agent to the superintendent or dis- 
bursing agent of the hospital, upon a certificate by such superintendent that 
the pensioner is an inmate of the hospital and is living, and such pension money 
shall be by said superintendent or disbursing agent disbursed and used, under 
regulations to be prescribed by the Secretary of the Interior, for the benefit 
of the pensioner, and, in case of a male pensioner, his wife, minor children, 
and dependent parents, or, if a female pensioner, her minor children, if any, 
in the order named, and to pay his or her board and mailitenance in the hospi- 
tal, the remainder of such pension money, if any, to be placed to the credit 
of the pensioner and to be paid to the pensioner or the guardian of the pen- 
sioner in the event of his or her discharge from the hospital; or, in the event 
of the death of said pensioner while an inmate of said hospital, shall, if a 
female pensioner, be paid to her minor children, and, in the case of a male 
pensioner, be paid to his wife, if living; if no wife survives him, then to his 
minor children; and in case there is no wife nor minor children, then the said 
unexpended balance to his or her credit shall be applied to the general uses of 
said hospital. * * * 


Hence, the funds to the credit of the individuals in the latter cases 
being pension, as distinguished from disability compensation, are 
not for returning to the Veterans’ Administration, 27 Comp. Dec. 
240; neither are such funds for reverting to miscellaneous receipts 
at the end of 5 years under the act of June 30, 1906, 34 Stat. 730, as 
said act is for application to private moneys of inmates as distin- 
guished from pension moneys payable by the Government. 

Specifically, therefore, you are advised that the funds to the credit 
of the individuals in the latter cases are for disposition in accordance 
with the italicized portion of the 1909 act above quoted. 


(A-62062) 
REIMBURSEMENT FOR LOSS OF TYPEWRITER—FOREST SERVICE 


The act of January 31, 1931, 46 Stat. 1052, does not authorize reimbursement 
for loss of a typewriter rented by a State forest service for use in emer- 
gency conservation work, the application of said statute being limited to 
reimbursement for loss, damage, or destruction of equipments, etc., “ ob- 
tained by the Forest Service [United States] for the use of that service.” 


ey eed General McCarl to Major E. C. Morton, United States Army, July 
, I 3 


There was received your letter of May 6, 1935, transmitting a 
voucher in favor of George P. Tillotson, Harrisburg, Pa., in the 
amount of $40, constituting his claim under the act of January 31, 
1931, 46 Stat. 1052, for loss of one L. C. Smith typewriter, no. 896,938, 
rented by the State of Pennsylvania Forest Service under contract 
dated June 28, 1933, for use in emergency conservation work, which 
was totally destroyed by fire February 10, 1934, at Camp No. 83, 
Wilcox, Pa. 
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The evidence of record discloses that the contract was entered 
into with claimant by the deputy secretary to the department of 
forests and waters of the Commonwealth of Pennsylvania in con- 
formity with the intent of Executive orders issued under the Na- 
tional Industrial Recovery Act, and that the typewriter thus rented 
was later completely destroyed by fire which burned the building 
in which it was located. There appears no evidence of negligence 
on the part of any employee of the United States that might have 
contributed to the loss. 

Although it would appear that the work in connection with which 
the typewriter was used was carried on under the supervision of the 
Forest Service, that service was not a party to the contract. Hence, 
the typewriter cannot be regarded as “ equipment obtained by the 
Forest Service for the use of that service”, and, therefore, the pro- 
posed reimbursement is not authorized under the said act of January 
31, 1931, 46 Stat. 1052, which provides in part: 

* * * ‘The Secretary of Agriculture is authorized, under such regulations 
as he may prescribe: 

* * * * * * * 

(c) To reimburse owners for loss, damage, or destruction of horses, vehicles, 
and other equipment obtained by the Forest Service for the use of that service 
from employees or other private owners * * *., : 

In determining whether under the circumstances surrounding the 
acquisition, use, and destruction of the typewriter, the owner may be 
reimbursed therefor under the above-quoted statute, there is for ap- 
plication the general rule of construction that in construing a statute 
giving a remedy against a party who would not otherwise be liable, 
such statute must be strictly construed in favor of the person sought 
to be subjected to its operation. 59 C. J. 1129. Accordingly, the 
provision of the statute may not be extended beyond the direct op- 
eration of the words employed therein. See 59 C. J. 1124. 

You are advised that payment is not authorized on the voucher 
which will be retained in this office. 


i (A-62111) 


MEDICAL TREATMENT—BENEFICIARIES OF THE EMPLOYEES’ COM- 
PENSATION COMMISSION—EMPLOYEES RECEIVING “SECURITY 
PAYMENTS” 


The appropriation made by the joint resolution dated April 8, 1935, 49 Stat. 117, 
would be available for paying the cost of medical treatment through facili- 
ties of the Navy Department to employees receiving “ security payments ” 
under said appropriation, as beneficiaries of the Employees’ Compensation 
Commission, only in the event and to the extent it should be found that 
additional work has been or will be imposed on the medical and hospital 
facilities of the Navy Department by reason of treating this new class of 
employees, and the President should make an allocation of a part of the 
appropriation for expenditure by the Navy Department to take care of the 
additional work thus imposed upon said Department in furnishing such 
services to such injured employees. 
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Comptroller General McCarl to the Secretary of the Navy, July 23, 1935: 
There was received your letter of May 15, 1935, as follows: 


In your decision of May 15, 1934, A-54321, it was held that “there is no 
authority of law for reimbursing” certain Government hospitals, including 
naval hospitals, “for hospital and medical treatment furnished employees of 
the Federal Civil Works Administration under funds allotted” to the United 
States Employees’ Compensation Commission “under the act of February 15, 
1934” (48 Stat. 351). This decision, which was based on prior decisions of 
your office (6 Comp. Gen. 78; id. 372), was sustained on reconsideration of 
August 6, 1984, A-54321. 

Section 2 of the joint resolution “ Making appropriations for relief purposes ” 
(Public Resolution No. 11—74th Congress), approved April 8, 1935, provides: 

“Seo. 2.* * * The provisions of the act of February 15, 1934 (48 Stat. 
351), relating to disability or death compensation and benefits shall apply to 
those persons receiving from the appropriation made herein, for services ren- 
dered as employees of the United States, security payments in accordance with 
schedules established by the President: Provided, That so much of the sum 
herein appropriated as the United States Employees’ Compensation Commis- 
sion, with the approval of the President, estimates and certifies to the Secre- 
tary of the Treasury will be necessary for the payment of such compensation 
and administrative expenses shall be set aside in a special fund to be admin- 
istered by the Commission for such purposes; * * *.” 

The above-quoted provision when read in connection with the general pro- 
visions of the joint resolution of April 8, 1935, appears to set up a system for 
the medical and hospital care of persons receiving “security payments” (or 
wages) as “employees of the United States” in the same manner as provided 
by the act of February 15, 1984, supra, with respect to employees of the Fed- 
eral Civil Works Administration. Under the Federal Civil Works Administra- 
tion a large number of employees engaged on projects at naval stations were 
given first aid and hospital treatment by the Navy, no distinction in this respect 
being made between such employees and regular employees of the Naval Estab- 
lishment at such stations. The Navy Department’s instructions relative to 
medical and hospital care for employees of the Federal Civil Works Admin- 
istration were predicated on the understanding that reimbursement would be 
received from the U. S. Employees’ Compensation Commission for the expenses 
of hospitalization, but, as already known, the bills submitted by the Bureau of 
Medicine and Surgery of the Navy Department were disallowed in accordance 
with your decision of August 6, 1934. 

The employment program set up by the joint resolution of April 8, 1935, is 
far more extensive than was the Civil Works Administration employment pro- 
gram and will again include relief workers at naval stations. This means that 
the same situation regarding injury to such employees will be presented. The 
Navy Department does not feel that it can or shquld absorb the costs of this 
medical and hospital care from funds specifically appropriated for other pur- 
poses or drawn from a fund held in trust for the personnel of the Navy. In 
this connection particular attention is invited to section 11 of joint resolution 
of April 8, 1935, reading as follows: 

“Sec. 11. No part of the funds herein appropriated shall be expended for the 
administrative expenses of any department, bureau, board, commission, or 
independent agency of the Government if such administrative expenses are 
ordinarily financed from annual appropriations, unless additional work is im 
posed thereupon by reason of this joint resolution.” 

While section 11 does not in terms authorize payment to naval hospitals and 
other Government hospitals of the expenses of medical and hospital care fur- 
nished “employees of the United States” receiving “security payments”, as 
mentioned in section 2, supra, it is believed that section 11 clearly contemplates 
that such payments should be made to the Government hospitals concerned for 
all expenses which may be incurred incident to the “ additional work” which 
will be “imposed” upon such Government hospitals, which belief as to the 
legislative intent seems clearly manifested by the above italicized portion of 
section 11. 

Your decision is requested as to whether section 11 of Public Resolution No. 
11, approved April 8, 1935, authorizes payment to naval hospitals, from the 
special fund made available to the United States Employees’ Compensation 
Commission under section 2 of said resolution, of the cost of medical arn 
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hospital care furnished by the Navy Department to employees coming within 
the provisions of said section 2. 


In decision of May 15, 1934, A-54321, cited by you, after quoting 
from the act of February 15, 1934, 48 Stat. 351, cited in section 2 
of the joint resolution of April 8, 1935, it was held: 


It appears that pursuant to the provisions of this law there has been made 
available to the Commission by direction of the Director, Bureau of the Budget, 
the sum of $25,000,000 which has been set up under the title “ Employees’ 
Compensation Fund, Civil Works, 1934 and 1935.” 

Under the law quoted, supra, there appears to be no question that the 
employees of the Federal Civil Works Administration are brought under the 
provisions of the act of 1916 extending to them the benefits provided for under 
such act except as modified by the act of February 15, 1934, supra. In this 
connection it should be noted that there is nothing in the recent law relating 
to the privilege of such employees to hospital and medical treatment in United 
States hospitals, the apparent intent of the law being that they should be 
considered on the same basis as if they were fully covered by the act of 
1916. 

It has been repeatedly held by this office that under the provisions of 
section 9 of the Employees’ Compensation Act of 1916, as amended, Army hospi- 
tals and other hospitals of the United States are not entitled to reimburse- 
ment for the cost of medical and hospital treatment furnished beneficiaries under 
the act. 6 Comp. Gen. 78; id. 372. Since the employees of the Federal Civil 
Works Administration must be considered as beneficiuries under the act of 
1916 they would appear to be entitled to certain treatment in United States 
hospitals and for such treatment said hospitals are not entitled to reimburse- 
ment. This holding must apply both as to hospital and medical treatment 
furnished employees of the Federal Civil Works Administration prior to and 
after the enactment of February 15, 1934. 


In the reconsideration of August 6, 1934, based on your letter of 
June 26, 1934, calling attention to the specific item in the annual 
appropriation for the Employees’ Compensation fund, authorizing 
reimbursement of Army and Navy hospitals, it was held: 


While it may be that under the annual appropriations for the Employees’ 
Compensation Commission provision is made for payments to Army and Navy 
hospitals, such provision covers only the beneficiaries under the employees’ 
compensation laws and not the employees of the Civil Works Administration, 
said employees being extended the privileges and benefits of the employees’ 
compensation laws by virtue of the act of February 15, 1934, Public No. 93, 
which, also, appropriated funds for such employees and for the payment of the 
compensation and benefits conferred upon them under the employees’ com- 
pensation laws. 

It should be noted that while the act of February 15, 1934, extends to the 
employees of the Civil Works Administration certain benefits of the employees’ 
compensation law there is not contained therein any provisions such as those 
contained in the appropriations for the Employees’ Compensation Commission, 
that is to say, specific provision for payments to Army and Navy hospitals. 
Under such circumstances there are for application the decisions of this 
office prior to the time the appropriations for the Employees’ Compensation 
Commission were changed to include payments to Army and Navy hospitals. 
In other words, such Government hospitals are not entitled to reimbursement 
for care of Federal Civil Works Administration employees. 


In decision of September 4, 1934, giving further consideration to 
the matter, in response to letter from the Secretary of War, dated 
August 2, 1934, wherein he called attention to a proviso in the act 
of February 15, 1934, supra, which had not been quoted or specifically 
considered in the declsien of May 15, 1934, it was stated: 


While the proviso referred to in the above letter exempts from the inhibition 
against allotments for expenditure “ under any ether department or establish- 
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ment of the Government” allotments necessary for “ medical, surgical, and 
hospital services”, this office is not advised that there has been any allotment 
by the President of any part of the appropriation for expenditure by the War 
Department in furnishing such services to injured employees of the Civil 
Works Administration or for expenditure by the Employees’ Compensation 
Commission in reimbursing the War Department for the cost of furnishing 
such services. 

The fund made available by the act of February 15, 1984, 48 Stat. 351, for 
expenditure by tke United States Employees’ Compensation Commission on 
account of extending the provisions of the act of September 7, 1916, 39 Stat. 
742, to employees of the Federal Civil Works Administration, with certain 
limitations, is that covered in the 4th proviso of said act of February 15, 1934, 
as follows: 

“That so much of the sum appropriated by this act as the United States 


Employees’ Compensation Commission, with the approval of the Director of 
the Budget, estimates and certifies to the Secretary of the Treasury will be 
necessary for administrative expenses and for the payment of such compensation 
shall be set aside in a special fund to be administered by the Commission for 
such purposes; and after June 30, 1935, such special fund shall be available 
for these purposes annually in such amounts as may be specified therefor in 
the annual appropriation act:” 

When the Congress extended the benefits of the organic act to injured em- 
ployees of the Civil Works Administration it must have known that the medi- 
cal, surgical, and hospital services provided for thereunder were furnished 
primarily through governmental facilities and if not practicable, then through 
private agencies. 

See also 14 Comp. Gen. 706 with regard to Saint Elizabeths 
Hospital. 

The provision in section 2 of the joint resolution of April 8, 1935, 
quoted in your letter, extending the benefits of the Employees’ 
Compensation Act to “persons receiving from the appropriation 
made herein, for services rendered as employees of the United States, 
security payments in accordance with schedules established by the 
President ”, and the authority for setting up a special fund for that 
purpose, is substantially the same as in the act of February 15, 1934, 
and there are for application the same rules stated in the quoted 
decisions. 

The provisions of section 11 of the joint resolution quoted in 
your letter do not enlarge the availability of the appropriated funds 
as otherwise fixed in the joint resolution, but on the contrary, re- 
strict the uses of such appropriated funds for the administrative 
expenses of the regular departments and establishments of the Gov- 
ernment to those necessary by reason of additional work imposed 
on them by the joint resolution. Accordingly, the appropriation 
made by the joint resolution would be available for paying the cost 
of medical and surgical treatment furnished through the facilities 
of the Navy Department to employees paid under such appropria- 
tion only in the event, and to the extent, it should be found that 
additional work has been or will be imposed on the medical and 
hospital facilities of the Navy Department by reason of treating 
this new class of employees, and the President should make an allo- 
cation of a part of the appropriation for expenditure by the Navy 
Department to take care of the additional work thus imposed upon 
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said Department in furnishing such services to such injured 
employees. 
The question presented is answered accordingly. 


(A-63687) 
TUITION LOANS TO INDIAN STUDENTS 


That portion of the appropriation provided by the 1936 Interior Department 
appropriation act of May 9, 1985, 49 Stat. 190, for tuition loans to Indian 
students in “ recognized vocational and trade schools”, in accordance with 
section 11 of the Indian Reorganization Act of June 18, 1934, 48 Stat. 984, 
is available for tuition loans only to Indian students pursuing courses of 
study in schools known exclusively as vocational and trade schools, and 
would not be available for tuition loans to Indian students who are 
training for such vocations as teaching, engineering, forestry, law, and 
medicine in schools or colleges other than recognized vocational and trade 
schools. 


Comptroller General McCarl to the Secretary of the Interior, July 23, 1935: 
There was received your letter of July 11, 1935, as follows: 


Section 11 of the Indian Reorganization Act (48 Stat. 984) provides: 

“There is hereby authorized to be appropriated, out of any funds in the 
United States Treasury not otherwise appropriated, a sum not to exceed $250,- 
000 annually, together with any unexpended balances of previous appropriations 
made pursuant to this section, for loans to Indians for the payment of tuition 
and other expenses in recognized vocational and trade schools: Provided, 
That not more than $50,000 of such sum shall be available for loans to Indian 
students in high schools and colleges. Such loans shall be reimbursable under 
rules established by the Commissioner of Indian Affairs.” 

The Interior Department Appropriation Act for the fiscal year 1936 (Public 
No. 53, 74th Congress, page 15) contains the following item: 

“For loans to Indians for the payment of tuition and other expenses in 
recognized vocational and trade schools, in accordance with the provisions 
of the act of June 18, 1984 (48 Stat., p. 986), $175,000, reimbursable: Provided, 
That not more than $35,000 of such sum shall be available for loans to Indian 
students in high schools and colleges.” 

A question has arisen relative to the types of institutions which Indian 
students may attend if their tuition and other expenses are financed, wholly 
or in part, by loans made from the $140,000 which is not available for loans 
to Indian students in high schools and colleges. 

In explaining the purposes of the educational loan provisions of the Wheeler- 
Howard Indian Rights Bill (S. 2755; H. R. 7902; 73rd Congress), the Commis- 
sioner of Indian Affairs had inserted in the record of the hearings (page 25) 
before the House Committee on Indian Affairs a statement which reads in 
part as follows: “Its sections both authorize and direct that Indians showing 
talent shall be given those opportunities for training which will fit them to 
hold the positions of the Government’s Indian Service and to be leaders among 
their people on all lines involving technical proficiency.” Referring further to 
the proposed educational provisions, the Commissioner stated, “ The training 
contemplated by the title (2) primarily is a training to enable Indians to hold 
positions in their own services, forestry, teaching, nursing, administration, and 
so on.” * * * “Among other things, title 2 contemplated that individual 
Indians who show talent and industry shall be financed by the Government in 
their professional education through scholarships.” 

For the fiscal year 1933, Congress made an appropriation of $10,000, not 
reimbursable, “for the tuition of Indian pupils attending higher educational 
institutions, under such rules and regulations as the Secretary of the Interior 
may prescribe, but formal contracts shall not be required * * *.” The 
same amount was appropriated for the fiscal year 1934 and increased to $15,000 
for tuition and fees. In justifying this item, the Commissioner of Indian 
Affairs had read into the hearings before the Subcommittee of House Commit- 
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tee on Appropriations in charge of Interior Department Appropriation Bill for 
1936, page 933, the following: 

“A few Indian men and women whose education has been made possible 
through this aid are going back each year into the Indian country after 
successful training in colleges and trade schools as teachers, social workers, 
ministers, masons, engineers, craftsmen, and leaders of their own groups.” 

At the present time, many colleges and State universities, and also many 
high schools, offer specialized, often short, courses of instruction, as dis- 
tinguished from those leading to degree or graduation, in such fields as agri- 
culture, forestry, engineering, nursing, and certain trades, such courses being 
definitely vocational rather than academic or cultural. Although standard 
definitions of the terms “ college” and “-high school” appear not to have been 
adopted generally by educational authorities, the most eommonly accepted 
conception of such institutions is probably that which regards them as pro- 
viding the conventional academic education and training preliminary to 
studies preparing for the professions. On the other hand, there are many 
institutions which are called “colleges” or “high schools” which are not of 
the graded or academic type, including “ business colleges” affording train- 
ing in stenography, typewriting, and other “commercial” subjects, and 
“technical” or “ vocational” high schools training for various trades. 

In view of the lack of standardization in the use of these terms, we assume 
it to be the intent of the law to restrict to $35,000 the sum available for 
loans to students pursuing “academic” courses such as ordinarily prepare 
for college entrance or lead to nonprofessional degrees, and, upon that in- 
terpretation, plan to grant, from the $140,000, loans to students pursuing 
trade or vocational courses, including training for such vocations as teaching, 
engineering, forestry, law, and medicine, no matter what the name or classi- 
fication of the institution in which such students are enrolled may be. 

In order to place our Indian young people advantageously in the schools, 
arrangements for their enrollment should be completed early in the summer 
with the institutions concerned and with the superintendents of the reserva- 
tions to which the students belong. For his reason we would appreciate hav- 
ing from you a confirmation of our interpretation that we may grant loans from 
the $140,000 to students pursuing trade or vocational courses regardless of the 
name or classification of the institution in which such studénts are enrolled. 


The interpretation of the general law and appropriation item sug- 
gested in your letter—while possibly in line with the legislation 
proposed in bill S. 3645, as originally introduced, in bill S. 2755, 
and in bill H. R. 7902 on which the hearings were held from which 
you quote—would practically nullify the restrictions and limitations 
written into bill S. 3645 by the Congress (in conference) and en- 
acted as section 11 of the act of June 18, 1934, 48 Stat. 984. 

The Congress clearly intended to draw a definite line of demarka- 
tion between recognized vocational and trade schools and other institu- 
tions of learning and to limit the uses of the appropriation for loans 
to students pursuing courses in high schools and colleges. In view of 
the specific limitation made by the proviso, both in the general law 
and in the appropriation item on loans to Indian students in “ high 
schools and colleges”, the phrase “ recognized vocational and trade 
schools ”, obviously may not be construed to include high schools and 
colleges offering general courses of study even though they may offer, 
also, specialized courses in some vocational and trade subjects. Fur- 
thermore, the use of the qualifying word “ recognized ”, before the 
words “vocational and trade schools” shows beyond reasonable 
doubt that the schools intended to be available for Indian students 
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whose tuition is loaned from this Federal fund are those known 
exclusively as vocational and trade schools. 

Accordingly, I am constrained to hold that loans from the $140,000 
not available for loans for tuition, etc., in high schools and colleges 
may be made only to Indian students for tuition, etc., for pursuing 
courses of study in recognized vocational and trade schools, and that 
said fund is not available, as you suggest, for tuition loans to Indian 
students who are “ training for such vocations as teaching, engineer- 
ing, forestry, law and medicine”, in schools or colleges other than 
recognized vocational or trade schools, 

The questions presented are answered accordingly. 








— 


(A-61664) 
OATH OF OFFICE—HAWAIIAN LEGISLATURE—COMPENSATION 


A person whose election to the Hawaiian legislature was confirmed by that 
body but who died without having taken the oath of office or performing 
any service is not entitled to any compensation by reason of such election. 

A member of the Hawaiian legislature who was elected and qualified during 
a session of that body is entitled to a pro rata share of the compensation 
prescribed by law for such portion of the full term as is served by him. 


Comptroller General McCarl to the Secretary of the Interior, July 24, 1935: 
There has been received your letter of April 26, 1935, as follows: 


The following radiogram from the Governor of Hawaii has been received by 
this Department: 

“Respectfully request ruling on the following: The late representative to 
territorial legislature James A. Hattie was paid one-third of his salary under 
the provisions of the Organic Act which as computed by this office amounted to 
the first twenty days and mileage to and from his home. Mr. Hattie died on 
Sunday, March 17, the day following the twenty-first day of the legislative 
session, without having taken his seat. On February twenty-second, third 
day of session, he was paid salary and mileage on the strength of a resolution 
by the House of Representatives declaring all members duly elected and legally 
entitled to take their seats. Was the late Mr. Hattie entitled to the salary and 
mileage paid him? If Department rules that the late Mr. Hattie was not en- 
titled to money paid him this office will immediataly take steps to retrieve the 
money.” 

The payment in question was made out of funds appropriated pursuant to 
section 26 of the Organic Act of Hawaii (U. S. Code, title 48, sec. 599) which 
provides that 
“the members of the legislature shall receive for their services, in addition 
to mileage at the rate of 20 cents a mile each way, the sum of $1,000 for each 
regular session, payable in three equal installments on and after the first, thir- 
tieth, and fiftieth days of the session * * *,” 

It is to be noted that the Organic Act also makes each house of the local 
legislature “the judge of the elections, returns, and qualifications of its own 
members” (U. S. Code, tit. 48, sec. 612) and requires that “every member of 
the legislature” shall take a prescribed oath of office (U. S. Code, tit. 48, 
sec. 591). 

My attention has been directed to decisions of the Attorney General to the 
effect that representatives-elect to the Congress of the United States do not 
become ‘“ members” of the House until they have taken the oath of office. See 
15 Op. Atty. Gen. 281 and 14 Op. Atty. Gen. 406. 
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In these circumstances I request that you decide whether Mr. Hattie was 
entitled either (a) to salary for the 21 days of the legislative session which 
elapsed before his death, or (b) to the mileage payable to members of the 
legislature. 


A question has also arisen concerning the compensation of the new member 
chosen at a special election to fill the unexpired term. The new member was 
seated on April 4, several days after his election. Is the fraction of the 
session for which he shall receive compensation to be determined by the date 
of his seating and, if not, what method of calculation is properly to be 
employed ? 

Section 19 of the act of April 30, 1900, 31 Stat. 145, requires every 
member of the Legislature of Hawaii to take the oath or affirmation 
therein prescribed. It is well established that where an officer is 
required by law to take an oath of office he is not entitled to any 
compensation prior to taking such oath and if his services are 
terminated before the oath is taken he is entitled to no compensa- 
tion for services so rendered. 8 Comp. Dec. 199; 10 Comp. Gen. 524. 
While the Organic Act makes each house of the Legislature of the 
Territory of Hawaii judge of the election returns and qualifications 
of its own members, it does not give to the houses of the legislature 
the power or authority to waive the statutory requirement made in 
the same act that the members shall take the prescribed oath of 
office. The determination by each house that a member was duly 
elected and qualified to take his seat entitles the member to take 
the oath of office but does not waive that requirement. 

Under the circumstances the payment of compensation and mileage 
to James A. Hattie was in errer and the amount should be recovered. 

With respect to the question stated in the concluding paragraph 
of the letter of April 26, 1935, you are informed that a new member 
elected at a special election to fill a vacancy in the territorial legisla- 
ture is entitled to a pro rata share of the compensation for the regu- 
lar or special legislative session, as the case may be, which accrued 
on and after the date of his qualification. Such member elected to 
fill a vacancy is not entitled to the pro rata share of the compensa- 
tion for the legislative session which accrued prior to the date of his 
qualification. 

Your questions are answered accordingly. 


(A-63409) 


OFFICERS AND EMPLOYEES—TRANSFERS—EMERGENCY 
APPROPRIATIONS 


The appropriation made to the Federal Communications Commission by Public 
Resolution No. 8 of March 15, 1935, for investigating the American Tele- 
phone and Telegraph Company is not an emergency appropriation and ac- 
cordingly the transfer of employees to positions, the compensation of 
which is payable therefrom, is not a transfer within the purview of para- 
graphs 2 and 3 of the Executive order of June 12, 1935, No. 7070, placing 
restriction upon the transfer of employees to positions paid from emer- 
gency appropriations. 
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Comptroller General McCarl to the Chairman, Federal Communications Com- 
mission, July 24, 1935: 


There was received your letter of July 1, 1935, as follows: 


This office has under consideration the transfer of one of its employees from 
the appropriation “ Salaries and expenses, Federal Communications Commis- 
sion, 1936” to the appropriation made available for the special investigation 
of the telephone companies. Before completing these arrangements, an in- 
terpretation of the application of the President’s Executive Order No. 7070, 
dated June 12, 1935, as to applicability with reference to this special ap- 
propriation, will be appreciated, 

The joint resolution referred to is Public Resolution No. 8, 74th Congress, 
S. J. Res. 46, approved March 15, 1935, and the question specifically is whether 
or not this appropriation is an emergency appropriation under the terms of 
the Executive order referred to. 


Public Resolution No. 8 of March 15, 1935, provides: 


That it is necessary, in aid of legislation by the Congress and for the use 
of governmental agencies, including State regulatory commissions, for the 
information of the general public, as an aid in providing more effective rate 
regulation, and for other purposes in the public interest, that accurate and 
comprehensive information be procured and compiled regarding the American 
Telephone and Telegraph Company and other telephone companies. 

+ * * * * * ; * 


Sec. 6. There is hereby appropriated, out of any money in the Treasury not 
otherwise appropriated, the sum of $750,000, to be made immediately available 
to the Federal Communications Commission for the purposes of the investiga- 
tion and report herein authorized and directed, and the Commission shall make 
special reports to Congress on its progress and its findings in this investigation. 


Executive Order No. 7070, issued June 12, 1935, provides: 


By virtue of and pursuant to the authority vested in me as President of 
the United States, I hereby prescribe the following regulations governing ap- 
£ I 
pointments of employees paid from emergency funds: 
+ * * + * * * 


2. No officer or representative of any department or agency shall contact or 
negotiate with an employee of another department or agency with a view to 
effecting the transfer of such employee until pefmission for such contact or 
negotiation has been given by the head of the department or agency in which 
such employee is employed. 

3. If such transfer is approved, the salary of the employee transferred to a 
position the salary of which is paid from emergency funds shall not be in- 
creased at the time of the transfer except upon the approval of the President, 
and thereafter no increase shall be made in the salary of such employee paid 
from emergency funds for a period of at least six months. 


There is nothing in this resolution which would warrant the ap- 
propriation therein made being regarded as an emergency appro- 
priation within the meaning of Executive Order No. 7070 of June 12, 
1935, and, furthermore, the transfer of an employee from one ap- 
propriation roll to another under the administrative control of the 
same department or establishment is not a transfer within the mean- 
ing of paragraphs 2 or 3 of said Executive order. 
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(A-63574) 


COMPENSATION, DOUBLE—RETIRED NAVY NURSE HOLDING 
CIVILIAN POSITION 


A retired nurse of the Navy retired for disability is within the inhibition of 
section 6 of the act of May 10, 1916, as amended by the act of August 29, 
1916, 39 Stat. 582, being neither a retired officer nor a retired enlisted man 
within the express exception to that statute, and accordingly may not be 
employed in a civilian position with a salary rate which, together with the 
annual rate of retired pay, would exceed $2,000 per annum. 


Comptroller General McCarl to the Superintendent, Library Building, Library 
of Congress, July 24, 1935: 


There was received your letter of July 6, 1935, as follows: 


At the present time there is a position of nurse available on the Library 
of Congress Building roll. Among the applicants for this position is a Miss 
Florence M. Vevia, formerly employed as Chief Nurse, Navy Nurse Corps, U. 8. 
Navy, and who was retired on November 1, 1934, for physical disability—the 
origin of which was in line of duty, the result of service conditions. 

Since her retirement, she has made an excellent recovery and seeks reem- 
ployment. May I be informed whether or not Miss Vevia may be considered 
for appointment in our service, and, if appointed, whether adjustment either in 
her retired pay or salary will be necessary in order to bring the combined 
income of $1,440 per annum and her retired pay of $135.00 per month within 
the limit of $3,000 per annum set-up in section 212 of the Economy Act of June 
30, 1932, for certain cases. 

An early reply would be appreciated, 


Section 6 of the act of May 10, 1916, as amended by the act of 
August 29, 1916, 39 Stat. 582, provides as follows: 


That unless otherwise specially authorized by law, no money appropriated 
by this or any other act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum, but this shall not apply to retired officers or enlisted 
men of the Army, Navy, Marine Corps, or Coast Guard, or to officers and 
enlisted men of the Organized Militia and Naval Militia in the several States, 
Territories, and the District of Columbia: Provided, That no such retired 
officer, officer, or enlisted man shall be denied or deprived of any of his pay, 
salary, or compensation as such, or of any other salary or compensation for 
services heretofore rendered, by reason of any decision or construction of said 
section six. 


The Nurse Corps of the Navy was established by the act of May 
13, 1908, 35 Stat. 146, wherein it was provided: 


* * * ‘The superintendent, chief nurses, and nurses shall respectively 
receive the same pay, allowances, emoluments, and privileges as are now 
or may hereafter be provided by or in pursuance of law for the nurse corps 
(female) of the Army. 


The act of June 4, 1920, 41 Stat. 767, provides that: 


Hereafter the members of the Army Nurse Corps shall have relative rank 


as follows: * * * chief nurses, the relative rank of first lieutenant; 
* ” 7 


Section 2 of the act of May 13, 1926, 44 Stat. 582, fixes the rate 
of “annual pay of a retired member of the Army Nurse Corps or 
the Navy Nurse Corps ”, and section 4 provides: 


That retired nurses shall be authorized to bear the title and may, under 
such regulations as may be prescribed by the Secretary of War or the Sec- 
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retary of the Navy, wear the uniform of the grade held at the time of 
retirement, and, in time of war or national emergency, may be employed on 
active duty, in the discretion of the Secretary of War or the Secretary of the 
Navy, and when so employed shall receive the full active pay and allowances 
of their respective grades. 


The act of June 20, 1930, 46 Stat. 790, provides as follows: 


That pursuant to regulations to be prescribed by the Secretary of War or 
the Secretary of the Navy, as the case may be, when a member of the Army 
Nurse Corps or of the Navy Nurse Corps shall be found by a board of medical 
officers to have become disabled in line of duty from performing the duties 
of a nurse, and such findings are approved by the head of the department 
concerned, she shall be retired from active service and placed upon the Nurse 
Corps retired list of the appropriate department in the grade to which she 
belonged at the time of her retirement and with retired pay at the rate of 
75 per centum of the active service pay received by her at the time of her 
transfer to the retired list. 

These statutes show beyond a reasonable doubt that the retired 
pay received by a retired nurse of the Navy constitutes “salary ” 
within the meaning of the dual compensation statute of May 10, 
1916, as amended, swpra. While nurses are authorized to hold the 
relative rank of a commissioned officer, they are not “ retired officers 
or enlisted men” (13 Comp. Gen. 94) within the meaning of the 
exception to said dual compensation statute. Compare Byrnes v. 
United States, 26 Ct. Cls., 302. 

Specifically, you are advised that a retired nurse of the Navy is 


within the inhibition of section 6 of the act of May 10, 1916, as 


amended, and that Miss Vevia may not be employed in a civilian 
position with salary rate of $1,440 per annum, which, together with 
the annual rate of her retired pay, would exceed $2,000 per annum. 


(A-62094) 
TRANSPORTATION—HOUSEHOLD EFFECTS—EXCESS 


Where the personal effects of an officer of the Army, including weight in excess 
of the authorized allowance, are shipped in part from his old station in 
the Hawaiian Department to his home and in part from a point of storage 
to his home, he is entitled to shipment of the part from storage included 
in his authorized allowance, at actual cost of transportation, not to exceed 
the cost of shipping a like weight from the old station to his home, includ. 
ing constructive credit for shipment by Army transport from an overseas 
port. 


Comptroller General McCarl to Major E. C. Morton, United States Army, 
July 25, 1935: 


There is for consideration the question as to the amount properly 
for collection from Master Sergeant Fred W. Kellar, United States 
Army, as cost of transportation incident to shipment of his household 
goods in excess of his authorized allowance incident to orders dated 
March 21, 1933, directing him to proceed from his station at Fort 
Kamehameha, T. H., to his home, Limona, Fla. 
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The primary shipment consisting of 3,835 pounds of household 
goods and 345 pounds of professional books, “ Ex U. S. A. T. Re- 
public ”, and 380 pounds of household goods, “ Ex Utilities ”, moved 
on Government bill of lading no. WQ-573753, dated May 23, 1933, 
from New York, N. Y., to Tampa, Fla. This shipment was within 
the authorized allowance and involved no excess. A second ship- 
ment, consisting of 1,995 pounds of household goods, moved on Gov- 
ernment bill of lading no. WQ-593641, dated June 20, 1933, from 
New Cumberland, Pa., to Limona, Fla. Payment for such service 
was made on voucher 9409, January 1934, accounts of Maj. W. O. 
Rawls, F. D., United States Army, at the rate of $3.02 per cwt., in 
the amount of $60.25. The Transportation Section of this office 
requested collection from the soldier in the sum of $51.64 as excess 
cost of shipment, being 1710/1995 of the cost of this shipment. The 
balance of the authorized weight allowance authorized to be shipped 
at public expense was 285 pounds. 

You urge that the soldier is entitled to credit for 285 pounds at 
$4.10 per cwt. This rate is the constructive cost of $2.50 by trans- 
port Honolulu to New York, plus the actual cost of $1.60 per cwt., 
thence to destination. Army regulations authorize shipment from a 
point other than the old station to his home, at a cost not to exceed 
the cost of shipping a like weight from the old station to his home. 
Giving application to the established rule to allow constructive 
credit for shipment by transport from a foreign port, the construc- 
tive cost of the primary shipment was $4.10 per ewt. The soldier, 
under the regulations cited, is entitled to credit for shipment of 285 
pounds of household goods at actual cost, but at a rate not exceed- 
ing $4.10 per ewt. The rate of $3.02 actually paid on the shipment 
from New Cumberland to Limona does not exceed the constructive 
rate of $4.10 from the old station to his home and, on the basis of 
the payment as made, $51.64 is the pro rata cost properly for col- 
lection from the soldier. 


(A-61704) 


FOREST SERVICE—HIRING OF AUTOMOBILES—MILEAGE—REPAIRS 


The hiring of an automobile from an employee of the Forest Service for the 
use of officers of that service in accordance with regulation A-) of the 
National Forest Manual, issued under the provisions of the act of January 
31, 1931, 46 Stat. 1052, does not authorize the hiring of the property for 
use by the employee-owner. The employee-owner while having a valid 
contract for the use of his automobile by officers of the Forest Service 
other than himself, acquired no rights under the contract when personally 
using the automobile on official travel, the provisions of the act of Jan- 
vary 31, 1931, supra, authorizing reimbursement for loss, damage, or 
destruction not being applicable to damage to the automobile of an em- 
ployee-owner when being used on official business by himself, 
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The allowance of mileage to an employee for the use of his personally owned 
automobile precludes any additional allowance for repairs incident to such 
travel. 


Decision by Comptroller General McCarl, July 26, 1935: 

H. L. Redlingshafer, regional fiscal agent, Department of Agri- 
culture, Juneau, Alaska, requested, on March 5, 1935, review of the 
action of this office in disallowing credit in his January 1934 accounts, 
for an item of $92.25 paid on voucher no, 2357 to William Holbrook, 
administrative assistant, Forest Service, as reimbursement for the 
cost of repairs made to an automobile owned by Mr. Holbrook which 
was damaged while being used by him in connection with his official 
duties. 

The record discloses that on August 6, 1933, while proceeding from 
Point Louisa, Alaska, along Glacier Highway to the Gelsinger Ranch 
to keep an official appointment with an assistant regional forester, 
a green hemlock tree, apparently loosened by heavy rains, fell across 
the highway some 25 to 30 feet in front of the automobile in which 
Mr. Holbrook and Norman C. Banfield were riding, so close that it 
was not possible to stop the machine, which was moving at approxi- 
mately 30 miles an hour, in time to avoid a collision with the fallen 
tree, resulting in damage to the car in the amount of $92.25. 

It is contended that at the time of the accident the car was being 
used by Mr. Holbrook under a contract dated February 8, 1933, 
entered into in accordance with regulation A-5 of the National Forest 
Manual, the contract and the regulation both purporting to provide 
for the allowance of claims for damages to privately owned property 
while in the possession of the Forest Service for official use under 
the provisions of the act of January 31, 1931, 46 Stat. 1052. Said 
act provides as follows: 

The Secretary of Agriculture is authorized, under such regulations as he 
may prescribe: 

(a) To hire or rent property from employees of the Forest Service for the 
use of officers of that service other than use by the employee from whom hired 
or rented, whenever the public interest will be promoted thereby: Provided: 
That the aggregate amount to be paid permanent employees under authoriza- 
tion of this subsection, exclusive of obligations occasioned by fire emergencies, 
shall not exceed $3,000 in any one year. 

(b) To provide forage, care, and housing for animals, and storage for 
vehicles and other equipment obtained by the Forest Service for the use of 
that service from employees. 

(c) To reimburse owners for loss, damage, or destruction of horses, vehicles, 
and other equipment obtained by the Forest Service for the use of that service 
from employees or other private owners: Provided, That payments or reimburse- 
ments herein authorized may be made from the applicable appropriations for 
the Service: And provided further, That except for fire-fighting emergencies 
no reimbursement herein authorized shall be made in an amount in excess of 
$50 in any case unless supported by a written contract of hire or lease. 

It is to be noted that paragraph (a) of the act, swpra, authorizes 
the hiring or renting of property from employees of the Forest Serv- 
ice for the use of officers of that service, but does not authorize the hir- 
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ing or renting of the property for use by the employee from whom 
hired or rented. It appears clear, therefore, that in the instant case 
Mr. Holbrook, the employee-owner of the automobile in question, 
while having a valid contract for the use of his automobile by officers 
of the Forest Service other than himself, acquired no rights under 
the contract when using the automobile himself even though he was 
using it to perform official travel, and the provisions of the act of 
January 31, 1931, swpra, authorizing reimbursement to owners for 
loss, damage or destruction of horses, vehicles, and other equipment 
obtained by the Forest Service for the use of that service from em- 
ployees or other private owners, is, in view of the provisions of para- 
graph (a) of said act not applicable to damages to the automobile 
of employee-owner resulting from an accident while the automobile 
was being used by himself on official business. 

Under the general travel authorization of July 1, 1933, the em- 
ployee was given authority to use his personally owned automobile 
in the performance of official travel in Alaska, mileage to be allowed 
at the rate of five cents per mile. It has been held, however, that the 
allowance of mileage to an employee for the use of his personally 
owned automobile on official travel precludes any additional allow- 
ance for repairs thereto incident to such travel. 7 Comp. Gen. 284, 

Accordingly, the disallowance of credit in the Regional Fiscal 
Agent’s account was correct and must be and is sustained. 


(A-62873) 


SUBSISTENCE—PER DIEM IN LIEU OF—PARTIAL SUBSISTENCE 
FURNISHED 


Where an employee's orders provide for per diem-in lieu of subsistence and he 
is furnished Government lodging free of charge, paragraph 47 (a) of the 
Standardized Government Travel Regulations requires that one-fifth of the 
per diem be deducted for each day lodging is so furnished. 


Comptroller General McCarl to Karl E. Schoenherr, July 26, 1935: 

There has been received your letter of April 10, 1935, requesting 
review of settlement dated April 4, 1935, disallowing your claim (no. 
0488612), in the sum of $5.70, representing one-fifth per diem de- 
ducted from voucher no. 65443, paid June 16, 1933, in the accounts 
of J. A. Rebentisch, lieutenant commander (S. C.), United States 
Navy, in connection with temporary duty under orders dated April 
14, 1933. 

The orders referred to directed you to proceed on April 30, 1933, 
from Washington, D. C., to Norfolk, Va., on temporary duty in 
connection with the special trials of the U. 8S. S. Hamilton and 
authorized a per diem of $5 in lieu of actual expenses for subsistence 
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except while on board the U. S. S. Hamilton when a per diem of 
$1.50 was authorized in lieu of actual subsistence expenses, in accord- 
ance with the Standardized Government Travel Regulations, effec- 
tive July 1, 1931, then in force, paragraph 47 (a) of which provides: 


* * * if on a per diem in lieu of subsistence basis, one-fifth of the 
authorized per diem rate must be deducted for each meal and/or lodging fur- 
nished without charge. 


It appears that you left Washington, D. C., on April 30, 1933, on 
the Norfolk boat (scheduled to sail at 6:30 p. m.) and that you 
arrived in Norfolk at 7 a. m., May 1, 1933; that you reported on 
board the U. S. S. Hamilton, at 7 a. m., May 1, 1933, and left that 
vessel at 1 p. m., May 20, 1933. You were paid on voucher no. 
65443, supra, on the basis of one-fourth day on April 30, 1933, at $5, 
or $1.25 and for 7 hours on May 1, 1933, at $5, or $1.46. At $1.50 
per diem you were paid for 17 hours on May 1, 1933, or $1.06 and 
for the period May 2 to 20, 1933, you were paid at $1.50 per diem 
for 1834 days, or $28.13, total $31.90, less one-fifth per diem rate for 
lodging furnished for 19 days on board the U. S. S. Hamilton, or 
$5.70, net paid on the voucher $26.20. 

On your claim voucher, there appears a statement as follows: 


From the officer in charge of the mess on the U. S. S. Hamilton it was ascer- 
tained that the mess bill included not only the expenses for food but also the 
major expenses for lodging. These include bedding, linen, towels, and room 
service. Lodging was thus not furnished free and the bill as paid was right- 
tully due without deduction. 


By letter dated February 11, 1935, the commanding officer of the 
U. S. S. Hamilton reported as follows: 


1. According to wardroom mess statement for May 1933 Mr. Schoenherr was 
charged $29.00 for 194% days subsistence. This charge was made at the rate of 
$1.50 per day to cover cost of food and incidentals in mess upkeep such as 
laundry of mess linen. 


Inasmuch as the records thus show that the lodging was furnished 
free of charge the deduction of $5.70 was in accordance with the 
regulations and may not be refunded. The settlement of April 4, 
1935, which correctly disallowed your claim, must be, and is, sus- 
tained. 

In your letter of April 10, 1935, you refer to the allowed claims 
of Charles E. Janes and Charles Trilling, Jr., stating that they are 
in all respects the same as your claim, and suggesting that your 
claim should likewise be allowed. An examination of the files in 
these two claims indicates that they were allowed through error and 
the settlements are reversed accordingly. The erroneous allowance 
in those two cases, of course, forms no basis for an allowance of your 
claim, 

87459°—36——17 
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(A-63596) 
SUBSISTENCE ALLOWANCE—AVIATION CADETS—NAVAL RESERVE 


The subsistence allowance provided in the uct of April 15, 1935, 49 Stat. 157, for 
aviation cadets of the Naval Reserve and Marine Corps Reserve is in lieu 
of rations and does not accrue when a cadet is traveling and entitled to 
travel subsistence allowance or to actual expenses of subsistence or per diem 
in lieu of subsistence. 


Comptroller General McCarl to the Secretary of the Navy, July 26, 1935: 

By your direction, first indorsement dated July 5, 1935, there has 
beer. received basic letter of the Paymaster General of the Navy re- 
questing decision whether aviation cadets in the Naval Reserve and 
Marine Corps Reserve are entitled to the money allowance of $1 per 
day for subsistence at all times, including periods while they are 
in the performance of travel under orders and are furnished an 
allowance for subsistence and during periods while they are per- 
forming travel by air under competent orders and are entitled to 
travel expenses or per diem allowances. 

Section 2 of the act approved April 15, 1935, 49 Stat. 157, creating 
the grade of aviation cadets in the Naval Reserve and Marine Corps 
Reserve, provides: 


The pay of aviat’on cadets while on active duty undergoing training shall 
be at the rate of $75 per month, which pay shall include extra pay for flying 
risk, as provided by law. The pay of aviation cadets while on active duty 
not undergoing training, shall be at the rate of $125 per month, which pay 
shall include extra pay for flying risk, as provided by law. The determination 
of the Secretary of the Navy, as to the period during which aviution cadets 
are undergoing training shall be conclusive for all purpeses. Aviation cadets 
shall be paid, in addition, a money allowance for subsistence of $1 per day. 
While traveling under orders to or from active duty, or while in the per- 
formance of such duty, they shall, under such regulations as the Secretary of 
the Navy may prescribe, receive transportation, and other necessary expenses 
incident to such travel, or cash in lieu thereof: Provided, That when traveling 
by air under competent orders, they shall receive the same allowances for 
traveling expenses as are now or may hereafter be authorized by law for 
officers of the Navy. 


Naval Reserve Circular Letter No. 9-35, May 18, 1935, provides: 
7 
Subject: Naval Reserve Aviation Cadets—Travel under orders. 
Reference: (a) Public No. 37, 74th Congress. 
(b) Naval Reserve Circular Letter No, 7-35 dated April 26, 1935. 

1. Reference (a) authorizes the Secretary of the Navy to prescribe regula- 
tions concerning the travel, under orders, of Naval Reserve aviation cadets. 

2. Accordingly, Naval Reserve aviation cadets, while traveling under orders 
en route to Pensacola, Fla., for active duty undergoing training, or when 
traveling under orders in the performance of active duty undergoing train- 
ing, or in the performance of active duty, or when traveling under orders en 
route to their homes or places of appointment upon release from such duty, 
will be issued transportation requests for railroad and Pullman accommoda- 
tions (lower standard berth), and cash for subsistence at the rate of 75 cents 
per meal and transfers of person and baggage. 

8. Travel by privately owned conveyance is authorized subject to reim- 
bursement at the rate of three cents per mile by the shortest usually traveied 
route, in lieu of transportation in kind. 

4. When traveling by air under competent orders, Naval Reserve aviation 
cadets shall receive the same allowances for traveling expenses as are now, 
or may hereafter be avthorized by law for officers of the Navy. 
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Your question is whether while performing travel in the circum- 
stances described in paragraphs 2 and 3 of said circular letter and 
furnished cash for subsistence at the rate of 75 cents per meal or 
while traveling by air under competent orders as described in para- 
graph 4 of the circular letter and entitled to traveling expenses as 
authorized by law for officers of the Navy so traveling—that is, 
actual and necessary expenses not to exceed $8 per day or per diem 
in lieu of subsistence not exceeding $6—aviation cadets are also en- 
titled to the “ money allowance for subsistence of $1 per day.” 

Section 2 of the act provides a rate of pay for aviation cadets 
while undergoing training duty and another rate of pay for active 
duty while not undergoing training, and in addition an allowance 
for subsistence. Further provision in the act authorizing transpor- 
tation in kind and “ other necessary expenses ” while traveling under 
orders to or from active duty or while traveling in the performance 
of active duty, indicates the legislative intent is to limit the money 
allowance of $1 per day for subsistence to a period of duty while 
not in a travel status, that is, that the allowance for subsistence is 
in lieu of rations. In view of the provisions in the act authorizing 
necessary expenses, including subsistence incident to travel, I am of 
opinion that right to the money allowance of $1 a day for subsistence 
accrues only while the cadet is not traveling under orders; that while 
traveling under orders aviation cadets of the Naval Reserve and 
Marine Corps Reserve are entitled to a cash allowance of 75 cents 
per meal as provided in the circular letter except while traveling 


> 
by air, and while traveling by air, to traveling expenses, including 
subsistence, as authorized by law for officers of the Navy. Accord- 
ingly, you are advised that aviation cadets of the Naval Reserve and 
Marine Corps Reserve are not entitled to the money allowance of 
$1 per day while traveling under orders and entitled to the cash 
allowance of 75 cents per meal or while entitled to actual expenses 
or per diem in lieu of subsistence in performance of travel by air 
as provided by law for officers of the Navy. 


(A-62959) 


SECURITIES AND EXCHANGE COMMISSION—INJUNCTIONS—COURT 
COSTS 


In court actions for injunctions brought by the Securities and Exchange Com- 
mission in cases where the Department of Justice had no control over the 
institution of the proceedings or the amount of the expenses involved the 
appropriation for all “* * * authorized expenditures of the Securities 
and Exchange Commission in performing the duties imposed by law or in 
pursuance of law * * *,” act of February 2, 1985, 49 Stat. 14, is available 
for paying the fees of referees or special masters to whom the matter 
was referred by the court, if and when such fees have been approved, 
allowed, and ordered paid by the court. 
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Comptroller General McCarl to the Chairman, Securities and Exchange Com- 
mission, July 27, 1935: 


There was received your letter of June 17, 1935, as follows: 


Pursuant to the provisions of section 20 (b) of the Securities Act of 1933, 
as amended, the Securities and Exchange Commission instituted injunction pro- 
ceedings in the District Court of the United States for the Southern District 
of New York to enjoin practices constituting a violation of the provisions of 
title 1 of said act. 

Because of the numerous parties involved in the action and the possible 
irreparable injury which might be occasioned to the parties by delay in final 
determination of the cause, the court has referred the case to a referee to hear 
and report his findings to the court for ultimate determination. The referee is, 
of course, an officer of the court and I am advised by counsel that it is within 
the discretion of the court to refer such a case as this to such an officer for 
hearing. Under these circumstances it would appear that the commissions 
of the referee are a proper cost of such proceedings authorized to be instituted 
by the Commission pursuant to section 20 (b) of the Securities Act of 1933, as 
amended. 

“The Independent Offices Appropriation Act, 1936,” Public, No. 2, 74th Con- 
gress, makes appropriation “for all * * * authorized expenditures of the 
Securities and Exchange Commission in performing the duties imposed by 
law * * *,.” These expenditures extend to certain specified items and also 
“other necessary expenses” of the Commission. 

It is the duty of the Commission to institute injunction proceedings where it 
appears that any persons are “engaged or about to engage in any acts or 
practices which constitute or will constitute a violation of the provisions of” 
title 1 of the Securities Act of 1933, as amended. The institution of such proceed- 
ings is left by said act to the discretion of the Commission and the Com- 
mission is authorized to institute suit and prosecute it through its own counsel. 
That this is the proper interpretation of the provision is clearly evidenced by 
the contrast in the wording of the authority granted the Commission to institute 
injunction proceedings “in its discretion” and the authority to transmit 
evidence of criminal violations to the Attorney General for such proceedings as 
the Attorney General may “in his discretion” determine advisable. This con- 
clusion is further supported by the legislative history of the provision. Initially 
the section provided that both in the case of injunction proceedings and criminal 
prosecutions the evidence should be transmitted to the Attorney General for 
proceedings in his discretion. The authority with respect to the institution of 
injunction proceedings was amended and the record of the hearings with respect 
to this amendment clearly indicates that the purpose of the amendment was to 
authorize the Commission to institute injunction proceedings in its discre- 
tion and through its own counsel. This interpretation has been given authori- 
tative judicial sanction by the decision of the, United States Circuit Court of 
Appeals for the second circuit in the case of “ Securities and Exchange Com- 
mission, Appellant, vy. Robert Collier &€ Company, Inc., Appellees.” 

I am consequently advised by my counsel that the instant action was com- 
menced by the Securities and Exchange Commission pursuant to the duty im- 
posed upon it by section 20 (b) of the Securities Act of 1933, as amended. 
The question then is whether, in event the court should direct in accordance 
with common practice, that a part or all of the fees of the referee or special 
master be paid by the United States, such payment could be made from the 
above-referred to appropriation for the expenses of this Commission or the 
payment would be chargeable to the appropriation contained in the act of 
April 7, 1934, 48 Stat., 542, 543, for “ Miscellaneous expenses” of the United 
States courts and if the latter, the terms and conditions under which the 
payment could be made. For obvious administrative reasons this Commis- 
sion would prefer to make the payment from its own appropriations if it may 
be legally done. 


Section 20 (b) of the Securities Act of 1933, 48 Stat. 86, referred 
to in your letter, provides: 


Whenever it shall appear to the Commission that any person is engaged or 
about to engage in any acts or practices which constitute or will constitute a 
violation of the provisions of this title, or of any rule or regulation prescribed 
under authority thereof, it may in its discretion, bring an action in any district 
court of the United States, United States court of any Territory, or the 
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Supreme Court of the District of Columbia to enjoin such acts or practices, 
and upon a proper showing a permanent or temporary injunction or restraining 
order shall be granted without bond. The Commission may transmit such evi- 
dence as may be available concerning such acts or practices to the Attorney 
yeneral who may, in his discretion, institute the necessary criminal proceedings 
under this title. Any such criminal proceeding may be brought either in the 
district wherein the transmittal of the prospectus or security complained of 
begins, or in the district wherein such prospectus or security is received. 


While the term “commission” as used in said section originally 
referred to the Federal Trade Commission, section 210 of the Securi- 
ties Exchange Act of 1934, 48 Stat. 908, provides: 


Upon the expiration of sixty days after the date upon which a majority of 
the members of the Securities and Exchange Commission appointed under 
section 4 of title I of this act have qualified and taken office, all powers, duties, 
and functions of the Federal Trade Commission under the Securities Act of 
1933 shall be transferred to such Commission, together with all property, 
books, records, and unexpended balances of appropriations used by or avail- 
able to the Federal Trade Commission fur carrying out its functions under the 
Securities Act of 1933. All proceedings, hearings, or investigations commenced 
or pending before the Federal Trade Commission arising under the Securities 
Act of 1933 shall be continued by the Securities and Exchange Commission. 
All orders, rules, and regulations which have been issued by the Federal Trade 
Commission under the Securities Act of 1933 and which are in effect shall 
continue in effect until modified, superseded, revoked, or repealed. All rights 
and interests accruing or to accrue under the Securities Act of 1933, or any pro- 
vision of any regulation relating to, or out of action taken by, the Federal Trade 
Commission under such act, shall be followed in all respects and may be 
exercised and enforced. 


Under authority of the statutes quoted it has been held that the 
Securities and Exchange Commission created under section 4 (a) 
of title I of the Securities Exchange Act of 1934, 48 Stat. 885, may 
appear in court by its own solicitor and bring an action for an injunc- 
tion or restraining order under certain circumstances. Securities 
and Exchange Commission v. Robert Collier & Company, Inc., 76 
Fed. (2d) 939. Fees of referees or special masters and the cost of 
other special proceedings legally allowed by a court are expenses 
incident to the action. See 8 Comp. Gen. 554. 

The appropriation for miscellaneous expenses, United States 
Courts, 48 Stat. 542, would be available for paying such expenses as 
are involved here in all court actions under control of the Department 
of Justice, subject to approval by the Attorney General of the United 
States. 

The “ Independent Offices Appropriation Act, 1936”, February 2, 
1935, 49 Stat. 14, made an appropriation for use of the Securities and 
Exchange Commission as follows: 

For five commissioners, and for all other authorized expenditures of the 
Securities and Exchange Commission in performing the duties imposed by law 
or in pursuance of law and for other personal service, including employment 
of experts when necessary; contract stenographic reporting services; supplies 
and equipment; purchase and exchange of law books, books of reference, di- 
rectories, periodicals, newspaper and press clippings, travel expenses, includ- 
ing the expense of attendance, when specifically authorized by the Commission, 
at meetings concerned with the work of the Securities and Exchange Commis- 
sion; garage rental; foreign postage; mileage and witness fees; rent of quarters 
outside the District of Columbia; rental of equipment; and other necessary 


expenses; $2,234,494; Provided, That section 8709 of the Revised Statutes 
(U. 8S. C., title 41 sec. 5) shall not be construed to apply to any purchase 
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or service rendered for the Securities and Exchange Commission when the 
aggregate cost involved does not exceed the sum of $50. 

For all printing and binding for the Securities and Hxchange Commission, 
$30,000. 

Total, Securities and Exchange Commission, $2,264,494. 


In cases where the Department of Justice had no control over the 
institution of the proceedings or the amount of the expenses in- 
volved, there being no other appropriation more specifically avail- 
able for paying fees of referees or special masters, your appropria- 
tion, supra, would appear available therefor, if and when such fees 
have been approved, allowed, and ordered paid by the court. 

You are advised accordingly. 


(A-63149) 
TRAVEL ALLOWANCE—NAVY 


Under authority vested in the Secretary of the Navy by the act of March 38, 
1909, 35 Stat. 774, to determine distances and what constitutes the shortest 
usually traveled route in relation to travel allowance authorized for en- 
listed men of the Navy and Marine Corps by the act of September 22, 1922, 
42 Stat. 1021, the Secretary of the Navy may make regulations for the 
computation of travel allowance in the United States by prescribing official 
ports of entry for discharges accomplished in prescribed zones or areas 
and fixing the route via that port of entry so prescribed which produces 
the least amount of land travel. 


Comptroller General McCarl to the Secretary of the Navy, July 27, 1935: 
There has been received your letter of June 21, 1935, as follows: 


The computation of travel allowance of enlisted men on discharge and ex- 
tension of enlistment and the procedure for the determination of distances 
and what constitutes the shortest usually traveled route under the instructions 
contained in the letter of the Secretary of the Navy of December 8, 1923, 
quoted under section 12, article 3-44, U. S. Navy Travel Instructions, is very 
complicated The use of available Government transportation in the computa- 
tion of travel allowance, so far as the practical application is concerned, is 
difficult in view of the impracticability of properly determining what Govern- 
ment transportation is available at the time of discharge or extension of en- 
listment. In many cases travel allowance is actually paid to an enlisted man 
on the basis of a route selected in the belief that certain Government trans- 
portation is available, but changes in the itinerary of such vessels subsequently 
made have resulted in suspension and disallowance in the accounts of the dis- 
bursing officer. Furthermore, it has been observed that in numerous instances 
disbursing officers appear reluctant to credit travel allowance to enlisted men 
on discharge and extension of enlistment mainly because previous payments 
of a like nature resulted in disallowances by the General Accounting Office. 

For reasons stated above the Navy Department believes that the entire 
system of “ determining the shortest usually traveled route” should be modified 
to such an extent as to eliminate entirely any question of the availability of 
Government transportation. Accordingly, in order to effectuate this purpose, 
the Navy Department contemplates modification of the present instructions, 
as outlined in article 3-44, U. S. Navy Travel Instructions, by fixing ports of 
entry on the east and west coasts of the United States. The proposed instruc- 
tions read as follows: 

Subject: Computation of travel allowance of enlisted men on discharge and 
extension of enlistment. 
“Reference: (a) Act of September 22, 1922 (42 Stat. 1021; 34 U. 8S. C.,, 
section 895). 
(b) Act of March 3, 1909 (35 Stat 774: 34 U. S. C., section 894). 

“1. Reference (b) prescribes that * hereafter the settlement of all traveling 
expense claims, where the payment of such is authorized by existing law, and 
the determination of distances and of what constitutes the shortest usually 
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traveled route in the meaning of laws relating to travel allowances shall ac- 
cord to such rules as the Secretary of the Navy may prescribe.’ 

“2. Under this authority, it is directed that, effective * * * 1935, the 
following procedure for the determination of distances and of what constitutes 
the shortest usually traveled route within the meaning of reference (a) shall 
govern in computing travel allowance on discharge in the cases of enlisted 
men of the Navy and Marine Corps. 

“3. Where land travel only is involved, the distance from the place of dis- 
charge to place of acceptance for enlistment, as fixed in the Official Mileage 
Tables, United States Army, and amendments thereto, in use at the time of 
payment, will be used as the basis for computing travel allowance. If not 
obtainable in this manner distance between the pvints of travel will be com- 
puted by combining the distance published in the Official Railway Guide from 
such intermediate point to destination, through distance not to exceed dis- 
tance published in Official Mileage Table to a point beyond. 

“4, Where sea travel or land and sea travel combined is involved, the 
amount of travel allowance payable will be determined by using the land 
distance between the place of discharge and ports of entry and/or departure 
and from such port to place of acceptance for enlistment, as follows: 

“(a) For discharges accomplished on the Asiatic station, including Hawaii, 
Guam, and Samoa, the ports of Seattle, Washington, San Francisco, California, 
and Wilmington, California, are hereby established as official ports of entry in 
the United States, the port of entry used being that which produces the least 
amount of land travel. 

“(b) For discharges accomplished in Europe, the port of New York, N. Y., 
is hereby established as the official port of entry in the United States. 

“(c) For discharges accomplished in South or Central America and the Canal 
Zone, the ports of Wilmington, California; San Francisco, California; Seattle, 
Washington ; New York, N. Y.; and New Orleans, Louisiana, are hereby estab- 
lished the official ports of entry in the United States, the port of entry used 
being that which produces the least amount of land travel. 

“(d) For discharges accomplished in the West Indies, except Cuba, the ports 
of New York, N. Y., and New Orleans, Louisiana, are hereby established as the 
official ports of entry in the United States, the port of entry used being that 
which produces the least amount of land travel. 

“(e) For discharges accomplished in Cuba, the ports of New York, New 
York; New Orleans, Louisiana; Key West, Florida; and Port Tampa, Florida, 
are hereby established as the official ports of entry in the United States, the 
port of entry used being that which produces the least amount of land travel. 
Havana, Cuba, will be considered as the port of entry or departure. 

“(f) Where discharges are accomplished in a foreign country, in addition 
to the travel allowance which may be payable under (a), (b), (¢c), (d), and 
(e), the enlisted man is entitled to travel allowance for the land travel in- 
volved from place of discharge in the foreign country to the nearest port of 
departure of commercial transportation for the established port of entry in the 
United States. However, where the place of discharge in a foreign country is 
not inland, and the usual mode of travel from such place of discharge to port 
of departure from the foreign country, as indicated in the Official Mileage 
Tables, is by water, no travel allowance will be credited for this portion of 
the travel involved. 

“(g) Where discharges are accomplished outside the continental limits of 
the United States, and the place of acceptance for enlistment is also outside 
the continental limits of the United States, if land travel in the United States 
is practicable between place of discharge and place of acceptance for enlist- 
ment, travel allowance will be computed on the basis of the appropriate ports 
of entry and departure in the United States. 

“(h) In the cases of enlisted men who were accepted for enlistment in a 
foreign country and whose discharges are accomplished in the United States, 
the ports of entry in the United States established in (a), (b), (c), (d), 
(e), and (f) will be considered the ports of departure for the foreign country, 
travel allowance being computed from the place of discharge to the appropriate 
port of departure from the United States and from the foreign port nearest 
the place of acceptance for enlistment (to which commercial sailings are 
available from the port of departure in the United States) to the place of 
acceptance for enlistment. Where the place of acceptance for enlistment in a 
foreign country is not inland, and the usual mode of travel from the port of 
entry in the foreign country to such place of acceptance for enlistment, as indi- 
cated in the Official Mileage Tables, is by water, no travel allowance will be 
credited for this portion of the travel involved. 
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“(i) In all cases travel within the continental limits of the United States, 
between the United States and Alaska, in the Philippine Archipelago and in 
the Hawaiian Archipelago, will be considered land travel.” 

The procedure above outlined covering the computation of travel allowance 
of enlisted men on discharge, will apply equally to the computation of travel 
allowances on extension of enlistment. 

It is proposed to make the foregoing instructions effective on such date 
sufficiently in advance to permit their receipt prior thereto by all naval 
activities. 

The proposed instructions meet with my approval. However, before putting 
these instructions into effect, I would be pleased to receive any comments thereon 
which you may desire to make. 


The act of September 22, 1922, 42 Stat. 1021, amended section 126 
of the National Defense Act of June 3, 1916, 39 Stat. 217 (as 
amended) to read (in part) as follows: 


Hereafter an enlisted man discharged from the Army, Navy, or Marine 
Corps, except by way of punishment for an offense, shall receive 5 cents per 
mile for the distance from the place of his discharge to the place of his accept- 
ance for enlistment enrollment, or muster into the service: Provided, That 
for sea travel involved in travel between place of discharge and place of accept- 
ance for enrollment, enlistment, or muster into the service only transportation 
in kind and subsistence en route shall be allowed. * * * 


Under existing Navy regulations, where the discharge or extension 
of enlistment takes place in a foreign port, the “shortest usually 
traveled route” for computing travel allowance is that route over 
which the total cost to the Government, considering available trans- 
portation on Government vessels (transport or service) is the least. 
A-4911, October 21, 1924. The proposed change prescribed certain 


ports of entry for discharges accomplished in prescribed zones or 
areas and assumes that transportation is available to any of the 
ports so prescribed for discharges accomplished in a particular zone 
or area. In effect the proposed rule bases the computation not on 
the least cost to the Government for actual travel but on the short- 
est distance between the places of enlistment and the nearest port of 
entry so prescribed. Although this method of computation is arbi- 
trary as compared with a computation based on facts as to actual 
available Government transportation at the time, it is probable that 
where a sufficient number of ports are designated to cover the prin- 
cipal usually traveled routes between the points involved, the result 
will not vary in any considerable amount from computations based 
on the existing rule and will simplify the computation. 

However, the law has excluded the payment of travel allowance 
for “sea travel involved in travel between place of discharge and 
place of acceptance for enrollment, enlistment, or muster into the 
service ” and the fixing of routes to include land travel, or a greater 
amount of land travel, when the usually traveled route is entirely 
by water or for a greater distance by water, is not authorized under 
the authority to establish rules for the determination of the shortest 
usually traveled route. Paragraph 4 (f) proposes to authorize 
the inclusion of land travel in foreign countries “ to the nearest port 
of departure of commercial transportation for the established port 
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of entry in the United States ”, thus eliminating transshipment at 
intermediate ports, which isthe usual method of travel from and to 
many countries, instead of travel by land to a port from which com- 
mercial vessels sail directly for the nearest port of entry in the 
United States. While this situation is in part provided for “ where 
the place of discharge in a foreign country is not inland, and the 
usual mode of travel from such place of discharge to port of de- 
parture from the foreign country is indicated in the official mileage 
tables as by water ”, the paragraph leaves the matter in doubt where 
discharge is inland or where the official mileage tables are silent. 
If promulgated, this paragraph necessarily will be interpreted in the 
settlement of accounts and claims as purporting to authorize only 
what the travel allowance law of 1922 authorizes; that is, actual arid 
not hypothetical necessary land.travel to reach the port of depar- 
ture. The same objection applies to paragraph 4 (h) in part. 

So, also, paragraph 4 (g) proposes to authorize land travel in 
the United States where “practicable” when the discharge and 
place of acceptance for enlistment are both outside the continental 
limits of the United States. To illustrate an apparent application 
of this paragraph would be a discharge at Guantanamo Bay, Cuba, 
where an enlistment was on the Asiatic station and the paragraph 
would seem to be designed to authorize travel allowance to Havana, 


water travel to New Orleans, and land travel to Wilmington, Calif. 
The act of September 22, 1922, specifically negatives payment of 
travel allowance for “sea travel involved” between place of dis- 
charge and place of acceptance for enlistment, and where no land 
travel is necessary, if the usual mode of travel is by sea between the 


points involved, even though it may be “ practicable ”, there is no 


authority to pay travel allowance for such “ practicable ” travel in 
the United States, The same would apply to a discharge in Europe 
where acceptance for enlistment was on the Asiatic station or vice 
versa under paragraphs 4 (a) and (b), and also to discharges in 
the West Indies where acceptance for enlistment was on the Asiatic 
station under paragraph 4 (d). 

In the settlement of accounts and claims where the discharge or 
extension of enlistment was in a foreign country and the place of 
acceptance for enlistment was also in a foreign country, this office, 
under the law, may allow only the travel allowance which is payable 
over the route open, available, and usually traveled between the place 
of discharge or extension of enlistment and the place of acceptance 
for enlistment and may not allow for land travel in the United 
States merely because such travel is “ practicable.” 

Paragraph 4 (i) applies to the Navy the provisions of the Army 
act of June 12, 1906, 34 Stat. 247, that: 


* * * for the purpose of determining allowances for all travel under 
orders, or for the officers and enlisted men on discharge, travel in the Philippine 
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Archipelago, the Hawaiian Archipelago, the home waters of the United States, 
and between the United States and Alaska shall not be regarded as sea travel 
and shall not be paid for at the rates established by law for land travel within 
the boundaries of the United States. 


While the statute of its own force does not apply to the Navy, 
the provision does apply to enlisted men of the Army and Marine 
Corps, and as the act of September 22, 1922, contemplates the same 
travel allowance for men of each of the services named therein, it 
may be properly considered that the rule of computation set up in 
the act of 1906 applies to all travel allowance authorized by section 
126 of the National Defense Act, as amended September 22, 1922. 

Should the regulations be promulgated, and with the exceptions 
noted above, this office will apply the regulations in the settlement 
of accounts and claims with the understanding, however, that the 
legal effects of the regulations must be for determination by this 
office in specific cases that may arise bringing them into question, 
and that the regulations must thereafter be subject to such interpre- 
tation as may then be made. 


(A-62929 ) 


RENTAL ALLOWANCE—SUBSISTENCE ALLOWANCE—ARMY NURSE 


Under the act of June 10, 1922, 42 Stat. 628, as amended by the act of May 
31, 1924, 48 Stat. 250, rental allowance does not accrue during the period 
while on leave of absence to a member of the Army Nurse Corps, assign- 
ment of quarters at her permanent station not having been terminated 
until the termination of her leave. 

A member of the Army Nurse Corps is not entitled to subsistence allowance 
under sections 5 and 13 of the act of June 10, 1922, 42 Stat. 628 and 631, 
during any part of the period her Army officer husband has received in- 
creased subsistence allowance as an officer with dependents because of 
his marriage to said nurse. 


Decision by Comptroller General McCarl, July 30, 1935: 

There is for consideration the claim of Helen E. Woodmansee, 
former second lieutenant, Army Nurse Corps, for rental and subsist- 
ence allowances for the period from June 20 to October 18, 1934. 

By paragraph 3 of radio orders of May 22, 1934, the commanding 
general, Philippine department, was granted authority to relieve 
this nurse from duty at Sternberg General Hospital on or about 
June 20, 1934, and accept her resignation from the Army Nurse 
Corps at the expiration of approximately 120 days’ accrued leave of 
absence due her. 

By paragraph 13, Special Orders No. 124, headquarters Philip- 
pine department, June 5, 1934, pursuant to the radiogram above re- 
ferred to, Nurse Woodmansee was granted 120 days’ leave of absence 
with permission to travel in China and Japan, effective on or about 
June 20, 1934. 

By paragraph 2, Special Orders No. 159, headquarters Philippine 
department, July 19, 1934, in further compliance with radio orders 
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of May 22, 1934, Nurse Woodmansee was relieved from duty in the 
Philippine department, effective October 18, 1934, and her resigna- 
tion from the Army Nurse Corps was accepted effective October 18, 
1934. 

On October 17, 1934, the commanding officer, Sternberg General 
Hospital, Manila, P, I., notified Nurse Woodmansee that her assign- 
ment to quarters at nurses’ quarters in said hospital was terminated 
effective October 18, 1934. 

It appears that on June 20, 1934, the date she entered upon leave, 
Miss Woodmansee was married to William J. Jackson (then captain, 
now major, Quartermaster Corps, United States Army); that her 
husband has received increased rental and subsistence allowances as 
an officer with dependents (wife) from date of marriage, June 20, 
1934, to August 14, 1934; and that thereafter to October 18, 1934, he 
was in receipt of increased subsistence allowance because of said 
dependent (wife). 

Section 13 of the act of June 10, 1922, 42 Stat. 631, provides in 
part: 


* * * Nurses shall be entitled to the same allowance for subsistence as 
is authorized in section 5 of this act for officers receiving the pay of the first 
period, and to the same allowance for rental of quarters as is authorized in 
section 6 of this act for officers receiving the pay of the first period. 

Section 5 of the act of June 10, 1922, 42 Stat. 628, provides, as far 
as here material: 

That each commissioned officer on the active list, or on active duty below the 
grade of brigadier general or its equivalent * * * shall be entitled at all 
times, in addition to his pay, to a money allowance for subsistence * * *. 
To each officer * * * receiving the base pay of the first period the amount 
of this allowance shall be equal to one subsistence allowance * * *. 

Section 6 of the act of June 10, 1922, 42 Stat. 628, as amended by 
section 2 of the act of May 31, 1924, 43 Stat. 250, provides, in part: 

Except as otherwise provided in the fourth paragraph of this section each 
commissioned officer below the grade of brigadier general or its equivalent, 
* * * while either on active duty or entitled to active-duty pay shall be 


entitled at all times to a money allowance for rental of quarters. * * * 
* * * ~ * - + 


An officer having no dependent, receiving the base pay of the first or second 
period shall receive the allowance for two rooms, * * *. 

No rental allowance shall accrue * * * while an officer with or without 
dependents is assigned as quarters at his permanent station the number of 
rooms provided by law for an officer of hisrank * * *, 

Inasmuch as claimant’s assignment of quarters was not terminated 
until October 18, 1934, date of acceptance of her resignation and 
date of termination of her leave, she was “assigned as quarters at 
her permanent station the number of rooms provided by law for 
an officer” of her rank and the act provides that “no rental allow- 
ance shall accrue” in such circumstances. The claim for rental 


allowance, accordingly, must be, and is, disallowed. 


The basis of claimant’s insistence upon payment of her claim for 
subsistence allowance appears to be that the plain terms of the 
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‘ 


statute grant it. In view of the fact, however, that the claimant’s 
husband, as an officer in the Army, was paid increased allowances, 
including increased subsistence allowance as an officer with this 
claimant as a dependent (wife) so that the payment to claimant 
of subsistence allowance would be, in this case, duplicated for the 
period June 20, 1934, to October 18, 1934, there is doubt as to whether 
giving effect to the exact language of the statute would be, in fact, 
contrary to the true purpose of the act within the intent of the 
Congress. 

The primary and general rule of statutory construction is that 
the intent of the lawmaker is to be found in the language used. 
United States v. Goldenberg, 168 U. S. 95, 102. The rule is also 
well established that “a court is not always confined to the written 
word.” United States v. Farenholt, 206 U.S. 226, 229. A statute is 
to be interpreted not only by its exact words, but also by its apparent 
general purposes. United States v. Sawnders, 22 Wall. 492. A 
“case may be within the meaning of a statute and not within its 
letter, and within its letter and not within its meaning.” Stewart v. 
Kahn, 11 Wall. 493, 504. Courts will look into the occasion for the 
passage of an act, and consider the wrongs which it seeks to remedy, 
in order to ascertain how far Congress intended to afford relief. 
Johnston v. United States, 17 Ct. Cls. 157. 


In Brewer v. Blougher, 14 Pet. 178, at 198, Chief Justice Taney 
said: 


It is undoubtedly the duty of the court to as’ertain the meaning of the 
legislature, from the words used in the statute, and the subject-matter to which 
it relates; and to restrain its operation within narrower limits than its words 
import, if the court are satisfied that the literal meaning of its language would 
extend to cases which the legislature never designed to embrace in it. 

The United States Supreme Court in Crooks vy. Harrelson, 282 
U. S. 55, said: 

* * * ‘The principle sought to be applied is that followed by this court 
in Holy Trinity Church vy. United States, 143 U. 8. 457; but a consideration 
of what is there said wil! disclose that the principle is to be applied to override 
the literal terms of a statute only under rare and exceptional circumstances. 
The illustrative cases cited in the opin'on demonstrate that, to justify a de- 


parture from the letter of the law upon that ground, the absurdity must be so 
gross as to shock the general nioral or common sense. * * * 


The claimant in this case received her subsistence from the United 
States through the increased subsistence allowance paid to her Army 
officer husband as an officer with dependents because he had married 
her. The payment to her of subsistence allowance, under such cir- 
cumstances, would not be necessary to insure that she be subsisted, 
but would be a gratuity, or a duplication of the subsistence she has 
already received. Obviously, the claim of the former nurse for 
subsistence allowance does not come within the spirit of the statute 
nor within the obvious intentions of its makers. The claimant is 
not entitled to the benefits of the statute and her claim for sub- 
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sistence allowance must be, and is, disallowed. See Robey v. United 
States, 71 Ct. Cls. 561. See, also, 6 Comp. Gen. 288. 


(A-62090) 
CONVENTIONS—SUBSISTENCE AND TRANSPORTATION 


The prohibition in the public resolution approved February 2, 1935, against the 
use of appropriated funds for furnishing subsistence or transportation to 
uhy convention or other form of assemblage or gathering is applicable 
to and prohibits the payment of such expenses of persons called to Wash- 
ington, D. C., or elsewhere for consultation or conference as a group, but 
would not be applicable when called to Washington, D. C., or elsewhere 
for consultation or conference as individuals. .Neither is the prohibition 
applicable to officers or employees of Federal agencies with whom the re- 
spective vocational educational statutes authorize cooperation when such 
officers or employees are requested to come to Washington or elsewhere 
for purposes authorized by the respective statutes. 


Comptroller General McCarl to the Secretary of the Interior, July 31, 1935: 
There was received your letter of May 14, 1935, as follows: 


Sec. 6 of the act approved February 23, 1917, entitled “An act to provide 
for the promotion of the vocational education * * *”, creating the Federal 
Board for Vocational Education (now a major division in the Office of Edu- 
cation) provides in part that: 

“The Board shall have power to cooperate with the State boards in carry- 
ing out the provisions of this act. It shall be the duty of the Federal Board 
for Vocational Education to make, or cause to have made, studies, investiga- 
tions, and reports, with particular reference to their use in aiding the States 
in the establishment of vocational schools and classes and in giving instruction 
in agriculture, trades and industries, commerce and commercial pursuits, and 
home economics.” 

Sec. 7 of the act provides: 

“That there is hereby appropriated to the Fede’al Board for Vocational 
Education the sum of. $200,000 annually, to be available from and after the 
passage of this act, for the purpose of making or cooperating in making the 
studies, investigations, and reports provided for in section six of this act, and 
for the purpose of paying the salaries of the officers, the assistants, and such 
office and other expenses as the board may deem necessary to the execution 
and administration of this act.” 

Since organization of the Board, it has been necessary at times to call to 
Washington for conference, certain individuals specially qualified in a particular 
subject to obtain the benefit of their knowledge and assistance in making 
studies, investigations, and reports as provided in section 6 of the act above 
quoted. These conferees have come at the request of the office without salary, 
but have been reimbursed for per diem and necessary traveling expenses in- 
curred in connection with the conference. In some instances, also, it has been 
necessary to call in small groups of eight to ten persons for the same purpose. 

In the case of occasional conferences called outside of Washington the same 
need has arisen, and either an individual, or individuals, have been called to 
participate in the conference and reimbursement has been made for per diem 
and necessary traveling expenses, 

This has not been a general practice, but has been essential at times to the 
administration of the act, 

The same necessity has arisen on occasion in the administration of the act 
approved June 2, 1920, as amended, entitled “An act to provide for the promo- 
tion of vocational rehabilitation of persons disabled in industry or otherwise 
and their return to civil employment ”, and conferees have been called to Wash- 
ington and to conferences held outside of Washington. 

Public Resolution No. 2, 74th Congress, approved February 2, 1935, a joint 
resolution to prohibit expenditure of any moneys for housing, feeding, and 
transporting conventions or meetings, provides: 

“That unless specifically provided by law, no moneys from funds appro- 
priated for any purpose shall be used for the purpose of lodging, feeding, con- 
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veying, or furnishing transportation to, any conventions or other form of 
assemblage or gathering to be held in the District of Columbia or elsewhere.” 

In no instance has the office administering the vocational education and 
rehabilitation acts transported “conventions”, or representatives of organiza- 
tions as such. The individuals called here at the expense of the office have 
been persons with knowledge peculiar to the subject under discussion, whose 
assisiance was required in technical matters to accomplish an expressly 
designated result Although the need is not of frequent occurrence, and is usu- 
ally for the services of an individual rather than of a group, such service is 
recognized as requisite. It would be a distinct handicap to the office if the 
prohibition contained in Public Resolution No. 2 should be interpreted to be 
applicable to this type of individual service. 

The Office of Education has especial need at this time for the assistance of 
several individuals, and it will be appreciated if you will furnish, at as early 
a date as possible, your opinion on the following points with reference to the 
effect of the resolution, if any, upon the availability of the funds in question: 

1. Under the authority granted in section 7 of the act of February 23, 1917, 
for the payment of “such office and other expenses as the Board may deem 
necessary to the execution and administration of this act”, are funds appro- 
priated under this act, and the act of May 21, 1934, to which this section is also 
applicable, available for the purpose of paying per diem and necessary traveling 
expenses of an individual or individuals, called to assist in a particular study, 
or conference, held by the Office of Education (a) in Washington? (b) outside 
of Washington? 

2. Are funds appropriated under the act of June 2, 1920, as amended, avail- 
able to pay per diem and necessary traveling expenses of an individual, or 
individuals, called to assist in a particular study, or conference, held by the 
Office of Education (a) in Washington? (b) outside of Washington? 

3. Are funds appropriated under the following acts (copies attached) avail- 
able for the purpose of paying per diem and necessary traveling expenses to and 
from meetings called in Washington, or elsewhere, of an individual, or indi- 
viduals, employed by a Government agency with whom this office is cooperating: 

Act approved February 23, 1917, as amended by the act of October 6, 1917. 

Act approved June 2, 1920, as amended [47 Stat. 450]. 

Act approved February 23, 1929 [45 Stat. 1260]. 

Act approved May 21, 1934 [48 Stat. 792]. 


It will be noted that the quoted provision of Public Resolution No. 
2 of February 2, 1935, is not restricted to conventions, but the restric- 
tion therein imposed is applicable also to any “other form of as- 
semblage or gathering.” Accordingly, unless specifically authorized 
Ly statute, the restriction would be applicable to and would prohibit 
payment of per diem or travel expenses of any persons called to 
Washington or elsewhere for the purpose of consultation or confer- 
ence as a group, 14 Comp. Gen. 638, but would not be applicable to 
‘ndividuals called to Washington or elsewhere for consultation as 
individuals. A-41751, April 15, 19382. 

With respect to question no. 1, I find no specific authority in the 
act of February 23, 1917, 39 Stat. 929, 936, which would authorize 
the expenditure of funds appropriated for the purposes of that act 
in contravention of public resolution of February 2, 1935. 

With respect to question no. 2, section 6 of the act of June 2, 1920, 
as amended by the act of June 30, 1932, 47 Stat. 450, authorizes ap- 
propriations to be available, among other things, “ for actual travel- 
ing and other necessary expenses incurred by members of the Board 
and by its employees under its orders, including attendance at meet- 
ings of educational associations and other organizations.” Such ap- 
propriations would not be available for the expenses of persons not 
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members of the Board of employees of the Board, or not otherwise 
connected with the Government, called to Washington, or elsewhere, 
to attend any assemblage or gathering within the purview of Public 
Resolution No. 2 of February 2, 1935. 

With respect to question no. 3, the prohibition in the public 
resolution of February 2, 1935, is not considered as applicable to 
officers or employees of Federal agencies with whom the respective 
vocational educational statutes authorize cooperation, and such offi- 
cers or employees may be paid per diem in lieu of subsistence and 
traveling expenses in accordance with the Standardized Government 
Travel Regulations when authorized or requested by the Board to 
come to Washington, D. C., or elsewhere, for authorized purposes 
of the respective statutes. 


(A-60459) 
REFUND OF IMMIGRATION VISA FEES 


If the service has been rendered by a consular officer for which there has been 
collected the statutory fee of $1 for furnishing and verifying an application 
for an immigration visa, no refund of the fee is authorized even though 
the visa is never issued, but there may be refunded the statutory fee of 
$9 collected for issuance of the visa. 


Comptroller General McCarl to the Secretary of State, August 1, 1935: 


In further reference to your letter of February 20, 1935 (FA-191- 
1208), regarding the request of the American consul at Gibraltar for 
authority to refund to F. Cabutto and Agnes Cabutto, the sum of 
$10 each under circumstances set forth in his letter of January 25, 
1935, there was received your letter of May 16, 1935, enclosing copy 
of an additional dispatch dated April 27, 1935, as follows: 


I have the honor to aeknowledge the receipt of the Department’s instruction 
of April 8, 1935, file no. 191/-1212, concerning the collection of fees in the 
amount of $10.00 each from F. Cabutto and Agnes Cabutto for visas which 
were never issued, enclosing a copy of a letter received from the Comptroller 
yeneral stating that this consulate’s despatch (no. 19, of January 25, 1985) 
does not show the reason why the visas were not issued and requesting that 
the facts in this connection be furnished ; and directing this office in compliance 
therewith to furnish further information regarding the collection of the fees 
for transmission to the Comptroller General. 

In reply I have the honor to report that, according to information supplied 
by Mr. William Canto, senior clerk of this Consulate, the visas were never 
issued due in part to the illness of the late Consul Sprague, and to the fact 
that it was not possible for the applicants to eventually go to the United 
States owing to the apparent lack of funds brought by the illness of a member 
of their family. 

The facts in the case, as stated by Mr. Canto and obtained from the office 
records, appear to be as follows :— 

“On September 18, 1934, Miss Fedora Cabutto, accompanied by her minor 
illegitimate daughter Agnes Cabutto, called at this office and expressed the 
desire to obtain immigration visas for both for the purpose of going to the 
United States to join relatives. The consulate on the same day wrote to the 
quota control office in London requesting the allotment of two nonpreference 
quota numbers for their use, and on September 22, 1934, received by telegraphs 
nos, 4357 and 4358 for use during the same month. 
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“The application forms for the visas were prepared on September 26, 1934, 
but since at the time Consul Sprague was already seriously ill, they could not 
be completed, and in view of the fact that if the quota numbers allotted were 
not used in September they would have to be returned to London, the consulate 
considered it advisable, after collecting the fees, to enter the two visas as 
if granted under that date in the record of fees, and issue them when Consul 
Sprague recovered from his illness. 

“ However, a few days after the application forms had been prepared the 
eldest sister of Miss F. Cabutto had to be operated on for appendicitis, and 
since it appears as though she (Miss Cabutto) had to bear the expense of 
the operation, thereby spending practically all the money which had been sent 
to her from America for the journey of both herself and her daughter, she 
was forced for the time being to give up the idea of going to the United 
States, and so advised this office sometime later. 

“T trust that the above clearly explains the facts in the matter, and that 
as a result thereof this Consulate will be authorized to refund the $20.00 to 
the persons mentioned.” 


Sections 2 (a) (in part) and (h), and 7 (a) and (h) of the act 
of May 26, 1924, 43 Stat. 153, provide as follows: 


Sec. 2. (a) A consular officer upon the application of any immigrant (as 
defined in section 3) may (under the conditions hereinafter prescribed and 
subject to the limitations prescribed in this act or regulations made thereunder 
as to the number of immigration visas which may be issued by such officer) 
issue to such immigrant an immigration visa which shall consist of one copy 
of the application provided for in section 7, visaed by such consular 
Officer. * * * 


* 





















» * * + 





(bh) A fee of $9 shall be charged for the issuance of each immigration visa, 
which shall be covered into the Treasury as miscellaneous receipts. 
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Sec. 7 (a) Every immigrant applying for an immigration visa shall make 
application therefor in duplicate in such form as shall be by regulations 
prescribed. 


* 





» 











* * 








(h) A fee of $1 shall be charged for the furnishing and verification of each 
application, which shall include the furnishing and verification of the duplicate, 
and shall be covered into the Treasury as miscellaneous receipts. 


Thus, the fee of $1 and the fee of $9 are provided for separate and 
distinct services. The former is for furnishing and verifying the 
application for an immigration visa. The latter is for actual issuance 
of the visa. The facts disclosed show that the first service, in which 
there appears to have been no defect, was completed by the consular 
officer and, accordingly, the fee of $1 in each case was earned by the 
United States and may not be refunded. See 5 Comp. Gen. 306, as 
to fees for visaing identification affidavits for Chinese merchants; also 
10 Comp. Gen, 240; id. 364. 

However, the second service for final issuance of the visa was not 
completed, the fee of $9 in each case was not earned by the United 
States and may be refunded, 

This case is to be distinguished from the one considered in decision 
of May 9, 1929, 8 Comp. Gen. 480, wherein both fees in question were 
authorized to be refunded for the reason that the original application 
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for the visa was made because of an erroneous and unwarranted 
demand by United States officials. 

You are advised, therefore, the amount of $18 only may be refunded 
by the consular officer upon taking proper vouchers therefor in full 
settlement of the claims for refunds, said vouchers to be filed with 
the account in which credit for the refunds is claimed. 


(A-61231) 
UNITED STATES COMMISSIONERS—NOTARIES PUBLIC—FEES 


A person who is both a United States commissioner and a notary public and 
is designated to take a deposition in a Federal proceeding is limited to 
the fees fixed by section 21 of the act of May 28, 1896, for United States 
commissioners and is not entitled to any additional compensation by reason 
of the fact that he was designated as a notary public in the order authoriz- 
ing the deposition. 


Comptroller General McCarl to the Attorney General, August 1, 1935: 

Reference is had to your letter of March 28, 1935, requesting re- 
view of the action taken by this office in disallowing credit in the 
accounts of C. A. Patton, United States marshal, Denver, Colo., for 
notary fees paid on vouchers nos. 1690 and 2117 to Needham C, 
Turnage, of Washington, D. C., for taking depositions of Drs. 
George J. Allen and S. R. Coleman in war-risk insurance cases, 
insofar as the fees paid exceeded those allowable to a United States 
commissioner ; also, for compensation paid on vouchers nos. 1691 and 
2118 to two stenographers for taking and transcribing the deposi- 
tions involved, 

In support of the request for review, it is stated: 

It may be stated that these depositions are taken by Mr. Turnage in what- 
ever capacity the notice stipulates, or capacity in which he is engaged by the 
local United States attorney's office. It is not a case of his electing to render 
service in another capacity on the ground that the fees are higher. Where 
depositions are noticed in a specific capacity by a United States attorney who 
has no means of knowing that the official before whom the testimony is to be 
taken also is empowered to perform the services in another capacity, it would 


seem reasonable that the fees prescribed for the office under the authority of 
which the deposition is taken should control, 


In decision to you of April 4, 1935, 14 Comp, Gen. 731, it was 
stated ; 


With respect to taking depositions before United States commissioners, the 
act of May 28, 1806, 20 Stat. 184, prescribes the fees allowable for each service 
rendered by a United States commissioner, including 10 cents for each oath 
administered, and 10 cents per folio for taking and certifying depositions to 
be filed in civil cases, and further provides “that each United States com- 
missioner shall be entitled to the named fees and none other.” In view of 
this positive prohibition it will not be possible to allow the United States 
commissioner reimbursement for stenographic service in addition to the statu- 
tory fee, 


87450°—36-——_8 
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In decision of April 30, 1935, A-60548, involving an identical situa- 
tion, it was stated: 

Section 21 of the act of May 28, 1896, 29 Stat. 184, provides: 

“Sec. 21. That each United States commissioner shall be entitled to the 
following-named fees, and none other: * * * for administering an oath 
(except to witness as to attendance and travel), ten cents; * * * for 
taking and certifying depositions to file in civil cases, ten cents for each folio; 
for each copy of same furnished to a party on request, ten cents for each 
— = - = 

United States commissioners being qualified to take depositions and the 
statute prescribing the fees which may be charged therefor, with the express 
limitation that “none other” shall be paid, it follows that a commissioner 
taking depositions may not be paid more than the statute authorizes, irrespect- 
ive of whether he may claim, or may have been designated, to act in his 
capacity as notary public rather than as a United States commissioner. It is 
also well established that a United States commissioner making use of a stenog- 
rapher must compensate the stenographer from such fees as he may receive. 
A-53796, April 4, 1935. See, also, section 1778, Revised Statutes, and Whitney 
v. Huntt, 29 Fed. Cases No. 17589.” 


Where a person designated to take a deposition is both a United 
States commissioner and a notary public, it is immaterial in which 
capacity he is authorized to take the deposition as there appears to be 
no difference in the legal effect of a deposition whether taken before 
a United States commissioner or a notary public. Accordingly, as 
section 21 of the act of May 28, 1896, 29 Stat. 184, authorizes a 
United States commissioner to charge the fees therein prescribed 
“and none other ” it follows that the restrictions of the statute may 
not be voided by authorizing a United States commissioner to take 
the depositions as a notary public or by having the stenographers 
designated or hired by the district attorney or someone other than 
the commissioner. He still remains a United States commissioner 
and must confine his fees to those prescribed by the statute. Ac- 
cordingly, so long as the law remains as it is at present there is no 
authcrity for the allowance to a United States commissioner for any 
sum in excess of the fees prescribed by the 1896 statute, nor may 
credit be allowed in a United States marshal’s accounts for payment 
of stenographic services to take and transcribe a deposition before 
a United States commissioner. 

Upon review the disallowance of credit must be and is sustained. 


(A-62528) 


PUBLIC PROPERTY—LEASING—OFFICERS AND EMPLOYEES 
CONTRACTING FOR CONDUCT OF INSTITUTION 


Public property may not be leased without authority of statute. 

Where pursuant to statute a sanatorium has been constructed for operation 
by the Interior Department, a contract may not legally be made by the 
Department with a religious organization to conduct the sanatorium. 


Comptroller General McCarl to the Secretary of the Interior, August 5, 1935: 
There has been received your letter of May 29, 1935, as follows: 


The Indian Service is now maintaining and operating an Indian sanatorium 
located on land owned by the United States at San Xavier near Tucson, 
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Arizona. The institution was constructed under authority of an item contained 
in the act of May 14, 1930 (46 Stat. 279, 299), and has been maintained and 
operated since that time with funds appropriated annually by Congress under 
the general heading of “Conservation of Health.” The language of the particu- 
jar item as taken from the act approved May 9, 1935 (Public, No. 53, 74th Con- 
gress), reads: 

“ For conservation of health among Indians, including equipment, materials, 
and supplies; repairs and improvements to buildings and plants; compensation 
and traveling expenses of officers and employees and renting of quarters for 
them when necessary; transportation of patients and attendants to and from 
hospitals and sanatoria; returning to their former homes and interring the 
remains of deceased patients; and not exceeding $1,000 for printing and binding 
circulars and pamphlets for use in preventing and suppressing trachoma and 
other contagious and infectious diseases, $3,534,620, including not to exceed 
$2,604,000 for the following-named hospitals and sanatoria: 

“Arizona: * * * San Xavier Sanatorium, $42,500 * * *,” 

The Commissioner of Indian Affairs has had under consideration for some 
time a proposal submitted by the Sisters of Charity of Saint Elizabeth Convent, 
New Jersey, to take over the management of the San Xavier Sanatorium, and 
there is enclosed a tentative form of contract designed to carry such proposal 
into effect. You will observe that under the provisions of the tentative contract 
the Government-owned lands, buildings, equipment, and utilities comprising the 
Indian sanatorium will be leased to the Sisters of Charity to be operated for 
the benefit of Indian patients, the Sisters to receive payment from the funds 
appropriated for the maintenance of the sanatorium at a rate of $2 per day 
for each Indian treated with the limitation that the aggregate of all pay- 
ments made shall not exceed the amount appropriated by Congress for the 
maintenance of the sanatorium. 

Some doubt exists as to the legality of a contract such as proposed in the 
absence of specific statutory authority therefor, and I will therefore be 
pleased to have the benefit of your decision in the premises before the trans- 
action is entered into. If it is your view that the proposed lease is not au- 
thorized, will it be permissible to enter into a contract with the Sisters under 
which they will take over the management of the sanatorium under the super- 
intendence of a specified Government employee for a consideration to be paid 
from the appropriation made for the operation and maintenance of the institu- 
tion? 

A prompt decision will be appreciated. 


Article 4, section 8, clause 2, of the Constitution of the United 
States provides that “'The Congress shall have power to dispose of 
and make all needful rules and regulations respecting the territory 
or other property belonging to the United States, * * *.” 

Construing this provision of the Constitution it has been held by 
the courts that Congress has exclusive jurisdiction in the matter of 
directing what should be done with land or other property owned 
by the United States. United States vy. Nicoll, 1 Paine (U. 5.) 646 
(Fed, Case 15879); Jrvine v. Marshall, 20 Howard 558; Light v. 
United States, 220 U.S. 523. 

In some specific instances the power of leasing lands and build- 
ings to private parties has been delegated by Congress to the head 
of an executive department or other executive officer. 14 Comp. 
Gen, 169. It is not found that such authority has been delegated to 
any officer of the Interior Department in connection with the build- 
ings above mentioned. Accordingly, you are advised that under 
existing law there is no authority for the leasing of the buildings 
above mentioned as proposed in the tentative contract enclosed in 
your letter. 















98 DECISIONS OF THE COMPTROLLER GENERAL 





In response to the question propounded in the penultimate para- 
graph of your letter, the sanatorium was authorized to be constructed 
and operated by the Secretary of the Interior as a part of the 
activities of the Interior Department. The employees for the opera- 
tion of the sanatorium are required to be employed and paid under 
the laws applicable to Federal employees; there is no authority to 
secure such services by contract in the absence of a statute so pro- 
viding. You are accordingly informed that there is no authority of 
law to contract with the religious society named for the manage- 
ment of the sanatorium. 


(A-63682) 
TRAVEL EXPENSES—REPEATED TRAVEL—ARMY OFFICER 


Officers of the Army detailed for duty with the Works Progress Administration 
may be directed by the Administ’ator of the Works Progress Administra- 
tion to perform travel repeatedly between two or more places pursuant to 
the provisions of section 12 of the act of June 10, 1922, 42 Stat. 631, and if 
two or more journeys are made between the places named in the order, the 
officer will be entitled to reimbursement for his actual and necessary travel- 
ing expenses as authorized by law. 


Comptroller General McCarl to the Administrator, Works Progress Adminis- 
tration, August 5, 1935: 


There has been received your letter of July 10, 1935, as follows: 


Section 3 of the Emergency Relief Appropriation Act of 1935 empowers the 
President to authorize expenditures for travel expenses in carrying out the 
provisions of the act. Section 4 of the same act authorizes the President to 
establish and prescribe the duties and functions within the necessary agencies 
of the Government to carry out its provisions. 

Executive Ovder 7034, in part 1 (c), makes the Works Progress Administra- 
tion responsible to the President for the coordinated execution of the works 
relief program as a whole, and part V authorizes the agencies established by 
the order to employ the services and means mentioned in section 3 (a) of the 
Emergency Relief Appropriation Act. 

In accordance with the foregoing cited authorifies, I have requested that there 
be detailed to my staff in Washington, or in some cases to State or city works 
progress administration offices, certain officers of the Corps of Engineers. In 
those cases where not detailed to my staff in Washington, and in some cases 
where attached to my staff, the work will be additional to their regular assign- 
ment. These officers will act as deputy field supervisors, sometimes repre- 
senting myself and sometimes representing the State or city works progress 
administrator. In connection with their duties while on this work, it will be 
necessary that they travel to various relief centers on a repeated travel basis. 
It will also be necessary for them to spend fairly protracted periods of time at 
some of these places. This will entail quite an expense to the officers con- 
cerned, inasmuch as in most cases they must establish temporary residences at 
the places to which sent while maintaining homes at their permanent stations. 
I propose to issue repeated-travel orders in the form shown attached hereto. 

I request your advice as to whether payment can be properly made on such 
orders. 


Sections 3 and 4 of the act of April 8, 1935, 49 Stat. 117, making 
appropriations for relief purposes, provide: 


Sexo. 8. In carrying out the provisions of this joint resolution the President 
may (a) authorize expenditures for * * * travel expenses, including the 
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expense of attendance at meetings when specifically authorized; * 
and (b) * * * utilize such Federal officers and employees, * * * as 
may be necessary, * * *, 

Sec. 4. In carrying out the provisions of this joint resolution the President 
is authorized to establish and prescribe the duties and functions of necessary 
agencies within the Government. 


Under the established rule payment of the traveling allowances 
as fixed by law and regulations for travel in the military service 
may be made to officers legally assigned to duty with the Works 
Progress Administration under such emergency relief appropriation. 
1 Comp. Gen. 98; 2 id. 635. 

The form of repeated travel orders, attached to your letter, and 
referred to therein, is as follows: 

1. The Works Progress Administrator having determined that repeated travel 
between the below-mentioned points is appropriate, you are hereby authorized 
to perform such travel, from time to time, as may be necessary for the pur- 
pose indicated below, this being in addition to your present duties: 

Washington, D. C., and New York City, and points within a radius of 50 
miles thereof as it may be necessary to visit in connection with your duties as 
deputy field supervisor. 

This authority for repeated travel will terminate October 1, 1955. 

2. You are authorized to perform travel by public conveyance, or in lieu 
thereof, in your personally owned automobile, for which you will be reimbursed 
for the official use thereof, at the rate of three cents per mile, in lieu of trans- 
portation for the official distance via the shortest usually traveled route. 

3. You will be entitled to reimbursement for expenses, other than the actual 
cost of travel, incurred in the execution of these orders, at a flat rate of $5.00 
per day in lieu of actual expenses incurred, as specified in the act of 10 June 
1982. [1922.] 

4. Should a renewal of this authority be considered necessary, you will, 
at least one month prior to the expiration thereof, notify the Work Progress 
Administration to that effect, giving your reasons why a renewal should be 
granted. Renewals will be issued by the Works Progress Administrator. 

Harry L. KINNEAR, 
Chief Clerk. 

Section 12 of the act of June 10, 1922, 42 Stat. 631, authorizes pay- 
ment of actual and necessary expenses or per diem in lieu of sub- 
sistence to Army officers in lieu of mileage only “ when orders are 
given for travel to be performed repeatedly ”, and the right to such 
actual and necessary expenses is not consummated until he actually 
and necessarily performs two or more round trips under such orders. 
‘2 Comp. Gen. 673; 4 id. 507. 

You are advised that there is perceived no legal objection to the 
issuance of repeated travel orders substantially in the form set out, 
to Army officers detailed for duty with the Works Progress Adminis- 
tration, and if and when two or more round trips shall have been 
performed pursuant thereto, and if otherwise correct, payments of 
actual and necessary expenses or per diem in lieu of subsistence, as 
provided by law, regulations, and the orders, will be passed to credit 
in the audit, 
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(A-64204) 


CLASSIFICATION OF CIVILIAN POSITION—FEDERAL EMERGENCY 
ADMINISTRATION OF PUBLIC WORKS 


The personnel of the Federal Emergency Administration of Public Works are 
authorized to be classified only pursuant to the procedure prescribed by 
Executive Order No. 6746, dated June 21, 1934, and not under the Classifica- 
tion Act of 1923, as amended, pursuant to the authority vested by Execu- 
tive Order No. 7092, dated July 3, 1935, in the heads of emergency agencies 
created under the Emergency Relief Appropriation Act of 1935. 


Comptroller General McCarl to the Administrator, Federal Emergency Admin- 
istration of Public Works, August 5, 1935: 


There was received your letter of July 25, 1935, as follows: 


Executive Order No. 7092, dated July 3, 1935, contains the following provi- 
sions : 

“* © * it is ordered that the heads of the agencies heretofore or here- 
after established under the said Emergency Relief Appropriation Act of 1935 
may elect to classify the positions of the employees of their respective agencies, 
now in the service or hereafter appointed, and fix the rates of compensation 
therefor either in accordance with the salary schedule contained in Executive 
Order No. 6746, of June 21, 1934, or in accordance with the provisions of the 
Classification Act of 1923, as amended. 

“This Executive order shall apply to all appointments which have been or 
may hereafter be made to positions in any of the agencies heretofore or here- 
after established under the said Emergency Relief Appropriation Act of 1935. 

“ Executive Order No. 6746, of June 21, 1934, is hereby modified to the extent 
necessary to effectuate the purposes of this order.” 

Positions in the Federal Emergency Administration of Public Works having 
been classified in accordance with Executive Order No. 6746 and compensation 
fixed at amounts not in excess of those prescribed by the salary schedule con- 
tained therein for the corresponding grades, your decision of the following 
questions is respectfully requested. 

1, Are the provisions of Executive Order No. 7092 applicable to positions in 
the Federal Emergency Administration of Public Works which, by the terms 
of Executive Order No. 7064, dated June 7, 1935, is authorized to continue to 
perform functions under title II of the National Industrial Recovery Act and 
to perform functions under the Emergency Relief Appropriation Act of 19357 

2. If the answer to question 1 is “ Yes”, may appointments be made at rates 
less than those prescribed by the salary schedule contained in Executive Order 
No. 6746 for the grades in which the positions are allocated? 

3. If the answer to question 2 is “No”, is it required in those cases in 
which appointments have been made at rates less than those prescribed by 
the schedule contained in Executive Order No, 6746 that the sularies be tn- 
creased to the exact rates specified in the schedule for the grades in which 
the positions have been allocated? 

4. If the answer to question 3 is “ Yes”, what should be the effective date of 

such salary increases? 
5. If the answer to question 1 is “ Yes", (a) are employees of the classes 
mentioned in paragraph numbered (3) of Executive Order No, 6746 (laborers, 
skilled tradesmen, etc.) heretofore or hereafter appointed excepted from classl 
fication? (b) If not, should employees of such Classes heretofore appointed be 
Classified and their salaries adjusted to the exact rates prescribed by Executive 
Order No, 6746 for the grades in which their positions may be allocated? 

6. In the regular bureaus and offices of the Interior Department some port 
tions with salaries paid from allotted emergency funds have been classified in 
accord: nee with Executive Order No, 6746 and compensation fixed at amounts 
not in excess of the rates preseribed by the salary schedule contained therein 
for the corresponding grades, Lt has been assumed that Executive Order No, 
7002 is not applicable in such cases as the bureaus and offices were not estab- 
lished under the Kmergency Relief Appropriation Act of 1945, but an expression 
of your opinion on this point also will be appreciated, 
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The Federal Emergency Administration of Public Works is an 
emergency agency within the meaning of Executive Order No. 6746 
of June 21, 1934, and its predecessor, Executive Order No. 6440 of 
November 18, 1933. In decision of April 5, 1934, 13 Comp. Gen. 263, 
it was held as follows, quoting from the syllabus: 


The classification of positions and the fixing of salary rates for. personnel in 
the emergency establishments of the Government, including the office of the 
Director of Emergency Conservation Work, not made subject to the classifica- 
tion act by statute, are required to be effected pursuant to the terms of 
Executive Order No. 6440 of November 18, 1933, exclusively, and such admin- 
istrative offices have no election to proceed under the regular classification act. 


Executive Order No. 7092 of July 3, 1935, provides as follows: 


By virtue of and pursuant to the authority vested in me under the Emer- 
gency Relief Appropriation Act of 1935, approved April 8, 1985 (Public Resolu- 
tion No. 11, 74th Congress), and as President of the United States, it is ordered 
that the heads of the agencies heretofore or hereafter established under the 
said Emergency Relief Appropriation Act of 1935 may elect to classify the 
positions of the employees of their respective agencies, now in the service or 
hereafter appointed, and fix the rates of compensation therefor either in ac- 
cordance with the salary schedule contained in Executive Order No. G746, of 
June 21, 1934, or in accordance with the provisions of the Classification Act 
of 1923, as amended. 

This Executive order shall apply to all appointments which have been or 
may hereafter be made to positions in any of the agencies heretofore or here- 
after established under the said Emergency Relief Appropriation Act of 1985. 

Executive Order No. 6746, of June 21, 1934, is hereby modified to the extent 
necessary to effectuate the purposes of this order. 


Section 12 of the Emergency Relief Appropriation Act of 1935, 
approved April 8, 1935, provides as follows: 

The Federal Emergency Administration of Public Works established under 
title Il of the National Industrial Recovery Act is hereby continued until 
June 30, 1937, and is authorized to perform such of its functions under said 
act and such functions under this joint resolution as may be authorized by the 
President. All swims appropriated to carry out the purposes of said act shall 
be available until June 30, 19387. * * * 

This act specifically recognizes and states that the Federal Emer- 
gency Administration of Public Works was established under the 
National Industrial Recovery Act—not under said Emergency Relief 
Appropriation Act of 1985—the latter statute providing only for the 
performance of the functions of the said emergency agency under 


either statute as may be authorized by the President, It may not 
be held, therefore, that the Federal Emergency Administration of 
Public Works was “established under the said Emergency Rehef 
Appropriation Act of 1935”, within the meaning of the Executive 
Order No, 7092 of July 38, 1935, 

Accordingly, question 1 is answered in the negative making it un 


necessary to answer questions 2, 8, 4, and 5, 

Referring to question 6, while Executive Order No, 7002 of July 
3, 1935, would not be applicable to emergency positions under the 
Department of the Interior, such positions may be classitied, and the 
silary rates thereof fixed, pursuant to the procedure preseribed by 
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the classification act of 1923 (see 14 Comp. Gen. 867), under the 
authority contained in the paragraph of Executive Order No. 6746, 
dated June 21, 1934, immediately following the schedule of salary 
rates. 


(A-64247) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—TRANSFERS FROM 
EMERGENCY TO REGULAR POSITIONS 






The transfer or reappointment of an employee from an emergency position 
classified under Executive order to a regular position classified under 
the Classification Act of 1923, as amended, need not be regarded as a new 
appointment requiring payment of the minimum salary rate of the grade 
to which transferred, but there may be paid a salary rate prescribed by 
the Classification Act not in excess of the rate received under the Executive 
order. 


Comptroller General McCarl to the National Labor Relations Board, August 
6, 1935: 












There was received your letter of July 27, 1935, as follows: 


In section 6 of the Classification Act of 1923 it is provided: “All new appoint- 
ments shall be made at the minimum rate of the appropriate grade or class 
thereof.” This Board requests a ruling as to the extent to which the pro- 
vision of law just quoted is applicable to the transfer of an employee from 
another agency or department of the Government to the National Labor Rela- 
tions Board established under the recent National Labor Relations Act. 
Specifically, take the case of an employee now receiving $6,000.00 in the National 
Recovery Administration or in the Agricultural Adjustment Administration. If 
the Board, observing the requirements of Executive Order No. 7070 dated 
June 12, 1935, should desire to appoint such an employee to a position in grade 
5 of the professional and scientific service, would it be possible to pay such a 
man, transferred without a break in his Government employment, the highest 
annua] rate provided in that grade, namely $5,200.00, or would the employee 
have to be started at an annual salary of $4,600.00? If the provision of 
section 6 of the Classification Act, above quoted, is applicable to this situation, 
the Board will be severely handicapped in building up an adequate personnel. 























Your attention is invited to the fact that $5,400 per annum, not 
$5,200 per annum, is the highest salary rate in grade 5 of the pro- 
fessional and scientific service prescribed by the Classification Act, 
as amended by the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1003, 

Section 4 (a) of the act of July 5, 1935, 49 Stat. 451, requires the 
salary rates of all employees of the National Labor Relations Board, 
thereby established, to be fixed pursuant to the Classification Act of 
1923, as amended. 

The rule governing the fixing of salary rates upon transfer be- 
tween different departments or establishments of the Government, 
from a higher to a lower grade as prescribed by the Classification 
Act, was first stated in decision of June 26, 1924, 3 Comp. Gen, 1001, 
1006, based on the provisions of section 10 of the original Classi- 
fication Act of 1923, 42 Stat. 1491, the rule being stated as follows: 


gr 
to 

wl 
th 
re 


DECISIONS OF THE COMPTROLLER GENERAL 103 


* * * ‘Therefore, an employee transferred from one grade to a lower 
grade can be transferred to position in which there is a vacancy in the grade 
to which transferred at a salary not in excess of the salary of the position from 
which transferred, assuming, of course, that the transfer is authorized under 
the provisions of the Classification Act and the civil service acts, and the 
regulations made in pursuance thereof. 


This rule was restated in 4 Comp.:Gen. 151; id. 495, and the 
principle thereof—that upon entrance into a lower grade by transfer, 
reappointment, or reallocation from a higher grade, there was re- 
quired only such reduction in compensation as necessary to bring 
the salary rate within the range of the lower grade—has been applied 
in 8 Comp. Gen. 400, and 9 zd. 193. Hence, transfers, reappointments, 
or reallocations from a higher to a lower grade in the same or dif- 
ferent department or establishment of the Government have not 
been regarded as “ new appointments ” within the meaning of rule 
6, section 6 of the original Classification Act. 

In the earlier decisions the average provision was regarded as a 
factor, but under current appropriation acts the average provision 
may now be disregarded due to the provision thereof— 

* * * That this restriction shall not apply * * * (8) to require the 
reduction in salary of any person who is transferred from one position to 
another position in the same or different grade, in the same or different bureau, 
office, or other appropriation unit; * * *. (Quoting from the act of February 
2, 1935, Public, No. 2, making appropriations for the independent establishments 
of the Government for the fiscal year 1936.) 

The rule stated has heretofore been applied only where the two 
positions held by the particular employee, both before and after the 
transfer, reappointment, or reallocation, were subject to the Classi- 
fication Act of 1923, as amended, but as Executive Orders Nos. 6440, 
dated November 18, 1933, 6746, dated June 21, 1934, and 7092, dated 
July 3, 1935, required the classification of emergency positions by 
administrative action on substantially the same basis as prescribed by 
the Classification Act and as required by the administrative offices 
with respect to the field service, and as the salary schedule in the 
Executive orders prescribes maximum salary rates corresponding 
mostly with the minimum salary rates of corresponding Classification 
Act grades, and in no case in excess of the maximum salary rate of 
a lower Classification Act grade, it is concluded that the same rule 
may be applied for fixing initial salary rates of employees upon 
transfer or reappointment from an emergency position, the grade 
and salary rate of which were fixed under the Executive orders, to a 
regular position in a lower grade in the same or different department 
or establishment of the Government, the grade and salary rate of 
which are subject to the Classification Act of 1923. 

Accordingly, in the illustration stated, you would be authorized to 
fix an initial salary at any rate in grade PS—5, including the maxi- 
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mum of $5,400 per annum, bearing in mind, of course, that subsequent 
adjustments in the same grade by promotion of other employees 
would be subject to the average provision. 


(A-63153), (A-63295), (A-64195) 


ADVERTISING—BIDS—CODE COMPLIANCE 





















In all cases where bids were requested on the basis of code compliance they 
must be rejected or the contracts disapproved unless there has heretofore 
been taken thereon such action as has imposed a legal obligdtion on the 
Government, or unless there be such urgent need for the thing to be con- 
tracted for that the interests of the Government will not permit of the 
delay incident to readvertising. 


Comptroller General McCarl to the Secretary of the Interior, August 7, 1935. 
There has been received your letter of July 25, 1935, as follows: 


There has come to my attention your letter of July 1, 1935, to the Adminis- 
trator of Veterans’ Affairs in which you advise that in view of the Schechter 
decision invalidating codes of fair competition under Title I of the National 
Industrial Recovery Act, all bids for Government work or supplies upon which 
awards are pending should be rejected with readvertising, if certificates of 
code compliance were required to be submitted with such bids. 

There are pending in this Department, for either execution or approval, 
under section 3744 Revised Statutes, two classes of contracts in connection 
with which certificates of code compliance were submitted with the bids and 
upon which awards were made prior to your decision of July 1, 1935. In view 
of the mandatory statutory requirements of section 3744 Revised Statutes, does 
your decision of July 1, 1935, apply to: 

1. Cases where bids were received and awards made by letter of the Assist- 
ant Secretary of the Department “contingent upon execution of formal con- 
tract and bond.” In these cases bonds have been executed by the contractors 
and satisfactory sureties, which bonds are now submitted, together with the 
forma! contracts executed by the contractors, for execution by the Government. 

2. Cases where bids were received and accepted in the field, the formal con- 
tracts having been executed by the contractor and the field officer of the 
Government, subject to the approval of the Secretary or Assistant Secretary 
of the Department. These contracts, together with the requisite bonds, have 
now been presented for the required approval. 

; In all of these cases the successful bidder has incurred expense for the 
premium on his bond, in some instances has made preparations to undertake 
the work, and in others, I understand, has actually commenced work on the 
basis of negotiations to date. In some of the formal contracts now submitted 
for execution or approval the portions requiring code compliance have been 
deleted and the appropriate provision inserted for compliance with any future 
statutory requirements relating to labor. 

I shall appreciate your early advice in order that the proper action may 
be taken upon these contracts. 


















Also, there has been received your letter of July 29, 1935, as 
follows: 










I have a copy of your decision of July 1, 1935 (A-63153, A-63252, A-G3295), 
addressed to the Administrator of Veterans’ Administration, answering 
certain inquiries made by him with regard to the procedure to be followed 
by the Executive Departments and other establishments in connection with 
Cireular Letter #100 promulgated by the Director of the Procurement Division, 
Treasury Department 

With particular reference to the Administrator’s question #3, you say, 
“where bids were submitted on the basis of certificates of compliance with 
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codes and as there are now no codes with which to comply—such bids should 
be rejected with readvertising”, also in your decision of July 2, 1935, A—-G2646 
addressed to the President, Board of Commissioners, District of Columbia, you 
say, “under these circumstances, you are advised that all specifications ad- 
vertised prior to May 27, 1935, for bids to be opened subsequent to the opinion 
of the Supreme Court of the United States in the Schechter case and which 
were not supplemented by addenda notifying the bidders that they need not 
accompany their bids with such a certificate of code compliance, should be 
rejected with readyertisement on the basis of the specifications eliminating the 
requirement for the submission of such certificates.” 

For the Indian Service of this Department there are purchased aunually 
under consolidated contracts approximately 5,000 items. The procedure fol- 
lowed in making such contracts are similar in many respects to the plan 
under which the Procurement Division of the Treasury Department operates 
with regard to its definite quantity contracts. The needs of, each school, 
agency, and other activity are planned in the field and estimated for, to the 
Washington office; the estimates of several hundred activities are tabulated, 
totaled, advertised, and contracted for. Orders are then placed, the supplies, 
equipment, ete., delivered and if in accordance with the contract are accepted 
and shipped to 150 (approximately) different field points. All of this involves 
a vast amount of detail and considerable time, usually running from November 
1, when the estimates are prepared and submitted, to April, May, June, and 
July for advertising and awarding of contracts. 

All of the advertisements for this type of procurement for the fiscal year 
1936 carried the provision that certificates of compliance with the existing 
codes must be filed and many of the classes were completely contracted for 
prior to May 27, 1935, the date upon which the Supreme Court made its rulings 
in the Schechter case. The remainder of the schedules fall apparently into that 
class of advertising and bidding which you conclude must be readvertised, after 
the original bids are rejected. May I point out to you the handicap under 
which the Indian Service will find itself if the Department is compelled to 
reject the bids on this latter group of schedules and readvertise for the joint 
requirements of the Indian Service. Schools, agencies, hospitals, ete. 

It has been the aim of the Department to have all of these annual, non- 
perishable supplies delivered each year to the schools by the time they open 
for the new term, which is about September 1. Because of the extensive in- 
terest in this bidding, as indicated by the submission of proposals from all parts 
of the country a longer period of time is allowed bidders to submit proposals 
and necessary samples than would be necessary were the invitations sent to a 
more restricted area only. As with the awards made by the Procurement Divi- 
sion of the Treasury Department, considerable time is required in which to 
complete the awards. Then because of the requirement that the quantity of 
each item requisitioned for each field activity must be packed separately for 
shipment to that unit, contractors require more time in which to make delivery 
than would be necessary if bulk delivery were contracted for. The Department 
can and will readvertise other purchases in accordance with your decisions 
referred to herein, but if these particular consolidated purchases must be read- 
vertised the delivery will not be made by the time schools open, local purchases 
will have to be made at higher prices pending the later delivery under contract 
and on the whole the Government will suffer financially and otherwise by not 
awarding the contracts, with no assurance that the elimination of the code 
compliance provision will operate to reduce prices. 

It is urgently requested and recommended that the consolidated purchases 
for the Indian Service for the fiscal year 1936, advertised for prior to the deci- 
sion of the Supreme Court in the Schechter case be excepted from the require- 
ment that such proposed purchases must be readvertised, and that the purchas- 
ing officer of the Department be permitted to award contracts thereon after 
notifying the successful bidder that the provisions in the advertisement requir- 
ing compliance with existing codes and the filing of the certificates to that 
effect are not applicable and requesting them to agree to substitute therefor 
the provision set forth in the Circular Letter of the Director of Procurement 
#100 (which has been the procedure followed since the issuance of the Director 
of Procurement’s Circular Letter #100, dated June 7, 1983) with the under- 
standing that if this clause is not acceptable to the bidder, the award of con- 
tract to said bidder will still be obligatory, if any award is to be made. 

The Department is satisfied that in view of the peculiar conditions surround- 
ing this vast purchasing, the Government will actually suffer a loss through 
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readvertisement at this late date. As time is an important element for con- 
sideration, it is hoped you will be in a position to render a decision in the 
matter very promptly. 

The procedure to be followed in the matter of awarding con- 
tracts after May 27, 1935, where the bid contained provisions for 
code compliance, was set forth in my decision of June 17, 1935, 
14 Comp. Gen. 905, to the Board of Tax Appeals, a copy of which 
was sent to you. In view thereof it is not understood why you refer 
only to the decision of July 1. The general rule is that the accept- 
ance by the contracting officer of a bid imposes on the contractor an 
obligation t6 perform in accordance with the terms of the accepted 
bid or to pay the United States any damages resulting from default 
in performance. United States v. New York & Porto Rico S. 8S. Co., 
239 U. S. 88. However, where the advertised specifications provide 
that the contract shall not be binding on the United States until 
approved by the Secretary of the Interior, or other administrative 
superior of the contracting officer, the action of the contracting officer 
in accepting the bid, etc., imposes no obligation on the United States 
unless and until the contract is so approved by the head of the de- 
partment or other designated administrative superior officer. See 
Monroe v. United States, 184 U. 8. 254, and Darragh v. United States, 
33 Ct. Cls. 377. A contractor who commences work under an accepted 
bid when the specifications require approval of the contract by the 
head of the department or other administrative superior of the con- 
tracting officer, is legally presumed to have done so with knowledge 
that in event the contract is disapproved no obligation is imposed 
upon the United States. 

Applying these general principles of law to the facts stated, you 
are advised that in all cases where the bids were requested on the 
basis of code compliance they must be rejected or the contracts dis- 
approved unless there has heretofore been taken thereon such action 
as has imposed a legal obligation on the Government, or unless 
there be such urgent need for the thing to be contracted for that 
the interests of the Government will not permit of the delay incident 
to readvertising. 

It is believed that the situation reported in your letter of July 29, 
1935, with respect to purchases on behalf of the Indian Service 
where it is necessary to have nonperishable supplies delivered each 
year to the schools by the time they open for the new term, which 
is about September 1, may be considered as such an emergency in 
the public interest as will justify the acceptance of otherwise proper 
bids submitted on the basis of specifications advertised prior to May 
27, 1935, containing requirements of code compliance in all those 
instances where there is not sufficient time to readvertise and enter 
into contracts for the delivery of supplies required and where it is 
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administratively certified that it is not believed readvertising would 
result in lower prices to the United States. This situation could 
have been avoided if prompt administrative action had been taken 
immediately after the decision of May 27, 1935, to readvertise for 
the necessary supplies for the Indian Service or addenda had been 
issued to the specifications where the bids had not been opened. 

The questions stated in the above-quoted letters of July 25 and 29, 
1935, are answered accordingly. 


(A-63427) 
ADVERTISING—BIDS—AWARD 


The failure of a bidder to furnish certain data with its bid does not require 
immediate rejection of a low bid. It is incumbent upon purchasing and 
contracting officers charged with the duty and responsibility of making pur- 
chases to protect the interests of the United States, and this duty and 
responsibility is not performed by merely opening the bids and awarding 
the contract without giving any consideration with respect to bids received, 
except to note that a low bid or bidder failed to furnish something that 
was required that does not affect in any way the price, quality, etc., of 
the equipment to be furnished. 


Comptroller General McCarl to the Secretary of the Navy, August 7, 1935: 
There has been received your letter of July 30, 1935, in reply to 


request of July 6, 1935, for report of the facts with reference to the 
protest of Buff & Buff Manufacturing Co. against the rejection of its 
low bid for furnishing one precision transit and there is noted your 
statement that said bid was rejected “ because the bidder did not sub- 
mit descriptive matter with its bid, as required by the specifications.” 

It is to be understood, of course, that there would be no authority 
to award a contract to a bidder not offering equipment in accordance 
with the advertised specifications, nor to a bidder refusing to furnish 
necessary descriptive data. However, the advertised specifications 
are controlling, that is, the needs of the Navy Department with re- 
spect to surveying instruments are for setting forth in the specifica- 
tions. While there is no objection to stipulating that a bidder must 
furnish certain data with its bid, the failure to so furnish the required 
data does not require immediate rejection of a low bid. Under cir- 
cumstances such as appear to have existed in this case, the contracting 
officer, before making an award, should call to the attention of the 
low bidder its failure to furnish the required data. Had that been 
done in this case, it is possible a considerable saving to the Govern- 
ment would have resulted. 

It is incumbent upon purchasing and contracting officers charged 
with the duty and responsibility of making such purchases to protect 
the interests of the United States, and this duty and responsibility is 
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not performed by merely opening the bids and awarding the contract ] 
without giving any consideration with respect to the bids received, ' 
except to note that a low bid or bidder failed to furnish something f 
that was required that does not affect in any way the price, quality, ' 
etc., of the equipment to be furnished. é 

Otherwise proper payments under the contract as made in this case 
will not be further questioned because of the award being to other 
than the low bidder, but it is requested that the officers of the Navy 
charged with the responsibility of making such purchases be advised 
of the matters herein set forth so that hereafter low bids will not 
be rejected merely because of failure to furnish data that does not 
affect in any way the price, quality, etc., of the equipment to be fur- 
nished, without first advising the low bidder of its failure to furnish 
the required data. If a low bidder fails to furnish the required data 
upon the matter being brought to its attention, the said bid would of 
course, be proper for rejection. 


(A-63492) 


SUBSISTENCE—NAVAL PRISONERS 


A former pay clerk in the Navy held on board a vessel of the Navy awaiting 
trial for an offense alleged to have been committed while a warrant officer 
in the Navy pursuant to article 14 of Articles for the Government of the 
Navy, is, while so held, a prisoner within article 1824, Navy Regulations, 
and the appropriation “ Miscellaneous expenses”; and the warrant officers’ 
mess of the vessel may be paid, from the appropriation “ Miscellaneous 
expenses ”, $1 per day for his subsistence. 


Comptroller General McCar] to the Secretary of the Navy, August 8, 1935: 


There has been received your fourth endorsement July 1, 1935, on 
basic letter of Lt. G. J. Tyler (SC), U. S. Navy, U. S. S. Rigel, 
requesting determination whether payment for subsistence of David B. 
DeLaughter, former pay clerk, U. S. Navy, as directed by the com- 
manding officer of the U. 8S. S. Rigel comes within article 1824, Navy 
Regulations. The order in question is as follows: 


From: Commanding Officer. 

To: Disbursing Officer, U. 8. 8. Rigel. 

Subject: Subsistence of prisoner. 

Reference: (a) Comdt. 11th ND ltr ND11/A17-20(a)—DeL dated April 11, 1985. 
(b) Article 1824, U. 8. Navy Regulations, 1920. 

1. On April 11, 1925, David B. DeLaughter, former pay clerk, U. 8. Navy, was 
placed under arrest and confined on board the U. 8. 8. Rigel by authority of 
reference (a), 

2. In accordance with reference (b) you are authorized and directed to pay 
to the warrant officers’ mess, U. &. 8. Rigel, for the subsistence of the above- 
named prisoner therein, the sum of one dollar ($1) per day, commencing April 
11, 1985 and continuing until further orders, 


Your endorsement is in part as follows: 


2. Under date of December 17, 1934, the President of the United States 
approved the recommendation of the Secretary of the Navy that Pay Clerk 
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DeLaughter be dropped from the rolls of the Navy and he accordingly was 
dropped from the rolls of the Navy effective that date. The President’s action 
in causing DeLaughter to be dropped from the rolls of the Navy was a final 
and conclusive determination of his status in the Navy, and his status there- 
after was that of a civilian no longer subject to the jurisdiction of military 
tribunals for offenses committed while in the service, except for offenses in 
violation of article 14 of the articles for the government of the Navy. 

3. The attached correspondence shows that DeLaughter is at present under 
arrest and confined on board the U. 8. S. Rigel, where he is awaiting trial by 
general court martial for an offense committed in violation of said article 14. 
He is at present being subsisted in the warrant officers’ mess maintained on 
board the U. 8S. S. Rigel. By reference (b) of the basic letter the disbursing 
officer, U. 8S. S. Rigel, was directed, in accordance with the provisions of article 
1824, U. S. Navy Regulations, 1920, to pay to the warrant officers’ mess main- 
tained on board the U. 8. S. Rigel, for the subsistence of DeLaughter, the sum 
of $1.00 per day, commencing April 11, 1935, and continuing until further orders. 
In the basic letter the disbursing officer requests advice as to whether 
DeLaughter comes within the definition of the term “prisoner” as used in 
article 1824, Navy Regulations. 

4. The Navy Department is satisfied that DeLaughter’s status while in arrest 
and confined on board the U. 8S. 8S. Rigel under the circumstances related above 
is that of a prisoner within the meaning of article 1824, U. 8S. Navy Regulations, 
1920. (See, in this connection, Comp. Gen.’s decision of October 10, 19382, 
A-44817.) However, the Navy Department is in doubt as to whether the ap- 
propriation “ Miscellaneous expenses” providing ior “expenses of prisoners 
and prisons” is available to pay to the warrant officers’ mess, U. S. S. Rigel, 
for subsistence furnished DeLaughter, the sum of $1.00 per day until otherwise 
directed, as stated above. Your decision is requested upon this question. 


It is stated that after prior service as an enlisted man in the Army 
and in the Navy, DeLaughter accepted appointment as pay clerk 
June 27, 1926, to rank from February 4, 1926, and was missing from 
the Naval Air Station, Pensacola, Fla., since October 2, 1930, at 
which time it was determined that he was responsible for a shortage 
of approximately $350 in the accounts of the commissary store at 
the Naval Air Station, Pensacola, Fla. 

The appropriation “ Miscellaneous expenses” provides for: 
“* * * Expenses of court martial * * * prisoners and 
prisons, courts of inquiry, boards of investigation.” 

Article 1824, Navy Regulations, provides: 

Prisoners embarked in a naval vessel shall be subsisted, and payment shall be 
made by the supply oflicer to messes ior each prisoner subsisted therein at the 
following daily rates: Cabin, 82; wardroom, $1.50; other officers’ messes, $1. If 
not in an officers’ mess, one ration shall be allowed. No other charge shall be 
made, nor shall any person thus subsisted be required to pay any compensation 
to the mess in which he may live. 

On the facts presented DeLaughter ceased to have any status as an 
officer of the Navy upon being dropped from the rolls of the Navy by 
the President on December 17, 1934, On the facts presented it is not 
clear that the statute of limitations established by the sixty-first of 
the Articles for the Government of the Navy has not run for the 
trial of the offense. But however that may be, he is being held 
pursuant to article 14 of the Articles for the Government of the Navy 
after his separation from the Navy, as authorized by the last para- 
graph of that article, for an offense alleged to have been committed 





110 DECISIONS OF THE COMPTROLLER GENERAL 


while he was a warrant officer in the Navy. Such restraint is im- 
prisonment and while in such status he is a prisoner within article 
1824, Navy Regulations, and the appropriation “ Miscellaneous 
expenses.” Decision A-44817, October 10, 1932; 17 Comp. Dec. 743; 
26 id. 884. You are advised that the warrant officers’ mess of the 
U. S. S. Rigel may be paid from the appropriation “ Miscellaneous 
expenses ” $1 per day for subsistence of former Pay Clerk DeLaughter 
in accordance with the order of the commanding officer of the U.S. S. 
Rigel of May 3, 1935. 





(A-63993) 
LEAVES OF ABSENCE—MILITARY 


A member of the Volunteer Naval Reserve authorized by the naval authorities, 
upon his own application and with his own consent, to perform fifteen days’ 
training duty without pay is not entitled to leave from his civil position 
with pay under section 36 of the act of February 28, 1925, 43 Stat. 1040, 


Comptroller General McCarl to the Secretary of State, August 8, 1935: 
There has been received your letter of July 20, 1935, as follows: 


Under date of January 22, 1935, Harry R. Turkel, an employee of the Depart- 
ment, made application for 15 days’ military leave to Commence January 25, 
torwarding .with his application an “Authorization for training duty without 
pay” reading as follows: 

“Unirep Srates NAvy YARD, 
COMMANDANT’S OFFICE, 
Washington, D. C., January 21, 1935. 
63540 (NR) 
From: Commandant, 
To: Lieutenant (j. g.) Harry R. TurKet, I-V(S), U. 8S. N. R., 
Treaty Division, Department of State, 
Washington, D. C. 


Subject: AUTHORIZATION FOR TRAINING DUTY WITHOUT PAY. 


1. Having requested training duty without pay, you are authorized to report 
to the medical officer, Navy Yard, Washington,-D. C., on or about Jan. 22, 1935, 
for physical examination. 

2. If found not physically qualified, this authority will be considered cancelled. 

3. If found physically qualified, you are authorized to report to the com- 
manding officer, U. 8. S. New Orleans, at New York, N. Y., or such other port 
as that vessel may be, on January 25, 1935, for sixteen (16) days’ training duty 
without pay. 

A copy of this authorization with all endorsements will be forwarded to the 
Bureau of Navigation upon completion of training. 

4. Upon completion of this training duty you will be examined physically. 
Upon return to your home you will consider yourself released from training 
duty. 

5, Bring this authorization with you upon reporting for training duty. In- 
ability to comply with this authority must be reported to the commandant 
immediately. 

6. All travel performed must be without mileage or other expense to the 
Government. 

J. R. DeF Rees, 
Commandant. 
Copy 
F. W. Benson. 

By direction.” 

On January 23 the officer of the Department charged with the administration 
of leaves of absence informed the chief of the division in which Mr. Turkel is 
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employed that inasmuch as the authorization did not amount to an order to 
report for active duty but was merely an authorization based upon a personal 
request, the Department was prevented, under the controlling statute (act of 
February 28, 1925), from granting military leave. It was pointed out, however, 
that annual leave would be granted if requested. In reaching this decision the 
Department was guided by your decision rendered July 15, 1929 (9 Comp. Gen. 
13) from which the following is quoted: 

“* Postal Service employees who are members of the Officers’ Reserve Corps are 
not entitled to leave with pay, under the act of May 12, 1917, 40 Stat. 72, while 
attached by the War Department at their own expense and on their voluntary 
applications for training and instructions as authorized by sections 38 and 39 of 
Army Regulations 140-5 of January 16, 1928.” 

The Department considered that the same basic question, as it relates to 
members of the Officers’ Reserve Corps, having been decided by the Comptroller 
General, the ruling would apply as well to members of the Naval Reserve, and 
particularly so since it would seem that it was the intent of Congress that 
similar treatment should be accorded members of both services. 

No request for annual leave was received from Mr. Turkel who, contrary to 
the Department’s regulations, left his desk in the Department of State and re- 
ported for duty on board a naval vessel under the authorization referred to, 
without obtaining the Department’s approval of leave of absence of any kind. 

On January 28, the chief of division was informed that Mr. Turkel, having 
departed without the approval of leave, “is absent from the Department without 
permission and would ordinarily be liable to disciplinary action.” It was again 
indicated, however, that if annual leave would be requested its approval would 
be given consideration. The reply indicated that annual leave would not be 
requested. Therefore, in order to regularize Mr. Turkel’s status, he was placed 
on annual leave and notification of that action was sent to the Chief of Division 
on January 29. 


The question for decision is whether.an employee of the United 
States who is a member of the Volunteer Naval Reserve may be 
granted 15 days’ leave with pay when authorized by the Secretary of 
the Navy to report at his own expense for training without pay. 

Section 36 of the act of February 28, 1925, 43 Stat. 1090, provides, 
in part, as follows: 


* * * That all officers and employees of the United States or of the District 
of Columbia, who are members of the Naval Reserve, shall be entitled to leave 
of absence from their respective duties, without loss of pay, time, or efficiency 
rating, on all days during which they are employed, under orders, on training 
duty for periods not to exceed fifteen days in any one calendar year. 


The Naval Reserve is organized under the act of February 28, 1925, 
43 Stat. 1080, and consists of three classes, namely: The Fleet Naval 
Reserve, the Merchant Marine Naval Reserve, and the Volunteer 
Naval Reserve. Sections 4 and 9 of the act provide, in part: 


Sec. 4. That the Naval Reserve shall be composed of male citizens of the 
United States and of the insular possessions of the United States of eighteen 
years of age or over who by appointment or enlistment therein, under regula- 
tions prescribed by the Secretary of the Navy, * * * obligate themselves to 
serve in the Navy in time of war or during the existence of a national emer- 
gency declared by the President: * * *. 

Sec, 9, That officers and men of the Naval Reserve, including those who may 
have been retired, may be ordered to active duty by the Secretary of the Navy 
in time of war or when in the opinion of the President a national emergency 
exists and may be required to perform active duty throughout the war or until 
the national emergency ceases to exist; but in time of peace, except as is other- 
wise provided in this act, they shall only be ordered to or continued on active 
duty with their own consent: * * *, 


Section 20 of the act provides that in time of peace officers and 
men of the Fleet Naval Reserve shall be “ required ” to perform train- 
87459°—36——9 
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ing duty, not to exceed 15 days annually, as may be prescribed by 
the Secretary of the Navy, and can be excused only by the Secretary 
of the Navy. They may be given “additional” training or other 
duty, either with or without pay, as may be “ authorized”, with 
their consent, by the Secretary of the Navy. Section 30 established 
the Merchant Marine Naval Reserve, to consist of citizens of the 
United States and insular possessions of the United States following 
the sea as a profession, employed or who have been employed within 
3 years on public vessels of the United States or sea-going vessels 
documented under laws of the United States. At the time of the 
establishment of the Naval Reserve, members of the Naval Reserve 
Force not otherwise authorized to be transferred to the Fleet Naval 
Reserve or the Marine Naval Reserve, were transferred to the Volun- 
teer Naval Reserve. Under section 31 officers and enlisted men of 
the Merchant Marine Naval Reserve are required to be transferred 
to the Volunteer Naval Reserve, or discharged, 3 years after ceasing 
to follow the sea as a profession. Section 35 provides: 


That officers and enlisted men of the Volunteer Naval Reserve shall not be 
required to attend drills or perform training duty and shall receive no pay or 
allowances, except when ordered to active duty or training duty: Provided, 
That they may, upon their own application, approved by the direction of the 
Secretary of the Navy, be given the same active duty or training duty, with 
or without pay, as is provided for officers and enlisted men of the Fleet 
Naval Reserve. 

The active duty or training duty which may be ordered for mem- 
bers of the Volunteer Naval Reserve is that described in sections 
4 and 9 of the act, quoted above. Under section 20, in time of peace, 
annual training duty not to exceed 15 days, is required to be per- 
formed by officers of the Fleet Naval Reserve. This duty is required 
to be performed under orders, and it is further provided “ That they 
may be given additional training or other duty, either with or with- 
out pay, as may be authorized, with their consent, by the Secretary 
of the Navy.” It is such “additional” training or other duty not 
required to be performed which may be authorized. The naval serv- 
ice entitling to leave without loss of pay, time, or efficiency ratings 
is that which may be legally required, and during the period when 
employed “ under orders” by competent naval authority. See, also, 
the statement made in Senate Report No. 866, Sixty-eighth Congress, 
second session, page 6, that “ Existing laws do not allow ‘ military 
leave’ to naval reservists who are Government employees; it is 
desired to place them on a parity in this respect with the National 
Guard ;” also, the statement “It gives reservists who are employees 
of the United States the same leave of absence for training duty 
that is now granted the National Guard”, Congressional Record, 
Sixty-eighth Congress, second session, page 438. The military leave 
provided by section 80 of the act of June 3, 1916, 39 Stat. 203, for 
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officers and employees of the United States who are members of the 
National Guard, is “ on all days during which they shall be engaged 
in field or coast defense training ordered or authorized under the 
provisions of this act” and section 92 of the National Defense Act 
provides that each organization of the National Guard, unless ex- 
cused by the Secretary of War, shall “ participate in encampments, 
maneuvers, or other exercises, including outdoor target practice, at 
least 15 days in training each year.” There is no provision of law 
to authorize members of the National Guard to perform training 
duty, with their consent, without pay and under which they would 
be entitled to pay in a civil position under the Government. 
Accordingly, you are advised that training duty by a member of 
the Volunteer Naval Reserve, without pay, is not within the purview 
of section 36 of the act of February 28, 1925, and does not entitle 
members thus authorized to train to any of the benefits prescribed 
therein. This holding is in harmony with the rule set out in 9 
Comp. Gen. 13, that Government employees who are members of the 
Officers’ Reserve Corps are not entitled to military leave while at- 
tached by the War Department at their own expense and on their : 
voluntary applications for training and instruction authorized by 
law. 


(A-64012) 


TRANSPORTATION—DEPENDENTS OF ARMY OFFICER—ON 
RETIREMENT 


Where, in contemplation of retirement, an Army officer’s orders, relieving him 
from duty at his permanent overseas station, direct him to report for duty 
at a station in the United States, in a leave status, pending retirement, and 
further orders are issued announcing his retirement and directing him to 
proceed to his home, travel of his dependents to his home, prior to receipt 
by the officer of orders announcing his retirement will not operate to defeat 
his right to reimbursement of the commercial cost of their transportation, 
such travel being in connection with a “ permanent change of station” as 
defined by section 8 of the act of June 24, 1935, 49 Stat. 421. 


Comptroller General McCarl to Maj. E. C. Morton, United States Army, 

August 8, 1935: 

There has been received your letter of July 16, 1935, submitting 
for decision whether payment thereon is authorized a voucher cover- 
ing reimbursement of commercial cost of transportation of the de- 
pendents (wife and children) of First Lt. Paul C. Kelly, United 
States Army, retired, from Brooklyn, N. Y., to Yazoo City, Miss., 
between September 15 and 17, 1934, under paragraph 26, Special 
Orders No. 168, War Department, Washington, July 17, 1934, and 
paragraph 30, Special Orders No. 223, War Department, Washing- 
ton, September 20, 1934. 
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The orders involved, when considered in connection with radio- 
gram No. 6878, July 17, 1934, from The Adjutant General, contem- 
plate the relief of Lieutenant Kelly from duty in the Hawaiian 
Department; assignment to duty while in a leave status in the Second 
Corps Area, Governors Island, N. Y.; travel via transport scheduled 
to arrive in New York September 14, 1934; the granting of leave for 
16 days from September 14 to 30, 1934; the retirement of the officer 
on September 30, 1934; and travel to the officer’s home at Yazoo City, 
Miss., on retirement. Such orders are the equivalent of orders di- 
recting him to proceed from Hawaii, via New York, to his home for 
retirement, 

Section 3 of the act of June 24, 1935 (49 Stat. 421), provides: 


During the fiscal year 1935 and thereafter the words “ permanent change of 
station” as used in section 12 of the act approved May 18, 1920 (41 Stat. 604), 
as amended, shall be held to include the home of an officer or man to which he 
is ordered in connection with retirement. 


Inasmuch as it appears that the travel of the dependents of First 
Lt. Paul C. Kelly was in connection with a “ permanent change of 
station ” as thus defined, the fact that the travel was completed prior 
to the receipt by the officer on September 21, 1934, of orders con- 
firming his retirement will not operate to deprive him of reimburse- 
ment of the commercial cost of their transportation to his home. If 
otherwise correct, payment on the voucher is authorized. 


(A-63153), (A-64398) 
CONTRACTS—NONCOMPLIANCE WITH MARKETING AGREEMENTS 





There is no authority of law for rejection of an otherwise proper low bid for 
failure or refusal of the bidder to agree to comply with the provisions 
of any and all existing marketing agreements, licenses, and existing or 
future amendments to either, issued under the Agricultural Adjustment 
Act or supplementary legislation. 


Comptroller General McCarl to the President, Board of Commissioners, Dis- 
trict of Columbia, August 9, 1935: 


There has been received your letter of August 2, 1935, as follows: 


The Director of Procurement, under date of May 8, 1935, directed that 
thereafter all proposal forms and contracts covering dairy products carry 
provision as follows: 

“The contractor shall comply with the provisions of any and all marketing 
agreements, licenses, and amendments to either, in effect on the date of the 
award of this contract or thereafter executed or issued by the Secretary of 
Agriculture under the Agricultural Adjustment Act or supplementary legisla- 
tion, applicable to any of the commodities to be furnished under this contract 
and to the contractor under the terms of such marketing agreements, licenses, 
and amendments, regardless of whether the contractor is a party to any of 
such agreements or amendments thereto. The contractor shall not accept from 
a subcontractor or supplier in the performance of this contract any of the 
commodities to be furnished under this contract, if the subcontractor or sup- 
plier has not filed with the contractor a certificate of compliance in form as 
required by the contracting officer, or if the Secretary of Agriculture has deter- 
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mined that such subcontractor or supplier is failing in the compliance to which 
he has certified and the contractor has been so notified in writing through the 
contracting officer. If the contractor violates or fails to comply with any of the 
foregoing requirements, the Government may, by written notice to the con- 
tractor, terminate the contractor’s right to proceed with the deliveries under 
this contract and purchase in the open market or otherwise procure the unde- 
livered portion of the commodity or commodities to be furnished, and the con- 
tractor and his surety shall be liable to the Government for any excess cost 
occasioned the Government thereby: Provided, That the determination of the 
Secretary of Agriculture as to the failure of compliance by the contractor 
or subcontractor shall be final and conclusive upon the parties thereto: Pro- 
vided further, That if the cost to the contractor of the commodity or com- 
modities to be procured hereunder shall be increased or decreased by any 
marketing agreement, license, or amendment to either, not in effect at the time 
the contract was made, then the purchase price to the Government of the com- 
modity or commodities affected by such amendment or new agreement or 
license shall be increased or decreased accordingly: Provided further, That the 
contractor shall, before final payment, furnish to the contracting officer satis- 
factory evidence of any such increase.” 

The Commissioners, under date of July 9, 1935, solicited bids for furnishing 
and delivering to various District institutions dairy products for consumption 
during the ensuing month, included in which was an item covering 120 pounds 
butter for the D. C. Jail; date set for receipt and opening of bids July 15, 1935. 
The proposal form as issued carried the prescribed provision pertaining to 
“Compliance with A. A. A.” Bids received as follows: 


Chettuet Parse Deion el $0. 273 per Ib. 
Ne ee I iirc cette itwcienicnticttiitnnrcght . 2722 per Ib. 


The low bidder, Swift & Company, deleted from their proposal form all refer- 
ence to the provision queted. 


It will be noted from the provision, that the following two conditions are 
included : 

“The contractor shall comply with the provisions * * * in effect on the 
date of the award * * * or thereafter executed or issued by the Secretary 


of Agriculture under the Agricultural Adjustment Act or supplementary 
legislation * * *” 


“* * ® that if the cost to the contractor of the commodities to be procured 


hereunder shall be increased or decreased by any marketing agreement, license, 
or amendment to either, not in effect at time the contract was made, then the 
purchase price to the Government * * * shall be increased or decreased 
accordingly.” 

In decision rendered January 2, 1934 (18 C. G. 181), it was held that such 
conditions “ would be to render indefinite and uncertain the consideration stipu- 
lated in Government contracts, and the purpose of contracting is to make the 
rights of the parties definite and certain.” 

Further by decision dated July 1, 1985 (A-63153, A-63252, A-63295), it was, 
in substance, ruled that there is not authority of law to require bidders to 
subscribe to subsequent agreements or legislation. Still further, as these bids 
were not submitted on the same basis, there had not been true competition. 

In view of the decisions cited and the failure to receive true competitive bids, 
the Commissioners rejected the two bids received and solicited new bids, under 
specifications and conditions being without reference to the quoted provision ; 


date set for receipt and opening of bids July 24, 1985, at which time bids were 
received as follows: 


Gwtte Gemenny. ok is a eh sl $0. 345 per Ib. 
Chestnut Farms Dairy 


The lowest of the two bids received July 24, 1935, has been accepted and 
order placed. 

However, before soliciting bids for future requirements of dairy products, 
it is respectfully asked that you advise as to the propriety of inclusion in the 
specifications, the provision pertaining to marketing agreements, worded as 
directed by the Director of Procurement. Also, if inclusion is proper, please 
advise if a bid submitted with the provision in question deleted therefrom, is for 


consideration, or should such bid be rejected and award made to the next lowest 
bidder. 


















































































































































































































































116 DECISIONS OF THE COMPTROLLER GENERAL 


The situation here is not unlike that considered in the referred-to 
decision of July 1, 1935, in the matter of a statement in advertised 
specifications that bids were requested on the basis of modification of 
any contract to be entered into as a result thereof to accord with such 
statutory requirements as thereafter might be authorized or required 
by law with respect to observance of minimum wages and/or maxi- 
mum hours of employment and/or limitation as to age of employees. 
It was there concluded, for reasons therein stated, that the low and 
otherwise proper bid could not be rejected because the bidder refused 
to agree to any such stipulation in the contract, and the same conclu- 
sion is applicable—in the absence of specific statutory authority to the 
contrary—to the proposed requirement that bidders agree to comply 
with the provisions of any and all existing marketing agreements, 
licenses, and existing or future amendments to either, issued under 
the Agricultural Adjustment Act or supplementary legislation. As 
you have indicated, the purpose of the law requiring advertising and 
contracting as stated in 13 Comp. Gen. 181, is to make definite and 
certain the obligation of the parties thereto. See Clark v. United 
States, 95 U. S. 539. 

The proposed stipulation quoted in your letter of August 2, 1935, 
properly may be viewed, under the law requiring advertising on the 
basis of specifications permitting full and free competition with award 
of contract to the lowest responsible bidder, only as a request to bid- 
ders on the part of the advertising and contracting agencies of the 
Government that bids be submitted upon the basis that the contractor 
shall comply with the provisions of any and all marketing agreements 
and licenses, and amendments to either, in effect at the time of con- 
tracting or thereafter placed into effect, and that the low bid, if 
otherwise proper, may not be rejected because such bidder refused to 
agree to any such requirement. 


(A-64243) 


AGRICULTURAL ADJUSTMENT ADMINISTRATION—ECONOMIC 
STUDIES 










The Agricultural Adjustment Act, the Jones-Connally Cattle Act, and the 
appropriation for carrying out the provisions of the respective acts have 
for their purpose the removal of surplus products from the market and 
their distribution. A study of the economical effects of the action taken 
pursuant to such acts goes beyond the scope of the appropriation so made, 
and accordingly the appropriation is not available therefor, (Modified by 
15 Comp. Gen. 264.) 


Comptroller General McCarl to the Secretary of Agriculture, August 9, 1935: 
There has been received your letter of July 29, 1935, as follows: 


Section 2 of the Jones-Connally Cattle Act, Public, No. 142, 78d Congress, 
approved April 7, 1934 (48 Stat. 528), amended subsection (a) of section 12 of 
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the Agricultural Adjustment Act, Public, Number 10, 73d Congress, approved 
May 12, 1933, and authorized the appropriation of $200,000,000.00 as follows: 

“2. To enable the Secretary of Agriculture to finance under such terms and 
conditions as he may prescribe, surplus reductions and production adjustments 
with respect to the dairy- and beef-cattle industries, and to carry out any 
of the purposes described in subsections (a) and (b) of this section (12), and 
to support and balance the markets for the dairy- and beef-cattle industries 
there is authorized to be appropriated the sum of $200,000,000: Provided, 
That not more than 60 per centum of such amount shall be used for either of 
such industries.” 

The sections of the original act referred to in the foregoing quotation set 
out the original appropriations, and the purposes for which they were made. 
Excerpts from section 12 (a) and 12 (b) are: 

“ Seo. 12 (a). There is hereby appropriated, out of any nioney in the Treasury 
not otherwise appropriated, the sum of $100,000,000 to be available to the 
Secretary of Agriculture for administrative expenses under this title and for 
rental and benefit payments made with respect to reduction in acreage or 
reduction in production for market under part 2 of this title. Such sum shall 
remuin available until expended. 

“Sec. 12 (b). In addition to the foregoing, the proceeds derived from all 
taxes imposed under this title are hereby appropriated to be available to the 
Secretary of Agriculture for expansion of markets and removal of surplus 
agricultural products and the following purposes under part 2 of this title: 
Administrative expenses, rental and benefit payments, and refunds on 
mae. F. 9 

Section 6 of the Jones-Connally Act authorized the appropriation of an addi- 
tional $50,000,000 as follows: 

“Seo. 6. There is authorized to be appropriated the sum of $50,000,000 to 
enable the Secretary of Agriculture to make advances to the Federal Surplus 
Relief Corporation for the purchase of dairy and beef products for distribution 
for relief purposes, and to enable the Secretary of Agriculture, under rules and 
regulations to be promulgated by him and upon such terms as he may prescribe, 
to eliminate diseased dairy and beef cattlep including cattle suffering from 
tuberculosis or Bangs’ disease, and to make payments to owners with respect 
thereto.” 

By the terms of Public Resolution No. 27, 73d Congress, approved May 25, 
1934 (48 Stat. 805), Congress, pursuant to the authority in the above-quoted 
sections, appropriated $100,000,000 to carry out the purposes of sections 2 and 
6, and an additional $50,000,000 to carry out the provisions of section 6. 

It is contemplated that of the money so appropriated, $25,000 will be made 
available to the Bureau of Home Economics of the Department of Agriculture 
to be used in a study of the distribution of dairy products purchased by the 
Administration and delivered to the Federal Surplus Relief Corporation, for 
distribution through the Corporation's relief agencies. This study would assist 
in determining— 

1. The changes in food purchases and food consumption resulting from the 
distribution of dairy products. 

2. The condition in which these products reach the home, and consumer 
acceptance of the same, 

3. The home uses for which dried skim milk is most satisfactory. 

4. In certain selected areas, the influence on general nutrition of a more 
extended use of milk products. 

5. The cost of packaging and distributing these products. 

It is estimated that, if made available, this $25,000 would be expended in 
the following manner: 


1 person in charge 

2 assistants @ $3,200 

E* ee ook ee leer eh te Sel So ek CL 
" 

Travel __ 

Printing — ~~ 

For field workers for short periods 


OR Or ee SR ee Be ek es) 25, 000 


Your opinion is requested as to whether or not such expenditure would be 
proper in the light of the provisions of the acts authorizing the appropriation. 
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The quoted provisions of the Jones-Connally Cattle Act, the Agri- 
cultural Adjustment Act, and the appropriation to carry out the 
respective provisions of said acts have for their purpose the removal 
of surplus products from the market and their distribution. 

The proposed allotment to the Bureau of Home Economics pro- 
poses to supplement by other work that under the Jones-Connally 
Cattle Act and the Agricultural Adjustment Act and to determine 
the effect of the action under the two acts mentioned. While such 
an investigation may have a beneficial relation to Home Economics 
it goes beyond the scope of the statutes in question. It must be held, 
therefore, that the desired investigation may not be paid for from 
the funds appropriated to carry out the Jones-Connally Cattle Act 
and the Agricultural Adjustment Act. 


(A-64348) 


CLASSIFICATION OF CIVILIAN POSITIONS—FIELD SERVICE, NAVAL 
ESTABLISHMENT 


Pursuant to the saving clause in section 1 of the Brookhart Salary Act of 
July 3, 1930, 46 Stat. 1005, the allocation of field positions under the Naval 
Establishment made mandatory by section 2 of the act, does not authorize 
or require reduction of the compensation rates of employees in the same 
positions held July 2, 1930, immediately prior to the act, even though in 
excess of the maximum salary rates of the grades in which the positions 
are administratively allocated. The saving clause does not protect salary 
rates received in other positions July 2, 1930. 


Comptroller General McCarl to the Secretary of the Navy, August 9, 1935: 
There was received your letter of July 31, 1935, as follows: 


Reference is made to your letter of March 9, 1932, requesting an administra- 
tive report regarding the action taken by the Department to effect the final 
classification of employees in group IV (b) in the field service of the Navy 
Department in compliance with section 2 of the Brookhart Salary Act of July 
3, 1930, and your decision of November 18, 1930 (10 Comp. Gen, 216), and the 
Department’s reply thereto of April 8, 1932. The final classification, which 
has been prohibited by statutes during the fiscal year 1933 and 1934 and to 
some extent during the fiscal year 1935, in the absence of any prohibitory 
statute, may now be effected as funds were provided in the Naval Act for the 
fiscal year 1936 to cover the cost of such classification. 

The Department Personnel Classification Board has practically completed the 
final allocation of all positions in group IV (b) in its field service and the 
Department is about to effect the final classification of such positions. 

The final classification of certain positions in group IV (b), as determined 
by the Department Personnel Classification Board, is lower than the grades 
assigned such positions under the tentative classification which was effected 
on January 1, 1931. The tentative classification was made on the basis of the 
compensation of the incumbents of the position on December 31, 1930, in 
order to timely meet the requirements of the Brookhart Salary Act and the 
decision of the Comptroller General above referred to, and the Department 
did not take into account the character of the work upon which the employees 
were engaged. In the majority of the cases the present salary rate of the 
incumbent of the position is within or below the salary range of the grade in 
which his position has been finally classified. The compensation of these 
employees will be fixed in accordance with rules 2, 8 and 4 of section 6 of 
the Classification Act of 1928 governing the determination of the initial com- 





en eh eee 


60. 


-—_ 


— wi oe Fr oe OF 


a FT —_— ——=— -— 


DECISIONS OF THE COMPTROLLER GENERAL 119 


pensation of employees under classification, which were applied to the classifi- 
cation of group IV (b) employees in the field service of the Navy Department 
by your decision of November 13, 1930. 

There appears to be no established rule to govern the fixation of the com- 
pensation of employees in the following groups where the present salary rate 
of the employee fixed under the tentative classification is higher than the 
maximum salary rate of the final classification grade of his position as de- 
termined by the Department Personnel Classification Board: 

Group 1.—Employees in the various classification services, grades and 
classes who were in group IV (b) on December 31, 1930, and who are now 
occupying the same positions and performing the same duties. 

Group 2.—Employees in the various Classification services, grades and classes 
who were in group IV (b) on December 31, 1930, but are now occupying dif- 
ferent positions and performing different duties. 

Group 3.—Guards, masters at arms, telephone operators and telegraphers 
who were in group IV (b) on December 31, 1930, and who are now occupying 
the same position and performing the same duties. The pay of these em- 
ployees under tentative classification was fixed in accordance with the de- 
cision of the Comptroller General of February 20, 1931 (A-35235), which au- 
thorized the inclusion of the increased rates of pay for overtime or night work 
and for work on Sundays and holidays, received during the year ended July 2, 
1930, in the computation of the per annum equivalent of their per diem com- 
pensation for conversion to per annum classification rates. 

Group 4.—Employees in the various classification services, grades and classes 
who were on December 31, 1930, in various ratings carried in the schedule of 
wages for civil employees in the field service of the Navy Department and 
the Marine Corps under group I (laborers), group II (helpers), and group IIT 
(mechanics), and who on that date were performing the same character of 
work as that performed by employees in group IV (b) and were transferred to 
group IV (b) and given a tentative classification grade and pay. These em- 
ployees are now occupying the same positions and performing the same duties 
as they performed at the time of their transfer to group IV (b). 

Group 5.—Blueprinters and Photostat Operators who were on December 31, 
1930, carried in the rating of “ Blueprinter” under Group III of the Schedule 
of Wages and were transferred to Group IV (b) and given a tentative classifi- 
cation grade and pay. These employees are now occupying the same positions 
and performing the same duties that they performed at the time of their 
transfer to Group IV (b). 

Your decision is requested as to whether the Department may fix the com- 
pensation of the above-mentioned employees under final classification at their 
present salary rates, which were fixed under tentative classification, in view 
of the following saving clause against reduction in compensation in Section 
1 of the Brookhart Salary Act of July 8, 1980: 

“* * * Provided further, That nothing contained in this act shall operate 
to decrease the pay of any present employee * * *.” 


In decision of November 13, 1930, 10 Comp. Gen. 216, 220, where- 
in was required classification of employees in group IV (b) in the 
field service of the Naval Establishment, under the terms of section 
2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, it was 
stated : 

Particular. attention is invited to the saving clause against reductions in 
compensation, appearing in the last proviso to paragraph from section 1 of 
the Brookhart Salary Act above quoted. A similar saving clause appeared 
in the Welch Act which was held to be applicable to the fleld service. 8 Comp. 


Gen. 154; id. 279. Of course, the saving clause in the Brookhart Salary Act 
would be effective only from its date, to wit, July 3, 1980. 


In the first of the cited decisions under the Welch Act, a question 
was stated and answered as follows: 


8. Does the following provision of the act apply to employees in the fleld 
service? “That nothing contained in this act shall operate to decrease the 
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pay of any person employed, nor deprive any employee any advancement au- 
thorized by law, and for which funds are available.” 

3. Yes. While the saving clause appears in the administrative provision 
having to do with the automatic increases in salary rates applicable only to 
the departmental services in the District of Columbia, the terms of the clause 
extend it to the operation of the entire act. But in this connection it must 
be understood that said provision does not prohibit or preclude administrative 
reductions in compensation for cause; that is, reductions that legally could 
have been made if the Welch Act had not been enacted. 


In the second of the cited decisions under the Welch Act, it was 
held that although the question as to the proper grade in which 
a field position should be allocated was entirely for administrative 
consideration, a reduction in an existing salary rate of an employee 
was not authorized or required. 

In decision of February 20, 1931, 10 Comp. Gen. 379, it was held 
as follows (quoting from the syllabus) : 

The saving clause in the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, 
Was operative to prevent a decrease only in the regular rate of pay of civilian 
employees under the Naval Establishment whose compensation was required 
to be adjusted from a per diem to a per annum basis, exclusive of additional 
pay for overtime, Sunday, or holiday service, performed in an emergency or 
because of unusual exigencies of the service, but as to employees, such as 
policemen, telephone operators, and telegraph operators, who are regularly 
and continuously required to be available for duty outside the hours prescribed 
by the Navy Department for their regular service, the increased rates of pay 
for overtime and night service and for service on Sundays and holidays 
received during the year ended July 2, 1930, may properly be included in com- 
puting the regular pay of employees to which the saving clause is applicable 
and their per annum salary should be fixed accordingly. 

Employees under the Naval Establishment whose salary rates have been 
adjusted from a per diem to a per annum basis under the terms of the Brook- 
hart Salary Act are no longer entitled to additional compensation for overtime, 
Sunday, or holiday work. 

The quoted saving clause in the Brookhart Salary Act has since 
continued to operate to prevent a reduction in compensation of an 
employee below that received July 2, 1930, as long as the employee 
remains in the same position, that is, performing substantially the 
same duties and having substantially the same responsibilities, if the 
reduction would result solely by reason of applying the provisions 
of the act. 

It is understood that in all of the groups mentioned in your 
letter, the salary rates received December 31, 1930, were the same 
as those received July 2, 1930, immediately prior to the date of 
the Brookhart Salary Act, the per diem rates having been adjusted 
to equivalent per annum rates effective January 1, 1931 (10 Comp. 
Gen. 216; id. 379). On this basis, the final allocation of positions 
does not authorize or require reduction of the compensation rates 
of employees in groups 1 and 8 stated in your letter. The compen- 
sation rates of employees in groups 2, 4, and 5 of your letter are 
required to be fixed at a rate in the classification act grade in which 
their positions have been properly allocated, the saving clause havirig 
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no application, it being understood that the transfer of the em- 
ployees mentioned in groups 4 and 5 of your letter from other 
classes of positions to positions falling within group IV (b) of the 
schedule, were actually made effective on or after July 3, 1930, al- 
though the employees may have been on assignment or detail or 
otherwise performing duties of positions in group IV (b) of the 
schedule. Referring to the employees in groups 4 and 5 of your let- 
ter, the saving clause would not operate to save the salary paid on 
July 2, 1930, or December 31, 1930, under the schedule fixed for 
group I (laborers), group II (helpers), and group III (mechanics 
and blueprinters). 
The questions presented are answered accordingly. 


(A-62406) 


EDUCATION OF FEDERAL EMPLOYEES’ CHILDREN—RECLAMATION 
PROJECTS 


As the education of children of Federal employees is not now, and never has 
been, regarded generally as a responsibility of the Federal Government, in 
the absence of special statutory authority, appropriations for a reclama- 
tion project are not available for payment of tuition, or the cost of 
education on any other basis, of children of Federal employees engaged on 
such projects. 


Comptroller General McCarl to the Secretary of the Interior, August 10, 1935: 


There has been received your letter of May 25, 1935, as follows: 


I am enclosing a draft of contract proposed to be entered into between the 
United States and School District No. 11 of Malheur County, Oregon. The 
contsruction in this district of the Agency Valley Dam, Vale Project, by the 
Bureau of Reclamation under the jurisdiction of this Department has added 
materially to the enrollment of pupils in the district school, and it is proposed 
in the contract herewith that the United States pay the district that propor- 
tionate share of the cost of school facilities for the school years 1934-1935, and 
1935-36, which the number of children in the school dependent upon em- 
ployees engaged in the construction of said dam bears to the total school 
enrollments for these two years. 

In the Comptroller’s decision of September 24, 1917, it was held that Federal 
funds might be used to erect a school building at Rimrock, Washington, a 
remote locality where reclamation work was in progress, and where the ex- 
istence of school facilities would aid the Government in securing efficient em- 
ployees to prosecute the work in the remote locality. You held upon reconsidera- 
tion of your decision A-38343 of September 29, 1931, that appropriations made 
for the prosecution of work on the Colorado River Dam at Boulder Canyon, 
might be used for the construction of temporary school buildings, the contractor 
to bear the expense of maintaining and operating the schools, unless otherwise 
provided by law. 

In the present case, the Agency Valley Reservoir is being constructed in a 
remote locality, and if school facilities are not available there, it would be 
difficult or impossible for the United States to obtain married employees with 
children to carry on the work, or for the contractor having the contract for 
the construction of the dam, to obtain laborers, foremen, mechanics, and other 
employees to carry out his contract. 
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It is requested that you consider the terms of the proposed contract and 
advise me whether payments may be made thereunder if the contract is exe- 
cuted by the school district and the United States. 

It is understood from your letter and the inclosure, that the con- 
struction of the Agency Valley Dam is a part of the Vale reclama- 
tion project authorized by the act of March 3, 1925, 43 Stat. 1168, 
and for the continuation of construction of which there has been pro- 
vided an annual appropriation item for the last 10 fiscal years, in- 
cluding the current fiscal year, 48 Stat. 381. Your letter would 
indicate, also, that a public-works allotment under title II of the 
National Industrial Recovery Act has been made for this project. 

It has not been made clear why the school problem arises now after 
the project has been in course of construction for a period of ap- 
proximately 10 years. In any event, notwithstanding the views of 
the Comptroller of the Treasury, expressed in decision of September 
24, 1917, cited by you, there is no provision in the Reclamation Act of 
June 17, 1902, 32 Stat. 388, or any of its amendments, or in any of 
the annual appropriation items for this project, or in the terms of 
title II, of the National Industrial Recovery Act, authorizing the 
use of public funds for payments of school tuition, or the cost of 
educating on any other basis, of children of Federal employees en- 
gaged on reclamation projects. The decision of September 29, 1931, 
A-38343, held to the same effect with regard to the Boulder Canyon 
project. The decision of October 17, 1931, giving reconsideration to 
the matter, withdrew further objection by this office to the erection 
of temporary school buildings, in the opinion of the Secretary of 
the Interior “ necessary to carry out the purposes of the project ”, 
the title to which remained in the United States, only with the under- 
standing that “the contractor would bear the expense of maintaining 
and operating the schools, unless and until otherwise specifically 
provided by law.” 

The education of children of Federal employees is not now and 
never has been regarded generally as a responsibility of the Federal 
Government, but as a responsibility of the employees themselves 
and/or the local authorities. 

It is to be observed that Federal aid for public schools of a State 
because of the attendance of pupils as to whom the United States 
recognizes a responsibility is provided by law. See, for example, 
Public Nos. 103 to 108, 110 to 114, 119, 126, and 127, Seventy-fourth 
Congress, first session. 

You are advised, therefore, that the proposed contract is unlaw- 
ful, and that, in the absence of special statutory authority, Federal 
funds are not available for the payments proposed by such contract, 
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(A-62267) 
CONTRACTS—ACCEPTANCE OF COMPLETED WORK 


Where a contract stipulates the particular Federal officer, for instance, the 
head of a bureau, to accept work when completed under a contract, the 
alleged acceptance of the work by another, for instance a subordinate, forms 
no basis for determination of the respective rights of the Government and 
the contractor under the terms of the contract, such as responsibility for 
the protection of the work against dampness and cold and computation of 
liquidated damages for delay in completion. 


Comptroller General McCarl to the Secretary of Agriculture, August 12, 1935: 


Consideration has been given to your letter of July 25, 1935, as 
follows: 


Receipt is acknowledged of your letter, A-62267, dated June 27, 1935, and con- 
tents noted, relative to the briefs transmitted to your office by the Standard 
Accident Insurance Company, surety on the bond of the Temple Construction 
Company, and the Temple Construction Company, and the brief filed by this 
Department in connection with the contract no. Als—9445, dated December 21, 
1933. 

You state in your letter that the status of the matter under the contract “ does 
not appear to be such at this time as will enable this office to determine the 
balance, if any, chargeable against the contractor thereunder as the work appears 
not to have been completed.” 

It is believed that your office has misconstrued the reason for the transmittal 
of these briefs to you. By reference to the brief submitted on behalf of the 
Department it will be noted that the contractor had been notified to stop work 
under the contract and that his surety was being notified to complete the job. As 
a result of the letter to the surety company a representative of that company 
visited the Department and stated that the whole question depended upon a legal 
interpretation of the specifications and especially appendix A thereof, and asked 
that a representative of this Department accompany him to your office in order 
to obtain information as to the manner in which the question was to be submitted 
to you. 

Following the suggestion of your office the surety and the Department filed 
briefs in this case in order to present their respective interpretations of the 
specifications covered by this contract. The main contention of the surety 
is that appendix A of the specifications eliminated the necessity of having 
laboratory tables installed, whereas the Department contends that under 
the contract (page 44) laboratory tables were specifically called for. As a 
result of this contention, which first arose on November 26, 1934, the con- 
tractor addressed a letter to the Department stating that the work under 
this project was completed and requested that final inspection be made. At 
that time he refused to comply with the requirements of the specifications in 
respect of the laboratory tables. Inspection was made by the Department on 
November 27 and it was disclosed that the building was not completed. A 
list of items was submitted to the contractor showing the work necessary to 
be done. Further, on December 7, Dr. J. R. Mohler, Chief Bureau of Animal 
Industry, notified Mr. Borriello, the representative of the contractor, that the 
Government would not accept the building until a number of items had been 
adjusted, including the disagreement of long standing over the amount of the. 
laboratory equipment required by alternate A of the specifications. 

Again on December 29, Mr. M. C. Betts, officer in charge of the project, 
addressed a letter to the Temple Construction Company, replying to their 
letter of December 18, and called attention to the fact that some of the 
items listed to be corrected in the letter of December 7 had not been cor- 
rected, nor had the grading of the west side of the building been completed 
when an inspection was made on December 28, and advised the contractor 
that unless this work was completed immediately recommendation would be 
made to have the work done by others and charged to the contractor. It 
was during this period of controversy that, on or about January 29, 1935, 
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during very cold weather, many of the radiators burst, due to the failure of 
the contractor to heat the building as called for under the specifications. It 
was also at this time that an attorney for the Temple Construction Company 
filed a brief with the Department and later, on February 4, 1935, filed a 
supplemental brief relative to the controversy over the laboratory tables, which 
were replied to by the Department notifying the company that the Secretary 
found that they were required under the specifications to perform certain work 
which they had failed to do. 

On March 1, 1935, a letter was addressed to the Temple Construction Com- 
pany notifying them that they were in default and that the contract was 
being turned over to the bonding company for completion. The bonding 
company was likewise notified on March 1. 

As the result of this long-drawn-out controversy the Department has never 
accepted the building, as Dr. Mohler, Chief of the Bureau of Animal Industry, 
has never given a written acceptance to the contractor, nor has Mr. Betts, 
the officer in charge, made a recommendation to Dr. Mohler for acceptance 
of the building based on the inspection made by him. Two questions, therefore, 
present themselves for determination by your office: 

(1) Is the contractor required under the provisions of the specifications to 
install laboratory tables, or does alternate A exclude laboratory tables from the 
provisions of the specifications? 

(2) The contractor contends that laboratory tables were excluded from the 
provisions of the specifications; if that contention is found by your office to be 
correct, then the questions of who is responsible for damage to the heating plant 
ane oars long liquidated damages run against the contractor, would be for deter- 
mination. 


The contract in question was entered into March 19, 1934, between 
the United States, represented by the Secretary of Agriculture, and 
the Temple Construction Corporation, and provided that in consider- 
ation of $45,718 the contractor should furnish all labor and material, 
except as modified by alternate A of the specification, and perform all 
work required for the erection of the main laboratory building for the 
Bureau of Animal Industry, Division of Zoology, Department of Ag- 
riculture, at Beltsville, Md., with requirement that the work be com- 
menced within 10 calendar days after date of receipt of notice to pro- 
ceed and be completed within 180 calendar days after date of receipt 
of said notice. The contract stipulated that the Chief of the Bureau 
of Animal Industry of the Department of Agriculture was designated 
as the authorized representative of the contracting officer, and it fur- 
ther stipulated that the contractor would be responsible for the work 
until the final acceptance thereof as evidenced in writing by the Chief 
of said Bureau and the final payment made, at which time the con- 
tractor would be released from further obligation except upon proof 
of error or as required in the contract and set forth in the perform- 
ance bond. 

The contract further provided, in connection with the details of 
the work to be performed under the contract, that: 


Laboratory tables shall be built-in as indicated on drawings. Table tops, 
splash backs and top of curbs shall be of selected white pine. Table tops 
shall be worked from 2-inch stock and the splash backs and top of curbs from 
14-inch stock, and shall be glued up for width using water-resisting glue and 
hardwood splines as indicated. Frames for drawers and cupboards shall be 
1%%-inch thick, shelves and partitions Y-inch thick glued up in the required 
widths. Cupboard doors shall be one panel stock door with neat molding 
around panel and with rails and stiles worked from one inch by 2-inch stock. 
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Drawers under tables shall have sides dovetailed to the fronts and grooved 
for backs, bottoms, and guide strips. Sides shall extend back as far as space 
permits. Bottoms shall be three-ply laminated and let into the fronts, sides, 
and backs. Drawers shall have hardwood runs and guide strips, and shall be 
double faced where indicated. 

Cabinets on wall over laboratory tables shall have glass-paneled doors with 
wood muntins and wood shelves, as indicated. Sliding cabinet doors, where 
indicated, shall operate on ball bearing metal sheaves, specified elsewhere. 

As stated in the contract, the work was modified by “Alternate A” 
of the specifications as follows: 

All built-in cabinets, cupboards, and table-type soapstone sinks in all labora- 
tory rooms on the first and second floors (except in rooms 201 and 213), as 
shown on the drawings and herein specified, shall be omitted. 

The contractor shall install all wood grounds in plaster walls where indi- 
cated for cabinet work to be installed at a future date. 

Hot and cold-water supplies and waste lines for omitted sinks shall be 
roughed in through wall and above floor and capped for future connection. 


All requirements of the foregoing specifications, except as herein modified, 
shall govern under this alternate. 


As you have indicated, there is a controversy between the con- 
tracting officer and the contractor whether the contractor is required 
by the terms of the contract to construct laboratory tables as indi- 
cated on the drawings or whether all laboratory tables were elimi- 
nated under alternate A except in rooms 201 and 213. It is under- 
stood the contractor has constructed the laboratory tables in rooms 
201 and 213 of the building, but has declined to construct said tables 
in the other rooms indicated on the drawings because of the stated 
belief of the contractor that under alternate A there was no such 
requirement for the construction of laboratory tables in the other 
rooms. It is too clear for serious argument that laboratory tables 
are not in terms mentioned in the above-quoted alternate A of the 
contract while they are specifically mentioned and required in the 
contract to be “ built-in as indicated on drawings.” The contractor 
apparently urges that the built-in cabinets, cupboards, and table- 
type soapstone sinks are an integral part of a laboratory table and 
that such cabinets, cupboards, and table-type soapstone sinks having 
been eliminated under alternate A from the work to be performed 
it necessarily follows that the laboratory tables were likewise so 
eliminated. 

However, it is an obvious fact that a laboratory table is not nec- 
eXarily required to have built-in cabinets, cupboards, and soapstone 
sinks attached thereto; that it is possible to construct a laboratory 
table without cabinets, cupboards, and sinks, and if it had been the 
intention to eliminate from the contract work all of the laboratory 
tables, as required by the terms of the contract, except in rooms 201 
and 213, as urged by the contractor, alternate A should have been 
in the terms of the requirement which was to be eliminated there- 
under. It is clear that it was not in such terms, and attention may 
be invited to article 2 of the contract, which stipulated that anything 
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mentioned in the specifications and not shown on the drawings or 
shown on the drawings and not mentioned in the specifications should 
be of like effect as if shown or mentioned in both. While the labora- 
tory tables to be installed were indicated on the drawings and while 
alternate A of the specifications eliminated built-in cabinets, cup- 
boards, and table-type soapstone sinks, said alternate did not elimi- 
nate the laboratory tables shown on the drawings. 

The conclusion appears inescapable that under the terms of the 
contract the contractor is required as a part of the work covered 
by the contract price to construct, in all of the rooms indicated on 
the drawings, laboratory tables, but, with the exception of rooms 
201 and 213, such contractor is not required to construct built-in 
cabinets, cupboards, and table-type soapstone sinks in the laboratory 
rooms on the first and second floors, and this conclusion is supported 
by the specific terms of alternate A, that hot- and cold-water supplies 
and waste lines for omitted sinks shall be roughed in through wall 
and above floor and capped for future connection, and the require- 
ment in said alternate for installation of “ wood grounds in plaster 
walls where indicated for cabinet work to be installed at a future 
date.” 

With respect to the responsibility for the alleged damage to the 
heating plant due to freezing on or about January 29, 1935, the 
contract stipulated that: 

The contractor shal) provide temporary heat to protect all work and materials 
against injury from dampness and cold. At all times when there is concrete 
not thoroughly set, and after starting to apply the first coat of plastering, he 
shall maintain a temperature of not less than 40 degrees Fahrenheit at the 
places where those conditions exist. For 10 days previous to placing of interior 
wood finish, a temperature of at least 70 degrees Fahrenheit shall be main- 
tained in the building. 

As above stated, under the express terms of the contract the con- 
tractor was responsible for the protection, etc., of the building until 
completion and final acceptance in writing by the Chief of the Bureau 
of Anima) industry, who is designated in the contract as a representa- 
tive of the contracting officer and the official authorized to accept the 
work as completed. No other subordinate of the Department of 
Agriculture had any authority to accept the work as completed. See 
Hawkins y. United States, 96 U, 8. 689. It is reported that the wok 
had not been accepted as completed when the damage to the heating 
system occurred, and in fact had not been accepted as completed on 
March 1, 1925, when the contractor was notified that its right to 
proceed had been terminated and request made on the surety com- 
pany to complete the work. ‘The work was not accepted as completed, 
not only because of the failure and refusal of the contractor to install 
the laboratory tables in the buildings as indicated on the drawings, 
but because the contractor was notified in letter of December 7, 1034, 
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by the Chief of the Bureau of Animal Industry, that the Government 
would not accept the building as completed until a number of items 
named in said letter had been adjusted. The inspector in eharge of 
the project was notified December 4, 1934, of defects in the attic stair 
landing, leaks in heating and water system, and of wrong type of 
damper installed on boiler. On December 18 the contractor notified 
the Department of Agriculture that the adjustments listed in the 
letter of December 7 had been completed, but an inspection of Decem- 
ber 21 showed water table, grading, leaks, and damper not satisfac- 
tory. A further inspection on December 28, 1934, showed certain 
items as uncompleted, and the contractor was informed that unless 
the work was completed immediately recommendation would be made 
to have the work done by others and charged to the contractor. A 
further inspection of January 12, 1935, disclosed conditions not 
previously noted, including a wrongly cut roof rafter, necessity for 
adjustment of casement hardware and window screens, and unsatis- 
factory stucco work. The controversy with respect to these uncom- 
pleted items, as well as the laboratory tables, finally dragged on 
until March 1, 1935, when the right of the contractor to proceed was 
terminated, as provided for in article 9 of the contract. 

The contract specifically provided in article 15 that all disputes, 
except labor issues, arising under the contract should be decided by 
the contracting officer or his duly authorized representative, subject 
to written appeal by the contractor within 30 days to the head of 
the department concerned or his duly authorized representative, whose 
decision should be final and conclusive upon the parties thereto as to 
such questions. Also, that “in the meantime the contractor shall 
diligently proceed with the work as directed.” See in this connection 
Penn Bridge Co. v. United States, 59 Ct. Cls, 892, and cases there cited 
at page 897. It is apparent that the contractor did not diligently 
proceed with the work, and the record is not clear that the contractor 
appealed to the Secretary of Agriculture concerning disputes between 
the contractor and the inspector or Chief of the Bureau of Animal 
Industry with respect to the named items of work which were reported 
as uncompleted, In view of the specific terms of the contract, there 
is no legal basis for the conclusion reached by the contractor that the 
delivery of the keys to an employee of the Department of Agriculture 
at Beltsville constituted acceptance of the contract work, and such 
employee was not authorized by the terms of the contract to accept 
the work as completed or to assume the responsibility on the part of 
the United States for the protection of the building or the heating 
system, which the contract definitely and unequivocally placed on the 
contractor until the work had been accepted in writing by the Chief 
of the bureau of Animal Industry, 
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It follows that the contractor is properly chargeable with the cost 
of repairing or replacing the heating system due to the freeze and with 
liquidatéel damages for any delays after the stipulated date for com- 
pletion, unless such delays resulted from causes stated in article 9 of 
the contract as entitling the contractor to remission of liquidated 
damages. Definite findings of fact as to the causes and periods of 
delay should be made by the contracting officer or his authorized 
representative, as provided in article 9 of the contract. 

As stated in my letter of June 27, 1935, to the Secretary of Agri- 
culture in this connection, the contract should be promptly completed, 
by contract or otherwise, as stipulated in article 9 of the contract and 
there should be transmitted to this office a full report, including the 
required findings of facts, for consideration in the settlement of the 
claims of the contractor or the completing surety under said contract. 
You are advised accordingly. 


(A-64239) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE— 
ORDNANCE DEPARTMENT OF THE ARMY 





The classification survey of the field service authorized by section 5 of the 
original classification act of 1923, which has since been made but which 
has never had the approval of the Congress, forms no proper basis for 
the classification of field positions. There is no authority to use any 
“service” other than those appearing in the classification act, as amended, 
in the classification of field positions. 

Field positions under the Ordnance Department of the Army which correspond 
to positions in the District of Columbia exempted from classification by 
the terms of section 5 of the original classification act, including super- 
visors and other positions, the duties and responsibilities of which are 
not clerical, administrative or fiscal in nature, but which have to do 
exclusively and directly with the work of other employees in the trades, 
crafts and similar occupations, are exempted from field classification under 
section 2 of the Brookbart Salary Act of July 3, 1980, 46 Stat. 1005. 


Comptroller General McCarl to the Secretary of War, August 12, 1985: 
There was received your letter of July 25, 1935, as follows: 


Inclosed herewith is a memorandum of the Chief of Ordnance and an un- 
signed draft of a letter to you presented by him on the subject of the use in 
the Ordnance Department at large of the services and grades contained in 
the “ Preliminary Class Specifications of Positions in the Field Service—P. C. B. 
Form No. 18” in extending the Classification Act to the field service. The 
action of the Ordnance Department in this case has not yet been authorized 
by the Department. 

Information is requested whether in the field classification the Department 
is restricted to the services prescribed in the Classification Act of 1923, as 
sneeeee, or is authorized to utilize the services contained in P. C. B. Form 

o. 18. 


The unsigned draft of letter referred to is as follows: 
The Ordnance Department, United States Army, in attempting to properly 


classify its field employees under the Classification Act of March 4, 1923, found 
it impossible to make the classification in the four services as set forth in 
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said act. The act, as originally drawn, was intended for use in the Depart- 
mental Service of the District of Columbia only. The Congress appreciated 
that the classification of field employees could not be accomplished in the four 
services, namely, professional and scientific, subprofessional, clerical, admin- 
istrative and fiscal, and custodial, as evidenced by section 5 of the act which 
reads, in part, as follows: 

“The board shall make a survey of the field services and shall report to 
Congress at its first regular session following the passage of this act schedules 
of positions, grades and salaries for such services, which shall follow the 
principles and rules of the compensation schedules herein contained insofar 
as these are applicable to the field services.” 

The report and recommendations of the board referred to are contained in 

Personnel Classification Board Form No. 18, ‘‘ Preliminary Class Specifications 

of the Positions in the Field Services.” 

Classification of the personnel of the Ordnance Department in the field presents 
special difficulties if only the four services prescribed in the law are to be used 
because it operates large manufacturing establishments and ammunition depots. 
A large percentage of the positions occupied by its civilian personnel are not 
defined as being classifiable under the four services set forth in the act, but are 
defined in P. C. B. Form No. 18. A list of these positions follows: 

Position Brief description of duties 

Superintendent of manufac- Supervising the general methods of manufactur- 

turing activities series. ing in ordnance establishments. 

Brakeman series Braking freight cars at ordnance establishments. 

Conductor series Operating trains under all freight and passenger 
conditions and other duties incident to the 
position. 

Foreman series Supervising the work of a large group of em- 
ployees. 

Gang boss series Supervising a gang composed of either individual 
or group workers. 

Launch captain series Supervising and operating gasoline launches used 
in water transportation at ordnance establish- 
ments. 

Production assistant series... Assisting the production department in making 
estimates, follow-up work, writing route 
sheets, etc. 

Yardmaster series Supervising the loading and unloading of railroad 
cars, supervising traffic within the yards. 

Gage checker series Checking for standardization, special tools, gages, 
and manufacturing fixtures for all classes of 
work where close accuracy is necessary. 

Inspector, ordnance material Inspecting ordnance material in the process of 

series. manufacture and general inspection to estab- 

lish the conditions and care necessary for 
upkeep of materials and apparatus in the 
service. 

Ammunition inspector series... Conducting surveillance inspections; seeing that 
Safety Regulations are complied with. 

Inspector series Supervising work of subinspectors. 

Subinspectional series........ Assisting in the physical inspection of ordnance 
materials in the process of manufacture. 


Since the Classification Act exempts from classification only the “ employees 
in positions the duties of which are to perform or assist in apprentice, helper, 
or journeyman work in a recognized trade or craft and skilled and semiskilled 
labor ” and since the Webster’s Dictionary definition of the word “ journeyman ” 
as “a worker who has learned a handicraft or trade; distinguished from 
apprentice, foreman, and master” has been used by the Chief of Ordnance, he 
believes that the aforementioned positions should be classified. 

The Ordnance Department has accomplished its classification of these posi- 
tions by adopting two services, the crafts and custodial (CR), and the inspec- 
tional and investigational (IN), from the recommendations of the Personnel 
Classification Board, whose report is contained in P. C. B. Form No. 18, and 
adding with the informal approval of the Civil Service Commission a subinspec- 
tional service (SI). The salary ranges adopted are those recommended by 
the Board which are salary ranges given in the Classification Act, as amended. 
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For example, the crafts service from grade 1 to 10 corresponds to the salary 
range of the custodial service from grade 1 to 10, the crafts service from 
grade 11 to 15 corresponds to the salary range of the clerical, administrative, 
and fiscal service from grade 8 to 12; the inspectional service grade 1 to 13 
corresponds to the salary range of the clerical, administrative, and fiscal 
service from grade 3 to 15; the subinspectional service grade 1 to 4, corre- 
sponds to the salary range of the custodial service from grade-2 to 5. 

The Chief of Ordnance points out that in adopting the aforementioned serv- 
ices which were recommended by a board appointed by law he believes that the 
following rulings of the Comptroller General have been complied with. The 
rulings state, in part, as follows: 

“Section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, re- 
quires that there be selected with respect to each group of field positions a 
departmental grade or salary range as prescribed by the Classification Act, as 
amended, with which it most nearly compares or corresponds and the salary 
range fixed for said grade should be the salary range for the field 
group, * * *.” (Syllabus, 10 Comp. Gen. 349). 

“«s * * In applying that statute, if no position in the departmental service 
in the District of Columbia, subject to the Classification Act is found to be 
comparable to a field position, nevertheless, the field position is required to be 
placed or allocated administratively in one of the salary grades prescribed by 
the Classification Act as nearly comparable to a departmental position as is 
practicable.” (Syllabus, 14 Comp. Gen. 763). 

Your decision is requested as to whether or not the procedure followed by 
the Ordnance Department, as outlined in the fourth paragraph above, that is, 
the using of the additional services recommended by the Personnel Classification 
Board, is permissible. 

If it is necessary to identify a grade of one of the new services with its 
corresponding grade in the Classification Act, may this identification be made 
by placing the Classification Act grade, in parenthesis, after the new grade, on 
records and pay rolls? For example, John Smith, Ammunition Inspector, IN-4 
(CAF-6). 


Section 5 of the original Classification Act of 1923, 42 Stat. 1489, 
provides as follows: 


That the compensation schedules shall apply only to civilian employees in the 
departments within the District of Columbia and shall not apply to employees 
in positions the duties of which are to perform or assist in apprentice, helper, 
or journeyman work in a recognized trade or craft and skilled and semiskilled 
laborers, except such as are under the direction and control of the custodian of 
a public building or perform work which is subordinate, incidental, or prepara- 
tory to work of a professional, scientific, or technical character. The Board 
shall make a survey of the field services and shall report to Congress at its first 
regular session following the passage of this act schedules of positions, grades, 
and salaries for such services, which shall follow the principles and rules of the 
compensation schedules herein contained insofar as these are applicable to the 
field services. This report shall include a list prepared by the head of each 
department, after consultation with the Board and in accordance with a uni- 
form procedure prescribed by it, allocating all field positions in his department 
to their approximate grades in said schedules and fixing the proposed rate of 
compensation of each employee thereunder in accordance with the rules 
prescribed in section 6 herein. 


It is understood that the “ Preliminary Class Specifications of 
Positions in the Field Service—P. C. B. Form No, 18” was prepared 
by or under the direction of the Personnel Classification Board pur- 
suant to the above quoted statutory provision. However, neither 
this quoted provision of the original Classification Act nor the pro- 
posed specifications drawn thereunder for field positions, had the 
effect of extending classification to the field service and such specifica- 
tions, which have not had the approval of the Congress, are of no legal 
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force or effect as the basis of administrative action in classifying 
field positions in the service of the War Department. 

The only authority for extending the principles of classification to 
the field service is found in section 2 of the Brookhart Salary Act 
of July 3, 1930, 46 Stat. 1005, as follows: 

The heads of the several executive departments and independent establish- 

ments are authorized and directed to adjust the compensation of certain civilian 
positions in the field services, the compensation of which was adjusted by the 
Act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be prac- 
ticable, to the rates established by the Act of May 28, 1928 (U. 8. C., Supp. 3, 
title 5, sec. 673), and by this act for positions in the departmental services in 
the District of Columbia: Provided, That the terms of this act shall apply to 
employees carried under group 4—B, including drafting groups, in the Schedule 
of Wages for Civil Employees under the Naval Establishment, notwithstanding 
the fact that the compensation of such employees was not adjusted by the Act 
of December 6, 1924 (43 Stat. 604), or the Act of May 28, 1928 (U. 8S. C., 
Supp. 3, title 5, sec. 673). 
This superseded section 3 of the Welch Act of May 28, 1928, 45 Stat. 
785, and provisions in prior appropriation acts. The decisions quoted 
in your submission were rendered under these statutes and the prin- 
ciple announced therein would preclude the adoption for field per- 
sonnel of any other “service” than those appearing in the Classifi- 
cation Act, the five “services”, viz: professional and scientific, sub- 
professional, clerical, administrative and fiscal, custodial, and cleri- 
cal-mechanical, being different divisions of the salary schedule as are 
the several grades and salary ranges. There are now pending before 
the Congress a number of bills proposing to extend classification to 
the field service in which new “ services” have been incorporated, 
which, if enacted, will authorize and require the classification of 
more classes of positions than at present, particularly in the crafts, 
but enactment of this legislation may not be anticipated by adminis- 
trative action. 

On the basis of the showing made, I have to advise that the field 
positions under the Ordnance Department of the Army, other than 
those in the administrative force, are not for classification under 
the Classification Act, as amended. Field positions which corre- 
spond to positions in the District of Columbia exempted from classi- 
fication by the terms of section 5 of the original Classification Act, 
above quoted, are likewise exempted from the terms of section 2 of 
the Brookhart Salary Act. 10 Comp. Gen. 142. In the decision 
of April 29, 1925, 4 Comp. Gen, 900, it was held as follows, quoting 
from the syllabus: 

Foremen and head mechanics in the Bureau of Engraving and Printing who 
are engaged exclusively in the supervision and direction of the work of the 
various groups of mechanics or craftsmen and have no clerical, administrative, 
or fiscal duties are within the provision of the Classification Act of March 4, 
1928, 42 Stat. 1489, excluding from classification requirements atiy employee 


engaged as “apprentice, helper, or journeyman” in a recognized trade or 
craft, 
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See, also, 9 Comp. Gen. 80, and 14 éd. 156, the latter decision includ- 
ing supervisors in the artisan and mechanical group of Panama 
Canal employees for the purpose of applying the 40-hour week 
statutory provision. 

It would appear, therefore, that the classes of positions listed in 
the above quoted draft of letter, the duties and responsibilities of 
which are not clerical, administrative, or fiscal in nature, and which 
do not correspond to positions in “ Group 4—-B, including drafting 
groups, in the Schedule of Wages for Civil Employees under the 
Naval Establishment” (quoting from section 2 of the Brookhart 
Salary Act), but which have to do exclusively and directly with the 
work of other employees in the trades, crafts, and similar occupa- 
tions, are exempted from field classification. This view is further 
strengthened by the administrative acknowledgment of the impracti- 

_ cability of applying the salary schedule prescribed by the Classifica- 
tion Act to these positions. 
Your question is answered accordingly. 


(A-62639) 
INDIAN AFFAIRS—CASH ALLOTMENT BENEFITS 





The cash allotment benefits authorized to be paid under certain specified con- 
ditions to an allottee of Indian land under the provisions of the act of 
March 2, 1889, 25 Stat. 894, as amended by the act of June 10, 1896, 29 
Stat. 321, 334, are not payable to an Indian whose land allotment was 
acquired by descent and relinquishment from the original land allottee 
who died prior to attaining a status entitling him to the cash allotment. 


Comptroller General McCarl to the Secretary of the Interior, August 13, 1935: 
There has been received your letter of June 5, 1935, as follows: 


One Stephen Ear, identified on the allotment records as Crow Creek Allottee 
No. 1496a, has applied for cash allotment benefits under the provisions of sec- 
tion 17 of the act of March 2, 1889 (25 Stat. 894), as amended by the act 
of June 10, 1896 (29 Stat. 321, 334). 

The land belonging to the applicant was originally allotted to Seth Ear, 
Crow Creek Allottee No. 1496. The allottee having died when about one year 
of age, his father, John Ear, was determined to be his sole heir. John Ear 
then relinquished his interest in the land for reallotment to Stephen under 
section 3 of the act of June 25, 1910 (36 Stat. 855), which declares that the 
new allottee shall receive the land subject to all the conditions attaching 
thereto before such relinquishment. In view of this declaration and the familiar 
rule that legislation of this kind must be liberally construed in favor of the 
Indians, it would seem that this applicant who as a person over 18 years of age 
with an approved allotment meets the requirements of the act of 1889, is 
entitled to cash benefits. 

The matter is not free from doubt, however, and as an examination of the 
several decisions rendered by you on the eligibility of applicants for cash 
benefits under the acts cited above fails to show that this class of cases has 
received your consideration, your decision in the premises is requested. 


Section 17 of the act of March 2, 1889, 25 Stat. 894, 895, contains 
the following provisions: 
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* * * That each head of family or single person over the age of 18 
years, who shall have or may hereafter take his or her allotment of land in 
severalty, shall be provided with two milch cows, one pair of oxen, with yoke 
and chain, or two mares and one set of harness in lieu of said oxen, yoke, and 
chain, as the Secretary of the Interior may deem advisable, and they shall also 
receive one plow, one wagon, one harrow, one hoe, one axe, and one pitchfork, 
all suitable to the work they may have to do, and also fifty dollars in cash; 
to be expended under the direction of the Secretary of the Interior in aiding 
such Indians to erect a house and other buildings suitable for residence or the 
improvement of his allotment; no sales, barters, or bargains shall be made by 
any person other than said Indians with each other, of any of the personal prop- 
erty hereinbefore provided for, and any violation of this provision shall be 
deemed a misdemeanor and punished by fine not exceeding one bundred dollars, 
or imprisonment not exceeding one year or both in the discretion of the court; 
That for two years the necessary seeds shall be provided to plant five acres of 
ground into different crops, if so much can be used, and provided that in the 
purchase of such seed preference shall be given to Indians who may have raised 
the same for sale, and so much money as shall be necessary for this purpose 
is hereby appropriated out of any money in the Treasury not otherwise appro- 
priated * * %, 


The act of June 10, 1896, 29 Stat. 334, provides as follows: 


The Secretary of the Interior is hereby authorized and directed to ascertain 
the number of Sioux and Ponca Indians in South Dakota and Nebraska who 
would not be benefited by the fulfillment of the proviso of section seventeen 
of an act entitled “An Act to divide a portion of the reservation of the Great 
Sioux Nation of Indians in Dakota into separate reservations and secure the 
relinquishment of the Indian title to the remainder, and for other purposes”, 
appreved March second, eighteen hundred and eighty-nine, by the receipt from 
the United States of the articles of personal property therein mentioned and 
who desire to have the same converted into money, and in lieu of such articles 
of personal property, or any part thereof he may think proper, the Secretary 
of the Interior shall convert or commute the same, or so much thereof as he 


may think proper, into money, and pay the amount thereof to such Indians; and 
the payment under the provisions of this act shall be held to be a liquidation 
of the obligation of the United States to said Indians under that portiomof said 
section seventeen, so far as the articles of personal property therein named are 
concerned. 


Sections 1 and 3 of the act of June 25, 1910, 36 Stat. 855, 856 
provide, insofar as here material, as follows: 


That when any Indian tv whom an allotment of land has been made, or 
may hereafter be made, dies before the expiration of the trust period and 
before the issuance of a fee simple patent, without having made a will dis- 
posing of said allotment as hereinafter provided, the Secretary of the Interior, 
upon notice and hearing, under such rules as he may prescribe, shall ascertain 
the legal heirs of such decedent, and his decisions thereon shall be final and 
conclusive. * * * 

* * * * - + € 


That in any case where an Indian has an allotment of land, or any right, 
title, or interest in such an allotment, the Secretary of the Interior, in his 
discretion, may permit such Indian to surrender such allotment, or any right, 
title, or interest therein, by such formal relinquishment as may be prescribed 
by the Secretary of the Interior,,for the benefit of any of his or her children 
to whom no allotment of land shall have been made; and thereupon the Secre- 
tary of the Interior shall cause the estate so relinquished to be allotted to 
such child or children subject to all conditions which attached to it before 
such relinquishment. 


In decision of June 8, 1932, 11 Comp. Gen. 469, it was held as 
follows, quoting from the syllabus: 


Under section 17 of the Act of March 2, 1889, 25 Stat. 894, providing for 
the allowance of civilization benefits to heads of families and single persons, 
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Sioux Indian allottees, the allowance of benefits descends to the heirs where 
the status of the allottee at the time of death entitled him to such benefits, 
but if the allottee at time of death did not have the required status no right 
to the benefits can be acquired by or descend to the heirs. 

In the instant case the original allottee, Seth Ear, died when about 
one year of age and accordingly never attained a status entitling 
him to the benefits under section 17 of the act of March 2, 1889, as 
amended. Thus the father, John Ear, determined by the Secretary 
of Interior to have inherited the original allotment, did not inherit 
as incident thereto the benefit under section 17 of the act of March 
2, 1889, as amended, supra. It is presumed the father had such a 
benefit incident to his own original allotment, but however that may 
be, the contingent benefit of his son, Seth Ear, the original allottee, 
under the 1889 statute, as amended, terminated upon his death and 
did not survive to the father. Such benefit, therefore, was not one 
of the “conditions which attached” to the allotment later relin- 
quished by the father in favor of his other son, Stephen Ear, the 
present claimant, under the terms of section 3 of the act of June 
25, 1910, supra. 

You are advised, therefore, that payment of the cash allotment 
benefit to Stephen Ear is not authorized. 


(A-62047) 


CONTRACTS FOR FURNISHING OXYGEN OR ACETYLENE 


Under a contract for furnishing cylinders of oxygen or acetylene providing for 
a loan free of rental charge up to 30 days and for rental for all cylinders 
retained by the Government beyond the free period, vouchers submitted 
for rental beyond the free period should show all essential data to enable 
the General Accounting Office to ascertain the free period with respect to 
any particular cylinder as well as the period for which rental is charged. 


Comptroller General McCar!l to the Secretary of Agriculture, August 14, 1935: 


Consideration has been given to the matter presented by the Acting 
Forester, United States Department of Agriculture, in his letter of 
May 10, 1935 (Ref. FA, Disbursement, R-6, G. A. O.) as follows: 


There is attached voucher in favor of the Air Reduction Sales Company cover- 
ing rental charges under contracts A6fs—5270 and A6fs—5692 for cylinders re- 
tained by the Government after the expiration of the free period of thirty 
days. As the Forest Service will have a number of vouchers of this character, 
we desire before effecting payment information as to whether they are in 
proper form and otherwise satisfactory. 

The invoices show data as to the number of cylinders furnished and returned, 
the number of cylinder days charged, and the credit time allowed on the basis 
of thirty days’ free period. The net debit or credit of each invoice is brought 
forward to the succeeding invoice, to which are added the time charges and 
credits of the current invoice. Presumably it would be necessary that subse- 
quent vouchers bear a reference to the previous vouchers by voucher number, 
disbursing officer, and payment date to permit checking the credit brought 
forward from the previous voucher. 
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No reference is made on the rental vouchers or invoices to the voucher on 
which payments were made for the oxygen or acetylene shipped in the cylin- 
ders. It is not practicable to show this information, as the company keeps no 
record of the individual cylinders shipped and returned. Instead it records 
on each date the number of cylinders shipped and the number returned. Time 
is computed for the period that cylinders are in possession of the Government, 
and for each shipment a credit of thirty days per cylinder is deducted, which 
seems to be a practicable way of arriving at the amount due the company for 
retention of cylinders in excess of the free period of thirty days. The result 
is that time saved through the return of cylinders before the expiration of the 
thirty-day period serves to offset to that extent periods in excess of thirty days. 

With the return of the voucher, information would be appreciated as to 
whether vouchers in this form meet the requirements of your office. 

The contracts referred to provide for the furnishing of oxygen 
and acetylene to the Forest Service at Portland, Oreg., and Seattle 
und Spokane, Wash., for the periods May 17 to June 30, 1934, and 
October 1 to December 31, 1934, respectively. Each of the contracts 
contains, among other things, the following provision: 

* * * Cylinders to be furnished by the contractor shall be loaned free 
of rental charges for a period up to 30 days if necessary. Beyond 30 days 
the contractor will show here how much rental will be charged per cylinder 
per day, two cents (2¢). 

While the voucher (Administrative No. 2910) submitted with the 
letter, supra, purports to cover rental charges for the period April 
30 to December 31, 1934, under the two contracts referred to, there 
are not included in the rental charges any cylinders delivered prior 
to May 23, 1934. Said contracts, however, do not cover the period 
July 1, to September 30, 1934, over which period there appear to 
have been delivered 12 cylinders, notably, on July 2, 1934. 

The voucher as submitted is not in proper form for payment. The 
contracts referred to provide that a charge of 2 cents per day be 
made for all cylinders retained by the Government beyond the free 
period of 30 days. When a charge for rental is made on a voucher 
it is necessary that there be furnished with the voucher all essential 
data to enable this office to ascertain the free period in respect of any 
particular cylinder as well as the period for which rental charge is 
made therefor. In such cases, therefore, the voucher should show 
the actual date of delivery of the filled container, together with a 
citation to the disbursing officer’s voucher (by number and date of 
payment) upon which payment was made for the filled container, 
together with the date of return of the empty cylinder for which a 
rental charge may be made in any particular instance. 

There is noted in this connection the statement made in the letter, 
supra, that: “It is not practicable to show this information as the 
company keeps no record of individual cylinders shipped and re- 
turned.” While the company may not maintain the complete record 
considered essential to a proper audit, it would appear that good 
administrative procedure would require the maintenance by your 
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Department of such a record, and such information may and should 
be furnished to this office independently of the records which may be 
maintained by the company. 

The voucher as submitted is objectionable, also, in that the con- 
tracts cited as authority for the rental charges do not cover a portion 
of the rental period covered by the voucher and no explanation is 
made in reference to the charge made for such period. In all such 
cases the voucher should contain a full explanation relative to any 
charges made for a period outside that covered by the contract or 
contracts cited. 


(A-63184) 


QUARTERS—PANAMA CANAL—OFFICERS OF ARMY ON DUTY 
PERTAINING TO TROOPS 





Army officers on duty in the Panama Canal Department and detailed as 
members of the Army Medical Research Board, who are permitted to 
occupy Panama Canal quarters, are not entitled to such quarters free of 
charge under the provisions of the act of July 9, 1918, 40 Stat. 855, but are 
required to pay rental under the Executive order of December 3, 1921. 


ce oad General McCarl to the Governor, the Panama Canal, August 14, 
1935: 


There has been received your letter of June 8, 1935, requesting deci- 
sion as follows: 





About a year ago the War Department made arrangements with the Panama 
Canal to transfer the Tropical Research Board from the Philippine Islands 
to the Panama Canal Zone. 

During the negotiations with the Panama Canal for the necessary laboratory 
and other space and facilities, the question of living quarters for these Army 
officers was also discussed. In a letter to the Commanding General of the 
Panama Canal Department, dated February 8, 1934, the Surgeon General stated, 
“It is possible for you as Commanding General to grant members of the 
board commutation of quarters. * * * If the board can be assigned to 
duty under the department commander, with additional duty with the Canal 
Zone, I believe the Governor could then assign them quarters.” 

Under date of March 10, 1934, I informed the commanding general that 
Panama Canal quarters could be made available. That was with the under- 
standing, however, so far as the Panama Canal was concerned, that these officers 
would pay the usual rent and allied charges, such as fuel, light, water, care of 
grounds, etc. 

Radiogram dated April 19, 1934, to the Panama Canal Department, covered 
the transfer of this board from the Philippine Islands to the Canal Zone under 
the immediate jurisdiction of the commanding general, “ with some additional 
duty under the Governor, Canal Zone.” Upon their arrival in the Canal Zone. 
they were given special, arbitrary assignments to quarters under rules and 
regulations governing the occupany of Panama Canal quarters. 

In due course bills were rendered against the members of the board for 
rent and allied charges in the same manner as such bills are rendered against 
other Army officers occupying Panama Canal quarters, but the members of this 
board declined to pay the charges on the strength of a provision appearing in 
the War Department appropriation act for the fiscal year 1919 (40 Stat. 855) 
reading as follows: 

“ Officers of the Army pertaining to the United States troops serving in the 
Canal Zone shall not be required to pay rent for the occupancy of houses of 
the Panama Canal to which they may be assigned.” 
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The Panama Canal maintains that this provision is no longer in effect, that 
it was not general legislation but applied specifically to conditions in the Canal 
Zone, and that when the Canal Zone Code was enacted into law on June 19, 
1934, this provision was not included and therefore ceased to be Jaw. 

When the provision in question was included in an annual appropriation act, 
no rent was collected from occupants of Panama Canal houses, the cost of 
operating and maintaining the houses being paid from appropriations made by 
Congress. On December 3, 1921, the President issued an Executive order 
requiring the occupants of Panama Canal houses to pay rent and allied charges, 
and since then the houses have been operated with money collected from the 
occupants and no appropriation has been made for cost of operating quarters. 
Also, in 1921, by direction of the Secretary of War, based on recommendations 
made by the Special Panama Canal Commission, Panama Canal quarters were 
set up in the accounts as a business activity of the Panama Canal, for which 
no appropriation is made by Congress and the operating costs must be paid from 
revenues. 

Other officers of the Army assigned to duty with the Panama Canal pay their 
rent and other charges, and recover the amounts through the allowance for 
commutation of quarters under the act of June 15, 1922, as amended, and 
under decision of the Comptroller General of June 27, 1925 (A-8139). 

Since the rendering of the foregoing decision, the Governors of the Panama 
Canal have been certifying that there are no Government quarters available in 
the Canal Zone under the jurisdiction of the Panama Canal free of rental 
charges, which has made it possible for the Army officers to draw their com- 
mutation of quarters when occupying Panama Canal quarters and paying rent. 

The Department Judge Advocate holds, and the Commanding General concurs 
in his opinion, that the provision referred to in the act of July 9, 1918, is still in 
effect even though it was not included in the new Canal Zone Code; that it is a 
general law and was not repealed by the simple process of omitting it from the 
new Code of Laws for the Canal Zone. 

The Panama Canal contends that the only basis for assigning Panama Canal 
quarters to the members of this Board was their partial detail to the Governor 
of the Panama Canal. Otherwise the quarters would have been assigned to 
regular Panama Canal civilian personnel. The assignment of quarters on this 
basis placed these officers in the same status as other officers of the Army de- 
tailed to the Panama Canal for duty. The Panama Canal has no funds with 
which to operate and maintain the houses occupied by the members of this 
Board, whereas the Army undoubtedly has funds to pay them commutation of 
quarters as stated by the Surgeon General in his letter of February 8, 1984. 

The matter is referred to you for decision not only as to whether the provi- 
sion in the act of July 9, 1918, is still in effect, but also whether under the cir- 
cumstances these officers should be required to pay rent and other charges to 
the Panama Canal. If neither the officers nor the Army pays the rent, it will 
apparently be necessary for the Panama Canal to request the officers to vacate 
the quarters. 


It appears that Major Seymour C. Swartz, M. C., United States 
Army, Major Raymond Randall, V. C., United States Army, and 5 en- 
listed men, on duty with the Medical Department Research Board in 
the Philippine Department, were transferred to Balboa, Canal Zone, 
and directed to report to the Commanding General for duty, with a 
view of organizing the Board at Gorgas Hospital. Major James 8. 
Simmons, M. C., United States Army, was assigned for duty with the 
Board by Special Orders No. 109, War Department, dated May 8, 
1934. Paragraphs 21 and 22 are as follows: 

21. Major James 8. Simmons, Medical Corps, is relieved from his present 
assignment and duty at the Army Medical School, Army Medical Center, 
Washington, D. C., effective at such time as will enable him to comply with 
this order, will proceed to New York, New York, and sail on the transport 
scheduled fo leave that port on or about July 17, 1984, for the Panama Canal 


Department. Upon arrival at Panama, Major Simmons will report to the 
Commanding General for assignment to duty with the Medical Research Board 
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and to the Governor of the Panama Canal for additional duty in connection 
with the Research Board. The travel directed is necessary in the military 
service. FD 31 P1-0620 A 153-5. 

22. By direction of the President, under the provisions of section 2 of the 
act of Congress approved June 6, 1924 (sec. XII, Bul. No. 13, W. D., 1924), 
Major James S. Simmons, Medical Corps, is excepted from the provisions of 
section 4c, National Defense Act of June 3, 1916, requiring duty with troops of 
one or more of the combatant arms of the Army, effective Augost 16, 1934, and 
while assigned to duty with the Medical Department Research Board and the 
Governor of the Panama Canal. 


It is stated that the three officers composing the Army Medical 
Research Board, upon reporting to the Governor, were assigned 
quarters within the Gorgas Hospital grounds, and that none of such 
officers has been paid any rental allowances since occupying the 
quarters in question. 

The act of July 9, 1918, 40 Stat. 855, provides: 

Hereafter officers of the Army pertaining to the United States troops serving 
in the Canal Zone shall not be required to pay rent for the occupancy of houses 
of the Panama Canal to which they may be assigned. 

At the time of the enactment of the statute exclusive authority 
and jurisdiction over the operation of the Panama Canal, including 
the entire control and government of the Canal Zone was vested 
in the officer of the Army commanding United States troops stationed 
in the Canal Zone, under the order of the President made April 
9, 1917, issued pursuant to the provisions of section 13 of the act of 
August 24, 1912, 37 Stat. 569, and published in General Orders No. 
44, War Department, dated April 21, 1917. Regulations promul- 
gated under the 1918 statute directed that individual Army officers 
“serving with United States troops in the Canal Zone”, would not 
be charged rent for occupancy of Canal quarters to which assigned. 
These quarters were then under the control of the Army officer in 
command and he qould “assign” them to Army officers on duty 
pertaining to troops. This jurisdiction and authority was, however, 
terminated by the Executive order of January 25, 1919, published 
in General Orders No. 36, War Department, dated March 10, 1919, 
and thereafter the quarters of the Panama Canal were under the 
jurisdiction of the Governor of the Panama Canal, and permission 
from him for Army officers to occupy such quarters, was not an 
“ assignment ” as contemplated by the 1918 statute. 

The evidence shows that these officers were not “ assigned ” houses 
for occupancy as officers of the Army “ pertaining to the United 
States troops serving in the Canal Zone” within the purview of the 
provision in the act of 1918, supra, but were permitted under the 
Executive order of December 3, 1921, to occupy the quarters subject 
to the payment of rental; and the collection of the rental is required. 
In other words, each of these officers is “ occupying quarters at his 
permanent station not under the jurisdiction of the service in which 
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serving, but which belong to the Government of the United States ” 
within the purview of the provision in the appropriation “ Pay, and 
so forth, of the Army ”, act of April 26, 1934, 48 Stat. 618. You are 
advised accordingly. 


(A-64349) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
STEPMOTHER AS PREFERRED DEPENDENT 


In determining the preferred dependent entitled to a veteran’s adjusted-service 
credit and $60 lump-sum payment under the terms of the World War 
Adjusted Compensation Act, as amended, the relationship of stepmother 
to a veteran existing at the date of his death is not affected by the 
subsequent separation of the stepmother from the father of the veteran 
but she remains the preferred dependent to the exclusion of the father 
if she became 60 years of age or was otherwise able to show dependency 
at any time prior to January 3, 1935. 


Cmoteater General McCarl to the Administrator of Veterans’ Affairs, August 

There is before this office for preaudit administratively approved 
award of the adjusted-service credit in the amount of $542.50 and the 
$60 lump-sum award, based on the military service of Thomas Simp- 
son Tate, A-2093316, XC~-78748, in favor of his father, Lemuel H. 
Tate. 

The veteran died in the service on November 9, 1918, unmarried 
and without issue. He was survived by his father, Lemuel Hall Tate, 
and a stepmother, Vollie Robinson Tate, who married his father on 
July 17, 1902, at which time the veteran was about 9 years of age. 
During the year 1919 or 1920, the veteran’s stepmother and his father 
were divorced. On September 17, 1924, the father filed an applica- 
tion for the veteran’s adjusted-service credit, which claim was disal- 
lowed by the Veterans’ Administration on January 11, 1926, because 
the claimant failed to establish dependency. On November 21, 1934, 
the father filed a second application for the adjusted-service credit 
and this claim was disallowed because the father was not the pre- 
ferred dependent. No application has been filed by the stepmother 
and as the time for filing applications under the act expired on Janu- 
ary 2, 1935, she is now barred. Recently the father who is now 69 
years of age, requested that his claim be reconsidered on the basis that 
he was presumed to be dependent under section 602 of the act, and 
that the stepmother is removed because she failed to file an application 
on or before January 2, 1935, The basis for the administrative award 
in favor of the father of the veteran seems to be an opinion of the 
solicitor of the Veterans’ Administration dated March 29, 1935, where- 
in it is stated as follows: 

* ” * 


It appears that the marital relationship between the veteran's 
father and Vollie Robinson was terminated by a divorce decree in the early 





140 DECISIONS OF THE COMPTROLLER GENERAL 


. 


part of 1920, which was prior to the passage of the World War Adjusted 
Compensation Act. Under section 601 of the World War Adjusted Compensa- 
tion Act, if there are no children, widow, or mother, payments may be made 
to the father. Since there are no children or widow and since Vollie Robinson 
was divorced from the veteran’s father prior to the passage of the World 
War Adjusted Compensation Act and has not filed an application for benefits 
within the time required by this Act, it follows that the father’s claim may be 
considered at this time. 


This view appears to be contrary to that expressed by the director 
of insurance in letter dated December 27, 1934, as follows: 


Mrs. Vollie Robinson Tate was the wife of the veteran’s father, Lemuel 
Hall Tate, and the stepmother of the veteran at the time of the veteran's 
death on November 9, 1918. She was not divorced from the veteran’s father 
until the year 1920, according to the evidence presented to this Administratic- 
Therefore, Mrs. Vollie Robinson Tate, having stood in the relationship of 
stepmother to the veteran at the time of his death, her rights to adjusted 
compensation were not terminated by her divorce from the veteran’s father. 
She is therefore the preferred dependent if now living, and the father’s claim 
may not be given further consideration unless proof of the death of Vollie 
Robinson Tate can be furnished. 


Sections 601 and 608 of the World War Adjusted Compensation Act, 
as amended by the act of July 3, 1926, 44 Stat. 828, 829, provide as 
follows: 


Seo. 601. If the veteran has died before making application under section 302, 
or, if entitled to receive adjusted-service pay, has died after making application 
but before he has received payment under title IV, then the amount of his 
adjusted-service credit shall (as soon as practicable after receipt of an applica- 
tion in accordance with the provisions of section 604, but not before March 1, 
1925) be paid to his dependents, in the following order of preference: 

(1) To the widow; 

(2) If no widow entitled to payment, then to the children, share and share 
alike ; 

(3) If no widow or children entitled to payment, then to the mother ; 

(4) If no widow, children, or mother, entitled to payment, then to the father. 

Src, 608. If the veteran died while in the service and before July 1, 1919, and 
if an adjusted-service credit has been or is, after this section takes effect, 
certified to the director, then the sum of $60 shall be paid in a lump sum to the 
dependents of such veteran in the same manner as is provided in sections 601 
and 602 of this act. ‘ 


Section 607 (c) of the original act of May 19, 1924, 43 Stat. 130, 
provides as follows: 


(c) The terms “father” and “ mother” include stepfathers and stepmothers, 
fathers and mothers through adoption, and persons who have, for a period of 
not less than one year, stood in loco parentis to the veteran at any time prior to 
the beginning of his service. 


Section 602 (c) of the act, as amended by the acts of May 29, 1928, 
45 Stat. 948, and June 5, 1930, 46 Stat. 496, provides as follows: 


(c) No payment under section 601 shall be made to a mother or father 
unless dependent at the time of the death of the veteran or at any time there- 
after and on or before January 2, 1935. If at the time of the death of the 
veteran or at any time thereafter and on or before January 2, 1935, the mother 
is unmarried or over sixty years of age, or the father is over sixty years of 
age, such mother or father, respectively, shall be presumed to be dependent. 


Section 604 (b) of the act, as amended by the same statutes which 
amended section 602 (c), swpra, provides as follows: 
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(b) Applications for such benefits, whether vested or contingent, shall be 
made and filed by the dependents of the veteran on or before January 2, 1935; 
except that in the case of the death of the veteran during the six months 
immediately preceding such date the application shall be made and filed at 
any time within six months after the death of the veteran. Payments under 
this title shall be made only to dependents who have made and filed application 
in accordance with the provisions of this subdivision. 

It is well settled that the entire maternal line, including a step- 
mother, takes precedence over the paternal line. The relationship 
of stepmother to a veteran existing at the date of his death, is not 
affected by the subsequent separation of the stepmother from the 
father of the veteran, that is, the relation of “stepmother” is 
the same as “ mother ” within the meaning of the statute. It is the 
relationship between the veteran and the beneficiary at the date of 
his death, and not at the date of the original statute, as suggested 
by the solicitor of the Veterans’ Administration, which controls the 
disposition of the veteran’s adjusted-service credit and the lump-sum 
payment of $60. 

Of course, a change in the marital status of the stepmother after 
the death of the veteran may have prevented her from establishing 
the condition of dependency required by the law, section 601 (c), as 
amended, supra, but if she was over 60 years of age at any time prior 
to January 3, 1935, even her remarriage constituted no bar to her 
right as the preferred dependent under the statute. The record does 
not disclose the age of the stepmother of the veteran, but in view of 
the age of the father, 69 years, it may not be presumed, in the ab- 
sence of any evidence to that effect, that the stepmother did not be- 
come 60 years of age prior to January 3, 1935. 

In decision of April 3, 1930, 9 Comp. Gen. 427, it was held as fol- 
lows, quoting from the syllabus: 

If a preferred dependent of a World War veteran establishes both the rela- 
tionship and the condition of dependency prescribed by the World War ad- 
justed-compensation act, the rights of such preferred dependent to the ad- 
justed-service credit based on the service of the veteran are exclusive, and the 
mere failure of such a preferred dependent to file an application on or before 
January 2, 1930, did not, on January 38, 1930, vest any rights under the statute 
in the next preferred dependent who might otherwise have been qualified and 
who had filed an application on or before January 2, 1930. 

If it can be established by sufficient evidence that the preferred dependent of 
a World War veteran, who has failed to apply for the adjusted-service credit 
based on the service of the veteran, could not have been qualified under the 
terms of the World War adjusted-compensation act even if application had been 
filed on or before January 2, 1930, then there may be rights for recognition in 


the next preferred dependent who has fully qualified and filed proper applica- 
tion on or before January 2, 1930. 


By decision of June 28, 1935, A-80829, the quoted decision was re- 
viewed upon your request in connection with the statutory extension 
to January 3, 1935, for the filing of claims for these benefits, and the 
rules stated in the decision were affirmed. 
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Accordingly, the stepmother having been the preferred dependent 
under the statute, although she filed no application prior to January 
3, 1935, and the record failing to disclose her disqualification, this 
office may not, on the basis of the record presented, certify for pay- 
ment the administratively approved award in favor of the father. 

If, however, there should be filed satisfactory evidence that the 
stepmother of the veteran did not become 60 years of age prior to 
January 3, 1935, and was otherwise disqualified, the matter will be 
given further consideration. 


(A-64719) 


ADVERTISING—BIDS—QUALIFIED 


































The deletion by the lowest bidder of a provision in advertised specifications in 
the nature of a concession to bidders does not require the rejection of his 
bid. 


— General McCarl to the Administrator of Veterans’ Affairs, August 


There has been received your letter of August 14, 1935, requesting 
decision on the basis of facts stated in a letter dated August 13, 1935, 
from the Veterans’ Administration facility in this city, in pertinent 
part, as follows: 


On Friday, August 9, 1935, bids were opened for the furnishing of packing- 
house products for the period September 1 to October 31, 1935. 

Among other bids received was that of Armour & Company. Along with the 
proposal submitted by them was attached “ Special Requirements” which was 
made a part of the contract, and they deleted that portion of the special require- 
ments which relates to bids excluding a State tax and prices bid including 
Federal taxes, etc. Over the fourth paragraph of these requirements this 
concern has pasted a clause which reads: 

“Prices quoted herein are subject to no adjustment and if accepted must be 
paid in full to Armour and Company. No claim for refund or abatement will be 
accepted.” 

Also they have attached to the proposal a letter in which it is stated that they 
have added a clause in regard to taxes on their bid deleting the clause under 
special requirements relating to taxes; however, should there be an objection 
regarding the clause, they desire to withdraw their bid on all pork products, 
in which case they would withdraw their additional clause. 

It might be well to mention that this Facility received eleven bids for packing- 
house products and Armour and Company was the only concern who modified the 
special requirements. 

This matter is referred to you with a request that you advise this facility, 
whether, in view of the fact this concern has modified the special requirements, 
we should reject that part of the proposal pertaining to pork products and 
make award for these particular items to the concern making the next lowest 
bid, and accept all items with the exception of pork products, or should the 
entire proposal be rejected. 


The referred-to provision in the advertised specifications, which 
was deleted by Armour & Co., is as follows: 

Prices bid herein are exclusive of any State tax imposed upon the purchase 
or sale of the product named, the United States not being liable, directly or 


indirectly, for the payment of such tax (decision United States Supreme Court, 
May 14, 1928, Panhandle Oil Company vs. State of Mississippi). 
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Prices bid herein include any Federal tax heretofore imposed by the Con- 
gress which is applicable to the material on this bid. If any sales tax, process- 
ing tax, adjustment charge, or other taxes or charges are imposed or changed 
by the Congress after the date set for the opening of this bid and made appli- 
cable directly upon the production, manufacture, or sale of the supplies covered 
by this bid, and are paid by the contractor on the articles or supplies herein 
contracted for, then the prices named in this bid will be increased or decreased 
accordingly, and any amount due the contractor as a result of such change 
will be charged to the Government and entered on vouchers (or invoices) as 
separate items. 

The deletion of the first paragraph is not material for the reason 
that States are without authority to tax sales to the Federal Govern- 
ment as held in the referred-to Panhandle Oil Co. case, 277 U.S. 218, 
and Graysburg Oil Co. v. Texas, 278 U. S. 582, reversing 3 8. W. 
(2d) 427. As to the second paragraph of the deletion, Federal taxes 
in effect and paid on the products become a part of the cost thereof. 
Lash’s Products Co. v. United States, 278 U. S. 175, 13 Comp. Gen. 
87. Presumably all bidders took into consideration the amount of 
such taxes in effect when they submitted their bids. The further 
provision in said second paragraph, that the prices would be read- 
justed on the basis of subsequent taxes made effective is in the nature 
of a concession in favor of the bidder-contractor so that he may 
know in computing his costs as a basis of his bid that he is not 
required to include an amount therein as anticipated taxes. If such 
bidder-contractor sees fit to reject the concession, as in this case, 


and the bid is nevertheless the lowest bid received, such bid may be 
accepted, if otherwise proper. 
You are advised accordingly. 


(A-60394) 


PERSONAL SERVICES—STENOGRAPHIC—SECURITIES AND 
EXCHANGE COMMISSION 


An officer of the Securities and Exchange Commission in a travel status in 
New York City is not authorized to employ temporary stenographers 
without regard to the Classification Act or the civil service laws and 
regulations except as an incident to the travel status to the extent author- 
ized by the Standardized Government Travel Regulations, and which would 
not authorize reimbursement for stenographic services, overtime, railroad 
and taxi fares, and subsistence to stenographers called to New York City 
from New Haven, Connecticut, due to an alleged lack of stenographers in 
New York City. 


Comptroller General McCar] to the Securities and Exchange Commission, 
August 19, 1935: 


The following communication dated May 21, 1935, was received 
from the Secretary of the Securities and Exchange Commission in 
support of the claims of Lydia B. Hand and Alice M. White, stenog- 
raphers, for $70.60 each, which have heretofore been presented to 
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this office for preaudit on vouchers nos. 967 and 968, respectively, 
administratively approved, representing reimbursement for steno- 
graphic services in the form of salary, per diem, and travel expenses 
during the period December 30, 1934, to January 3, 1935, in New 
York City: 


The attached claims of Lydia B. Hand and Alice M. White both in the 
amount of $70.60 are submitted herewith for reconsideration. Both of the 
claims were returned without certification on March 26, 1935, for the reason 
that stenographers are not “experts” and William O. Douglas appears to be 
without authority to make any employments. 

In consideration of the claims the following additional information is offered: 

(1) Mr. William O. Douglas is in charge of the Protective Committee Study 
division of this Commission the duties of which relate to the study and investiga- 
tion of the work, activity, personnel, and functions of protective and reorganiza- 
tion committees as required by section 211 of the Securities Exchange Act of 
1934. 

(2) Mr. Douglas as director of the Protective Committee Study Division was 
granted the authority to employ clerical assistance whenever in his judgment 
such services were required in connection with the study and investigation being 
undertaken by him, 

(3) On December 29, 1984, while in New Haven, Connecticut, Mr. Douglas 
was advised by Mr. Samuel O. Clark, attorney for the Protective Committee 
Study located in New York City, that the Commission had directed that the 
report on the reorganization of the Celotex Company should be forwarded to 
Washington so as to arrive not later than January 4, 1935. 

(4) To complete this report additional clerical assistance was required by 
Mr. Clark and there were no Government stenographers available in New York 
City that Mr. Clark could use. 

(5) Mr. Douglas communicated with the general counsel of this Commission 
(Mr. John J. Burns) and advised him of the circumstan’es and stated that 
there were no Government stenographers available in New York City and that 
Mr. Clark was unable to secure the necessary clerical assistance. Mr. Douglas 
advised Judge Burns that there were two competent stenographers in New 
Haven, Connecticut, that could be sent to New York City to assist Mr. Clark 
in the work of preparing the report. 

(6) Judge Burns advised Mr. Douglas that the suggestion of sending two 
stenographers from New Haven, Connecticut, to New York City, appeared 
reasonable and necessary under the circumstances. 

(7) Mr. Douglas then arranged for Miss Hand and Miss White to proceed 
to New York City and report to Mr. Clark. In view of the fact that Mr. 
Douglas was clothed with the authority to employ temporary clerical assistance, 
the attached claims are administratively approved in the full amounts, it being 
felt that while the travel and personal expenses may not be allowable under 
the Government travel regulations, no objection could be interposed to the 
payment for the services actually performed by the claimants. 


The vouchers were returned to the Commission by this office 
March 26, 1935, without certification for payment for the reason 
that the provisions of section 4 (b) of the act of June 6, 1934, 48 
Stat. 881, 885, do not authorize the Securities and Exchange Commis- 
sion to appoint temporary stenographers in an emergency without 
regard to the Classification Act or the civil-service laws and regula- 
tions. See 14 Comp. Gen. 70. 

The only other possible basis for the employment of stenographic 
services to prepare a report in the manner indicated is that author- 
ized by paragraphs 75 and 77 of the standard Government travel 
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regulations applicable to Federal personnel traveling on official busi- 
ness. However, this has relation to the employment of stenographic 
services available locally at the temporary duty station of the trav- 
eler. Even if Mr. Douglas was in fact in a travel status in New 
York City during the holiday season, as indicated, and the emergent 
necessity for preparation of the report in question was as reported, 
this office cannot approve as travel expenses the items claimed in 
connection with employment of two stenographers who were brought 
from New Haven and who are asking reimbursement for stenographic 
services, pay for overtime, railroad and taxi fares, and subsistence. 
This office cannot accept the statement that there were no available 
stenographers in New York City. 

From the facts appearing there is no authority for the payment 
of the vouchers, nor any part thereof. The audit action must be and 
is approved. 


(A-63596) 
PAY—AVIATION CADETS—NAVAL AND MARINE CORPS RESERVES 


Aviation cadets created under the act of April 15, 1935, 49 Stat. 156-157, are 
entitled to pay while traveling to or from active duty “not undergoing 
training” at the rate prescribed in section 2 of the act for such duty, 
and to pay as aviation cadets “ undergoing training” at the rate prescribed 
by said act while traveling to such duty at Pensacola, Florida, but as 
such duty is limited by regulations to duty while at the Naval Air Station, 
Pensacola, Florida, they are not entitled to pay while traveling from active 
duty for training to their homes. 


Comptroller General McCarl to the Secretary of the Navy, August 19, 1935: 


There has been received by your first indorsement of July 27, 
1935, request of the Paymaster General for decision whether avia- 
tion cadets in the Naval Reserve and Marine Corps Reserve are 


entitled to “ pay and allowances for subsistence ” while traveling to 


and from “active duty undergoing training” and “active duty not 
undergoing training.” 

The act of April 15, 1935, 49 Stat. 156, 157, so far as applicable to 
the question presented, provides: 


That the grade of aviation cadet is hereby created in the Naval Reserve 
and Marine Corps Reserve. Aviation cadets shall be appointed by the Secretary 
of the Navy from male citizens of the United States under such regulations 
as he may prescribe: Provided, That each aviation cadet shall sign an agree- 
ment, with the consent of his parent or guardian, if he be a minor, to serve 
for a continuous period of four years on active duty, unless sooner released: 
Provided further, That the Secretary of the Navy is authorized to discharge 
at any time any aviation cadet, or to release him from active duty. Aviation 
cadets shall, if qualified, be eligible after completion of their period of active 
duty, for commission in the Naval Reserve or the Marine Corps Reserve, with 
date of precedence as of date of appointment as aviation endet. 
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Sec. 2. The pay of aviation cadets while on active duty undergoing training 
shall be at the rate of $75 per month, which pay shall include extra pay for 
flying risk, as provided by law. The pay of aviation cadets while on active 
duty not undergoing training, shall be at the rate of $125 per month, which pay 
shall include extra pay for flying risk, as provided by law. The determination 
of the Secretary of the Navy as to the period during which aviation cadets 
are undergoing training shall be conclusive for all purposes. Aviation cadets 
shall be paid, in addition, a money allowance for subsistence of $1 per day. 
While traveling under orders to or from active duty, or while in the perform- 
ance of such duty, they shall, under such regulations of [as] the Secretary of 
the Navy may prescribe, receive transportation, and other necessary expenses 
incident to such travel, or cash in lieu thereof: Provided, That when traveling 
by air under competent orders, they shall receive the same allowances for 
traveling expenses as are now or may hereafter be authorized by law for 
officers of the Navy. 
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Sec. 4. Aviation cadets shall, except as otherwise provided in this act, be 
subject to all the laws and regulations prescribed for other members of the 
Naval Reserve or the Marine Corps Reserve. They shall take precedence next 
before warrant officers of the Naval Reserve or Marine Corps Reserve: Provided, 
That when aviation cadets contract sickness or disease or suffer injury in line 
of duty while performing active duty, they may, in the discretion of the 
Secretary of the Navy, be retained on such active-duty status beyond the speci- 
fied date of termination thereof. 


Pursuant to section 2 of the act the Secretary of the Navy has 
issued regulations relative to training and active duty of aviation 
cadets by Circular Letter No. 7-35, April 26, 1935, as follows: 


8. FuicGHT TRAINING. 

The training shall take place in three phases: 

(a) Selected candidates will be enlisted as Seamen 2c, V—5 in the U. S. Naval 
Reserve and shall be given a course of elimination flight training, in accordance 
with instructions and syllabus prescribed by the Bureau of Navigation, before 
consideration for appointment as aviation cadets. In the cases, however, of 
enlisted men of the Regular Navy, selected candidates shall receive elimination 
training in their current ratings, upon the successful completion of which they 
shall be discharged from the regular service before being appointed as aviation 
eadets. This preliminary or elimination course will last about thirty days, 
during which time the candidates will be entitled to the pay and allowances 
of their ratings. 

(b) Aviation cadets shall be given primary and advanced flight training at 
the Naval Air Station, Pensacola, Florida, this course to be conducted in ac- 
cordance with the same syllabus as is used by the regular service. This course 
will last about one year. 

(c) Upon successful completion of the flight course at the Naval Air Station, 
Pensacola, Florida, and appointment as naval aviators, aviation cadets shall be 
ordered to active duty for the remainder of the period they have agreed to 
serve, in the Aircraft squadrons of the U. S. Fleet, provided such duty is 
authorized by the Navy Department. 

9. AcTIvE DuTY UNDERGOING TRAINING AND ACTIVE Durty. 

Aviation cadets shall be deemed to be serving on “active duty undergoing 
training” while at the Naval Air Station, Pensacola, Florida. Upon detach- 
ment from the Naval Air Station, Pensacola, and while traveling to such other 
ship or station to which they may be ordered, and during the remainder of 
their active duty, aviation cadets shall be deemed to be on “active duty” as 
distinguished from “active duty undergoing training.” 


Also Circular Letter No. 9-35, May 18, 1935, provides as follows: 


Subject: Naval Reserve Aviation Cadets—Travel under orders. 
Reference: (a@) Public No. 37, 74th Congress. 
(b) Naval Reserve Circular Letter No. 7-35 dated 26 April 1935. 
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1. Reference (a) authorizes the Secretary of the Navy to prescribe regula- 
tions concerning the travel, under orders, of Naval Reserve aviation cadets. 

2. Accordingly, Naval Reserve aviation cadets, while traveling under orders 
en route to Pensacola, Florida, for active duty undergoing training, or when 
traveling under orders in the performance of active duty undergoing training, 
or in the performance of active duty, or when traveling under orders en route 
to their homes or places of appointment upon release from such duty, will be 
issued transportation requests for railroad and Pullman accommodations (lower 
standard berth), and cash for subsistence at the rate of 75 cents per meal 
and transfers of person and baggage. 

3. Travel by privately owned conveyance is authorized subject to reimburse- 
ment at the rate of three cents per mile by the shortest usually traveled route, 
in lieu of transportation in kind. 

4. When traveling by air under competent orders, Naval Reserve aviation 
cadets shall receive the same allowances for traveling expenses as are now, 
or may hereafter be authorized by law for officers of the Navy. 


Section 1 of the act creates the grade of aviation cadet in the Naval 
Reserve and Marine Corps Reserve. Section 2 fixes a rate of pay for 
aviation cadets while on active duty “undergoing training” and 
another rate while on active duty “ not undergoing training”; also 
a “ money allowance for subsistence of $1 per day.” The subsistence 


allowance of $1 per day so authorized is in lieu of rations and right 
thereto does not accrue when a cadet is traveling and entitled to 
travel subsistence allowance, or to actual expenses of subsistence, 
or per diem in lieu of subsistence, as authorized in circular letter 
of May 18, 1935. Decision A-63596, July 26, 1935. 

It is understood that under provisions of paragraph 8 (a) of Naval 


Reserve Circular Letter No. 7-35, April 26, 1935, appointment as 
aviation cadet is made prior to issue of orders to perform travel to 
the Naval Air Station, Pensacola, Fla.; that the enlisted status of 
the man is terminated by his appointment as aviation cadet; and that 
the question submitted contemplates travel after such appointment. 
The act provides a specific rate of pay for aviation cadets “ while 
on active duty undergoing training” and authorizes the Secretary 
of the Navy to determine “the period during which aviation cadets 
are undergoing training” which determination “shall be conclusive 
for all purposes.” Pursuant to that authority the Secretary of the 
Navy has provided in paragraph 9 of Circular Letter No. 7-35, April 
26, 1935, that “aviation cadets shall be deemed to be serving on 
‘active duty undergoing training’ while at the Naval Air Station, 
Pensacola, Fla.” By this provision the Secretary of the Navy has 
so circumscribed active duty undergoing training as to preclude the 
performance of such duty at any other place than at the Naval Air 
Station, Pensacola, Fla. 

However, the regulations are inconsistent. Circular Letter 9-35 of 
May 18, 1935, authorizes transportation and cash for subsistence as 
an aviation cadet “ while traveling under orders en route to Pensa- 
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cola, Fla., for active duty undergoing training.” It is obvious that 
the regulations, notwithstanding the language limiting the status of 
“active duty undergoing training ” while at the Naval Air Station, 
Pensacola, Fla., contemplated a status of aviation cadet undergoing 
training while traveling under orders en route to Pensacola, as well 
as while at Pensacola. 

Answering the questions specifically, aviation cadets created under 
the act of April 15, 1935, 49 Stat. 156-157, are entitled to pay while 
traveling to or from active duty “not undergoing training” at the 
rate prescribed in section 2 of the act for such duty and are entitled 
to pay as aviation cadets undergoing training while traveling to such 
duty at Pensacola, but as such duty is limited by regulations to duty 
while at the Naval Air Station, Pensacola, Fla., they are not en- 
titled to pay while traveling from active duty for training to their 
homes. 


(A-64607 ) 
RESETTLEMENT ADMINISTRATION—MOTION PICTURES 


The cost of producing a motion picture with sound accompaniment visualizing 
and explaining the intent and purpose of the Resettlement Administration, 
to be used in instructing officers and employees of that Administration and 
cooperating agencies in the work to be accomplished, may be considered an 
administrative expense and paid from funds allotted for such expenses. 


Comptroller General McCarl to the Administrator, Resettlement Administra- 
tion, August 19, 1935: 


There has been received your letter of August 12, 1935, as follows: 


The Resettlement Administration proposes to have a motion picture with 
sound accompaniment made at an estimated cost of $6,000, which will have for 
its subject-matter the extent and richness of the western plain lands before 
their misuse, the settlements thereon, the beginning of misuse, such as over- 
grazing, overproduction, mechanized farming by absentee owners, etc., and the 
results thereof, such as wind and soil erosion, drought, dust storms, floods, 
worn Jand, and poverty, There will also be animated maps showing the area 
of lands now unfit for profitable farming, and the areas where farmers must 
be supported, rebabilitated, or moved, and animation showing soil areas which 
can be farmed scientifically and profitably. 

In carrying out its function of dealing with soil erosion and other similar 
problems mentioned in the Executive order creating the Resettlement Adminis- 
tration, the Administration is faced with the necessity of educating its employees 
and the employees of Cooperating agencies of the Government with respect to 
these problems. The Administration's own employees cousist not only of its 
employees in Washington but of a large staff in the fleld. The cinployees of 
the cooperating agencies (among which are the National Minnergency Council, 
the Agricultural Adjustment Administration, the Department of Agriculture, 
the Agricultural Extension Service, the Indian Service, the Civillan Conserva- 
tion Corps, the Federal] Emergency Relief Administration, and the Public 
Works Administration) are likewise located in the field as well as in Wash 
jngtor A moving picture of the character described above will be one of the 
most effective, quick, and inexpensive means of explaining some of the problems 
of the Administration to its employees und to the employees of these agencies, 
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The work of the Administration necessarily requires scientific approach and 
technique. Technicians, scientists, and scholars of the land problem can give 
the Administration the benefit of their study, advice, and suggestions and the 
picture will also aid in giving these people, located in various parts of the 
country, an understanding of our problems. 

In short, the primary object of the motion picture is to help the Resettlement 
Administration and its employees to visualize and understand better the prob- 
lems confronting them, and to aid them in the prevention of the results of soil 
erosion and related problems, The expense is a necessary one to the accom- 
plishment of the objectives of the Emergency Relief Appropriation Act of 1985. 

Section 3 of the Emergency Relief Appropriation Act of 1935 provides: 

“In carrying out the provisions of this joint resolution the President may (a) 
authorize expenditures for * * *: and such other expenses as he may deter- 
mine necessary to the accomplishment of the objectives of this joint resolu- 
Gans. 2, *. 

Executive Order #7027, dated April 30, 1935, establishes the Resettlement Ad- 
ministration and authorizes the Administrator in the performance of his duties 
and functions “ to employ the services and means mentioned in subdivision (a) 
of section 3 * * *, to the extent therein provided * * *,” On June 15, 
1935, the President allocated $1,000,000 “for administrative expenses in the 
District of Columbia and elsewhere as authorized by Executive Order 7027, of 
April 30, 1935.” 

In view of the facts above set forth and in view of the further fact that the 
motion picture will clearly reduce the need for sending people into the fleld to 
explain the work of the Resettlement Administration and the need for calling 
people from the field to Washington to receive explanations, the proposed ex- 
penditure for the motion picture appears to be a necessary incident to the 
effective and economical functioning of the Resettlement Administration. 

Your opinion is requested as to whether funds in the allocation for adminis- 
trative expenses in the District of Columbia and elsewhere, as authorized by 
Executive Order #7027, authorizing the Administrator to employ the services 
and means mentioned in subdivision (a) of section 3 of the Emergency Relief 
Appropriation Act of 1935, will be available for the making of a motion picture 
such as herein described. 


In view of your explanation as to the objects proposed to be accom- 
plished by the motion picture, this office is not required to object to 
the use of funds under the allocation for administrative expenses of 
your Administration for such purpose. 


(A - 63562) 
CONTRACTS—DEFAULT—OPEN-MARKET PURCHASES 


Where it becomes necessary to enter into a contract with a second contractor 
because of the default of the first contractor, and because of the partial 
default of the second contractor a contract becomes necessary with a third 
contractor, the linbility of the first defaulting contractor is tixed at the tine 
the second contract is made and the liability of the second defaulting 
contractor is fixed at the time the third contract is made, 

The general rule is that the low bid of a financially responsible bidder for the 
delivery of supplies should not be rejected merely because it had defaulted 
on a previous similar contract, 


Comptroller General McCarl to the Secretary of War, August 21, 1935: 

In response to a request from this office for a report as to the 
facts with reference to the rejection of a low bid for furnishing 
enamel lacquer for the stated reason: “ Low bidder defaulting on 
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previous contract for material ”, there was received a report dated 
June 7, 1935, from the commanding officer, Edgewood Arsenal, as 
follows: 


1. Contract W 285 cws 1351 was placed with Titanine, Inc., next to the lowest 
bidder on Edgewood Arsenal Invitation for Bid 35-124 covering 1,095 gallons 
lacquer enamel, O. D., specification 3-150, opened April 24, 1935, as the low 
bidder, Sherwin Williams Company, was at that time, and still is, a defaulting 
contractor on the same material. 

2. On October 25, 1984, Edgewood Arsenal opened proposal 35-38 covering 
735 gallons lacquer enamel, O. D., specification 3-150, the low bidder being 
Sherwin Williams Company, and as a result, order was issued that firm on 
October 25th. Several attempts were made by that company to supply material 
in accordance with the specification, but without success and it was necessary 
to go into the open market and purchase for their account from Gilbert Spruance 
Company, at an advance in price of $0.0325 per gallon. Gilbert Spruance Com- 
pany made several shipments against their order but only 420 gallons was ac- 
ceptable material and it was necessary to again go into the market and procure 
this material. This balance of 315 gallons was purchased from Titanine, Inc., 
on May 29, 1935, at an advance in price of $0.032 over that ordered from Gilbert 
Spruance Company and, as yet, has not been received. However, we are re- 
ceiving similar material from Titanine, Inc., on another contract, which is 
acceptable. Until final delivery and acceptance of the quantity originally 
ordered from Sherwin Williams Company have been made, the loss the 
Government has sustained cannot be ascertained. 

8. In this connection, the following information is requested: 

(a) If Titanine, Inc., furnishes acceptable material, is Sherwin Williams 
Co. to be charged with the total excess cost to the Government between the 
amount of their original order and the amount the Government finally has 
to pay for the material, or 

(b) Is Sherwin Williams Company only to be charged the difference of 
the excess cost on the 420 gallons of acceptable material supplied by Gilbert 
Spruance Company and Gilbert Spruance Company to be charged the excess 
cost on 315 gallons at the difference between the price originally contracted 
with Sherwin Williams Company and that of Titanine, Inc., or 

(c) Is Sherwin Williams Company to be charged the excess cost on 735 
gallons, the difference between the price originally contracted to be paid them 
and the amount of the order given Gilbert Spruance Company, Gilbert Spruance 
Company paying the excess cost on the 315 gallons at the difference between 
the price shown on the order given them and the price at which the material 
was purchased from Titanine, Inc. 


The contract of October 25, 1934, with the Sherwin-Williams Co., 
contained a condition, or provision, as follows: 


8. In case of defualt of the contractor, the Government may procure the 
articles or services from other sources and hold the contractor responsible for 
any excess cost occasioned thereby. 

It is a general rule of law that when a contractor breaches its 
contract and fails in its performance, it becomes liable for whatever 
damages such breach occasioned the other party, and the measure 
of such damages is the amount that will compensate for the loss 
which a fulfillment of the contract would have prevented. 

In the instant matter it appears that the Sherwin-Williams Co. 
failed to make delivery of the required 735 gallons of lacquer-enamel 
paint in accordance with the terms of its contract therefor dated 
October 25, 1934, thus breaching its said contract; and that such 


bi 
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breach or default caused the subsequent purchase of the material in the 
open market from another contractor, to wit, the Gilbert Spruance 
Co., at a price of $0.0325 per gallon in excess of the original 
contract price therefor. Also, it appears that the said second con- 
tractor, Gilbert Spruance Co. furnished under its contract only 420 
gallons of the required 735 gallons; and that it breached its con- 
iract for required paint by failing to deliver 315 gallons thereof, 
which breach or default necessitated the purchase of the required 315 
gallons in the open market from another contractor, to wit, Titanine, 
Inc., at a price of $0.032 per gallon in excess of the second contract 
price therefor. In letter of July 11, 1935, to this office, the Chief, 
Chemical Warfare Service, reported that the third contractor, the 
Titanine, Inc., has furnished acceptable paint under its said contract. 

In cases such as this, the liability of the first defaulting contractor 
is fixed at the time the second contract is made, and, likewise, the 
liability of the second defaulting contractor is fixed at the time the 
third contract is made. In this connection see decisions dated Sep- 
tember 10, 1926, A-15576; October 2, 1929, A-28785; and May 8, 
1935, A-59106. 

Accordingly, the three questions presented are answered as follows: 

(a) No. 

(b) No. 

(c) Yes. 

The rejection of the bid of the Sherwin-Williams Co. on contract 
W 285 CWS 1351 will not be further questioned at this time, but the 
general rule is that the low bid of a bidder for the delivery of sup- 
plies that is financially responsible should not be rejected merely 
because it has defaulted on a previous similar contract. 


(A-64374) 
TAX—TRANSPORTATION—NAVY 


The tax imposed by the Cuban Government on transportation, being a necessary 
part of the cost of such transportation, may be paid under the appropriation 
chargeable with the transportation. 


Comptroller General McCarl to the Secretary of the Navy, August 22, 1935: 


There has been received your letter of August 1, 1935, requesting 
decision as follows: 


Under the laws of Cuba, persons, including those in the military service and 
their dependents, traveling from Cuban ports to the United States, or to other 
points, are required to pay a Cuban tax of 6% percent on first-class transporta- 
tion, 34% percent on tourist-class transportation, and 1% percent on third-class 
transportation when transportation is purchased with cash; and 5 percent on 
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first-class transportation and 2 percent on tourist-class transportation when 
transportation is secured on an exchange order which includes Government 
transportation requests ordinarily used for the purchase of transportation of 
military personnel and their dependents. 

Since the Navy Department heretofore has not included this Cuban tax on 
transportation requests issued for authorized travel of naval personnel and their 
dependents from Cuban ports, the amount of the tax involved has been collected 
from the travelers by the Cuban agents. The question is thus raised as to 
whether or not this Cuban tax can properly be included as an item of travel 
expense and, if so, whether or not such charges can properly be paid from the 
current naval appropriations for transportation of naval personnel and included 
in transportation requests when issued for the travel of naval personnel and 
their dependents involving travel from Cuban ports. 

It appears to the Navy Department that in cases of authorized travel of 
naval personnel and their dependents from Cuban ports, the transportation tax 
imposed under the laws of Cuba constitutes an item of actual travel expense 
properly payable from the current appropriations provided for transportation 
of naval personnel and their dependents, and that it accordingly would be proper 
to include such charges on transportation requests issued to cover naval per- 
sonnel and their dependents in such cases. In this connection attention is in- 
vited to your decision of December 13, 1923 (3 Comp. Gen. 372), wherein it was 
held, quoting the syllabus, that the “tax imposed by a foreign government is a 
proper charge in connection with transportation furnished an officer of the 
United States on official travel.” 

Your decision is requested as to whether or not the appropriations providing 
for transportation of naval personnel and their dependents are available to 
cover the above-mentioned Cuban tax and, if so, whether or not it would be 
proper to include such charges in transportation requests when issued, or should 
the steamship company be requested to pay the tariff in such cases and there- 
after bill the Navy Department for the amounts involved. 


Section 12 of the act of June 10, 1922, 42 Stat. 631, provides that, 
“Actual expenses shall be paid for travel under orders outside the 
limits of the United States in North America.” Section 12 of the 
act of May 18, 1920, 41 Stat. 604, authorizes the furnishing of trans- 
portation in kind to the wife or dependent child or children of officers 
and enlisted men of certain grades of naval personnel when ordered 
to make a permanent change of station. 

The tax imposed by a foreign government on purchases of trans- 
portation is an integral part of the cost of such transportation. The 
current appropriation for the naval service “ Pay, subsistence, and 
transportation of naval personnel ” covers the necessary cost of trans- 
portation of naval personnel and their dependents for travel under 
proper orders in foreign countries. ‘The tax imposed by the Cuban 
Government on transportation when purchased with cash or when 
procured on request, being a necessary part of the cost of such trans- 
portation, is chargeable to this appropriation as a part of the cost 
of transportation, 

Accordingly, you are advised that transportation requests issued 
for travel of naval personnel from Cuban ports to the United States 
and to other points should include the Cuban tax thereon, such being 
an integral part of the cost of the transportation. In view of the 
difference in the tax when the transportation is paid in cash and when 
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transportation and tax are paid “on an exchange order ” inclusive 


of Government transportation requests, personnel should be required 
to procure transportation requests for travel from Cuban ports. 


MILEAGE—USE OF OWN AUTOMOBILE—WORKS PROGRESS 
ADMINISTRATION 


It is within the discretion of an administrative office to adopt rates of mileage 
for the use of personally owned automobiles upon a sliding scale depending 
upon the distance traveled but not exceeding the maximum rates allowable 
under the statute, but the administrative finding of economy and advantage 
should be made in each individual case and included in the travel orders 
authorizing that mode of transportation. A general regulation or order 
finding such a mode of travel to be more economical and advantageous ir- 
respective of the time of the travel and availability of common carriers will 
not satisfy the requirements of the act of February 14, 1931, 46 Stat. 1103, 
as amended. 


Comptroller General McCarl to the Administrator, Works Progress Admin- 
istration, August 22, 1935: 


There has been received a letter dated August 6, 1935, from the 
Works Progress Administrator, State of Wisconsin, as follows: 


Standardized Government travel regulations, as amended, authorizes mile- 
age in lieu of actual expenses of transportation not to exceed five cents per 
mile for automobiles. In order to permit travel by personally owned automo- 
bile on official duty in connection with the Works Progress Adininistration of 
this State, the following schedule of mileage allowance is submitted for your 
consideration and approval: 

First, 600 miles 5¢ per mile. 
Next, 400 miles, 4¢ per mile. 
Next, 400 miles, 8¢ per mile. 
All over, 1,400 miles, 2¢ per mile. 

This schedule of mileage allowance is baged on the fact that travel during 
a period of one month will in most cases ex@4@@@ one thousand miles, and on this 
basis, the mileage allowance would be more economical and advantageous to 
the Government when time required for travel by automobile against time 
required to complete the same journeys by bus or railway train is considered. 

Would appreciate your ruling on this allowance of mileage at an early date. 


The determination of whether travel by personally owned auto- 
mobile at a specified rate per mile would be more economical and 
advantageous to the United States is primarily for administrative 
action based upon the particular facts in each case and a general 
regulation that such travel would be more economical and advanta- 
geous, irrespective of the time of travel and the availability of com- 
mon carriers, would not satisfy the requirements of the statute. 
This office would have no objection to the adoption of rates of mile- 
age on a sliding scale, as proposed in the submission, if applied uni- 
formly at the several offices of the Administration throughout the 


respective States, but the administrative finding of economy and 
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advantage should be made in each individual case and included in 
the travel orders authorizing that mode of transportation. Atten- 
tion is also called to the fact that the mileage allowance for per- 
sonally owned automobiles must be confined to travel beyond the 
limits of the employee’s official headquarters or duty station. See 
paragraph 3 of the Standardized Government Travel Regulations. 


(A-63093) 


CLASSIFICATION—CIVILIAN EMPLOYEES—WORKING FUND— 
INITIAL SALARY RATES 


The transfer of funds for the purpose of setting up a working fund under sec- 
tion 601 of the Economy Act prescribing the procedure for making payment 
for work performed by one department for another is not of itself any 
authority for disregarding the provisions of the Classification Act, as 
amended, in the payment of salaries of employees paid from such working 
fund. 

In the classification of positions the salaries of which have not been previously 
fixed pursuant to the Classification Act, as amended, the initial salary rates 
fixed pursuant to said act must be the minimum of the grades in which the 
positions are properly allocated by the Civil Service Commission, if in the 
District of Columbia, or by the administrative office if in the field. 


Comptroller General McCarl to the Secretary of Commerce, August 29, 1935: 
There was received your letter of June 19, 1935, as follows: 


This Department has a small group of permanent employees in the District 
of Columbia and in the field with compensation at annual rates payable from a 
working fund set up from a regular appropriation under which payment for 
personal services may be made without regard to civil service and classification 
laws. For that reason the positions of these persons have not previously been 
allocated. However, consideration is being given to the steps necessary to effect 
placement of the positions in the competitive classified service and allocating 
them to appropriate grades and ranges under the Classification Act. 

While your decision of Janu 7, 1927 (6 Comp. Gen. 455), holds that 
employees transferred from positions not subject to the Classification Act to 
positions under that act must enter the classified positions at the minimum 
salary rates of the grades, it is desired to point out that the employees here 
in question will not be transferred, are not temporary, and are not paid at per 
diem rates as were the employees affected by the decision cited. The Depart- 
ment is therefore somewhat uncertain as to what initial salary rates are prop- 
erly payable upon placement of the positions referred to in appropriate grades 
and ranges under the Classification Act. Your decision in the matter will be 
greatly appreciated. 


The facts set forth in your letter are not sufficient to enable this 
office to identify the fund under the Department of Commerce to 
which you refer as a “ working fund set up from a regular appro- 
priation under which payment for personal services may be made 
without regard to civil service and classification laws.” No author- 
ity appears in any of the regular appropriations for the Department 
of Commerce for the fiscal year 193%, act of April 7, 1934 (48 Stat. 
546), or fiscal year 1936, act of March 22, 1935 (49 Stat. 86), for 
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payment of personnel without regard to the Classification Act, as 
amended. Accordingly, it would appear that all positions, the sal- 
aries of which are paid under such regular appropriations, should 
be classified under the Classification Act if not exempted by reason 
of the nature of the duties performed. 

If the working fund in question refers to one set up under sec- 
tion 601 of the Economy Act of June 30, 1932, 47 Stat. 417, 418, amend- 
ing section 7 (b) of the act of May 21, 1920, 41 Stat. 613, prescribing 
the procedure for making payment for work performed by one de- 
partment for another, you are advised that the transfer of funds 
under said section is not of itself any authority for disregarding the 
provisions of the Classification Act, in the payment of salaries of 
employees paid from such a working fund. Even if emergency funds 
have been made available, the emergency position should have been 
classified pursuant to Executive Order 6746, dated June 21, 1934, or 
other orders. 

It is not understood that the working fund in question refers to the 
special fund authorized by the act of May 27, 1935, 49 Stat. 293, 
which may not be regarded as making a “regular” appropriation 
and which act has no retroactive effect. 

However, it is assumed from your letter that there are positions 
under the Department of Commerce, the salaries of which heretofore 
have not been fixed pursuant to the Classification Act as amended, 
or the executive order, supra, and that it is now proposed for the 
first time to classify the positions under the terms of the Classification 
Act. Apparently your question relates to the initial salary rates 
properly payable under such circumstances. Whether the existing 
salary rates of the positions were or were not lawfully fixed without 
regard to the Classification Act, the initial rates fixed pursuant to 
the Classification Act must be the minimum salary rates of the grades 
in which the positions are properly placed or allocated by the Civil 
Service Commission if in the District of Columbia, or by the adminis- 
trative office if in the field service. In addition to the decision cited 
by you, see decision of May 25, 1927, 6 Comp. Gen. 768, 769, wherein 
it was stated as follows: 

* * * The salaries of the employees while under the navy yard were fixed 
by the administrative office under other laws and regulations without regard to 
the salary rates fixed in the Classification Act or the necessity to maintain an 
average, whereas the salaries of the employees under the Bureau of Construction 
and Repair, Navy Department, have been subject to such restrictions. It is for 
the protection of these latter employees, as well as to comply with the terms 
of rule 6 of section 6 of the Classification Act, that the initial rate of compensa- 
tion of the transferred employees must be the minimum salary rate of the grade 
to which transferred. And to carry out the intent and purpose of the Classifica- 


tion Act and to fulfill the requirements of the average provision, promotions 
within the salary range of the grades to which the navy yard employees are 
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proposed to be transferred, would depend upon the condition of the average in 
the grades and the comparative efficiency of the transferred employees with 
employees already in the grades. If the proper average should be exceeded, no 
increase in compensation above the minimum salary rates would be authorized. 


(A-63392) 


APPROPRIATIONS—AVAILABILITY—MEALS FURNISHED TO 
EMPLOYEES OF CONTRACTORS 


Funds appropriated for the protection and administration of national parks, 
available for cost of meal service furnished employees of the Government 
and of cooperating agencies under emergency conditions pursuant to sec- 
tion 4 of the act of May 26, 1930, 46 Stat. 382, are not available for the 
extension of such meal service to employees of contractors performing 
services within national parks. 


Comptroller General McCarl to the Secretary of the Interior, August 29, 1935: 


I have your letter of June 28, 1935, as follows: 


There are enclosed copies of letters dated October 11, October 23, and October 
30, 1934, and March 26, April 8, and April 18, 1935, and a copy of a telegram 
dated June 14, 1935. 

After a review of this correspondence, please inform me whether the pro- 
cedure being followed by Yosemite National Park of crediting the annual appro- 
priation with the proceeds of deductions from the contractor’s vouchers covering 
meals furnished the contractor’s employees is in accordance with existing 
legislation, and regulations promulgated by your office and the Treasury De- 
partment. In this connection, your attention is called to the location of the 
larger national parks in which this situation could arise and to the problems 
peculiar to these parks from a conservation and recreational standpoint, as 
your decision will be applied generally by the National Park Service of this 
department. 

In the advent of an adverse decision, consideration should be given to the 
hardship that retroactive application would cause, as such action would result 
in the incurring of a deficiency in the Yosemite National Park appropriation. 

I shall appreciate your early decision in order that the field offices of the 
National Park Service may be properly instructed in this matter. 


In a letter addressed to the director, National Park Service, April 


18, 1935, the superintendent, Yosemite National Park, stated: 


In your letter of March 8, 1934, you state that the practice of crediting 
the annual appropriation for deductions on contractor’s vouchers covering 
meals furnished their employees is a violation of existing legislation under 
which, in certain instances, appropriations may be credited for emergency 
sales of meals. You also state that even though the new provision is included 
in the appropriation bill for the fiscal year 1936, it would still be impossible 
to credit these deductions to the regular park appropriation, 

As you know, we seldom take issue with the instructions received from the 
Washington office, but in this instance, we feel so sure of our ground, that 
we are asking you to review your decision and if you think advisable, after 
considering the matter further, we would be glad to refer the matter to the 
Comptroller General for decision. 

Your decision against: making meal deductions from contractor's estimates 
reimbursable to the regular annual appropriation affects the Utility Building 
Contract No. I-18p-922 PW, with L. 8S. Peletz, under which we have been 
feeding the contractor’s employees since Noyember 1934 and to date have 
deducted for meals a total of $2,200.10 from amounts due this contractor, and 
by transfer youcher have debited the Public Works Project (FP 303) and 
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credited the mess account, which is operated under the regular annual appro- 
priation. 

We wish to defend this procedure in connection with the contract in question, 
and we submit the following four points for your consideration. 

1. The utility building project has been under construction during the winter 
season when snow conditions render impossible the construction and mainte- 
nance of a construction camp for the valley, or in any of the regular camp areas. 
Regardless of winter conditions, if this project were under construction during 
the summer season, it would be administratively undesirable to permit a con- 
struction camp with its attendant garbage problems, toilet facilities, and com- 
paratively low-class labor element, which invariably creates public order prob- 
iems, to camp in or near one of the regular public camp grounds maintained 
for the accommodation of park visitors. As you know, the places available for 
camping in Yosemite Valley, are limited, and when all of the circumstances were 
taken into consideration, it was administratively decided to house and feed 
this contractor’s employees in the one location available, the Government 
camp, where bunkhouses and mess facilities are already available and adequate 
under Government control. We believe that these circumstances make it neces- 
sary to feed this contractor’s employees under the emergency ruling. 

The National Park Service Account Manual, section 205, account 304, ap- 
proved by the Comptroller General, does not contemplate the furnishing of 
meals, except in those cases where it is necessary for the Government to do 
so. It is, perhaps, for this reason that the sale of meals as a miscellaneous 
receipt item is not mentioned under this account in the manual, The manual 
does state that this account may be credited “(c) with sale price of meals 
sold for cash. (Such cash sales must be limited to emergency cases and pro- 
ceeds deposited to the credit of the appropriation under which the mess is 
operated.)” Under the above outlined circumstances, are we not right in 
contending that these meals »re served under emergency conditions? 

2. In studying 7 Comp. Gen. 391, a decision rendered on this subject spe- 
cifically for Yosemite National Park, the principle is advanced in the case of 
the sale of electricity, the proceeds must be covered into the Treasury as 
miscellaneous receipts, except for such periods as it can be shown that the 
electrical power furnished was not surplus electricity of the park plant, but 
was purchased energy and the regular park appropriation had originally been 
charged with the cost thereof. In such cases a transfer of funds to the regular 
appropriation is proper. When applying this principle to the meals in question 
we find that the regular park appropriation “had originally been charged 
with the cost thereof.” , 

3. In the same decision another principle is advanced in connection with the 
rental of equipment. “This is a well-established rule and is based upon the 
theory that by crediting the amount of such deductions to an appropriation 
for expenditure would amount to augmenting the appropriation in excess of 
the amount appropriated by law for park purposes.” This principle is not 
violated in the instant case, as the appropriation being credited is not aug- 
mented in exess of the amount appropriated; it is merely being reimbursed 
for the actual prior cost of producing and serving the meals. Our 304 mess 
operations, in conformity with the accounting manual approved by the Comp 
troller General, must be operated at cost. 

Near the end of the same decision, on page 596, the same principle ts 
expressed in different words and is applicable with respect to supplies fur 
nished contractors, “if such supplies were purchased from appropriations made 
for fiscal years other than those from which the deductions were made.” While 
the circumstances which brought about this quoted decision are admittedly 
different from those of the instant case, the difference itself serves to sub 
stantiate the advisability of obtaining a fresh decision. We quote this deci- 
sion because of the principles laid down only, and the conclusions in favor of 
miscellaneous receipts are based on the building up of a current appropriation 
at the expense of a lapsing appropriation, which, of course, is unauthorized, 
In the case of serving meals to employees of the utility building contract, two 
active appropriations are involved, One is being reimbursed for the services 
rendered to the other. 

4. The Government is meeting a contractual obligation in feeding and housing 
the contractor’s employees, The contractor was subject to the decision of the 
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contracting officer as to where and how he would accommodate his employees 
and it was administratively determined, for the good of Yosemite National Park 
to order the contractor to accommodate his employees in the Government camp. 
The amount transferred from the construction project to the credit of the 
regular park appropriation for meals is not “ proceeds” in the ordinary sense 
of that term, “but payment in kind”, similar to payment of salary to Gov- 
ernment employees on the Public Works pay roll. Mess deductions from 
such employees are regularly transferred from a Public Works project to 
the mess account. The contractor is paid a part of the amount due in cash 
and a part in Government services annual appropriation to assist in the con- 
struction of the Public Works project. 

In your letter of December 11th, with which you transmitted the approved 
supplemental agreement with L. 8. Peletz, you presumably approved our letter 
of November 14th, in which we stated that the supplemental agreement would 
render the meal deductions reimbursable to the annual appropriation. 

We must add that it is impossible to feed these men without the benefit of 
repayment to the appropriation. By the time the utility building contract is 
completed, the total cost of meals furnished to this contractor will be between 
three and four thousand dollars. We have been. operating all year on deficient 
maintenance allotments, and urgent maintenance work already programmed will 
have to be deferred, if we are forced to meet this unanticipated expense. 

We would appreciate an early reply to enable us to make other arrangements 
with the contractor, forcing him to conduct his own mess operation in the 
event that your decision is upheld. 


Section 4 of the act of May 26, 1930, 46 Stat. 382, entitled “An act 
to facilitate the administration of national parks by the United 
States Department of the Interior, and for other purposes”, pro- 
vides: 


That the Secretary of the Interior be, and he is hereby, authorized in 
emergencies when no other source is available for the immediate procurement 
of supplies, materials, or special services, to aid and assist grantees, permittees 
or licensees conducting operations for the benefit of the public in the national 
parks and national monuments by the sale at cost, including transportation and 
handling of such supplies, materials, or special services as may be necessary to 
relieve the emergency and insure uninterrupted services to the public: Provided, 
That the recéipts from such sales shall be deposited as a refund to the appropri- 
ation or appropriations current at the date of covering in of such deposit, and 
shall be available for expenditure for national park and national monument 
purposes. 


The Department of the Interior Appropriation Act, 1936, act of 
May 9, 1935, 49 Stat. 208, 209, provides under the heading “ National 
Park Service ” as follows: 


Yosemite National Park, California: For administration, protection, and 
maintenance, including not exceeding $2,550 for the purchase, maintenance, 
operation, and repair of motor-driven passenger-carrying vehicles for the use 
of the superintendent and employees in connection with general park work, not 
exceeding $2,000 for maintenance of the road in the Stanislaus National Forest 
connecting the Tioga Road with the Hetch Hetchy Road near Mather Station, 
and including necessary expenses of a comprehensive study of the problems 
relating to the use and enjoyment of the Yosemite National Park and the pres- 
ervation of its natural features, $286,100. 


* * a * * * a 


Hereafter cash collections and pay roll deductions made for meals and quarters 
furnished by the National Park Service to employees of the Government in the 
field and to cooperating agencies may be credited as a reimbursement to the 
current appropriation for the administration of the park or monument in which 
the accommodations are furnished. 
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Under the practice as outlined in the quoted correspondence, the 
cost of maintaining the meal service furnished the contractor appears 
to have been defrayed from the regular annual appropriation for the 
administration, protection, and maintenance of the Yosemite National 
Park. In view of the authorization contained in the act of May 26, 
1930, supra, it appears that the annual appropriation act involved 
properly may be construed to cover the cost of furnishing meals to 
employees and cooperating agencies under emergency conditions, as an 
expense incident to the administration, protection, and maintenance 
of the park. Receipts from meals furnished under such circumstances 
properly would be for crediting in accordance with the procedure pre- 
scribed in said act, as contemplated by the last-quoted provision of 
the annual appropriation act, 1936, supra, for the Department of 
the Interior. However, the act of May 26, 1930, supra, contains no 
authorization, either express or implied, for furnishing meals under 
any circumstances to employees of contractors engaged in the per- 
formance of contract work within the national parks, An examination 
of the annual appropriation acts for the National Park Service and 
the legislative history thereof over a period of several years fails to 
disclose any congressional sanction for such use of appropriated 
funds, and, in the absence of an express authorization therefor by 
Congress, it must be held that funds appropriated for the protection 
and administration of national parks are not available for the exten- 
sion of meal service to employees of contractors performing services 
within national parks. Accordingly, the practice should be discon- 
tinued. 

With respect to an adjustment of funds used and receipts received 
for meals furnished to employees of the contractor in the instance 
here under consideration, the evidence establishes that such meals 
were furnished under an agreement entered into under the erroneous 
assumption that the circumstances involved constituted an emergency 
under the act of May 26, 1930, swpra, and that the contractor was in- 
cluded in the classes enumerated therein as eligible recipients of meals 
to be furnished in accordance therewith. In view of that fact and 
the impracticability of determining the exact amount, if any, by 
which the annual appropriation has been thus illegally augmented or 
depleted, no adjustment will be required with respect to meals fur- 
nished under this particular contract. That is to say, the procedure 
followed will not be further questioned in this instance, 

However, it appears from the papers which accompanied your sub- 
mission that, in addition to the mess arrangement, the contractor's 
employees were permitted to make use of Government bunkhouses 
and other camp facilities, apparently without any charge therefor or 
any reduction in the contract price. As prospective bidders on the 
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project involved were on notice that they would be subjected to the 
expense of providing for the required camp facilities, which expense, 
it must be assumed, was taken into consideration in the preparation 
of bids, this matter should be taken into consideration in the final 
settlement under the contract. 


( A-63958) 
MEDICAL AND HOSPITAL TREATMENT—NAVY PERSONNEL 


Whether an officer or an enlisted man of the Navy is on leave of absence 
or on duty when he becomes ill or is injured, he may be udmitted to a 
naval or other Government hospital, and expenses of hospital service so 
furnished him by other Government hospitals may be paid tor under the 
Hospital Fund of the Navy. 


Comptroller General McCarl to the Secretary of the Navy, August 29, 1935: 


By your third endorsement of July 18, #935, there has been received 
letter from the Chief, Bureau of Medicine and Surgery, as follows: 


Subject: Treatment of Navy personnel in Army hospitals; bills for. 
References: (a) Article 1189, N. R. 
(b) Comp. Gen. Dec. No. A-43957, August 27, 1932. 
(c) Article 1204, N. R. 
(d) M&S Form Letter to all naval hospitals, #P3-2/NH (074), 
February 12, 1934. 
(e) Chief of Finance accounts Nos. HF-42015 for $40.30 and 
B-42015 for $199.70. 

Enclosures: (A) Reference “e” with statements attached. 

(B) NMS-U reports in the cases of Wayne Henry BROOKS, S-2ce., 
and Johnie Thomas WILLS, F-2e., U. S. N. 

(C) Copy of Bu. M&S Form Letter to All Naval Hospitals #P3-- 
2/NH (074), February 12, 1934. 

1. There is submitted herewith bills of the Chief of Finance, War Depart- 
ment, covering charges for treatment in the station hospital, Fort Sam Houston, 
Texas, of enlisted men of the Navy while on leave of absence and away from 
their post of duty. Owing to new regulations and instructions concerning 
treatment of Navy personnel in Government hospitals, other than Navy, there 
is some doubt as to the status of enlisted men who apply for and are given 
treatinent in Army hospitals under above conditions, and in order that this 
ambiguity may be removed, it is requested that these bills be referred to the 
Comptroller General for decision as to whether these accounts are properly 
payable from the funds of the Medical Department of the Navy, attenton 
being invited to the following comments. 

2. It has long been held that enlisted men of the Navy, while on leave of 
absence for their own convenience or pleasure and away from their posts of 
duty, are not entitled to medical treatment at Government expense during such 
absence, with certain exceptions, such as the following: Where the man is 
suffering from a contagious disease, probably contracted while on duty; in 
cases where the circumstances suggest a possible evasion of enlisted obligation ; 
reporting of a man to a naval station and relinquishing the balance of his 
leave; (C. G. D. #A-3S8948, December 18, 1931); treatment in Government 
hospitals other than Naval (Ref, b). 

3. In the two cases attached the enlisted men were on leave of absence and 
were admitted to the Army hospital on their own request, without prior au- 
thority or subsequent approval of the Navy Department. The one case was the 
result of an automobile accident that occurred three days after the man went 
ou jeave; in the other case, the man was admitted with pneumonia, broncho, 
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two days after leaving his ship, the report indicating the illness was probably 
contracted while on duty. 

4. Information is accordingly requested as to whether the expense of treat- 
ment of enlisted men of the Navy and Marine Corps admitted to Army or other 
Government hospitals at their own request while on leave of absence, may be 
defrayed by the Navy Department, and as to the status of officers under the 
same conditions. 

You state in your indorsement : 

2. In connection with the above, particular attention is invited to the at- 
tached request of the Chief of Finance, U. 8S. Army, dated April 16, 1935, to 
the effect that reimbursement in the amount of $40.50, covering charges for 
subsistence furnished the two enlisted men referred to in the attached corre- 
spondence, be made pursuant to the provisions of Section 601 of the act ap- 
proved June 30, 1982 (47 Stat. 417; 31 U. S. C., Supp. VII, section 686), and 
to the further request of the same date relative to expenses of hospitalization 
of these two men. 

One of the men in question, Wayne Henry Brooks, seaman, second 
class, United States Navy, attached to the Naval Training Station, 
San Diego, Calif., was on leave (extending from February 13 
to March 1, 1935), at his home, 406 Montana Street, San Antonio, 
Tex., when he applied for and was admitted to the Army station 
hospital, Fort Sam Houston, Tex. He remained under treatment 
from February 15 to March 17, 1935. His hospitalization apparently 
was authorized by his commanding officer. 

The other man, Johnie Thomas Wills, seaman, second class, United 
States Navy, attached to the U. S. S. Lewingten, was on authorized 
leave extending from December 15, 1934, to January 14, 1935, when 
he was injured in an automobile accident and taken to the Army 
station hospital, Fort Sam Houston, Tex., while unconscious. His 
hospitalization apparently was not requested by naval authorities, 
Hie was treated from December 18, 1934, to January 21, 1935; the 
total charge for the hospitalization of these men is billed as 64 patient 
days at $3.75 per day, $240; including $40.30 for subsistence. In 
submitting the bill to the Bureau of Supplies and Accounts the Chief 
of Finance, Army, stated: 

Pursuant to section 601 of the act approved June 50, 1982 (47 Stat. 417), 
reimbursement is requested in the amount of $40.30, covering charges for 
subsistence furnished naval personnel while receiving hospitalization at station 


hospital, Fort Sam Houston, Texas, during December 1934, January, February, 
and Mareh 1935, as per the attached statement. 


Section 601 of the act approved June 30, 1982, 47 Stat. 417, 


amends section 7 of the act of May 21, 1920, 41 Stat. 613, providing 
that when a bureau or department of the Government furnishes 


stores and material or performs service for another bureau or depart- 
ment of the Government, it shall be reimbursed from the funds of 
the bureau or department for which the stores, materials, or services 
were furnished. 
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The Navy and Army regulations provide for reciprocal hospitali- 
zation service. Article 1204, Navy Regulations. Paragraphs 2112 
and 2113, Manual of the Medical Department, Navy, provide: 

2112. Admission of Navy patients to Army hospitals—Officers and enlisted 
men of the Navy and Marine Corps will be admitted to any Army hospital on 
the request of their immediate commanding officers, and they may be admitted 
on their own request, their commanding officers not being present, if in the 
opinion of the commanding officer of the hospital or surgeon of the station such 
admission is necessary. 

2113. Payments for Navy patients in Army hospitals.—Subsistence and medi- 
cine charges in these cases will be billed by the commanding officers of the 
hospitals or surgeons of the stations directly to the Bureau of Medicine and 
Surgery in the Navy Department in such form as that bureau may from time 
to time require, accompanied in each case by the original request for admission, 
if the same was in writing, or an explanation of the circumstances, if admission 
was not made in pursuance of a written request. 

The established rule that enlisted men or officers of the Navy while 
on leave of absence and away from their post of duty are not en- 
titled to medical treatment at Government expense, is limited to 
medical treatment procured from private sources and does not apply 
to medical treatment that may be furnished them in kind from Navy 
or other Government facilities. Whether an officer or an enlisted 
man of the Navy is on leave of absence or on duty when he becomes 
ill or injured, he may be admitted to a Naval or other Government 
hospital. A-38948, December 18, 1931; A-43957, August 27, 1932. 
While a portion of the bill covers subsistence and enlisted men are not 
entitled to a ration or commutation thereof when on leave of absence, 
7 Comp. Gen. 781, subsistence of a patient in hospital has been 
heretofore treated as a part of hospitalization. 14 Comp. Dec. 559. 

Accordingly, you are advised that the bills of the station hospital, 
Fort Sam Houston, Tex., for hospital services rendered these men, 
if otherwise correct, may be paid from funds of the Medical Depart- 
ment of the Navy. This rule applies equally to Navy officers under 
the same status and condition. 


(A-64799) 
TRANSPORTATION—ENLISTED MAN, ARMY—CHANGE OF STATION 


An enlisted man of the Army is not entitled to transportation at the expense 
of the Government on permanent change of station made at his request 


Comptroller General McCarl to Garrett H. Johnston, United States Army, 
August 30, 1935: 


There has been received your letter of June 17, 1935, relative to 
settlement dated May 23, 1935, which disallowed your claim (no, 


0470818) for reimbursement of cost of transportation from Augusta 
Arsenal. Ga., to Fort Slocum. N. Y.. and from Fort Slocum to Fort 
Benning, Ga. 
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The records on file in this office show that under date of December 
18, 1933, you requested to be discharged for the purpose of reenlisting 
for foreign service, preferably in the Philippines. The commanding 
officer at Augusta Arsenal approved your request and stated that you 
had sufficient funds and were willing to defray all expenses incident 
to your discharge, reenlistment, and transfer to the nearest port of 
embarkation. By Special Orders No. 2, issued January 29, 1934, at 
Augusta Arsenal, Ga., you were transferred to the Coast Artillery 
Corps, Philippines, and directed to report at your own expense, at 
the Overseas Recruit Depot, Fort Slocum, New York, on or about 
February 2, 1934, for transportation to your proper station. 

The records of this office further show that you were discharged 
at Fort Slocum, N. Y., March 14, 1934, and reenlisted March 15, 
1934, for Coast Artillery Corps, unassigned, Philippine Islands; that 
on March 17, 1934, you were granted a furlough with permission to 
visit Atlanta, Ga., and while you were on furlough a letter dated 
March 26, 1934, was addressed to The Adjutant General of the Army, 
by your parents, relative to your transfer to the Fourth Corps Area. 
In your letters to the commanding officer, Fort Slocum, dated May 
10 and 14, 1934, you expressed a desire to be transferred to a post 
near your home, stating in the first: letter “that don’t involve so 
much transportation.” By Special Orders No, 102, issued May 12, 
1934, at Fort Slocum, N. Y., you were transferred to Infantry, 
unassigned, Fort Benning, Ga., and directed upon the expiration of 
your furlough May 18, 1934, to report to the commanding ofticer, Fort 
Benning, Ga., for assignment to duty, The orders further provided 
that any expense incident to this transfer would be borne by you, and 
that Government transportation would not be furnished. 

Paragraph 5, Army Regulations 615-200, dated March 22, 1980, 
provides in part, as follows: 

5. Cost-—When the transfer of an enlisted man is for the manifest interest 
of the Government, the cost thereof wil! be borne by the Government; but 
when such transfer is not for the manifest interest of the Government, the 
cost thereof will be borne by the enlisted man, * * * 

It will be seen from the foregoing that on your request the change 
of station involving travel from Augusta Arsenal to Fort Slocum 
was upon the condition and with the understanding that you would 
pay the cost of your transportation, and as the change of station to 
Fort Benning was at the request of yourself and parents and for 
your own convenience, while you were on furlough and was made 
with a view to saving you cost of transportation to your station, 
Fort Slocum, N, Y., there is no basis for payment by the United 
States of the cost of transportation, 

The settlement of May 23, 1935, was correct and is sustained. 
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(A-64934) 
POST OFFICE DEPARTMENT—POSTAL EMPLOYEES—SUBSTITUTES 


The ratio of 1 substitute to 8 regular employees prescribed by the act of August 
14, 1935, 49 Stat. 651, is for application separately to each of the service 
groups named therein, and the remaining ratios mentioned in the act are 
also for application with respect to service groups but within individual 
post offices. 

The maximum ratios provided by the act of August 14, 1935, 49 Stat. 651, 
for employment of 1 substitute to every 8, 10, or 12 regular postal em- 
ployees, must be strictly adhered to, and the employment of substitute 
employees on the basis of a fractional excess of those maximum ratios is 

not authorized. 





Comptroller General McCarl to the Postmaster General, August 30, 1935: 









There was received, August 23, your letter of August 21, 1935, as 
follows: 


The act approved August 14, 1935 (Public, No. 275, 74th Congress), fixing the 
hours of duty of postal employees, and for other purposes, provides as follows: 

“Seo. 2. The ratio of substitute post-office clerks, substitute city letter car- 
riers, substitute laborers, substitutes in the motor vehicle service, and sub- 
stitutes in the Railway Mail Service shall be not more than one substitute for 
eight regular employees: Provided, That at post offices with receipts of more 
than $500,000 per annum, and less than $10,000,000 per annum, the ratio of 
substitutes shall not be more than one substitute for ten regular employees: 
Provided further, That at post offices with receipts of less than $500,000 the 
ratio shall be not more than one substitute for twelve regular employees, and at 
offices having less than twelve employees one substitute shall be provided: 
Provided further, That where the ratio of substitutes on the date of the enact- 
ment of this act is in excess of the ratio provided for herein no additional sub- 
stitutes shall be appointed until these ratios are established.” 

It is the opinion of the Department that the ratio of subsitutes to regular 
employees applies to the separate groups and not to the total number of em- 
ployees in the post office. For example, at an office where the gross postal 
receipts are less than $500,000 a year and the complement of the office consists 
of five clerks and six letter carriers, the number of substitutes allowed will 
be one substitute clerk and one substitute city letter carrier. 

It is the opinion of the Department that the law intended that the ratio 
should apply to every 8, 10, or 12 employees of each group or a fraction thereof. 
For example, at an office where the gross postal receipts amount to less than 
$500,000 a year and the complement consisted of eighteen regular clerks and 
twenty-seven regular city letter carriers, the number of substitutes allowed 
would be two substitute clerks and three substitute city letter carriers. 

It would be greatly appreciated if you would advise the Department whether 
its interpretation of the law is correct. 





























The first limitation in the statute of not more than 1 substitute for 
8 regular employees is preceded by the names of the respective service 
groups in which substitutes are regularly employed. Bearing in 
mind the purpose of the limitation, that is, to increase the aggregate 
hours of labor of the individual substitutes with the resulting in- 
crease in their gross compensation, and the fact that the substitutes 
of the respective groups are not ordinarily qualified or permitted to 
act as substitutes outside of the group for which employed, it is evi- 
dent that this limitation was intended to be applied to each of the 
named service groups separately and not to the number of employees 
in the Postal Service as a whole. 
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The ratios named in the provisos in the statute likewise are for 
application to the respective service groups as they exist in the indi- 
vidual post offices. For example, there shall not be more than 1 
substitute post-office clerk for each 10 regular post-office clerks in a 
post office having receipts of more than $500,000 and less than 
$10,000,000. In the example given in your submission of a post office 
having gross receipts of less than $500,000 with 18 regular clerks and 
27 regular city letter carriers, there may be employed not more than 
1 substitute clerk and 2 substitute letter carriers. Any additional 
substitutes would contravene the limitation of “not more than 1 
substitute for 12 regular employees ” applicable to such post office. 

The questions presented are answered accordingly. 


(A-64872) 
PAY—RETIRED—FLEET MARINE CORPS RESERVE 


The act of April 23, 1930, 46 Stat. 253, fixes the date of commencement of 
the retired pay status of members of the Fleet Marine Corps Reserve 
transferred to the retired list for physical disability as on the first day 
of the month following the month in which the retirement would otherwise 
become effective, but is not for application in determining the date of such 
retired reservists’ right to allowances as a part of the retired pay upon 
completion of 30 years’ service when such period of service is not completed 
until after attaining a retired status. 


Comptroller General McCarl to the Secretary of the Navy, September 3, 1935: 


By your direction in second indorsement, August 19, 1935, there has 
een received basic letter of the paymaster, Marine Corps, requesting 
beer lk letter of t) ) ter, M Cory ting 
decision as follows: 


From: The Paymaster. 

To: The Major General Commandant. 

Subject: Effective date for payment of allowances of retired transferred mem- 
bers of the Fleet Marine Corps Reserve placed on the retired list 
for physical disability. 

References: (a) See. 24, act of Feb. 28, 1925 (48 Stat. 1087), as amended by 

the act of Mar. 2, 1929 (45 Stat. 1476-1477). 
(b) Act of March 2, 1907 (34 Stat. 1217). 
(c) Act of Apr. 23, 1980 (46 Stat. 253). 
(d) Dec. of Comp. Gen. dated July 23, 1980 (10 Comp. Gen. 33). 

1. Reference (a) provides, in part, as follows: 

“That transferred members of the Fleet Naval Reserve found not physically 
qualified on reporting for inspection in accordance with this section, shall be 
transferred to the retired list of the regular Navy, with the pay they are then 
receiving, and upon the completion of thirty years’ service, including naval 
service, time in the Fleet Naval Reserve, and time on the retired list of the 
Navy, they shall receive the allowances to which enlisted men of the regular 
Navy are entitled on retirement after thirty years’ service.” 


Under the provisions of Section 2 of the act of February 28, 1925 (48 Stat. 1080), 
the above-quoted statute is applicable to the Marine Corps Reserve. 


’ 


2. The “allowances” referred to in the act of March 2, 1929, supra, are 
those provided in the act of March 2, 1907, for retired enlisted men of the 
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‘ 


regular Army, Navy, and Marine Corps, and consist of $9.50 per month 
in lieu of rations and clothing and $6.25 per month in lieu of quarters, 

3. Reference (c) provides as follows: 

“That hereafter retirement authorized by law of Federal personnel of what- 
ever class, civil, military, naval, judicial, legislative, or otherwise, and for 
whatever cause retired, shall take effect on the first day of the month following 
the month in which said retirement would otherwise be effective, and said 
first day of the month for retirements hereafter made shall be for all pur- 
poses in lieu of such date for retirement as may now be authorized; except 
that the rate of active or retired pay or allowance shall be computed as of 
the date retirement would have occurred if this act had not been enacted. 

“Sec. 2. This act shall become effective July 1, 1930. All laws or parts of 

laws, insofar as in conflict herewith, are repealed.” 
Under the provisions of this statute, and in accordance with the ruling of the 
Comptroller General as contained in reference (d), transfers to the retired 
list of transferred members of the Fleet Marine Corps Reserve pursuant 
to the provisions of reference (a) are made effective as of the first day of 
the month following the month in which such transfers to the retired list would 
otherwise be effective. Likewise, the ruling of the Comptroller General of 
July 23, 1930, reference (d), has been construed as authorizing the payment of 
retired allowances only from and including the first day of the month follow- 
ing the month in which thirty years’ service, as defined in reference (a) has 
been completed. This latter procedure does not appear to this office to be 
within the intent of the act of April 23, 1930, reference (c), or of the decision 
of the Comptroller General of July 23, 1930, reference (d). 

4. A case illustrative of the point above raised is that of Sergeant Terence 
McGarvey, U. S. Marine Corps, retired. Sergeant McGarvey was transferred 
to class II (d), Fleet Marine Corps Reserve on October 20, 1925, after more 
than twenty years’ naval service, On July 26, 1930, a letter was addressed tu 
McGarvey by this headquarters, as follows: 

“Subject: Transfer to the retired list of enlisted men of the Regular Marine 

Corps. 

References: (a) Report of physical examination, dated 21 July 1930, and 
endorsements thereon, 
(b) Act approved 28 February 1925, effective 1 July 1925, para- 
graph 24. 
(c) Act approved 2 March 1929 (H. R. 7930), amending paragraph 
24 of act approved 28 February 1925. 

“1. In accordance with the recommendation contained on reference (a), and 
with the provisions of references (b) and (c), you are, on August 1, 1930, trans- 
ferred to the retired list of enlisted men of the regular Marine Corps in your 
present pay status. Upon the completion of thirty years of naval service you 
will receive the allowances to which you will be entitled as prescribed by law. 

“2. You will keep the paymaster informed of any and all changes of address. 

“3. There is enclosed a statement of service which shows that you will have 
completed thirty years of naval service on July 10, 1935. 

“ By direction of the Secretary of the Navy: 

s B. H. Fuierr.” 


McGarvey assumed the status of a retired enlisted man on August 1, 1930. 


5. As indicated in paragraph 3 of the above-quoted letter, McGarvey com- 


pleted thirty years’ service, including service In the Reserve and on the retired 
list, on July 10, 1935. 

6. It is recommended that the question be presented to the Comptroller Gen- 
eral as to whether McGarvey is entitled to be paid the allowances of a retired 
enlisted man on and after July 11, 1935, or whether such allowances are prop- 
erly payable only from and including August 1, 1935, the first day of the month 
following the month in which thirty years’ service, as defined in reference (2), 
was completed. 

(Signed) Gwrorae Ricnarps. 


The act of April 23, 1930, 46 Stat. 253, fixes the beginning of the 
retired pay status of all Federal personnel as on the first day of the 
month following the month in which the retirement would otherwise 
become effective. The right to retired pay does not accrue to any- 
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one prior to his acquisition of a retired status. A member of the 
Fleet Marine Corps Reserve transferred to the retired list for physi- 
cal disability does not acquire a retired status and right to retired 
pay prior to the first day of the month following the month in which 
his retirement is otherwise effective. 9 Comp. Gen. 512; 10 id. 33. 
The act determines the date of commencement of a person’s retired 
status. It does not, however, affect a retired reservist’s right to 
allowances as a part of the retired pay upon completion of 30 years’ 
service under section 24 of the Naval Reserve Act as amended by 
the act of March 2, 1929, 45 Stat. 1476, 1477, when such period of 
service is not completed until after he attains a retired status. 

In the case of McGarvey, whose retired status, according to the 
records submitted, became effective August 1, 1930, and who com- 
pleted 30 years’ service on July 10, 1935, you are advised that if the 
records submitted are correct he is entitled to the increased retired 
pay (allowances of a retired enlisted man of the Regular Navy) of 
$15.75 per month commencing July 11, 1935, the day following com- 
pletion of 30 years’ service. A-52575, December 28, 1933. 


(A-65065) 


SECURITIES AND EXCHANGE COMMISSION—AVAILABILITY OF AP- 
PROPRIATION—ENFORCEMENT OF PUBLIC UTILITY ACT OF 1935 


The appropriation made for the Securities and Exchange Commission in the 
act of February 2, 1935, 49 Stat. 6, is available for necessary use in the 
performance of the additional duties imposed on said commission by the 
act of August 26, 1935, 49 Stat. 803, subject to the restrictions and limita- 
tions applicable to the use of said appropriation in the performance of 
its other duties. 


Comptroller General McCarl to the Chairman, Securities and Exchange Com- 
mission, September 4, 1935: 


There has been received your letter of August 27, 1935, as follows: 
’ g 


Public, No. 2, 74th Congress, an Act making appropriations for the Executive 
Office and sundry independent executive bureaus, boards, commissions, and 
offices for the fiscal year ending June 30, 1936, provides: 


“ SECURITIES AND EXCHANGE COMMISSION 


“Tor five commissioners, and for all other authorized expenditures of the 
Securities and Exchange Commission in performing the duties imposed by law 
or in pursuance of law and for other personal services, including employment 
of experts when necessary; contract stenographic reporting services; supplies 
and equipment; purchase and exchange of law bdéoks, books of reference, di- 
rectories, periodicals, newspaper and press Clippings; travel expenses, includ- 
jing the expenses of attendants, when specifically authorized by the Commis- 
sion, at meetings concerned with the work of the Securities and Kxchange 
Commission; garage rental; foreign postage; mileage and witness fees; rent 
of quarters outside the District of Columbia; rental of equipment; and other 
necessary expenses; $2,234,494: Provided, That section 8709 of the Revised 
Statutes (U. 8. C., title 41, sec. 5) shall not be construed to apply to any 
purchase or service rendered for the Securities and Exchange Commission when 
the aggregate cost involved does not exceed the sum of $50, 
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“For all printing and binding for the Securities and Exchange Commission, 
$30,000. 

“ Total, Securities and Exchange Commission, $2,264,494.” 

On August 26, 1935, the President signed the Public Utility Holding Company 
Act of 1935. his act provides among other things for the regulation and 
simplification of public utility holding companies and their subsidiary com- 
panies operating or marketing securities in interstate and foreign commerce 
and through the mails, and the enforcement thereof is placed under the juris- 
diction of the Securities Exchange Commission. Certain provisions of this 
act are such that the recruiting of a staff is made immediately necessary ; 
for example, it provides that all of the public utility holding companies must 
be registered with the Commission by December 1, 1935, by the filing of a 
notification of registration. The act further provides that within a year from 
the date a notification of registration is filed by each company, a registration 
statement containing information in great detail must also be filed. This 
means that forms and rules and regulations must be devised, drafted, and 
promulgated, and the registration forms upon their receipt recorded, docketed, 
and examined for compliance with the act, and rules and regulations and 
orders issued indicating the action of the Commission thereon. 

The act also provides for the regulation of security transactions by regis- 
tered holding and subsidiary companies, the restriction on business of holding 
companies, the approval of acquisition of securities and utility assets and 
other interests, the regulation of intercompany loans, dividends, security trans- 
actions, sale of utility assets, proxies, and other transactions. Transactions 
relating to these matters naturally are taking place daily, and the Commission 
will very shortly be flooded with inquiries and requests for interpretations 
and opinions under the act as well as informal information regarding the 
requirements which the holding companies and their subsidiaries must meet 
in compliance with the provisions of the act. 

The regulation of service, sales, and construction contracts, and related 
matters are also made the subject of regulation by the Commission. The 
provisions of the act require that rules and regulations covering these matters 
must be prepared and promulgated prior to April 1, 1936, after which time 
the present systems of performing service, sales, and construction contracts 
now in force with many of the public utility holding companies will be 
unlawful. 

Accordingly, it is necessary that funds be made immediately available for 
at least certain functions required under the act. 

A supplemental estimate for the Securities and Exchange Commission was 
recently considered by the Bureau of the Budget and transmitted to the 
Congress and made a part of the third deficiency appropriation bill. As you 
know, this bill failed of enactment. : 

In view of the above, your advice is requested as to whether the Securities 
and Exchange Commission is authorized to use funds appropriated under the 
Independent Offices Appropriation Act for 1986 for the payment of salaries 
and other obligations in connection with the enforcement of the Public Utility 
Holding Company Act of 1935. 


The appropriation quoted in your letter, as made in the act of 
February 2, 1935, 49 Stat. 14, provides for all authorized expendi- 
tures of the Securities and Exchange Commission in performing the 
duties imposed by law or in performance of law, including the em- 
ployment of personal services, for the fiscal year 1936. Sections 21 
and 31 of act approved August 26, 1935, 49 Stat. 844, 837, known as the 
Public Utility Act of 1935, provide as follows: 

Sec. 21. Nothing in this title shall affect (1) the jurisdiction of the Commis- 


sion under the Securities Act of 1933, as amended, or the Securities Exchange 


Act of 1934, over any person, security, or contract, or (2) the rights, obligations, 
duties, or liabilities of any person under such acts; nor shall anything in this 
title affect the jurisdiction of any other commission, board, agency, or officer 
of the United States or of any State or political subdivision of any State, over 
any person, security, or contract, insofar as such jurisdiction does not contlict 
with any provision of this title or any rule, regulation, or order thereunder, 
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Sec. 31. For the purposes of this title, the Commission may select, employ, and 
fix the compensation of such attorneys, examiners, and other experts as shall 
be necessary for the transaction of the business of the Commission in respect to 
this title without regard to the provisions of other laws applicable to the em- 
ployment and compensation of officers or employees of the United States; and 
the Commission may, subject to the civil-service laws, appoint such other officers 
and employees as are necessary in the execution of the functions of the Commis- 
sion and fix their salaries in accordance with the Classification Act of 1923, 
as amended, 

While no appropriation has been made for the specific purpose of 
varrying out the provisions of the Act of August 26, 1935, supra, said 
act does impose certain additional duties on your Commission, and, 
in the expenditure of the appropriation made for said Commission 
in the act of February 2, 1935, such additional duties are to be re- 
garded as “ duties imposed by law or in pursuance of law.” 

Accordingly, subject to the restrictions and limitations applicable 
to the use of said appropriation in the performance of its other duties, 
it is available for necessary use in the performance of the additional 
duties imposed on the Commission by the Act of August 26, 1935. 

Your question is answered accordingly. 


(A-62758 ) 
PARTNERSHIPS—CONTRACTS—DEATH OF A PARTNER 
A contract with a partnership for the furnishing of stenographiec reporting 
services is not terminated by the death of one of the partners. 
Comptroller General McCarl to the Chairman, United States Board of Tax 

Appeals, September 5, 1935: 

With reference to contract TA-89, dated June 27, 1935, with 
William Goldburg and Jules Goldburg, trading as the State Law 
Reporting Company, for stenographically reporting proceedings 
before the United States Board of Tax Appeals during the fiscal 
year ending June 30, 1936, there has been received your letter of 
August 23, wherein you invite attention to letters dated August 16 
and 22, 1935, from the State Law Reporting Company to the effect 
that William Goldburg, one of the partners, died August 11, 1935, 
and you request decision whether the death of one of the partners 
would have any effect insofar as the contract of June 27, 1935, is 
concerned, 

In my decision of September 12, 1934, 14 Comp. Gen. 218, 220, 
it was held that where a joint and several contract is for the rendition 
of personal services of a skilled character such contract is terminated 
with the death of one of the obligees rendering his further perform- 
ance thereof impossible. However, that rule appears inapplicable 
here for the reason that the contract was with a partnership, and 
while it calls for personal services of a skilled character, such services 
could be, and doubtless were, rendered by others than members of 
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the partnership; that is, by reporters employed by the partnership 
for that purpose. Ordinarily, the death of one partner, while operat- 
ing to dissolve the partnership, does not prevent the surviving part- 
ner or partners from completing the contract of the partnership. 

Accordingly, you are advised that the death of William Goldburg 
does not operate to terminate the contract of June 27, 1935, of the 
State Law Reporting Company for furnishing the stenographic 
reporting services required thereunder for the United States Board 
of Tax Appeals for the fiscal year ending June 30, 1936. 


( A-63153 ) 
CONTRACTS—SPECIFICATIONS—CODE COMPLIANCE 


Bids received in connection with advertised specifications containing code 
compliance requirements may be considered, if otherwise valid and accept- 
able, under the terms of Public Resolution No. 65, approved August 29, 
1935, 49 Stat. 990. 


Comptroller General McCarl to the Secretary of the Interior, September 5, 
1935: 


There has been received your letter of August 29, 1935, as follows: 


I have received your letter of August 22 (A-63153) (A-63295), in response 
to mine of August 17, requesting your decision as to the proper disposal to be 
made of cases in which advertised specifications contained code compliance 
requirements, 

You state that “ While it is realized there has been confusion, proposals for 
supplemental legislation, ete., you will appreciate that this cffice may not 
properly sanction disregard of the requirements of section 38709, Revised 
Statutes, in the uses of public moneys—that is, full and unrestricted competi- 
tive bidding—unless there exists in fact a condition, emergent in character, 
which clearly requires, in the public interest, such prompt action as will not 
permit of the delay involved in advertising—in the instant matter, read- 
vertising.” 

The cases which are affected by your prior decisions and in which the 
advertised specifications contained code compliance requirements are as 
follows: 

* Specifications No. 656-D, fire extinguishing equipment—Boulder Canyon 
Project.—Specifications were advertised on January 16, 1935, and bids were 
opened February 14, 1935. The contract has not as yet been awarded. The 
installation of the generators and other equipment will be started at an early 
date and it is imperative that this equipment be on hand at that time to 
properly safeguard the machinery and structures. We have been advised that 
an advance in the price of this equipment was made effective August 1 and 
consequently an increase in price to the Government will result if readvertised, 

* Specifications 687-—D, insulated wire and cable—Boulder Canyon project.— 
Specifications were advertised May 2, 1935, and bids were opened May 27, 
1935. This contract has not as yet been awarded. The equipment covered 
by these specifications is urgently needed in connection with the installation 
of the electrical equipment in the power plant, which is now in progress 
From information received, we have every reason to believe that readver- 
tisement will result in an increase in price to the Government 

“ Specifications No. 628, needle valves-——Boulder Canyon project.—Specifi- 
cations were advertised May 4, 1935, and bids were opened June 5, 1935, 
This contract has not as yet been awarded. The equipment covered by these 
specifications is also urgently needed in order to permit of completion of 
the system for controlling water from the reservoir We have been advised 
of an advance in the price of this equipment since the bids were opened, 
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which will result in increased cost to the Government in the event of readver- 
tising.” 

In view of the urgent need for the equipment covered by the above specifi- 
cations and considering the increased cost to the Government by reason of 
readvertising, your early decision is requested as to whether we should never- 
theless reject all bids with readvertising, or award contracts to the low 
bidders. 


The President approved August 29, 1935, Public Resolution No. 
65, 49 Stat. 990, as follows: 


That no bid submitted prior to the enactment of this joint resolution in 
response to the invitation of any executive department, independent establish- 
ment, or other agency or instrumentality of the United States, the District 
ot Columbia, or any corporation all the stock of which is owned by the 
United States (all of the foregoing being hereinafter designated as “ agencies 
of the United States”), if otherwise valid and acceptable, shall be rejected 
because mude subject to the provisions of any code or codes of fair competi- 
tion, or any related requirements (as provided in Executive Order No. 6646 
of Mar. 14, 1984), if the bidder, with the assent of his surety, shall agree 
in writing that the contract, if entered into, shall, in lieu of such code pro- 
visions or other related requirements, be subject to all acts of Congress, en- 
acted after the date of enactment of this joint resolution, requiring the ob- 
servance of minimum wages, maximum hours, or limitations as to age of 
employees in the performance of contracts with agencies of the United States. 
In such cases the compensation provided for in the contract shall be re- 
duced from that stated in the bid by the amount that the contracting officer, 
subject to the approval of the Comptroller General, shall find the cost of per- 
forming the contract is reduced solely by reason of the contractor not com- 
plying with the provisions of such code or codes or related requirements; and 
the compensation for the performance of the contract shall be increased from 
that fixed in the contract by the amount that the contracting officer, subject to 
the approval of the Comptroller General, shall find the cost of performing the 
contract has been increased solely by reason of compliance with such subse- 
quent acts of Congress, if any, relating to the performance of contracts witk 
agencies of the United States. 


The bids received under the three specifications in question may 
be considered, if otherwise valid and acceptable, under the terms 
of the quoted Public Resolution No, 65, approved August 29, 1935. 


(A-55395) 
TRAVELING EXPENSES—TRANSFERS BETWEEN DUTY STATIONS 


The provision in the joint resolution of March 28, 1918, 40 Stat. 499, per- 
mitting the Assistant to the Secretary of the Interior to sign such official 
papers and documents as the Secretary may direct, may not be considered 
as authorizing the Secretary of the Interior to delegate to said Assistant 
the authority to sign orders entitling employees to reimbursement of 
travel and other expenses upon a transfer between official duty stations. 


Comptroller General McCarl to the Secretary of the Interior, September 6, 
1935: 


There has been received your letter of August 14, 1935, as follows: 


I have reviewed carefully your letter of July 10 holding that the orders signed 
by Mr. E. K. Burlew as Assistunt to the Secretary of the Interior, by my direc 
tion, authorizing transfers of employees between duty stations at Government 
expense, do not entitle the employees to reimbursement because they do not 
conform to the requirements of the law, 

The Congress, in approving the Joint Resolution of March 28, 1918, authorizing 
the Assistant to the Secretary of the Interior to sign such official papers and 
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documents as the Secretary may direct, placed no limitation on the Secretary’s 
discretion and to my mind “ official papers and documents” cover any that in 
my office as Secretary of the Interior I may be required by law or otherwise to 
sign. You state in your letter that this was apparently intended merely to 
make provision for the signing of routine papers and documents otherwise 
requiring the signature of the Secretary and not as authority to delegate te 
the Assistant to the Secretary the exercise of discretion otherwise vested in the 
head of the department. I have read the letter of former Secretary Lane, 
recommending the passage of this legislation, made to Senator Thomas §8. 
Martin, then chairman of the Committee on Appropriations, United States 
Senate, and I attach a copy for your information. I am also attaching a copy 
of the administrative order issued by Secretary Lane immediately on the pas- 
sage of the act. While some of the matters under the assignment made therein 
would necessarily be of a routine character, they were by no means limited to 
such matters, but included the execution of contracts, approval of vouchers, 
tariffs, regulations, etc. In fact, the only items excluded administratively were 
contracts involving more than $5,000 for the Alaska Railroad, changes in per- 
sonnel at $1,800 per annum or over in the bureaus under the assignment, com- 
munications to the President, to the Congress, or a change or reversal of gen- 
eral policy. This contemporanecus record, including that in the Congressional 
tecord of March 23, 1918, indicates that matters to be signed were those which 
he would ordinarily send to an Assistant Secretary if the volume of work per- 
mitted the Assistant Secretary to handle them. In the debate in the Senate, 
Senator Walsh indicated that the legislation would permit delegation of the 
power to sign documents of the gravest import. I call your attention also to 
the inclusion in the original order by Secretary Lane of the delegation of ap- 
pointing power where the salary did not exceed $1,800, which appointing power 
was vested in the Secretary of the Interior by Section 169 of the Revised Stat- 
utes and at that time had not been delegated to subordinates by other law. No 
question was ever raised concerning the Secretary’s delegation of such appoint- 
ing power to the Assistant to the Secretary. Your reference to 7 Comptroller 
Genera] 482, 832, 698, does not appear applicable to the present question since 
the decisions involve delegation of power to officers where it had not been 
authorized by law. 

It seems anomalous that no question was raised then, nor is it raised 
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now, 
as to the authority of the Assistant to the Secretary to make appointments at 
the direction of the Secretary, which permits employees to be added to the 
pay roll, yet the authorization of traveling expenses of persons already on the 
roll is questioned. 

I cannot help but feel that you have placed upon the law a limitation which 
does not exist in the letter or intent, and I ask you to give further consideration 
to this question 





























The copy of the letter of September 12, 1917, from former Secre- 
tary of the Interior. Franklin K. Lane, to the Honorable Thomas 


S. Martin, contains the following: 














I would very much appreciate it if Congress could see fit to authorize the 
Secretary of the Interior, in his discretion, to permit the Assistant to the Sec- 
retary to sign official papers and documents. This would enable the 











Secretary 
to issue a formal order authorizing the Assistant to the Secretary to sign 
certain papers which now go to him for consideration, relieving myself and the 
Assistant Secretaries from a large amount of routine business I 


























am therefore 

writing to aek you whether it would be possible to jnsert in the urgent deficiency 

bill (H. BR. 56449) a clause which would permit this to be done If this sugge 

tion meets with your approval, it seems to me that it might be carried ont by 
inserting on page 54 of the Dill the following clause 

The Assistant to the Secretary of the Interior Is hereby 
































authorized to sign 
such official papers and documents as the Secretary may direct 








A reference to the Congressional Record for March 23, 1918, 


shows that in the consideration of this bill on the floor of the House, 
it was defended as relating to * pro forma” matters and “ routine ” 
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work requiring the signature of the Secretary of the Interior. In 
neither instance was any indication given that it was the intention 
to authorize the delegation of matters with respect to which the law 
required the exercise of the discretion of the Secretary of the 
Interior. 

In the absence of statutory provisions such as that found in sec- 
tion 2 of the act of March 3, 1933, 47 Stat. 1513, and which have 
been reenacted each year since the act of December 22, 1927, 45 Stat. 
50, an employee is not entitled to reimbursement of expenses incurred 
in effecting a transfer from one official station to another (5 Comp. 
Gen. 804). In permitting such reimbursement by the statutes referred 
to, the Congress has seen fit to impose conditions vesting in the 
head of the department the responsibility and discretion in the mat- 
ter of authorizing in advance the reimbursement of the expense of 
such transfers when in fact necessary from the Government’s stand- 
point and not for the convenience of the employee. The authority 
thus conferred to exercise such discretion may not be delegated or 
treated as a routine matter, 

This office is not required to object to transfer orders signed by 
the Assistant to the Secretary when no reimbursement of expenses 
is claimed, but to entitle the employee to reimbursement of travel 
and other expenses incurred upon a transfer between official duty 
stations, as distinguished from ordinary travel on official business, 
it is mandatory that the statutory requirements governing such reim- 
bursement be complied with and that the orders authorizing such 
transfers and reimbursement of expenses be signed, as the Congress 
has directed, by the head of the department or establishment in- 
volved and not by a subordinate officer to whom the Congress has 
not authorized the delegation of other than routine matters. 

Upon reconsideration the decision of July 10, 1935, must be and 
is affirmed. 


(A-64949) 
CONTRACTS—AWARDS—CONTINGENT 


An award clearly contingent, does not constitute an acceptance of a bid sub 
mitted in connection with advertised specifications, and acceptance of the 
low bid received in connection with specifications advertised after rejection 
of all former bids, is required, 


Comptroller General MecCarl to the Secretary of Commerce, September 6, 1995: 
There has been received your letter of August 22, L035, as follows: 


The Bureau of Lighthouses of this Department on June 4, 1985, advertised 
for bids to be opened on June 12, 10385, for furnishing approximately LO ASS 
pounds of bronze castings for 375 tum lanterns, Proposal #4S8S07, In respotse 
to this advertisement a number of bids were received, the lowest being sub 
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mitted by the United Dry Docks, Inc., of New York, in the amount of $1,845. 
On June 17, 1935, the Bureau of Lighthouses authorized the Superintendent of 
the Third Lighthouse District to accept the bid of the United Dry Docks, Inc., 
and on June 20, the purchasing agent, on behalf of the Superintendent, wrote 
the United Dry Docks, Inc., the following letter: 

“ Subject: Proposed acceptance of bid for bronze castings for 375 mm lanterns. 
“ Reference: Your quotation dated June 10 on Proposal 48807. 

“Sires: 1. It is proposed to accept your bid referred to above, but the issue 
of the order is contingent upon funds being available. 

“2. If sufficient funds are found available before July 1st, the order may 
be issued at any time prior to that date; otherwise the order will be issued on 
or shortly after July Ist. 

* Respectfully, 
“J.T. Yares, 
“ Superintendent. 
“By J. H. Serrick, 
“ Purchasing Agent.” 

The bids under this proposal 48807 were submitted on the basis of code 
compliance, and in view of your decision of July 1, 1935, A-63153, A-63252, 
A-63295, the Bureau, on July 5, 1935, directed the superintendent of the third 
district to reject the bids received on June 12, 1935, and to readvertise for this 
material. 

The superintendent, in accordance with instructions, readvertised and in re- 
sponse to this second advertisement a number of bids were received, the lowest 
being submitted by the Arlington Foundry, New York, in the amount of $1,729.70 
Proposal #49114. 

The United Dry Docks, Inc., did not submit a bid on the second advertisement, 
proposal #49114, and have informally protested against awarding the contract 
to any bidder other than itself, stating that it considered that it had a contract 
for furnishing this material and had gone to some expense in preparation for 
the completion of said contract. 

Therefore, in view of the circumstances in this case, your decision is respect- 
fully requested as to whether this Department is authorized to accept the bid of 
the United Dry Docks, Inc., in the amount of $1,845, on the first advertisement 
proposal #48807, or whether it should reject all bids first received, including 
this proposal, and accept the low bid of the Arlington Foundry on the second 
advertisement, proposal #49114. 

All pertinent papers in regard to the above matter are submitted herewith, 
the return of which is requested when they have served their purpose. 


The quoted letter of June 20, 1935, from the purchasing agent to 
the United Dry Docks, Inc., did not constitute an acceptance of the 
bid submitted by that company. It was nothing more than an ex- 
pression of an intent to be exercised at some indefinite date in the 
future to accept the bid. Before that intent was made manifest in 
a definite acceptance of the bid—an acceptance sufficient, with the 
proposal, to constitute a contract binding on the contractor to perform 
in accordance with its terms—the bid was rejected and there was re- 
advertisement, as the result of which the United States received a 
lower bid for the performance of the work. 

Accordingly, you are advised that acceptance of other than the 
low bid of the Arlington Foundry for the delivery of the castings is 
not authorized. 

The papers inclosed with your letter are returned. 








The 
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(A-65125) 


POST OFFICE DEPARTMENT—POSTAL EMPLOYEES—FORTY-HOUR 
WEEK 


The previously existing statutory bases for fixing the daily, monthly, or annual 
rates of compensation of the postal employees mentioned in the act of 
August 14, 1935, 49 Stat. 650, establishing a forty-hour week for certain 
postal employees, are not affected by the provisions of said act. 


Comptroller General McCarl to the Postmaster General, September 6, 1935: 
There was received August 30, 1935, your letter as follows: 


The new legislation contained in the act of August 14, 1985, Public No, 275, 
presents some difficulties in the payment of employees in the Railway Mail 
Service, other than railway postal clerks assigned to road duty, in that these 
employees are apparently continued on a 306-day pay basis for clerks and 365 
for officials and laborers, although being required to perform service only 5 days 
per week. It is evidently the intent of the bill that a 5-day week be put into 
effect, but this is brought about by the provision that employees performing 
service on Saturday shall be allowed compensatory time for such service within 
a stated period. 

Under the existing so-called 44-Hour Week Law employees in offices, trans- 
fer offices, and terminals who perform more than 4 hours’ service on Saturday 
are given compensatory time for the excess over 4 hours, which gives a 5% 
day week but does not present any problems in daily pay since 4 hours on Satur- 
day constitutes a full day and employees receive full compensation for that day 
if they perform 4 hours of service. Under the new law no service is due to 
be performed on Saturday and the question naturally arises whether full pay- 
ment for that day can legally be made. It is assumed the intent of the law 
is that employees who perform 5 days’ service.shall receive full compensation, 
and unless otherwise instructed it is the intention to pay employees in the 
Railway Mail Service assigned to offices, transfer offices, and terminals full 
time wherever they have performed full 5 days’ service per week. A problem 
arises, however, with respect to the daily compensation. Clerks are paid 1/306 
and officials and laborers 1/365 of their annual rate for 1 day’s service, and 
under the new law, effective October 1, when they are employed only part of 
a week or when called upon to perform extra service, which is frequently neces- 
sary, they apparently can be paid only that part of their annual salary for a 
day’s service, although under the law they are required to perform only 254 
days’ service per year. 

At present substitutes are paid by the day, or 1/306 of $1,850, for service 
actually performed, in accordance with paragraph 4, section 2011, P. L. & R. 
That section specifies that the first year of service shall constitute a probation- 
ary term. The question naturally arises as to whether substitute clerks must 
be paid beginning October 1 on the basis of 254 days, and, if so, whether this 
changes the probationary term which has heretofore been counted as the first 
calendar year of service, according to the original law on the subject in the 
act of June 5, 1920, whieh provided that: “ Substitute railway postal clerks 
shall be paid the salary of grade one for service actually performed during the 
first calendar year of service, which shall constitute his probationary period.” 
If the year of service for probation and/or pay purposes is changed from 306 
days to 254 days, then we must know whether the year for appointment pur- 
poses is also changed to 254 days. At present 306 days of substitute service 
entitles substitutes to permanent appointment at grade 2, and an additional 
grade within the successive promotion limit is allowed for each additional 
306 days of substitute service, as stated in paragraph 4, section 2011, P. L. & R., 
which is as follows: “ Substitute railway postal clerks shall be paid for services 
actually performed at the rate of $1,850 per annum, the first year of service 
to constitute a probationary period, and when appointed regular clerks shall 
receive credit on the basis of one year (for each three hundred and six days 
of eight hours) of actual service performed as a substitute and be appointed 
to the grade to which such clerk would have progressed had his original 
appointment as a substitute been to grade 1. Any fractional part of a year’s 
substitute service will be included with his service as a regular clerk in deter- 
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mining eligibility for promotion to the next higher grade following appointment 
to a regular position.” 

If the year is changed to 254 days for appointment purposes, we should know 
whether service rendered on the basis of 306 days prior to October 1 may be 
counted day for day on the new basis in making appointments on and after 
October 1. This is important as a change from 306 days per annum to 254 
days for substitutes would mean an increase of $1 per day and a material in- 
crease in the annual cost due to earlier advancement of new appointees to the 
higher grades. It would appear that if 254 can be used as a divisor in com- 
puting the daily pay for all railway mail service employees except substitute 
laborers and road clerks they could be given the proper compensation for each 
day of service performed, and it will be appreciated if an opinion on this 
question can be given. 

If it is held that service in offices, terminals, and transfer offices is to be 
reckoned on the basis of 254 days per annum for pay, appointment, and pro- 
motion purposes, we should know whether the shorter days on the road based on 
306 days per annum must be kept separate or be converted to the 254-day basis 
for appointment purposes. Substitutes sometimes work interchangeably in 
the different organizations, and it would be confusing to keep a record of the 
two kinds of day values, but apparently this would be necessary if a 254-day 
pay basis is established for organizations other than lines as a substitute work- 
ing full time in a terminal would have only 254 days to his credit for appoint- 
ment purposes, whereas a substitute on the road during the same time would 
have credit for 306 days under the new law. If 306 days continues as the 
basis for appointment purposes, a substitute employed on the road could be 
promoted to grade 2 after one year of service, but a terminal substitute would 
not have the required number of days for that grade. This woule be mani- 
festly inequitable. You will note that according to paragraph 4, section 
2011, quoted above, that appointment credit for substitutes is on the basis of 
8 hours per day, and under the new law road clerks will not work 8 hours 
a day. 

At present regular laborers are paid on the basis of 365 days per annum, or 
1/365 of the annual rate for each day. Under the new law they will work ac- 
tually only 254 days. Will the daily rate be changed to 254 days or may they be 
continued on the present pay basis? Paragraph 10, section 2011, P. L. & R., 
specifies that: “ Substitute laborers in the Railway Mail Service shall be paid 
for services actually performed at the rate of 55 cents per hour, and when 
appointed to the position of regular laborer the substitute service performed 
shall be included in eligibility for promotion to grade 2 on the basis of 306 
days of § hours constituting a year’s service.” Under this paragraph a regular 
laborer working full time would be promoted to grade 2 after serving 254 days, 
but a substitute working in the same assignment would lack 52 of the 306 days 
required for appointment at grade 2. This change of credit, therefore, makes 
it necessary for us to know whether the new law changes paragraph 10. 

Your decision on the several questions propounded above is requested. It 
will be appreciated if this matter may receive preferred attention inasmuch ag 
the Department must make a number of appointments under the new law shortly 
after September 1, 


The act of August 14, 1935, 49 Stat. 650, is not a compensation 
statute, but a statute to regulate the hours of work of postal em- 
ployees only. The previously existing statutory bases for fixing the 
daily, monthly, or annual rates of compensation of the postal em- 
ployees involved have not been affected by said statute. Accord- 
ingly, the daily compensation rates of part-time employees or others 
thus required to be paid, have not been increased from 1/306 or 
1/365 to 1/254 of the annual rate of compensation, but continue to 
be computed as prior to the effective date of this statute, In other 
words, the statute did not increase the daily, monthly, or annual 
rates of compensation of any postal employee. Your questions are 
answered accordingly. 
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(A-48778) 
CONTRACTS—DISCOUNTS—DEFAULT OF CONTRACTOR 


Where a contractor defaults and thereby becomes indebted to the United States 
in an amount in excess of payments remaining to be made said contractor 
under the contract, the United States is justified in deducting from such 
payments the discount provided for by the contract before application of 
the balance in part settlement of the excess costs occasioned the Government 
because of the default. 


Comptroller General McCarl to the Attorney General, September 7, 1935: 

There has been received, in reference to office letter of September 
14, 1933, your letter dated July 26, 1935, file GCS: FBW: D-77-51- 
112, relative to the indebtedness of the Chapin Fuel Co., Inc., to the 
United States, as stated in settlement no. US-3330-VA, dated August 
3, 1933, in the sum of $195.98, balance of excess cost to the United 
States of 475.22 tons of anthracite coal purchased in the open mar- 
ket upon the contractor’s default, together with excess freight cost 
on coal shipped by the contractor from a point other than that spec- 
ified in the contract. 


In your letter of July 26, 1935, you state, in part, as follows: 

A letter relating to this claim addressed to the Department by the United 
States attorney at New York City is quoted in part as follows: 

“Both in the computation made by the disbursing officer (page A 80 in 
documents certified on August 15, 1984) and in the letter of the Comptroller 
General (dated August 24, 1934, page 9), the sum of $73.88 is deducted from 
the amount due the corporation for coal delivered by it on the ground that 
this sum represents 5¢ per ton on 1,477.62 tons, the discount for prompt pay- 
ment under the terms of the contract. 

“TI do not believe that this sum was properly deducted, in view of the fact 
that the Government did not pay within ten calendar days provided for in the 
contract (page A 9 in documents certified on August 15, 19384). The dates 
of delivery of the coal constituting the aforesaid 1,477.62 tons were from 
February 9, 1932, to April 7, 1982 (page A 80 and A 81 in documents certified 
on August 15, 1984). During the month of February, and in one instance in the 
month of April, purchases from outside sources were made because of the 
inability of the corporation to make 4eliveries. In view of these defaults, no 
payments were made during this time, although the above deliveries were 
made as aforesaid. On April 30, 1932, an accounting was bad and the dis 
bursing oflicer paid the Chapin Fuel Company $848.68 (page A 80 in documents 
certified on August 15, 1934). = 

“As the payment was made on April 30, 1932, and the deliveries were made 
prior to April 7, 1982, and the invoices apparently were sent on or before 
April 7, 1982 (pages A 88 to A 112 in documents certified on August 15, 1934Y, 
I do not believe that any deduction for prompt payment was warranted when 
the payment had not been made within the time limited under the contract. 
Though I find no authority directly in point, I am inclined to believe that 
where there is an installment contract, if the seller defaults in one delivery, 
the buyer is not justified in postponing payment for other deliveries and then 
claiming the benefit of discounts for prompt payments which were not made. 

“ Before I draw the complaint in this matter, I would appreciate your ad- 
vice as to whether I should seek damages in the sum of $195.98, or in that sum 
less the aforesaid $73.88.” 

The Department will appreciate your views on the point mentioned in this 
letter. 


As stated in my letter of August 24, 1934, contract no, VAm-—52, 
dated August 16, 1931 (pages A-2 to A-23 of the transcript), re- 
quired the Chapin Fuel Co,, Inc., to furnish and deliver anthracite 
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buckwheat no. 3 coal to the United States Veterans’ Hospital, Vet- 
erans’ Administration, Lyons, N. J., during the fiscal year ended 
June 30, 1932, at $1.34 per ton, less a discount of 5 cents per ton 
for payment within 10 calendar days, f. o. b. mines, the shipping 
point being Winton, Pa. 

The estimated quantity required was 5,000 net tons, of 2,000 
pounds, as shown in the schedule, page A—10 of the transcript, attached 
to and made a part of the contract which provided, also, that de- 
liveries would be made as ordered from time to time throughout the 
contract period. The Chapin Fuel Co., Inc., made deliveries as 
ordered during the period from July 1931 to February 1, 1932, and 
beginning with the latter date the said company admitted inability 
to furnish all coal required. There were purchased in the open 
market 475.22 net tons, 433.52 of which were purchased and delivered 
during the month of February 1932, and the remaining 41.70 net 
tons were purchased and delivered during April 1932. Also, the said 
company made 4 deliveries during the month of March and 2 during 
April 1932. Payment for the deliveries made by the Chapin Fuel 
Co., Inc., was not made, however, until April 30, 1932, at which time 
the excess cost to the United States by reason of the open-market 
purchases had been determined by the Veterans’ Administration and 
was deducted from the amount otherwise found due the defaulting 
contractor for the said deliveries during March and April 1932. See 
Barry v. United States, 229 U. S. 47; Bernhardt Lumber Co. v. 
Metzloff, 184 N. Y. S. 289. 

Under the terms of the contract with the Chapin Fuel Co., Inc., 
the United States was entitled to a discount of 5 cents per ton for 
payment within 10 calendar days. There was no payment to be made 
to the contractor until sufficient deliveries were made to exceed in 
cost the amount of its indebtedness te the United States. The 
Chapin Fuel Co., Inc., was solely responsible for any delay in this 
matter and as it was indebted to the Government in excess of the 
payment to be made for the coal delivered by said company, the 
United States was justified in deducting the discount prior to the 
application of the balance in part settlement of the excess costs due 
to the default of such contractor. Otherwise, the contractor, through 
its own default, could deprive the Government of its contract right 
to the discount which would have been deducted had there not existed 
the indebtedness to the United States resulting from the default. 
The contractor should not be permitted to take advantage of its own 
default under the contract in order to deprive the United States 
of its right to discount under the contract. See in this connection 
office letter dated November 2, 1929, A-28733, A-27994, in regard 
to the case of James F. Waters, Inc., v. United States, Court of 
Claims No. K-853, decided May 31, 1982, 75 Ct. Cls. 126. 
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(A-54351) 


MORTGAGES—REAL ESTATE—FORECLOSURE—TAXES AND 
INSURANCE PREMIUMS 


Unpaid premiums for insurance, obtained by a mortgagor on a grain elevator 
mortgaged to the United States to secure payment of a loan, the terms 
of the mortgage requiring the mortgagor to keep the property insured, do 
not become a lien against the mortgaged property and payment thereof 
may not be assumed by the United States upon foreclosure and purchase 
of the property. 

Payment is authorized of all taxes, including interest and penalties accrued, 

legally levied and assessed against property mortgaged to the United 

States prior to acquisition of title thereto by the United States, but neither 

payment of taxes nor payment of premiums on insurance is authorized 

for any period subsequent to the acquisition of title. 


Comptroller General McCarl to the Governor, Farm Credit Administration, 

September 9, 1935: 

Consideration has been given your letter of August 9, 1934, sup- 
plemented by your letter of April 19, 1935, relating to the claim of 
Wirt Wilson & Co. for premiums on insurance policies on a grain 
elevator located in Minneapolis, Minn., which became the property of 
the United States pursuant to foreclosure proceedings on a mortgage 
executed by the North Dakota-Montana Wheat Growers’ Association 
to secure the payment of a loan of $25,000, and to your letter of 
March 29, 1935, relating to taxes levied and assessed against said 
property for the years 1932 and 1933. 

It appears that at some time prior to February 1933 the Federal 
Farm Board (now Farm Credit Administration) extended a loan 
from the agricultural marketing revolving fund to the North Dakota- 
Montana Wheat Growers’ Association in the sum of $25,000 and as 
security therefor accepted a mortgage on a grain elevator located 
in Minneapolis: By the terms of the mortgage, the mortgagor agreed 
to keep the property insured in an amount not less than the unpaid 
principal of the loan with a clause directing the payment of any loss 
thereunder to the Board to be credited as payment on the loan. The 
mortgagor agreed to pay all premiums upon insurance policies and 
all taxes levied or assessed against the mortgaged premises and in 
case of default thereof, consented that the Board might pay said 
insurance premiums and taxes and agreed that the same should con- 
stitute a lien against the property and become a part of the principal 
debt and be secured by the mortgage. 

Apparently, the insurance was secured by the North Dakota-Mon- 
tana Wheat Growers’ Association, the mortgagor. The obligation to 
pay the insurance premiums was that of the association. The un- 
paid premiums were not a lien against the mortgaged property and 
could not become an obligation of a subsequent title holder. The 
Federal Farm Board (now Farm Credit Administration) was under 
no obligation to assume the personal obligations of the mortgagor. 
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Payment of the insurance premium was the personal obligation of 
the association and such payment is not for assuming by the United 
States any more than any other personal obligations of the debtor— 
the debtor was in default, the mortgage had been foreclosed and the 
property purchased by the United States in February 1933. 

You report that— 

The one-year period of redemption provided by statute in Minnesota expired 
on February 13, 1934, and under the laws of that State the Government acquired 
absolute title to the property as of that date. 

Order No. 487, undertaking to increase the amount of the loan to 
the North Dakota-Montana Wheat Growers Association and set up a 
commitment in the sum of $586.90 for the purpose of paying the insur- 
ance premiums in question, was entered on February 9, 1934, only 4 
days before title was to become absolute in the United States. The 
granting of a Joan under such circumstances appears as a gratuity and 
conflicts with the foreclosure. Under this commitment the insurance 
underwriters were paid $286.58 on March 12, 1934. Upon a pro rata 
basis this was the amount of premium to the date title to the property 
became absolute in the United States. The insurance underwriters 
claim an additional amount based upon a short-rate computation in 
connection with cancellation of policies. There is no legal basis for 
charging public funds to pay any balance claimed as insurance pre- 
miums on the policies in question. No question will be raised at this 
time as to payments heretofore made. 

Payment of all taxes, including interest and penalties accrued, 
legally levied and assessed against the property prior to acquisition 
of title by the United States is authorized from the administrative 
expense fund and not from the revolving fund. 

Payment of taxes or premiums on insurance for any period subse- 
quent to passing of title to the United States would not, of course, be 
authorized. 


(A-58081) 


FEDERAL TRADE COMMISSION—AVAILABILITY OF APPROPRIA- 
TION—TEXTILE INDUSTRY INVESTIGATION 


The regular appropriations of the Federal Trade Commission as made in the 
acts of February 2, 1935, 49 Stat. 6, and August 12, 1935, 49 Stat. 571, are 
not available for paying the salaries of employees appointed or to be 
appointed in pursuance of section 10 (b) of the Executive order of Septem- 
ber 26, 1934, as extended, without regard to the civil service laws and regu- 
lations and the Classification Act of 1923, as amended, 


Comptroller General McCarl to the Chairman, Federal Trade Commission, 
September 9, 1935: 


There was received your letter of August 21, 1935, as follows: 


Reference is made to your decision of July 9, 1985 (A-58081), relative to the 
availability of the appropriations of the Federal Trade Commission for the 
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fiscal year 1936 for the payment of salaries of perséns appointed by the 
Commission pursuant to the provisions of section 10 (b) of Executive order 
dated September 26, 1934, which directs the Federal Trade Commission to make 
an investigation of the textile industry. 

In the concluding paragraph of the decision referred to, it was stated: 

“If the ‘appropriations’ referred to in the concluding paragraph of your 
letter refer to iunds allotted or to be allotted by proper authority trom 
appropriations made to carry out the provisions of the National Industrial 
Recovery Act of June 16, 1933, and the appointments in question provide for 
their termination not later than April 1, 1936, the question presented is 
answered in the affirmative.” 

The “appropriation” referred to in the Commission letter of July 1, 1935, 
was the regular appropriation of the Federal Trade Commission for the 
fiscal year beginning July 1, 1935, and not an allotment of funds from appro- 
priations made to carry out the provisions of the National Industrial Recovery 
Act. 

In pursuance of Executive order of September 26, 1934, copy enclosed, and 
through the use of funds, $60,000, allotted by the President from the appropria- 
tion of the Emergency Relief and Public Works, 1934-1935 (symbol 04/5512), 
the Commission is conducting an investigation of the textile industry. Upon 
receipt of the Executive order in question on September 27, 1934, the Com- 
mission adopted a resolution providing for the making of the investigation of 
the textile industry in compliance with the said Executive order and upon 
its own motion in pursuance of authority granted it by section 6 (a) of the 
act of September 26, 1914, creating the Federal Trade Commission. A copy 
of this resolution is enclosed. 

In pursuance of the provisions of section 10 (b) of the Executive order of 
September 26, 1934, the Commission appeinted certain personnel without ref- 
erence to the civil-service laws, the Classification Act of 1923 as amended, or 
Executive Order No. 6746 of June 21, 19384. Except for the provisions in 
yuestion, certain of this personnel would have been appointed in pursuance 
of the civil-service laws and the Classification Act of 1923 as amended, as 
required by section 2 of the act creating the Federal Trade Commission referred 
to above. 

The work under Executive order called for investigation and report on the 
textile industry covering the period January 1, 1933, to August 31, 1984. How- 
ever, under date of January 25, 1935, the President requested the Commission 
to extend its investigation to cover the period from August 31, 1934, to June 30, 
1936. Upon receipt of the President's letter of January 25th, the Commission 
on January 26, 1935, adopted a resolution providing for the continuance of the 
investigation A copy of this resolution is enclosed. 

At the close of the fiscal year 1935 the funds allotted by the President for 
the textile investigation were practically exhausted, and beginning July 1, 
1935, the work was continued and salaries paid from the regular appropriation 
of the Federal Trade Commission for the fiscal year 1936. For the purpose 
of the textile investigation for the fiscal year beginning July 1, 1935, the 
President approved and Congress appropriated an amount of $100,000, Second 
Deficiency Appropriation Act, approved August 12, 1935, which is available to 
the Commission in like manner as its regular 1936 appropriation. A copy 
of the communication from the President of the United States transmitting 
the appropriation estimate covering this additional appropriation is enclosed 
tor your information. 

It is the view of this Commission that the provisions of section 10 (b) of 
Executive order of September 26, 1934, remain effective until the completion of 
the textile investigation, and the provisions of section 2 of the act creating the 
Federal Trade Commission do not apply even though the salaries of the per- 
sons engaged upon the investigation are paid from the regular appropriation of 
the Federal Trade Commission rather than an allotment of funds by the 
President. 

However, a question in this connection has arisen, and your decision is re- 
quested as to whether or not the personnel, heretofore appointed and which 
may be appointed, which ordinarily would have been appointed in accordance 
with the civil-service laws and regulations and the Classification Act of 19238 
us amended, and which was appointed in pursuance of section 10 (b) of the 
ixecutive order of September 26, 1984, and originally paid from allotted funds 
may be paid from the regular appropriation of the Commission for the fiscal 
year 1936. 
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Section 10 (b) of the Executive order of September 26, 1934, 
provided : 


The Board (with the approval of the Secretary of Labor), the Bureau of 
Labor Statistics, and the Federal Trade Commission shall have authority to 
incur such financial obligations and (without regard to the civil service laws, 
the Classification Act of 1923, as amended, or Executive Order No. 6746 of 
June 21, 1934) to appoint or assign such employees as they deem necessary 
for their functions and the functions of such agencies as the Board may 
create or utilize in accordance with this order. 


The provisions of this section must be read in connection with 
the order as a whole. The preamble to the order shows that it was 
issued— 


By virtue of and pursuant to the authority vested in me [the President] 
under title I of the National Industrial Recovery Act (ch. 90, 48 Stat. 195, 
tit. 15, U. 8. C., see. 701) and under joint resolution approved June 19, 
1934 (Public Res. 44, 73d Cong.), and in order to effectuate the policy of 
said title and the purposes of the said joint resolution, * * * 


Section 8 authorized the textile investigation in the following 
terms: 


* * * In accordance with section 6 (c) of the National Industrial Recov- 
ery Act, and in order to furnish a basis for determining whether wage 
increases based upon reduction in hours or Otherwise can, under prevailing 
economic conditions, be sustained, the Federal Trade Commission shall under- 
take an investigation of, and report on, the labor costs, profits, and investments 
of companies and establishments in the textile industries, and make pertinent 
comparisons between the facts so ascertained and the changes in wages, 
hours, and extent of employment of workers in such industries. * * * 


Section 10 (a) provided: 


In order to carry out this order, there is hereby allotted from the funds 
appropriated for the purposes of the National Recovery Act by title II of the 
“Emergency Appropriation Act, Fiscal Year 1935", approved June 19, 1934 
(Public, No. 412, Seventy-third Congress) $50,000 to the Textile Labor Relations 
Board, to be expended under the direction of the Secretary of Labor. After 
estimates have been submitted to me, further allotments from the same funds 
shall be made to the Textile Labor Relations Board to be expended under the 
direction of the Secretary of Labor; to the Federal Trade Commission; and to 
the Bureau of Labor Statistics. 


It will be seen that the Executive order contemplated the under- 
taking of the textile investigation by the Commission under the 
provisions of, and the furnishing of funds therefor by allotment 
from funds appropriated for the purposes of the National Industrial 
Recovery Act of June 16, 1933, 48 Stat. 195. The authority granted 
the Commission in section 10 (b) of the order to appoint or assign 
employees to the investigations without regard to the civil service 
laws or the Classification Act of 1923, as amended, was derived from 
section 2 (a) of the National Industrial Recovery Act, which pro- 
vides, in part, as follows: 

To effectuate the policy of this title, the President is hereby authorized 
* * * to appoint, without regard to the provisions of the civil service laws, 
such officers and employees * * * as he may find necessary, to prescribe 
their authorities, duties, responsibilities, and tenure, and, without regard to 


the Classification Act of 1923, as amended, to fix the compensation of any 
officers and employees so appointed. 
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Such authority could not extend and did not purport to extend to 
the regular appropriations of the Commission. 


There is nothing in Public Resolution No. 26 (S. J. Res. 113) ap- 
proved June 14, 1935, 49 Stat. 375, or Executive Order No. 7076, 
dated June 15, 1935, issued pursuant thereto, in any way affecting 
the textile investigation other than by extending to April 1, 1936, 
the period during which any board or agency created under the said 
act of June 16, 1933, might continue to exist and function. 

The Independent Offices Appropriation Act, 1936, approved Feb- 
ruary 2, 1935, 49 Stat. 6, makes the following provision for the ac- 
tivities of the Commission for the fiscal year 1936: 

For five commissioners, and for all other authorized expenditures of the 
Federal Trade Commission in performing the (@uties imposed by law or in 
pursuance of law, including secretary to the Commission and other personal 
services, contract stenographic reporting services; supplies and equipment, law 
books, books of reference, periodicals, garage rentals, traveling expenses, in- 
cluding not to exceed $900 for expenses of attendance, when specifically au- 
thorized by the Commission, at meetings concerned with the work of the 
Federal Trade Commission, for newspapers and press clippings not to exceed 
$400, foreign postage, and witness fees and mileage in accordance with section 
9 of the Federal Trade Commission Act; $1,373,309: * * * 

The copy of Senate Document No. 96, 74th Congress, 1st session, 
inclosed with your submission, shows that the amount of $100,000, 
to remain available until December 31, 1936, for the purpose of con- 
tinuing the textile investigation, was included in a total estimate 
of $300,000 submitted to the Congress for a supplemental appropria- 
tion for the fiscal year 1936; and, on the basis of that estimate, there 
was included in the Second Deficiency Appropriation Act, fiscal year 
1935, approved August 12, 1935, 49 Stat. 573, an appropriation as 
follows: 

Salaries and expenses: For an additional amount for the Federal Trade Com- 
mission, including the same objects specified under this head in the Independent 
Offices Appropriation Act, 1936, including $4,000 for printing and binding, 
$200,000 to remain available until December 31, 1936. 

In the absence of an express exemption, employment and compen- 
sation of Federal personnel and the availability of appropriations 
therefor are subject to the terms, conditions, and limitations of general 
statutes applicable thereto. Section 2 of the Federal Trade Com- 
mission Act of September 26, 1914, 38 Stat. 718, contains the following 
provision : 

With the exception of the secretary, a clerk to each commissioner, the at- 
torneys, and such special experts and examiners as the Commission may from 
time to time find necessary for the conduct of its work, all employees of the 
Commission shall be a part of the classified civil service, and shall enter the 
service under such rules and regulations as may be prescribed by the Commission 
and by the Civil Service Commission, 

It is noted that the estimate on which the above supplemental ap- 
propriation was based comprised two items—one of $200,000 for a 
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milk investigation and the other of $100,000 for the textile investiga- 
tion—and that the amount appropriated, $200,000, is the exact amount 
requested for the milk investigation. However, the terms in which 
the said supplemental appropriation was made make it available for 
any investigation for which the regular appropriation of $1,373,309, 
supra, is authorized to be used, and subject to the same restrictions 
and limitations with respect to the employment of personal services. 

Answering your question specifically, I have to advise that the 
regular appropriations of the Commission for the fiscal year 1936, 
as made in the acts of February 2, 1935, and August 12, 1935, are 
not available for paying the salaries of employees appointed or to 
be appointed in pursuance of section 10 (b) of the Executive order 
of September 26, 1934, as extended, without regard to the civil serv- 
ice laws and regulations and the Classification Act of 1923, as 
amended. ; 


(A-63402) 


COMPENSATION, DOUBLE—LAND BANK APPRAISERS—FARM 
CREDIT ADMINISTRATION 


The authority contained in the act of May 17, 1935, 49 Stat. 247, making ap- 
propriation for the Farm Credit Administration for “special reports by 
personal service without regard to the provisions of any other act; 
* * *”, does not authorize the employment of temporary personal serv- 
ices without regard to the statutes relating to dual employment and Fed- 
eral land-bank appraisers, appointed on a permanent basis with annual 
salaries in excess of $2,000 per annum, may not, during leave of absence 
without pay, hold any other permanent or temporary office or position under 
the administrative appropriation for the Farm Credit Administration. 

Federal land-bank appraisers are “required by law to be exclusively engaged 
upon some specific work” within the meaning of section 3, act of May 
28, 1896, 29 Stat. 179, and when employed full time on an annual basis 
may not be temporarily detailed or assigned to other duties. 


Comptroller General McCarl te the Governor. Farm Credit Administration, 
September 9, 1935: 


There was received your letter of June 28, 1935, as follows: 


The Federal Farm Loan Act, approved July 17, 1916, as amended, provides 
(sec. 3) that the Farm Credit Administration shall appoint one or more land 
bank appraisers for each Federal land bank district; that such land bank 
appraisers shall be public officials; shall receive such compensation as the 
Farm Credit Administration shall fix and shall be paid by the Federal land 
banks, joint stock land banks, and the Federal intermediate credit banks they 
serve, in such proportion and in such manner as the Farm Credit Administration 
shall order. 

In accordance with the foregoing, the land bank appraisers are appointed by 
the Land Bank Commissioner and, depending upon whether the service to be 
rendered is to be continuous or intermittent, the salary rate is fixed on an 
annual basis or a per diem basis. 

Under the provisions of Executive Order No. 6758 of June 29, 1934, the 
positions of land bank appraisers were placed under the classified civil service. 

From time to time, it will be necessary for the Farm Credit Administration 
to employ persons, temporarily, to make special investigations and studies for 
the purpose of developing facts and recommendations for use as the basis for 
determining regulations and policies to be pursued in the discharge of its 
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official work. These employments will be covered by appointments made by 
the Governor of the Farm Credit Administration, the compensation connected 
with which will be payable from the administrative appropriation for salaries 
and expenses of the Farm Credit Administration, the salary rates to be fixed in 
accordance with the Classification Act of 1923, us amended, or Executive Order 
No. 6746 of June 21, 1934. In most of these cases, it will probably be found that 
the best qualified persons to perform the required services are serving under 
appointments as land bank appraisers, and this office is confronted with the 
problem of determining the procedure to be followed in arranging for this 
temporary service with the minimum of interference to the regular duties of 
the land bank appraiser. In each case, the temporary service to be performed 
will cover either a definite continuous pericd, followed by intermittent service 
as the necessity for such service arises, or intermittent service throughout, and 
it would be most desirable, from a practical standpoint as well as a matter of 
good administration, to treat land bank appraisers selected for this special 
temporary work as continuing under their appointments as land bank appraisers, 
but in a “ without-pay” status during such time as they render service under 
the temporary appointment given to them for the special work. In some cases, 
the rate of pay for the temporary position will be at a higher rate than that 
provided for by the appointment as land bank appraiser, such higher rate being 
determined in accordance with the Classification Act or Executive order salary 
schedules, 

If the General Accounting Office is in a position to approve the arrange- 
ment suggested, the payment of duplicate salary or travel expense will be 
avoided by clearing all salary and travel expense vouchers through the Fed- 
eral land bank, to which the employee is assigned as a land bank appraiser, 
before they are cleared fur payment from funds appropriated to the Farm 
Credit Administration. The procedure submitted herein for your approval 
appears to be in conformity with the practice approved in your decision of 
January 19, 1983 (12 Comp. Gen. 501), permitting persons who were given 
administrative furloughs from their permanent positions under the provisions 
of the Economy Act, to accept temporary positions without terminating their 
appointments in the permanent positions. Our proposal would continue the 
permanent appointment of the land bank appraiser, and carry him in a “ with- 
out-pay ” status during such time as he rendered service under the special tem- 
porary appointment, and in this way the employee would be in a position, 
especially when he might be required to serve on a given day as a land bank 
appraiser and the following day under his special temporary appointment, to 
render these services to the best advantage, without the hindrance and delay 
that would be occasioned if in each case his appointment as a land bank sp- 
praiser were required to be terminated by his formal transfer to the special 
temporary position and, in turn, by formal transfer from the latter position 
to that of land bank appraiser, effected at frequent intervals. 


The statutory provision mentioned in the first paragraph of the 
letter quoted above is section 3 of the Federal Farm Loan Act of 
July 17, 1916, 39 Stat. 861, as amended by the act of April 20, 1920, 
41 Stat. 570. It is understood from the second paragraph of your 
letter that the land bank appraisers are appointed both under per- 
manent and temporary, intermittent appointments, the former on an 
annual salary and the latter on a per diem salary when actually em- 
ployed and that all receive a salary in excess of the rate of $2,000 per 
annum and the majority in excess of $2,500 per annum. ‘These 
salaries are paid from sums assessed against the Federal land banks. 

The appropriation act of May 17, 1935, 49 Stat. 247, title IT, Farm 
Credit Administration, provides, among other things, “ For salaries 
and expenses of the Farm Credit Administration in the District of 
Columbia and the field; * * *; purchase of manuscripts, data, 
and special reports by personal service without regard to the pro- 
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visions of any other act; * * * ; employment of persons, firms, 
and others for the performance of special services, including legal 
services, and other miscellaneous expenses; * * *.” This appro- 
priation would be available for the employment of temporary per- 
sonal services for the work mentioned in the fourth paragraph of 
your letter, but the authority for “special reports by personal serv- 
ices without regard to the provisions of any other act”, would not 
authorize the employment of such temporary personal services with- 
out regard to the statutes relating to dual employment, etc. 
Section 6 of the act of May 10, 1916, 39 Stat. 120, as amended by 
the act of August 29, 1916, 39 Stat. 582, provides in part as follows: 


Sexo. 6. That unless otherwise specially authorized by law, no money appro- 
priated by this or any other act shall be available for payment to any person 
receiving more than one salary when the combined amount of said salaries 
exceeds the sum of $2,000 per annum, * * *, 


Section 2 of the act of July 31, 1894, 28 Stat. 205, and section 1765, 
Revised Statutes, provide as follows: 


* * * No person who holds an office, the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is at- 
— unless specially heretofore or hereafter specially authorized thereto by 
aw . 

Sec. 1765. No officer in any branch of the public service, or any other person 
whose salary, pay, or emoluments are fixed by law or regulations, shall receive 
any additional pay, extra allowance, or compensation, in any form whatever, 
for the disbursement of public money, or for any other service or duty what- 
ever, unless the same is authorized by law, and the appropriation therefor 
explicitly states that it is for such additional pay, extra ellowance, or 
compensation. 


In decision of April 12, 1923, 2 Comp. Gen. 649, it was held (quot- 
ing from the syllabus) : 


A civilian employee of the Government holding a position the salary attached 
to which amounts to $2,500 or more may not, be employed in any other posi- 
tion under the Government with compensation attached, it being immaterial 
that he was in a leave-without-pay status from the first position for the period 
covered by the second position. 


In decision of June 4, 1924, 3 Comp. Gen. 913, 916, it was held as 
follows: 


It was stated in the decision of April 12, 1923, that the fact that you were 
away from your permanent position as supervising chief engineer on leave of 
absence without pay does not take your case out of the inhibition contained in 
section 1765, Revised Statutes, and the act of August 29, 1916, 39 Stat. 582, 
and that whether actually in receipt of salary as supervising chief engineer 
during the period in question is immaterial. That opinion must be and is 
adhered to. As you appear to have been granted leave from the Treasury to 
permit you to perform a certain service for the War Department, your services 
were in effect loaned by the Treasury Department to the War Department, and 
therefore you were entitled to be allowed the pay of the position legally held 
by you under the Treasury Department while performing the service for the 
War Department. * * * 


The decision of January 19, 1933, 12 Comp. Gen. 501, cited by 
you and the decision therein cited, 12 Comp. Gen. 403, relate only 
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to employees on administrative furlough without pay, imposed un- 
der the provisions of the Economy Act to keep within appropriation 
limits, who were temporarily appointed in other positions, and have 
no application here. 

Land-bank appraisers hold statutory offices or positions and the 
amounts assessed against Federal land banks chargeable with their 
salaries are public funds. 14 Comp. Gen. 822, 825, and cases therein 
cited. Accordingly, in view of the statutes hereinbefore cited, those 
land-bank appraisers appointed on a permanent basis with an 
annual salary would be prohibited during leave of absence without 
pay from holding any other permanent or temporary office or posi- 
tion, including those temporary, intermittent positions contem- 
plated under the administrative appropriation for the Farm Credit 
Administration. The rule stated in decision of July 25, 1934, 13 
Comp. Gen. 68, relative to the application of the act of July 31, 
1894, supra, to certain temporary, intermittent positions or em- 
ployments has no application here. 

In decision of November 19, 1931, 11 Comp. Gen, 200, it was held 
(quoting from the syllabus) : 

The employment on different days of the same person in two part-time posi- 
tions under different departments of the Government, such as substitute letter 
cartier and guard to prisoners, with an aggregate compensation in the two 
positions not in excess of the rate of $2,000 per annum, is not in contravention of 
the Dual Compensation Act of May 10, 1916, 39 Stat. 120, as amended by the 
act of August 29, 1916, 39 Stat. 582. This principle is not applicable where one 
of two positions occupied by the same person is full time whether under the 
same or different department, nor to two part-time positions under the same 
department if in contravention of the provisions of section 1765, Revised Stat- 
utes. 8 Comp. Gen, 261, distinguished. 

Section 166, Revised Statutes, as amended by section 3 of the act 
of May 28, 1896, 29 Stat. 179, provides as follows: 

Sec. 166. Each head of a department may, from time to time, alter the dis- 
tribution among the various bureaus and offices of his department, of the 
clerks and other employees allowed by law, except such clerks or employees 
as may be required by law to be exclusively engaged upon some specific work, 
as he may find it necessary and proper to do, but all details hereunder shall 
be made by written order of the head of the department, and in no case be for 
a period of time exceeding one hundred and twenty days, Provided, That de- 
tails so made may, on expiration, be removed from time to time by written 
order of the head of the department, in each particular case, for periods of not 
exceeding one hundred and twenty days. All details heretofore made are 
hereby revoked, but may be renewed as provided herein. 

Incumbents of offices created by statute, such as land-bank apprais- 
ers, are “ required by law to be exclusively engaged upon some spe- 
cific work” within the meaning of this statute, and when employed 
full time on an annual basis may not be temporarily detailed or 
assigned to other duties. 


The questions presented are answered accordingly. 
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(A-62726) 


TRANSPORTATION—LOWEST FIRST-CLASS RATES—DEPUTY 
MARSHALS, GUARDS, AND PRISONERS 


The provisions of section 10 of the act of March 3, 1933, 47 Stat. 1516, lim- 
iting travel expenses of employees of the United States to the lowest 
first-class rate for the transportation facility used, do not preclude the 
use of a drawing room where necessary in the transportation of United 
States prisoners, but in using round-trip accommodations required by the 
Standardized Government Travel Regulations to be secured when prac- 
ticable and economical, payment is not authorized on the basis of round- 
trip drawing room rates for the return journey, notwithstanding the 
travelers may have been misinformed as to the round-trip rate accommoda- 
tions available. 


Decision by Comptroller General McCarl, September 11, 1935: 

Former United States Marshal Thomas J. Kennamer, northern 
district of Alabama, requested May 22, 1935, review of the action 
of this office in disallowing credit for items of $3, $7.05, and $6 
on vouchers 2, 3, and 8, respectively, of his account for September 
quarter, 1933, and $3 on voucher no. 963 of his December quarter 
account, 1933, representing overpayments on Pullman fares incident 
to the transportation of prisoners, deputy marshals, and guards from 
Birmingham, Ala., to various points in the United States and 
return of the deputy marshals and guards to Birmingham. In 
each instance the item represents the difference between the round- 
trip drawing room on the going trip and lower berth on the re- 
turn, computed in accordance with the provisions of section 10 of 
the Pullman Co. Master Tariff, I. C. C., no. 213. 

In requesting review the claimant states: 


In accordance with sec. 319 Book of Instructions 1934, this is to appeal 
for a review of settlement of four suspensions in the accounts of Thos. J. 
Kennamer as United States Marshal for the Northern District of Alabama. 
They are as follows: 

Certificate of settlement G-—84885-J, dated April 10, 1935, refers to the follow- 
ing vouchers and amounts: 


Voucher #2, September quarter, 1933, sal., Ss, and expenses of mar- 
shals, 1934, Deputy Ross Yarbrough 

Voucher #3, September quarter, 1933, sal., fees, 
shals, 1934, Deputy J. L. Willard 

Voucher #8, September quarter, 1933, sal., fees, 
shals, 1934, Deputy N. B. Aaron 

Voucher #963, December quarter, 1933, sal., fees, and expenses of mar- 

shals, 1934, Deputy J. L. Willard 


The last voucher mentioned is not set out in the certificate referred to but 
there has been received a notice of exception from the General Accounting 
Office, form 2084, and has reference to a similar case as the three vouchers 
referred to in certificate G-84885-J. 

Each of these four suspensions cover alleged overcharges for Pullman ac- 
commodations in the matter of transportation of Federal prisoners and is 
explained as follows: 

For a short time only, and during the year 1933 the Pullman Company pub- 
lished a reduced rate on round-trip Pullman fares. During that time each 
of these vouchers referred to, covers expense wherein round-trip Pullman fares 
were charged. 

In securing these accommodations this office was informed by the various 
agents of the common carriers of this city that in order to secure the reduced 
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rates it was essential to use the same class accommodation both ways and that 
it was cheaper to use the round-trip drawing room both ways than to use the 
drawing roum 1 way and 2 lowers the other way. Since we were not expert 
rate men, we therefore had to rely upon the advice of the agents for the 
railroad companies who sold us the transportation, believing that we were 
paying the lowest possible fare for the Pullman accommodations that we were 
entitled to was the sole reason for using the drawing-room accommodations 
both ways. 

It now develops that the agents for the railroad companies were in error in 
their advice, but since we actually used the drawing-room accommodations 
both ways the Interstate Commerce Commission rules that the Pullman Com- 
pany cannot make refunds in these cases. 

We feel that to make refunds from the personal funds of the deputy, and 
under the circumstances referred to, would be a gross injustice. 

You will find attached to this letter a statement from the agents of the 
L. & N., Frisco & Southern Railroad Companies, at Birmingham, Ala., sub- 
stantiating our contention. 

In view of this explanation it is submitted that there should be no disallow- 
ance in either of the four vouchers referred to with reference to Pullman fares, 


Paragraph 16 of the Standardized Government Travel Regula- 
tions, provides: 


16. Special tickets —Through tickets, excursion tickets, reduced rate round- 
trip or party tickets should be secured whenever practicable and economical. 

By Circular No. 2016, dated February 18, 1929, addressed to all 
officials and employees of the Department of Justice, the Attorney 
General enjoined observance of the provisions of the above-quoted 
regulations as follows: 

Attention is particularly invited to paragraph 16 of the travel regulations 
wherein it is required that round-trip tickets be purchased whenever practicable 
and economical. In cases where the officer or employee neglects to obtain such 
cheaper transportation, the difference in cost will be charged to him. 

In a case involving a similar question it was held by this office in 
decision of December 18, 1933, A-52176: 

Section 10 of the act of March 3, 1933, 47 Stat. 1516, limits travel expenses 
of employees of the United States to the lowest first-class rate for the trans- 
portation facility used. However, this does not preclude the use of a drawing 
room where necessary in the transportation of United States prisoners. See 
decision of May 31, 1933, A-48894. 

In the present case, the use of the drawing room having Veen determined 
as necessary for the transportation of United States prisoners, the marshal 
should have requested drawing-room accommodations from Detroit to Alderson 
for the three prisoners and two guards, a round trip lower berth for the deputy 
marshal, and lower berths for the two guardsfor the return trip from Alderson 
to Detroit. It is not necessary or required in such cases that round trip 
lower berth accommodations be secured and converted into drawing-room 
accommodations, when deemed necessary, after boarding the train. 

Section 10 of the Pullman Co.’s Master Tariff of Temporary Re- 
duced Round Trip Rates between points in the United States and 
Dominion of Canada and Rules and Regulations Governing the Sale 
of Tickets and Reservations of Accommodations, effective July 14, 
1932, I. C. C. No. 213, permit the application of round-trip rates 
where different accommodations are required and used on the going 
trip than those used on the return trip, and in computing the proper 


charge for the accommodations here involved. In such circumstances 





190 DECISIONS OF THE COMPTROLLER GENERAL 


there were available to the former marshal and his deputies round- 
trip accommodations for the use of drawing rooms on the going trips 
and lower berths on the return trips computed in accordance with 
section 10 of the tariff, and the fact that they may have been misin- 
formed in that respect by the carrier’s agent cannot excuse them or 
relieve them of the liability for the excess cost to the Government. 
Accordingly, upon review the disallowances appearing correct must 
be and are sustained. 

Deposit of the respective sums should be made without further 
delay. 


(A-63636) 
MEDICAL TREATMENT—INDIGENT INDIANS 


There is no liability on the part of the United States to pay from public funds 
charges covering hospital services rendered indigent Indians by private 
hospitals without previous authorization having been granted therefor, 
except when emergency service is subsequently ratified and approved by 
proper authority. 


Decision by Assistant Comptroller General Elliott, September 11, 1935: 

Great Falls Clinic has requested review of settlement no. 
0319948 (1), dated May 23, 1933, wherein was disallowed its claim in 
the sum of $250 for hospital services rendered Mrs. James McGovern, 
an indigent Cree Indian, the wife of a Blackfeet ward of the Gov- 
ernment who is also indigent. The disallowance was based upon the 
official records indicating that the services were neither authorized nor 
approved as an emergency service by proper authority. 

In support of its claim the Great Falls Clinic has furnished a 
letter dated May 19, 1933, from the executive secretary, Cascade 
County Chapter, American Red Cross, Great Falls, Mont., as follows: 

This has reference to Mrs. James McGovern, who was operated on for the 
removal of an exophthalmic goiter by Dr. E. M. Porter, of your Clinic, during the 
latter part of 1931. I personally recall that Mrs. Harriet E. Carrier, former 
executive secretary of this chapter of the American Red Cross, persuaded Dr. 
Porter to treat Mrs. McGovern, as she had suffered a collapse and was in need 
of immediate attention as the result of the goiter. Mrs, McGovern had ap- 
pealed to our chapter because of the delay in authorization of her treatment by 
the Blackfeet Agency at Browning, Montana, due to the fact that she was a 
Cree Indian, but that her husband, James McGovern, was a Blackfeet ward of 
the Government. She made a complete recovery and has since enjoyed good 
bealth. 

Our chapter only acted in the emergency while Superintendent Stone was 
trying to secure authorization for the treatment, and because the McGovern 
family were newcomers here at that time they were not eligible for county 
assistance and we were entirely without funds to handle such cases, 

It is not clearly shown that Mrs. McGovern applied for medica] 
treatment at the Blackfeet Indian Agency, but it is stated on the 
voucher that facilities were not available at the Blackfeet Hospital 


for major operations. Be that as it may, the services were not 
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ordered or requested by any officer or employee having authority to 
contract on behalf of the Government, but were rendered solely at 
the request of the American Red Cross at Great Falls, Mont. 

There is no liability on the part of the United States to pay from 
public funds charges covering hospital services rendered to indigent 
Indians by a private hospital without previous authorization having 
been granted therefor, except when emergency service is subsequently 
ratified and approved by proper authority. The record in this case 
clearly shows that there was no previcus authorization for the serv- 
ices rendered, and, while an attempt is made to show that the serv- 
ices were of an emergency character, such services were not subse- 
quently ratified and approved by competent authority for payment 
from public funds. 


Under the circumstances, there is no obligation upon the Govern- 
ment to assume and pay the charges for the services rendered, and 
accordingly, upon review the settlement of May 23, 1933, is sustained. 


(A-64305) 


POST OFFICE DEPARTMENT—LOSS OF INSURED REGISTERED 
LETTER—INSURANCE COMPANY INDEMNIFIED 


Where the Post Office Department has paid to the subrogee of the sender of a 
registered letter containing a United States Registered Victory Bond a 
portion of the total loss sustained by it, and later the subrogee’s succes- 
sors are to be indemnified for the full amount paid the insured, pursuant 
to the act of April 9, 1934, 48 Stat. 571, amending section 3702, Revised 
Statutes, the Post Office Department should claim refund of the amount 
paid the subrogee, plus accrued interest at the rate specified in the bond 
from the date of said payment by the Department to the date to which 
interest is allowed the subrogee’s successors by the Treasury Department, 
less the pro rata share of the expenses, exclusive of attorney fees involved 
in establishing the claim for relief. 


Comptroller General McCarl to the Postmaster General, September 11, 1935: 


Consideration has been given your letter of July 31, 1935, as 
follows: 


On January 9, 1922, the Post Office Department paid indemnity in the sum of 
$50.00 to the Mail Insurance Office, subrogee of the sender of a registered 
letter containing a United States registered Victory bond with a face value 
of $1,000.00. The bond contained in the registered letter which was stolen 
while in the custody of the Postal Service was insured by the Mail Insurance 
Office for $1,000.00. The company paid indemnity in the sum of $1,000.00 to 
the owner of the bond. Subsequently claim was filed by De Lanoy, Kipp & 
Swan, Inc., successors to the Mail Insurance Office with the United States 
Treasury Department for relief on account of the loss of the bond and the 
Department has been advised that the Treasury Department is prepared to 
grant relief as soon as the Post Office Department has obtained a proper 
refund of the postal indemnity allowed. 

It will be noted that the case is analogous to that which formed the basis 
of your decision of July 20, 1933, involving a letter containing Liberty bonds 
mailed by the First National Bank of Forestville, New York. 

It is understood that this Department is entitled to a refund of the postal 
indemnity allowed, minus its pro rata share of the cost of obtaining rellef 
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through the Treasury Department, but question has been raised whether the 
Department is not also entitled to the interest on $50.00 at the rate specified 
in the bond, viz., 4%% from January 9, 1922, until the date relief is granted 
by the Treasury Department. This question is, of course, predicated upon 
the understanding that De Lanoy, Kipp & Swan, Inc., will receive interest for 
the period in question on the entire $1,000.00 whereas its actual expenditure 
amounted to only $950.00. 

An expression of your views as to the propriety of including interest in 
the Department’s claim for a refund is requested. An early reply will be 
appreciated. 

The records indicate that the postal indemnity of $50 was paid to 
the Mail Insurance Office upon the showing that said office had re- 
imbursed the owner of the stolen bond in the full amount of $1,000, 
and was unable to obtain a duplicate thereof from the Treasury De- 
partment for the reason that the form of the assignment on the bond 
removed the protection which registration afforded. It appears that 
pursuant to the provisions of the act of April 9, 1934, 48 Stat. 571, 
amending section 3702, Revised Statutes, relief is now available in 
the form of payment of the amount of the bond, including accrued 
unpaid interest. 

In cases where commercial insurance is carried on registered 
mail matter the Department would appear to stand in the position 
of coinsurer with the insurance company. This position is recog- 
nized in the act of June 28, 1932, 47 Stat. 338, changing the former 
administrative practice of indemnifying insurance companies for 
fosses on policies covering registered mail, by providing that claims 
for indemnity involving registered mail, which is also insured with 
commercial insurance companies or other insuring agencies, shall be 
adjusted by the Post Office Department on a pro rata basis as a 
coinsurer with such companies or agencies. 

In the present case the Post Office Department has paid $50 of a 
total loss of $1,000, and if the insurance company is allowed to re- 
tain the interest accruing on the entire amount of $1,000 after the 
date of payment of the postal indemnity, it will profit at the ex- 
pense of the Post Office Department to the extent of the interest 
on the latter’s contribution of $50 contrary to the well-settled prin- 
ciple of the equitable doctrine of subrogation. 

Accordingly I have to advise that the Post Office Department 
should claim refund of the $50 indemnity, plus accrued interest on 
$50 at 434 percent from January 9, 1922, to the date to which interest 
is allowed by the Treasury Department on the $1,000 bond, less 
your Department’s pro rata share of the expenses, exclusive of at- 
torney fees, involved in establishing the claim for relief. See my 
decision of April 27, 1934, A-49330, A-54200, to you. 
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(A-64954) 


TRANSPORTATION—HOUSEHOLD EFFECTS OF ARMY OFFICER— 
RAPID SUCCESSION OF CHANGES OF STATIONS 


Where circumstances resulting from a rapid succession of changes of stations 
prevent the selection of a shipping address prior to the receipt of another 
change of station orders, and no shipment has been made to the interme- 
diate station or stations, transportation of household effects at Govern- 
ment expense, from the former (first old) station or from an intermediate 
point to the ultimate new station, is authorized, if the request is made with 
reasonable promptness, on the same basis as to limit of cost as had the 
ultimate new station been so assigned in the first order involved. 


Comptroller General McCarl to the Secretary of War, September 11, 1935: 
There has been received your letter of August 21, 1935, as follows: 


Under the provisions of paragraph 27, Special Orders No. 295, War De- 
partment, _December 13, 1934, copy inclosed, Captain Adolphus B. Pence, 
Infantry, was relieved from his assignment to duty with the 30th Infantry, 
and from station at the’ Presidio of San Francisco, California, and assigned 
to duty with the 11th Infantry, Fort Benjamin Harrison, Indiana. Captain 
Pence, by said orders, was further directed to sail on the transport scheduled 
to leave San Francisco, California, for New York on or about January 26, 1935, 
and these orders were complied with. Upon arriving at Fort Benjamin Har- 
rison, Captain Pence received orders (Special Orders No. 42, Headquarters Fifth 
Corps Area, Fort Hayes, Ohio, February 19, 1935, copy inclosed) relieving him 
from further assignment and station at Fort Benjamin Harrison and directing 
him to proceed on or about February 20, 1935, to Charleston, West Virginia, 
Via Fort Hayes, Ohio, for station and duty with the Civilian Conservation 
Corps. 

The household goods of Captain Pence were shipped from San Francisco, 
California, to Brooklyn, New York, pursuant to the first change of station 
orders above mentioned, and arrived at New York on the same transport in 
which this officer sailed from San Francisco to New York, and upon his request 
were left at Brooklyn until such time as he should determine where the same 
should be shipped. After his arrival at Fort Benjamin Harrison, Indiana, and 
after the receipt of the new change of station orders above mentioned, Captain 
Pence requested that his household goods be shipped from Brooklyn, N. Y., 
to his new duty station at Charleston, West Virginia. 

Paragraph 10b, AR 30-960, contemplates in the usual case that the shipment 
of an officer’s household goods at Government expense will be from the old duty 
station of the officer to his new duty station. Therefore, under the applicable 
regulations, and pursuant to the change of station orders above referred to, 
the household goods of Captain Pence could have been shipped at Government 
expense from Brooklyn, New York, to Fort Benjamin Harrison, Indiana, and 
from the latter station to Charleston, West Virginia, and had this routing 
been followed the expense to the Government would clearly exceed the cost 
of the shipment from Brooklyn, New York, to Charleston, West Virginia, which 
latter movement was in fact accomplished. 

Accordingly, your decision is requested as to whether credit will be allowed 
in the accounts of the disbursing officer concerned should payment be made 
entirely from Government funds covering the cost of the shipment of Cap- 
tain Pence’s household goods,.not exceeding his authorized allowance, from 
Brooklyn, New York, to Charleston, West Virginia. 


The orders cited in the second paragraph of your letter are worded 
as follows: 


S. O. No. 295— 


27. Captain Adolphus B. Penoe, Infantry, is relieved from his present as- 
signment to the 80th Infantry and from station at the Presidio of San Fran- 
ciseo, California, effective at such time as will enable him to comply with this 
order, and is then assigned to the 11th Infantry, Fort Benjamin Harrison, 
Indiana. He will sail on the transport scheduled to leave San Francisco, Call- 
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fornia, on or about January 26, 1935, for New York, New York, and upon ar- 
rival will proceed to Fort Benjamin Harrison, Indiana, and join the organiza- 
tion to which assigned. The travel directed is necessary in the military service.. 
FD 1408 P 1-0620, 80-0600 A 085-5. 


S. O. No. 42— 


1. Under the provisions of par. 17a, War Department Regulations—Relief of 
unemployment, Civilian Conservation Corps, September 1, 1934, Captain 
Adolphus B. Pence, 11th Infantry, is relieved from further assignment and duty 
at Fort Benjamin Harrison, Indiana, and will proceed on or about February 
20, 1935. to Charleston, West Virginia, via Fort Hayes, Ohio, for station and 
duty with the C. C. C. The travel directed is necessary in the military serv- 
ice and is chargeable to FD 805 P 1-0620 P 3-0600 P 3-0700 A 8815-4-5. Any 
travel on transportation request or shipment of baggage on Government bill 
of lading is chargeable to FD 814 P 1-0620 P 3—-0600 P 3—0700 A 8815-4-5. 
(AG 201.) 










































It is understood that the transport Republic upon which Captain 
Pence sailed from San Francisco, Calif., en route to Fort Benjamin 
Harrison, Ind., and upon which his household goods were shipped, 
arrived at New York on February 12, 1935, or approximately one 
week prior to issuance of Special Orders No. 42, dated Headquarters 
Fifth Corps Area, Fort Hayes, Columbus, Ohio, February 19, 1935, 
effecting another change of station from Fort Benjamin Harrison, 
Ind., to Charleston, W. Va. During the short interim between 
arrival at Fort Benjamin Harrison and receipt of the orders of 
February 19, 1935, the household goods were stored at Brooklyn,. 
N. Y., and it is stated that upon receipt of last change of station 
orders Captain Pence requested that his household goods be shipped 
from Brooklyn, N. Y., to Charleston, W. Va. 

Army Regulations 30-960, dated June 12, 1931, provide: 

10. (b) Shipments within allowances.—On permanent change of station: 
authorized baggage within the prescribed weight allowance (see c below) 
may be transported at Government expense from the last permanent station: 
to the new permanent station and/or from any points to any points, as may 
be desired by the owner, provided, that any cost in the aggregate of all ship- 
ments so made over and above that which would have been allowed at Govern- 
ment expense on a like weight of authorized property shipped in one lot from: 
the last permanent station to the new permanent station, as determined under 
paragraph 24, will be borne by the owner, subject to the provisions of para- 
graphs 14 and 22. 

The right to transportation of household goods at Government 
expense from the old to the new station accrues on the effective date 
of the order to make a permanent change of station. The regulations 
necessarily contemplate, however, that the personnel shall have a 
reasonable time within which to ship their authorized baggage and 
where circumstances resulting from a rapid succession of changes 
of stations prevent the selection of a shipping address prior to the 
receipt of another change of station orders and no shipment has been 
made to the intermediate station or stations, such circumstances do 
not defeat their right to ship at Government expense from the former 
(first old) station or from an intermediate point to the ultimate new 
station if the request is made with reasonable promptness, on the 
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same basis :as to limit of cost as had the ultimate new station been 
so assigned in the first order involved. 

In the instant case it appears the household effects of the officer 
were shipped from San Francisco, Calif., to Brooklyn, N. Y., on the 
same transport upon which he traveled to the East Coast and that 
one week later and before shipping the household effects to his then 
new station at Fort Benjamin Harrison, Ind., he received orders 
changing his permanent station to Charleston, W. Va. There ap- 
pears to have been no unnecessary delay on the part of the officer 
in ordering shipment of his baggage from Brooklyn and upon the 
facts appearing, the cost of shipping the officer’s authorized baggage 
allowance from Brooklyn, N. Y., to Charleston, W. Va., is author- 
ized, as though his first orders had prescribed a change of station 
from the Presidio of San Francisco, Calif., to Charleston, W. Va. 


(A-65001) 
PAY, ADDITIONAL—FLYING CADETS—QUALIFICATION IN ARMS 
The definitely prescribed pay and allowances fixed by the act of July 11, 1919, 
41 Stat. 109, for flying eadets of the Air Corps of the Army, are not 


subject to increase for qualification in the use of arms prescribed for 
use in the aviation course for which they have been enlisted. 


‘Comptroller General McCarl to Major W. M. Dixon, United States Army, Sep- 

tember 11, 1935: 

There has been received your letter of July 8, 1935, requesting 
decision whether you are authorized to make payment on vouchers 
transmitted therewith in favor James C. McGehee, 6382591, and 
David B. Kuhn, 6823697, flying cadets, Air Corps, United States 
Army, each in the amount of $15.64, covering additional pay for 
qualification as expert aerial gunner for the period March 27, 1935, 
to June 30, 1935. 

It has been held that flying cadets enlisted under the provisions 
of the act of July 11, 1919, 41 Stat. 109, have the status of enlisted 
men of the Air Corps of the Army, 10 Comp. Gen. 264. ‘That act, 
however, established the grade of flying cadet, as a separate grade, 
for a particular purpose, as aviation students, and provided, that 
“The base pay of a flying cadet shall be $75 per month, including 
extra pay for flying risk as provided by law. ‘The ration allowance 
of a flying cadet shall not exceed $1 per day and his other allowances 
shall be those of a private, first class, Air Service.” The pay and 
allowances so fixed constitute the entire pay and allowances of avia- 
tion cadets, who are enlisted in the Army for a specific and limited 
purpose, that is, as aviation students and not for general and 
unlimited duty as enlisted men. The definitely prescribed pay and 
allowances so fixed by statute are not subject to increase for quali- 
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fication in the use of arms prescribed for use in the aviation course 
they have been enlisted in the Army to pursue, and for which a 
definite and complete pay has been fixed in the statute. 
Accordingly, you are advised that payment of additional qualifi- 
cation pay is not authorized on the vouchers which will be retained 
in this office. 


(A-27784), (A-44002) 
OFFICERS AND EMPLOYEES—WITNESSES—FEES AND EXPENSES 


Government employees subpoenaed to testify as witnesses for the Government 
are limited by section 850, Revised Statutes, to reimbursement of necessary 
expenses, but when subpoenaed to testify as witnesses other than for the 
Federal Government, not in their official capacity, they are entitled to the 
usual fees and expenses—time absent by reason thereof to be charged as 
annual leave or leave without pay. Where the value of their testimony 
in private litigation arises from their official capacity, they may be regarded 
as in a duty and pay status during the period of their necessary absence 
and in such cases they should collect the authorized witness fees and 
allowances for expenses of travel and subsistence, the amount thereof in 
excess of the amount of their actual expenses to be accounted for and 
deposited in the Treasury as miscellaneous receipts. 


Comptroller General McCarl to the Secretary of Agriculture, September 12, 
1935: 


Reference is made to office letter of June 29, 1932 (A-27784), 
wherein it was pointed out that certain employees connected with the 
Weather Bureau Station, Providence R. I, were in the habit of 
accepting fees when appearing in court as witnesses and using prac- 
tically all, if not all, of such fees for personal expenses incident to 
such attendance, and to the Department’s letter in reply, dated 
August 18, 1932, in part as follows: 


The procedure at the Weather Bureau office at Providence, R. I, as you 
describe it—acceptance of fees, use of a part as expense money, and deposit 
of the balance in the Treasury—does not apparently accord with that pre- 
scribed by the Department regulations on the subject, par. 688 Administrative, 
enclosed herewith in the form of detached sheets. As’ will appear from a 
reading of these regulations, employees called upon to testify as to weather 
conditions, with production of official records, etc., are required to refuse the 
fee, except in the infrequent cases where the officer appears as an expert 
witness on leave without pay and with authority from the. Bureau to accept 
an expert witness fee. The expense money, however, may be accepted as 
arranged for between the employee-witness and the party by whom he is 
summoned; but an account of the expenses must be submitted to the Bureau, 
not from the standpoint of Federal funds, since none are involved, but for 
general departmental knowledge and control of the practice. 

It sometimes happens that the officer serving the summons leaves the fee 
in cash with the person served and though requested to do so refuses to take 
it back, stating that he is required to make the payment and cannot do other- 
wise. In such cases, the deposit of the amount in the Treasury as miscellaneous 
receipts has seemed the best disposition. Differences in practice in the various 
States and courts sometimes create situations not covered by the regulations, 
These possibilities were recognized at the time par. 688 Administrative was 
revised in 1928, but it was felt that an effort to provide for all contingencies 
would overload and complicate the instructions. 

The Weather Bureau is taking steps to see that the practice in the Providence 
— is brought so far as practicable into conformity with the prescribed pro- 

ure. 
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A more recent examination of the accounts and records of Charles 
S. Wood, assistant meteorologist, Weather Bureau, Providence, R. I., 
brings out that the practice of receiving witness fees has not been 
discontinued and appears to have departmental sanction under de- 
partmental regulations, section 688 of which reads, in part, as 
follows: 


688. Appearance, fees, and expenses of department employees as witnesses 
in judicial proceedings—- * * * 


* * a # * & + 


(c) Cases between private parties where the employee is called upon to 
produce records of the department or to testify to facts or information officially 
acquired within the department. 


* * * * * * * 


Appearance. 
* * * * * * 


In case (c) there must be no appearance without subpoena. 
* * * * * * * 


Witness fees and expenses of travel and subsistence. 

The terms “ fees” and “ expenses” are distinct. The first means the amount 
allotted as pay for attendance; the second, the amount allowed to cover travel 
and subsistence. This latter allowance is usually in the form of mileage. 

* * * * * * * 


In case (c) fees are not allowable unless authorized in advance by the chief 
of bureau. Expenses may be collected as allowed by the court or arranged for 
with the summoning party; but a memorandum of expenses incurred and of 
the amount received must be submitted to the chief of bureau. 

Section 850, Revised Statutes, limits Government employees sub- 
poenaed to testify as a witness for the Government to reimbursement 
of necessary expenses and prohibits payment of any mileage or other 
compensation in addition to their salary. On the other hand, Gov- 
ernment employees subpoenaed in private litigation or by some party 
other than the Federal Government to testify, not in their official 
capacity but, as individuals, are entitled to the usual fees and 
expenses but the time absent by reason thereof must be taken as 
annual leave or leave without pay. However, where the value of the 
witness’ testimony in private litigation arises from his official capac- 
ity and he is subpoenaed solely because of and to testify in that 
capacity or to produce official records, he may be regarded as in a 
duty and pay status during the period of his necessary absence in 
responding to such subpoena. Under such circumstances, as the 
United States is deprived of his services while so testifying, the 
employee should be instructed to collect the authorized witness fees 
and allowances for expenses of travel and subsistence. All amounts 
so collected over and above the amount of his actual expense should 
be accounted for through your department and deposited as miscel- 
laneous receipts. 

The regulations of your department quoted above, should be 
amended accordingly and strictly enforced. 
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(A-62483) 


PUBLIC WORKS PROJECTS—CASH GRANTS BY CANCELLATION OF 
MUNICIPAL BONDS AND COUPONS 





Where under the provisions of section 203 (a) of the act of June 16, 1933, 
48 Stat. 202, the United States has loaned funds to a municipality for 
a public-work project, taking as security bonds to the full amount of the 
loan, and has agreed to make a cash grant for not exceeding 30 percent 
of the cost of labor and materials for that project, no objection will be 
made to effecting the cash grant, when the amount thereof is finally as- 
certainable, by cancelling bonds and matured interest coupons in an 
amount equal to the cash grant, there being no requirement under such 
circumstances that the face value of bonds and/or interest coupons be 
deposited as miscellaneous receipts. Matured coupons which have been 
previously collected and deposited as miscellaneous receipts are not avail- 
able for application upon the cash grant. 


Comptroller General McCarl to the Administrator, Federal Emergency Ad- 
ministration of Public Works, September 12, 1935: 


There has been received your letter of May 27, 1935, as follows: 


Submitted herewith for pre-audit, you will find Grant Voucher Form 
P. W. C. A. 21 covering cancellation of $41,000 of bonds and $820 of coupons 
for the city of Miami, Fla., as authorized by contract P. W. 82.6. 

You will note that $41,000 of bonds are cancelled which were purchased 
under the original appropriation 03/5646 and $820 of coupons are cancelled 
which matured on November 1, 1934, the proceeds of which would have been 
credited to the miscellaneous receipts account of the Treasury if this can- 
¢cellation had not been effected. 

This voucher is submitted to you for pre-audit to determine particularly 
whether coupons may be cancelled for the purpose of effecting grant payments 
where otherwise the proceeds would have been credited to miscellaneous 
receipts account of the Treasury. 

Your immediate attention to this question would be greatly appreciated. 


Section 203 (a) of the act of June 16, 1933, 48 Stat. 202 provides: 


With a view to increasing employment quickly (while reasonably securing 
any loans made by the United States) the President is authorized and em- 
powered, through the Administrator or through such other agencies as he may 
designate or create, (1) to construct, finance, or aid in the construction or 
financing of any public-works project included in the program prepared pur- 
suant to section 202; (2) upon such terms as the President shall prescribe, 
to make grants to States, municipalities, or other public bodies for the con- 
struction, repair, or improvement of any such project, but no such grant shall 
be in excess of 30 per centum of the cost of the labor and materials em- 
ployed upon such project; (3) to acquire by purchase, or by exercise of the 
power of eminent domain, any real or personal property in connection with 
the construction of any such project, and to sell any security acquired or any 
property so constructed or acquired or to lease any such property with or 
‘without the privilege of purchase: Provided, That all moneys received from any 
such sale or lease or the repayment of any loan shall be used to retire obliga- 
tions issued pursuant to section 209 [210] of this act, in addition to any other 
moneys required to be used for such purpose; * * * 












































As the cash grants made under the foregoing statute may not 
exceed 30 percent of the cost of labor and material it follows that 
the maximum amount of the grant cannot be determined with exacti- 
tude in advance and it appears for this reason that the agreements 
provided for an initial investment by the Government in bonds of 
the borrower and for the reduction of the indebtedness by cancella- 
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tion of the bonds and accrued interest thereon in the amount of the 
cash grant when finally ascertained. 

This reduction, accomplished by cancellation of the bonds and in- 
terest coupons, is not considered as a repayment of the bonds or a 
collection of the interest within the purview of sections 203 and 210 
of the National Industrial Recovery Act, but as fixing finally the 
net indebtedness of the borrower to the Federal Government or to 
the holders of the outstanding uncancelled bonds. 

The amount of the interest coupons appended to the concelled bonds 
and matured prior to the concellation may upon cancellation be ap- 
plied in part payment of the cash grant the same as the cancelled 
bonds. Where coupons upon bonds to be cancelled have matured 
and were cashed and credited to miscellaneous receipts, the proceeds 
may not now be withdrawn and consequently the amount of such 
coupons may not be applied to the cash grant. 

The foregoing is confined to the question presented in your sub- 
mission and is not to be understood as passing upon the sufficiency of 
the evidence submitted, which consists only of a certificate by the city 
engineer, without any detail, of the cost of labor and materials ex- 
pended by the city up to that time. The sufficiency of the evidence 
will be for consideration when the transaction is audited by this 
office in the regular course of business. 


The voucher and the accompanying papers are returned. 


(A-62632) 


POST OFFICE DEPARTMENT—INDEMNITY FOR LOSS OF REGISTERED 
MAIL 


Where the loss of a letter, containing currency, registered without willful design 
in an amount less than contained in the letter, is the direct result of im- 
proper delivery by a postal employee, a claim for indemnity may not be 
allowed for full value, but only in an amount not to exceed the value 
declared at the time of mailing. 


Comptroller General McCarl to the Postmaster General, September 12, 1935: 


There has been considered your undated letter received in this office 
on June 5, 1935, as follows: 


A registered letter containing $25.00 in currency mailed by D. R. Sanchez at 
Los Angeles, California, on July 9, 1934, addressed to Mrs. D. R. Sanchez, 
Hungerford, Texas, was delivered to Dario Sanchez, Jr., the twelve-year old som 
of the addressee who is alleged to have lost the letter on his way home. Inas- 
much as it appeared that the proper fee had been paid in the registration of the 
letter, to insure the full value of its contents, the claim based on the wrong 
delivery of the letter was certified to the General Accounting Office, Post Office 
Department Division for payment in the amount of $25.00 on a journal dated 
January 9, 1935. However, this claim was disallowed by the Post Office Depart- 
ment Division on the ground that the United States Government had fulfilled its. 
obligation when it transported the letter from Los Angeles to Hungerford and 
should not be held liable for the wrong delivery and eventual loss of the letter. 
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By reference to the basic law set forth in 39 U. S. C. 381 (a), Supplement V, 
it will be noted that the Postmaster General was given authority to provide 
rules under which the senders or owners of any registered matter might be in- 
demnified. In pursuance of this authority a regulation was promulgated pro- 
viding that no mail addressed to another should be delivered to a minor unless 
authorized in writing by the addressee. [Section 1323, paragraph (f).] Section 
1326 of the Postal Laws and Regulations provides that the liability of the 
Department for registered mail shall cease on its delivery in accordance with 
the Postal Laws and Regulations. 

Since the duty of the Department to the addressee obviously had not been 
fulfilled when this letter was erroneously delivered to a minor, the Department 
administratively determined the fact of wrong delivery and certified the claim 
for payment in the sum of $25.00. That the responsibility of postal service in 
such cases does not end until a proper delivery has been made is borne out by a 
decision of Comptroller of the Treasury Loveless dated April 16, 1910. 

The request is accordingly made that the action of the Post Office Department 
Division in disallowing this claim be reconsidered and that the claim be paid in 
accordance with the Department’s certification of January 9, 1935. 


It appears from the facts developed in this case that the delivery 
of the registered letter was to a minor and without written authority 
from the addressee and that the loss was the direct result of such im- 
proper delivery. Accordingly, the claimant is entitled to indemnity 
the same as though the loss had occurred before the unauthorized 
delivery. 

While the claim was administratively approved for $25, it being 
stated by the mailer of the letter that two $10 bills and one $5 bill 
were inclosed therein and lost after being delivered to the minor son 
of the addressee, the declared value of the registry was $10, and the 
claimant, in view of his misstatement of the value of the contents of 
the letter has agreed to accept in full settlement of the claim the sum 
of $17.50, or even $10 if the Department believes him entitled to only 
that amount based on his statement of valuation. It appears that the 
sum of $17.50 was collected from the postal employee who made the 
improper delivery and is being held by the Department pending fina] 
determination of the claimant’s rights in the matter. 

as 


The act of June 28, 1932, 47 Stat. 339, provides in part as follows: 


The full value of all registered mail or insured mail treated as registered 
mail shall be declared by the mailer at the time of mailing unless otherwise 
prescribed by the Postmaster General, and any claim for indemnity in any 
amount involving such mail, when the full value knowingly and willfully 
was not stated at the time of mailing, shall be invalid. * * * 

The word “ willfully ” as used in penal statutes has been held to 
mean not merely voluntary but with a bad purpose. In Felton v. 
United States, 96 U. S. 699, 702, the court said: 

* * * Poing or omitting to do a thing knowingly and willfully, implies 
not only a knowledge of the thing, but a determination with a bad intent 
to do it or to omit doing it. * * * 

The registry fee for indemnity exceeding $5 but not exceeding 
$25 is 18 cents. Accordingly the fee for declared value of $10 is 
the same as the fee for declared value of $25. 
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In the instant case it is clear that. the full value of the regis- 
tered letter “knowingly ” was not declared at the time of mail- 
ing; but it appearing that the mailer was not motivated by any 
wrongful intent, and that his failure to declare the full value did 
not deprive the Government of any revenue properly due, it cannot 
be held that the action was willful within the meaning of the 
statute. However, payment of indemnity in excess of the declared 
value is not authorized. Accordingly, settlement will issue in 
favor of the claimant in the amount of $10, if otherwise correct. 

Of the amount collected from the employee responsible for the 
Government’s loss in the matter, $10 should be deposited and covered 
in as a miscellaneous postal receipt and the remaining $7.50 should 
be returned to the employee from whom collected. 














(A-64860) 






ADVERTISING—QUALIFIED BIDS—VETERANS’ ADMINISTRATION 










The provisions in a bid expressly excluding all references to the Agricultural 
Adjustment Administration processing tax because the legality of such 
tax “is now in the courts”, submitted in connection with advertised speci- 
fications containing provisions with reference to such tax changes made 
“by the Congress”, are not material, and the bid may be considered with 
other bids received. 

The elimination, in the submission of a bid, of a request, and explanatory 
statements relative thereto, that bids should be submitted subject to modi- 
fication on the basis of subsequently enacted legislation, if any, effecting 
changes in minimum wages and/or maximum hours of employment, is not 
material, and the bid may be considered with other bids received. 

The elimination, in the submission of a bid, of a provision in the advertised 
specifications requiring compliance on the part of the bidder with any 
marketing agreements and/or licenses approved and executed by the Secre- 
tary of Agriculture under the provisions of the Agricultural Adjustment 
Act in connection with any of the commodities listed in the proposal, 
justifies rejection of the bid. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Sep- 
tember 12, 1935: 


There has been received your letter of August 19, 1935, with in- 
closures, as follows: 


















There are forwarded proposals of Swift & Company and Kingan & Company 
to furnish the Veterans’ Administration Facility, Atlanta, Ga., certain items of 
packing-house products during the period September 1 to October 31, 1935, with 
the request that this Office be informed as to what action properly may be 
taken on these proposals in view of the qualifying clauses appearing therein. 
Swift & Company has submitted the lowest bids on items 118 and 129 and 
Kingan & Company on items 112 and 134. 

An early decision in the premises will be appreciated. 

Kindly return the enclosures with your reply. 


Attached to the bid of Swift & Company there is the following 
typed notation: 












This contract and/or bid is hereby modified so that all reference, express or 
implied, to the A. A. A. processing tax shall be considered as stricken, anything 
to the contrary notwithstanding. 
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Prices appearing herein are net and no deduction on account of A. A. A. 
processing tax or otherwise shall be allowed. 

Inasmuch as the processing tax in question is now in the courts, it is 
necessary to eliminate from bids and contracts all reference to it, which is 
the reason for the modification which we have made in that regard. 

The Agricultural Adjustment Administration processing tax on 
meat products is now in force, processors are required to pay it, and 
it is to be assumed that all bids received include such tax as part of 
the price submitted. It is generally known that the legality of such 
processing tax is being contested in the courts, and it is the evident 
purpose of the typed notation to protect the bidder from any re- 
quirement of reduction in contract price in the event that final 
determination should be adverse to the legality of the tax and fur- 
ther collection thereof eliminated. Such a determination by the 
courts would not constitute a change in the tax “ by the Congress ” 
as contemplated in the formal invitation for bids, but a judicial 
determination that a tax theretofore imposed is not legal. It would 
appear, therefore, that the qualifying clause in the submitted bid 
relative to the processing tax is immaterial. 

There appears, also, on the invitation for bids a request that bids 
be submitted on the basis that if subsequent legislation requires ob- 
servance of minimum wages and/or maximum hours of employment, 
minimum age of employees, etc., the contract shall be subject to 
modification as outlined. This request and the explanatory state- 
ments relative thereto have been defaced apparently with the inten- 
tion of elimination. The provision appears to be for the benefit of 
the contractor rather than the Government, and if the bidder does 
not see fit to take advantage thereof, there would appear no neces- 
sity for objection on behalf of the United States. 

You are advised that the bid of Swift & Co. may be considered 
with other bids submitted. 

The bid submitted by Kingan & Co. bears the following type- 
written notation: 


a mh cb ha & ool we a fm & 





Prices quoted are net—no refund or drawback, and if accepted must be 
paid in full. The bidder accepts no liability as to payment or refund of 
processing tax. 

Your attention is directed to the fact that we have eliminated certain pro- 
visions of the standard form of bid by drawing ink lines through the same. 
We are unwilling to enter into any contract with these provisions included, 
and our bid must be so understood. 


What has been said relative to the bid of Swift & Co. is equally 
applicable to the first paragraph of the notation, supra. 
There appears on the invitation for bids the following paragraph: 


If, on the date of the opening of this bid, there is in effect marketing 
agreement and/or license approved and executed by the Secretary of Agri- 
culture under the provisions of the Agricultural Adjustment Act for any of 
the commodities listed in this proposal, the contractor shall comply with all 
provisions of said marketing agreement and/or license, or any amendments 
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thereof, without regard to whether the contractor is himself a party to the 
said marketing agreement and/or license. If the contractor fails to comply 
with the provisions of the marketing agreement and/or license, or any amend- 
ments thereof, the Government may by written notice to the contractor ter- 
minate the contractor’s right to proceed with the contract and purchase in 
the open market, or otherwise, the undelivered portion of the commodity or 
commodities involved and the contractor and his surety shall be liable to the 
Government for any excess cost occasioned the Government thereby. Pro- 
vided, That the determination of the Secretary of Agriculture of any failure 
of the contractor to comply with the terms of the marketing agreement and/or 
license for the commodity or commodities involved shall be final and conclusive 
on the contractor. 

This paragraph has been ink-lined out as well as the provision that 
Federal taxes heretofore imposed are included in bid price and the 
requirement for code compliance. The quoted paragraph is an un- 
dertaking on the part of a bidder for Government business to com- 
ply with a marketing agreement and/or license approved and exe- 
cuted by the Secretary of Agriculture under the provisions of the 
Agricultural Adjustment Act. The Agricultural Adjustment Act is 
the law of the land. Its validity or invalidity has not been deter- 
mined by the court of last resort and until the question is finally 
decided by that court, the act must be looked upon as binding upon 
all citizens. The act authorizes the Secretary of Agriculture to enter 
into marketing and/or license agreements with the members of speci- 
fied industries and when such agreements have been consummated 
they are binding upon members of such industries irrespective of 
whether or not such members undertake voluntarily to comply with 
the law. The requirement in the invitation for bids for compliance 
with such marketing and/or license agreement is no more than a 
requirement that the bidder shall comply with laws controlling indus- 
tries and the individual members thereof. A refusal on the part of 
the bidder to comply with such agreements is, therefore, a refusal 
to undertake compliance with prevailing laws. Until the validity of 
the Agricultural Adjustment Act is finally determined, there is no 
legal objection to a requirement in the solicitation for bids that those 
seeking Government business will voluntarily comply with its pro- 
visions and the refusal of Kingan & Co. to undertake compliance at 
this time justifies rejection of its bid. 

In this connection it may be observed that so far as is known no 
case involving the validity of the marketing agreement features of 
the Agricultural Adjustment Act is now pending before the Supreme 
Court of the United States. The’court is not in session and ordi- 
narily will not convene before October. It is exceedingly improb- 
able that any decision by that court with reference to the validity 
of the Agricultural Adjustment Act would or could be rendered 
prior to October 31, 1935. The contracts proposed to be entered into 
pursuant to the bids under consideration are for the period from 
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September 1 to October 31, 1935. It is manifest, therefore, that 
marketing agreements heretofore entered into or modifications there- 
of will be in effect throughout the contemplated contract period. It 
is understood that other bidders have submitted bids in conformity 
with the invitation therefor. The acceptance of the bid of Kingan 
& Co., despite its refusal to comply with the existing law, would 
operate to the detriment of such other bidders and might deprive 
the Government of possible advantages to be derived from com- 
pliance with marketing agreements by a Government contractor. 
Therefore, you are advised that the bid of Kingan & Co. properly 
may be rejected. 
The bids are returned as requested. 


(A-65120) 


RESETTLEMENT ADMINISTRATION—SUBSISTENCE HOMESTEADS— 
DISPOSITION OF COLLECTIONS 


All collections or repayments by occupants of subsistence homesteads to the 
Resettlement Administration must be covered into the Treasury as miscel- 
laneous receipts and may not be deposited to the credit of a revolving 
fund. 


Comptroller General McCarl to the Administrator, Resettlement Administra- 
tion, September 12, 1935: 


There has been received your letter of August 29, 1935, as follows: 


The Secretary of the Interior, who had been designated by the President 
by Executive Order No. 6209 of July 21, 1933, as the agency to administer 
section 208 of the National Industrial Recovery Act (48 Stat. 200 approved 
June 16, 1933) commenced the construction of various subsistence homesteads 
projects. It was his intention to sell the completed homesteads on those proj- 
ects to individual homesteaders on a cost recovery basis. The payments on the 
purchase price were expected to extend over a period of years. In effect, the 
contemplated payments on account of the purchase price would be repayments 
of a loan made by the Secretary to aid in the purchase of a subsistence home- 
stead and would hence become part of the revolving fund provided for by said 
section 208. 

As construction progressed, many persons made application to the Secretary 
to become homesteaders in accordance with the above-outlined plan. The 
applicants were carefully investigated as to financial integrity and probable 
ability to meet the obligation they would incur if their applications were ac- 
cepted. After such investigation many of those persons were accepted as 
homesteaders. 

While none of the projects were as a whole completed by the Secretary, 
many individual homesteads on the projects were completed. It was, of course, 
impossible to calculate cost until the project as a whole was completed. Never- 
theless, it was thought desirable that as many as possible of the accepted home- 
steaders should commence occupancy. As a result, the Federal Subsistence 
Homesteads Corporation, an agency used by the Secretary in the administra- 
tion of section 208, entered into so-called “licensing agreements” with many 
of the homesteaders. The licensing agreements were substantially in the form 
attached. Many persons are in occupancy under such agreements and are 
currently making payments on the obligations thus assumed, 

The agreement refers to the Federal Subsistence Homesteads Corporation 
as the “Seller.” The agreement further provides ag follows: 
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“7, Purchase agreement.—If, when the total cost of the homestead com- 
munity is determined, the licensee shall desire to purchase the said property 
on such terms and conditions as shall be determined by the corporation, and 
the corporation shall desire to permit the licensee to purchase said property, 
and a written agreement shall be entered into for such sale and purchase, all 
amounts paid by the licensee under this agreement shall be credited upon the 
purchase price as determined upon by the corporation.” 

The administrative practice before June 16, 1935, was, in most instances, 
to credit payments made by homesteaders under this type of agreement to the 
appropriation. 

Your opinion is accordingly requested.as to whether the fact that the pay- 
ments made under this agreement are to be credited against the purchase 
price of the homesteads, if and when the homesteaders enter into purchase 
agreements with the Government, makes these payments payments of a char- 
acter which should go into the revolving fund contemplated by section 208 
of the National Industrial Recovery Act. 


Section 208 of the National Industrial Recovery Act of June 16, 
1933, 48 Stat. 205, provided : 


To provide for aiding the redistribution of the overbalance of population 
in industrial centers $25,000,000 is hereby made available to the President, 
to be used by him through such agencies as he may establish and under such 
regulations as he may make, for making loans for and otherwise aiding in 
the purchase of subsistence homesteads, The moneys collected as repayment 
of said loans shall constitute a revolving fund to be administered as directed 
by the President for the purposes of this section. 


Under the license agreements no actual loans were made to the 
homesteader and the payments received under such agreements were 
in the nature of installment payments. However, the actual results 


were much the same as though the homesteader or licensee had been 
granted a loan for the value of the property to be purchased and 
had repaid the loan in installments. Under the circumstances, it 
was proper, prior to June 16, 1935, to treat the payments as re- 
payments of loans and to credit the amount thereof te the revolving 
fund pursuant to section 208 of the National Industrial Recovery 
Act, supra. 

However, section 208 of the National Industrial Recovery Act 
expired by statutory limitation June 16, 1935, and consequently that 
section is no longer authority for crediting repayments to the revolv- 
ing fund previously established under that section, A-61714, June 
8, 1935; 14 Comp. Gen. 812. Executive Order No. 7041 of May 15, 
1935, transferred to the Resettlement Administration all property and 
all balances of appropriations or funds of the Subsistence Homesteads 
Division of the Department of the Interior. The Resettlement 
Administration, however, was established by Executive Order No. 
7027 of April 30, 1935, under the provisions of the Emergency Relief 
Appropriation Act of 1935, approved April 8, 1935, 49 Stat. 115, 
Accordingly, on and after June 16, 1935, the subsistence homesteads 
operations could be continued, if at all, only to the extent that they 
may come within the provisions of the activities authorized by the 
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Emergency Relief Appropriation Act of 1935. Said act, insofar as 
here material, provides: 


* * * this appropriation shall be available for the following classes of 
projects, and the amounts to be used for each class shall not, except as herein- 
after provided, exceed the respective amounts stated, namely: (a) Highways, 
roads, streets, and grade-crossing elimination, $800,000,000; (b) rural rehabilita- 
tion and relief in stricken agricultural areas, and water conservation, trans- 
mountain water diversion and irrigation and reclamation, $500,000,000 ; (c) 
rural electrification, setter gta (d) housing, $450,000,000; * * 

* * * * + - 


Funds made available by this joint resolution may be used, in the discretion 
of the President for the purpose of making loans to finance, in whole or in part, 
the purchase of farm lands and necessary equipment by farmers, farm tenants, 
croppers, or farm laborers. Such loans shall be made on such terms as the 
President shall prescribe and shall be repaid in equal annual installments, or in 
such other manner as the President may determine. 

aa » * a * * a 


Seo. 5. In carrying out the provisions of this joint resolution the President 
is authorized (within the limits of the appropriation made in section 1) to 
acquire, by purchase or by the power of eminent domain, any real property or 
any interest therein, and improve, develop, grant, sell, lease (with or without 
the privilege of purchasing), or otherwise dispose of any such property or 
interest therein. 


While the quoted provisions authorize loans, etc., the act makes 
no provision for a revolving fund such as was provided for in section 
208 of the National Industrial Recovery Act. Accordingly, in view 
of the specific limitations with respect to the amounts which may 


be expended for the various listed activities, it would not appear 
that any revolving fund was contemplated, as crediting receipts or 
repayments to a revolving fund would augment the appropriation 
and might cause the limitation to be exceeded. It must be held, 
therefore, that all collections or repayments to the Resettlement Ad- 
ministration must be covered into the Treasury as miscellaneous 
receipts and may not be deposited to the credit of a revolving fund. 


(A-64350) 
SUBSISTENCE—COMPENSATION—PRIOR TO APPOINTMENT 


A commutation of actual subsistence expenses while traveling is never allowable 
except when authorized by statute. 

A person who performs travel for the purpose of consulting with the head of a 
department as to his qualifications, and who is later appointed, is not 
entitled to a per diem allowance either in lieu of subsistence or as salary, 
for the period from date of consultation to the date preceding the effective 
date of the appointment (3 Comp. Gen. 590 distinguished). 


Comptroller General McCarl to the Secretary of Agriculture, September 13, 
1935: 
There has been resubmitted for preaudit voucher 74911, schedule 
18755, in favor of Milo Perkins, an employee in your office, for 
$202.28 as per diem compensation for the period May 3 to May 15, 
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1935. Preaudit certification was originally refused for the reason 
that the claimant was not entitled to compensation prior to the 
effective date of his appointment, it appearing from his notice of 
appointment dated May 15 that the appointment was to be effective 
May 16, 1935. The resubmission is accompanied by the following 
explanation: 

This exception was referred to the Division of Operation, Office of the Secre- 
tary, and is returned for reconsideration as the cases cited by you, 3 C. G. 
559, 8 id. 582, have no application in the instant case. Those cases deal with 
appointments or promotions, whereas in the instant case, the Secretary of 
Agriculture authorized Mr. Perkins to proceed from Houston, Texas, to Wash- 
ington, D. C., for the purpose of consulting with him as to his qualifications 
for appointment as Assistant to the Secretary. In lieu of all other expenses 
including transportation and subsistence, he was allowed a per diem of $15.56 
for a period not exceeding 15 days. Mr. Perkins wes in Washington from May 
3 to May 15th, inclusive, a total period of 13 days and total per diem of 
$202.28. 

The Department proceeded on the basis of decision, 3 C. G. 590, the facts 
disclosed therein appearing to be identical with those presented in the instant 
case, in thet Mr. Perkins is in an excepted position under schedule A of the 
civil-service rules and regulations, the same as experts whose travel and sub- 
sistence expenses were authorized under the decision last referred to. Under 
the circumstances the Department feels that the suspension in this case is not 
justified and therefore should be raised. 


In the decision in 3 Comp. Gen. 590, it was held: 


The actual traveling expenses to and from’ Washington of persons requested 
by the Tariff Commission to come to Washington for personal conference regard: 
ing their qualifications for employment as experts, such as are excepted by 
law from civil-service rules and regulations, are a proper charge against the 
appropriation of that commission. 

It will be noted that the allowance in the reported case was for 
actual expenses only, while in the present case a commuted allowance 
was prescribed which was stated to be in lieu of all actual expenses. 
It is noted that there is submitted in support of the proposed pay- 
ment what purports to be a copy of a letter dated at Washington, 
D. C., May 1, 1935, addressed to Mr. Perkins at Houston, Tex., 
requesting him to proceed from Houston to Washington and that 
the explanation hereinbefore quoted shows that he was in Washington 
May 3. It is noted, also, that the per diem allowance which said 
letter purported to authorize is the equivalent of one day’s compensa- 
tion at $5,600 per annum, the salary of the position to which Mr. 
Perkins was subsequently appointed. In other words, there is clearly 
shown an attempt to give the employee the salary of the position 
from May 3, the date he arrived in Washington, instead of from 
May 16, the effective date of his appointment. Furthermore, a 
commutation of actual expenses is never allowable except when 
authorized by statute and there is no statute authorizing a per diem 
of this amount in lieu of all other expenses. The proposed payment 
is not authorized. The voucher will be retained in the files of this 


office. 
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(A-63386) 
COMPUTATION OF COMPENSATION—FEDERAL CORPORATIONS 





The annual and monthly compensation of employees of a Federal corporation 
must be computed pursuant to the terms of section 6 of the act of 
June 30, 1906, 34 Stat. 763, that is, on the basis of 30 days for each 
calendar month. 


Decision by Comptroller General McCarl, September 14, 1935: 

Review has been requested of the action of this office in dis- 
allowing credit in the accounts of Alfred Wallerstein, treasurer, 
Jersey Homesteads, Inc., for payments of salaries in the amounts of 
$5.75 and $4.95 (should have been $4.05) for the 31st day of May, 
1934, to Mac Adlerman, accountant, and Esther Kixman, secretary, 
whose compensation was fixed on a monthly basis of $172.50 and 
$121.50, respectively. The former was paid $57.50 for “10 days 
from May 22 to May 31, inclusive”, and the latter $20.25 for 
“5 days from May 27 to May 31, inclusive”, computed as 10/30 
(not 10/31) of $172.50 and 5/30 (not 5/31) of $121.50. The dis- 
allowances were made because of the requirements of section 6 of 
the act of June 30, 1906, 34 Stat. 763, that in computing compensa- 
tion of persons in the service of the United States on an annual 
or monthly basis, the 31st day of any calendar month is to be 
excluded. 

In connection with the request for review of the action, the 
following administrative statement has been presented: 

Employees paid in accordance with instruction no. 11 issued on May 16, 
1934, said authorization signed by R. J. Dillon, Comptroller. Copy of same 
enclosed. This instruction revised on June 29, 1934, by instruction no. 22. 
As the project at that time was a local corporation formed by the Secretary 
of the Interior under authority of Executive Order No.. 6209 dated July 21, 
1933, and payments were made in accordance with instructions as issued 
direct from the Washington office, the said employees were paid the proper 
amounts calculated and due at that time. 

Instruction no. 11, dated May 16, 1934, referred to in the quoted 
administrative statement, is as follows: 

To Accountants of Local Corporations. 
Subject: Method of Computing Annual Salaries. 


Annual salaries are to be computed as follows: 

1. The amount due and payable for a calendar month is one-twelfth (yz) 
of the net annual salary. 

2. If amount earned in any month is for a fractional part of a month, the 
amount to be paid shall be computed on a thirty-day basis. In determining 
the amount due Sundays and holidays are to be included. 

Example: 

Annual salary gross, $1,440.00—net, $1,296.00. Employed May 7th—(May 
7 to 31 incl., 25 days). 25 days or 25/30 of one month @ $108.00 per month— 
$90.00. R. J. Ditton, 

Comptroller, 


Paragraphs nos. 1 and 2 of instruction no. 11 were correct, but 
the example was incorrect. On a 30-day basis, the period May 7 
to 31, inclusive, is 24 days only, the 31st being excluded. Likewise, 
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in the 2 cases here involved, the period from May 22 to 31, inclusive, 
was, for pay purposes, 9 days, not 10 days, and the period from 
May 27 to 31, inclusive, was 4 days, not 5 days. See in this connec- 


tion the provision in section 6 of the act of June 30, 1906, which 


reads: 

* * * Any person entering the service of the United States during a 
thirty-one day month and serving until the end thereof shall be entitled to 
pay for that month from the date of entry to the thirtieth day of said month, 
both days inclusive; * * * 


Regarding the statement that the “ project at that time was a 
local corporation, etc.,” from which apparently it is intended to be 
inferred that the statutory rule for computing compensation would 
not be applicable, reference is made to the following in decision of 
July 12, 1935, A-61949, to the Secretary of the Interior: 


Subsistence homesteads were provided for under section 208 of the National 
Industrial Recovery Act of June 16, 1933, 48 Stat. 205. The President dele- 
gated his authority under said section to the Secretary of the Interior by 
Executive Order No, 6209, dated July 21, 1933. Any organization created 
by the Secretary of the Interior under said statute, whether a corporation 
or other form of Federal agency, is in the “civil branch of the United States 
Government” and the personnel thereof is subject to the statutory prohibition 
against administrative promotion. There is no merit in the contention that 
the first form of subsistence homesteads organization was not a Federal 
agency in the “civil branch of the United States Government”, or that the 
appointment of Mrs. Gray, effective July 6, 1934, incident to the change of 


the form of the organization, was an original appointment in the Federal 
service, 


Likewise the compensation of the employees here involved should 
have been computed pursuant to the terms of the act of 1906, supra, 
and the disallowances must be and are affirmed, except that the 
disallowance in the case of Esther Kixman will be adjusted to $4.05. 


(A-64205) 


WORKS PROGRESS ADMINISTRATION—EMPLOYMENT OF OWNER- 
OPERATED EQUIPMENT 


There is no objection required to the use of funds appropriated by the Emer- 
gency Relief Appropriation Act of 1935, 49 Stat. 115, in making payments, 
otherwise than on the basis of the “security wage” as provided in 
Executive Order No. 7046, dated May 20, 1935, to persons employed who 
operate their own equipment in connection with projects to which said 
Executive order is applicable. 

Employees of the Works Progress Administration or project employees taken 
from the public relief rolls and paid the “security wage’ set forth in 
Mxecutive Order No. 7046, dated May 20, 1935, may not be reimbursed 
for the use of their personally owned automobiles for transportation 


within the limits of their official station except upon an actual expense 
basis. 


Comptroller General McCarl to the Administrator, Works Progress Adminis- 
tration, September 14, 1935: 


There has been received your letter of July 15, 1935, as follows: 


I should like to invite your consideration of the following two questions 
relating to the employment by Works Progress Administration of owner- 
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operated teams, trucks, and other equipment and of owner-operated passenger 
vehicles in connection with projects prosecuted by this Administration: 

1. A number of persons now on the relief rolls are the owners and operators 
of trucks, teams, and other equipment. It is the desire of this Administration 
to employ both the services of the operator and his equipment upon projects 
financed with moneys appropriated by the Emergency Relief Appropriation 
Act of 1935. It does not appear to be feasible to break down the payments 
to be made to such persons between a payment ior personal services (based 
upon the monthly earnings schedule provided in Executive Order No. 7046) 
and a payment for the use of the equipment. I have, therefore, issued an 
Administrative Order, a copy of which is enclosed, the effect of which is to 
exempt persolis who own and operate their own equipment in connection with 
a project from the monthly earnings schedule set forth in Executive Order No. 
7046, and to provide that the rate of payment for such owner-operated 
equipment shall be determined in accordance with local conditions and local 
rates for similar services, including both the use of the equipment and the 
services of the owner. 

I should appreciate being advised whether the foregoing procedure is satis- 
factory with you, or of any suggestions which you may have to make in 
connection therewith. 

2. Works Progress Administration will employ a large number of persons 
who, in the performance of their duties, will have occasion to travel within 
the limits of their official stations in personally-owned automobiles. Such 
persons will include general administrative employees as well as project em- 
ployees taken from the public relief rolls and paid on the basis of the monthly 
earnings schedule set forth in Executive Order No. 7046. The duties of these 
persons will include supervising projects, acting as surveyors, timekeepers, 
and performing other similar duties covering more than one project. 

The question which I wish to present for your consideration is the method 
for compensating such employees for the use and cost of operation of such 
passenger automobiles. I am of the opinion that the best and most economical 
method of compensating such employees for the use of their automobiles is 
by paying them a fixed allowance per mile for the operation of such auto- 
mobiles in the performance of their official duties, such allowance to be paid 
to them upon reimbursement vouchers submitted periodically. Any other 
method, involving the inclusion of the estimated value of the use of such 
automobile in the salary of the employee or the hiring of passenger vehicles 
with drivers to transport such employees from place to place, would appear 
to involve both difficulties of administration and additional cost to the 
Government. 

Accordingly, I have prepared and enclose herewith an administrative order 
which provides for a mileage allowance in these cases and specifies the method 
by which such mileage allowance may be obtained by the employee. 

I should appreciate being advised whether the procedure contemplated in 
this administrative order will be satisfactory to you and receiving any sug- 
gestions which you may care to make in connection therewith. 


Referring to your first question, this office is not required to 
object to the use of the funds involved for otherwise proper pay- 
ments pursuant to Administrative Order No. 4, dated June 29, 
1935, as follows: 


RATES OF PAYMENT FOR OWNER-OPERATED TEAMS, TRUCKS, AND OTHER EQUIPMENT 


By virute of and pursuant to the authority vested in me by Executive Order 
No. 7034 of May 6, 1935 and Executive Order No. 7046 of May 20, 1935, I 
hereby issue the following administrative order: 

Rates of payment to be made to persons who own and operate teams, trucks, 
and other equipment, and who are employed to operate the same on any 
project or portion of a project with respect to which the monthly earnings 
schedule set forth in part I of Executive Order No. 7046 of May 20, 1935 is 
applicable, shall be determined by the Department or Federal agency, State, 
territory, possession, subdivision or agency thereof, municipality, or other 








DECISIONS OF THE COMPTROLLER GENERAL 211 





public body having general supervision of the project or portion of the project, 
in accordance with local conditions and local rates for similar services includ- 


ing both the use of the equipment and the services of the owner in operating 
the same. 


See decision of February 1, 1934, A-53409. 

As to your second question, section 3 of the Emergency Relief Ap- 
propriation Act of 1935, approved April 8, 1935, 49 Stat. 117, pro- 
vides, in part, as follows: 


In carrying out the provisions of this joint resolution the President may (a) 
authorize expenditures for * * * purchase, operation, and maintenance of 
motor-propelled passenger-carrying vehicles; * * *. 


In decision of December 22, 1933, 13 Comp. Gen. 178, to the Admin- 
istrator, Federal Emergency Avdeninintration of Public Works, it is 
stated : 


* * * Reimbursement to an officer or employee upon a mileage basis for 


the use of his personally owned automobile is limited by the act of February 
14, 1931, 46 Stat. 1103, as amended by section 9, act of March 3, 1933, 47 Stat. 
1516, to the use of the automobile in necessary travel “away from his desig- 
nated post of duty” or official station. There is no authority to reimburse 
an employee for the use of his personally owned automobile within the limits 
of his designated post of duty or official station except when the appropriation 
involved specifically provides for the operation or maintenance of passenger- 
earrying vehicles in accordance with the act of July 16, 1914, 38 Stat. 508, 
and in such cases the employee may be reimbursed only upon an actual ex- 
pnnse basis for gasoline and oil actually consumed in the use of his automobile 
for official transportation within the limits of his official station. See 10 
Comp. Gen, 409; 11 id. 67; id. 91. * * *, 


See also 12 Comp. Gen. 97; zd. 339; and 138 zd. 82, the last cited deci- 
sion holding as follows, quoting from the syllabus: 

Supervisory officers of the Emergency Conservation Corps may be authorized 
to use their personally owned automobiles for official transportation outside 
of the limits of their official station upon a mileage basis upon the administra- 
tive determination in advance that such use would be more economical and 
advantageous to the United States. Reimbursement for the use of their per- 
sonally owned automobiles for transportation within the limits of their official 
station may not be made except upon an actual expense basis. 

Nothing appears in joint resolution of April 8, 1935, which could 
be construed as exeu:pting administrative employees of the Works 
Progress Administration or project employees taken from the public 
relief rolls and paid the “security wage” set forth in the Execu- 
tive order, from the application of the above stated rule regarding 
reimbursement for use of an employee’s own automobile. Referring 
to your second question, therefore, I have to inform you that the 
proposed administrative order is not authorized under existing law. 
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(A-64560) 


EXCHANGE LOSSES—OFFICERS AND EMPLOYEES—COMPENSATION 
AND PER DIEM 


Exchange losses upon per diem in lieu of subsistence, of an employee having a 
permanent foreign station, who is required to perform official travel 
through other foreign countries and return to his station, are for com- 
puting at the rate of exchange applicable to his official station upon the 
date of his return thereto from the travel status. 

Exchange losses on salaries or allowances accruing outside the United States 
are for computation as of the date the salaries or allowances accrued 
irrespective of where the check therefor was cashed. This rule is for 
application, however, to those allowances which accrue at regular stated 
intervals and not allowances such as per diem in lieu of subsistence. 

The rate of exchange for use in computing exchange losses in the case of an 
employee who is on shipboard on the last day of a month and for whom 
a per diem on vessels has been authorized, is the rate applicable at the 
foreign port at which the vessel reports after the period involved, or at 
the rate at the foreign port at which the ship last reported if the journey 
is from a foreign port to the United States. 

It is not necessary that checks for salaries or allowances be actually converted 
into foreign currency to entitle to currency appreciation losses, except in 
cases of salary payments to employees traveling in foreign countries and 
not employed in or assigned or detailed to a post in a foreign country. 

Currency appreciation loss may be computed upon a mileage allowance for the 

use of personally owned automobiles in pursuance of official duties, sub- 

ject to the condition that said allowance plus exchange losses must be 
shown to have been more economical and advantageous to the United 

States than travel by common carrier, if available. 


Comptroller General McCar] to the Secretary of State, September 14, 1935: 
There has been received your letter of August 9, 1935, as follows: 


Reference is made to your decision no. A-59705 of May 28, 1935 [14 Comp. 
Gen. 857], wherein it is held, with reference to the payment of accounts for 
losses sustained as a result of exchange appreciation in connection with the 
per diem of persons traveling through Europe who are under general orders 
but not assigned to any particular country, as follows: 

“Per diem in lieu of subsistence becomes payable when the expense voucher 
is submitted by the officer or employee. Accordingly, losses upon per diem 
in lieu of subsistence are to be computed either at the exchange rate in force 
for the particular country on the last day of travel within that country, or if 
the period extends over one month, on the last day of each month within the 
travel period.” 

It is understood that the procedure thus approved applies to those cases 
where the performance of official duties abroad is transitory in character and 
where the officer or employee does not have a definitely assigned station abroad. 

There has come before the Department for consideration, however, another 
situation of a somewhat different nature in connection with which it appears 
advisable to request a further clarifying decision. This Department has under 
its supervision certain employees, known as couriers, whose duty it is to trans- 
port important documents and papers between different points in Europe. These 
couriers have their headquarters in Paris where their residences are maintained, 
While traveling from point to point in pursuance of their official mission, they 
receive a per diem allowance in lieu of subsistence. A specific question has 
been raised in this connection by the District Accounting and Disbursing 
Officer at Paris as follows: In the case of couriers, stationed in Paris, making 
official journeys from that point to Istanbul and return, passing through eleven 
countries in fourteen days, is the currency appreciation loss on per diem to be 
prorated on the basis of the time actually spent in each country or is payment 
of such loss authorized at the rate of exchange obtaining in Paris on the date 
of return to that point and presentation of the accounts of the traveler? Your 
ruling on this point is requested. 
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In its administration of the act of March 26, 1934, and of the Executive 
orders issued in pursuance thereof, the Department has from time to time 
been confronted with certain questions on which there do not appear to have 
been definite rulings from your office. To the end that the provisions of this 
law and of its related Executive orders may be administered in conformity 
with a proper interpretation, from an accounting point of view, of its intent, I 
respectfully request a ruling on each of the questions given below: 

(1) Is an employee entitled to payment of currency appreciation losses on a 
check or draft covering salary or allowances earned (accruing) outside the 
United States when such check or draft is cashed in the United States? 

(2) If the rate of exchange to be used in determining currency appreciation 
losses is that prevailing when the salary or allowance accrues, what rate is 
to be used by an employee who is on shipboard on the last day of a month 
and for whom a per diem on vessels has been authorized? 

(3) Is it necessary for an employee to convert a salary or allowance check 
or draft into foreign currency to be entitled to currency appreciation loss? 

(4) Is the payment of currency appreciation loss permissible in connection 
with the granting of a mileage allowance for the use of personally owned 
automobiles in pursuance of official duties and in accordance with the provi- 
sions of the Standardized Travel Regulations? 

It is assumed that your questions relate to periods subsequent to 
April 1, 1934, and they will be answered on that basis. 

With respect to per diem in lieu of subsistence to a courier covering 
absences from his official station in a foreign country, it was said 
in the decision of May 28, 1935, 14 Comp. Gen. 857, that per diem 
in lieu of subsistence becomes payable when the expense voucher 
is submitted by the officer or employee.. And as the traveler involved 
in that case had no regular duty station abroad, it was assumed, for 
the purpose of computing the exchange, that the expense voucher 
would be presented on the date of departure from the country or at 
the end of each month if the duration of the travel status within 
the country was more than a month. When an employee having a 
permanent foreign station is required to perform official travel 
through other foreign countries and return to his station, it is to be 
assumed he would not submit his expense voucher until his return. 
Accordingly, exchange losses upon per diem in lieu of subsistence, 
in such cases, are for computing at the rate of exchange applicable 
to his official station upon the date of his return thereto from the 
travel status. 

(1) Exchange losses on salaries or allowances accruing after April 
1, 1934, are for computation as of the date the salaries or allowances 
accrued to the employee irrespective of where the check therefor was 
cashed. 14 Comp. Gen. 206; A-59314, January 3, 1935. The allow- 
ances to which this rule is for application are those which accrue at 
regular stated intervals and are not allowances such as per diem in 
lieu of subsistence which become payable only when the voucher 
therefor is submitted by the claimant. 

(2) In the application of rule (1) to employees on board ship 
the rate of exchange to be used is the rate applicable at the foreign 


port at which the ship reports after the period involved or if the 
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journey is from a foreign port to the United States at the rate at 
foreign port at which the ship last reported. 

(3) It is not necessary that the check for salaries or allowances 
be actually converted into foreign currency to entitle to currency 
appreciation loss, except in the case of salary payments to employees 
traveling in foreign countries and not employed in or assigned or 
detailed to a post in a foreign country. See paragraph 3(c) of 
Executive Order No. 6928, issued December 24, 1934. 

(4) Currency appreciation loss may be computed upon a mileage 
allowance for the use of personally owned automobiles subject to the 
condition that the mileage allowance plus exchange losses must be 
shown to have been more economical and advantageous to the United 
States than travel by a common carrier, if available. 


(A-62451) 


POST OFFICE DEPARTMENT—C. 0. D. PARCELS—FEES AND 
INDEMNITY 


Where a lesser amount has been collected from the sender of a C, O. D. parcel 
than the fee prescribed for collection and idemnity by section 211 (b) of 
the act of February 28, 1925, 43 Stat. 1069, as amended by section 2 of the 
act of June 28, 1932, 47 Stat. 341, and a claim for indemnity arises, the 
sender is entitled to the C. O. D. value indicated at the time of mailing, 
the postmaster at the sending office who made the mistake being responsible 
for collection of the additional fee involved. 


Comptroller General McCarl to the Postmaster General, September 16, 1935: 
There was received your letter of May 28, 1935, as follows: 


A C. 0. D. parcel (JS—4) was mailed by J. A. Sparks, at Minneapolis, 
North Carolina, on April 2, 1934, addressed to the Golden Peacock Company, 
Paris, Tennessee. The charges on the parcel amounted to $6.60. However, 
through some oversight the clerk who accepted the package collected only a 
twelve-cent C. O. D. fee in lieu of the seventeen-cent fee which should have 
been collected under the provisions of 39 U. S. C. 246, as amended. The 
error was disclosed when a claim for indemnity was filed and at that time 
the postmaster collected the deficiency in the C. O. D. fee from the sender, 
The claim was thereupon approved for payment in the sum of $6.60 and 
certified to the Post Office Department Division of the General Accounting 
Office on a journal dated November 14, 1934. 

Subsequently a “Statement of Differences” was received from the Post- 
Office Department Division, indicating that the cluim had been approved in 
the amount of $5—exception being taken to the collection of an additional 
fee after the loss had occurred. The attention of the Post Office Department 
Division was immediately called to the fact that under the provisions of 
39 U. 8. C. 246, as amended, the collection of the fees prescribed therein 
was mandatory—there being no authority of law for the collection of a fee 
for value less than the amount of the C. O. D. charges. It was pointed out 
that while in the instant case it might appear that the collection of the 
deficiency after a loss occurred was unusual, a great many similar cases had 
arisen where the parcels were delivered and consequently no indemnity 
claimed or allowed but wherein the senders were required to make good 
the deficiencies between the fees actually collected and those which should 
have been paid. 

On April 2, 1935, the Post Office Department Division of the General Ac- 
counting Office replied, stating in part: 
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“* * * as no additional information has been received thereon, there 
is no oceasion to modify the settlement made on journal A of November 14, 
1934.” 


The declination of the accounting officers to approve the collection of the 
deficiency in the fee paid and the full recognition of the claim is tantamount to 
the approval of an act contrary to law (even though the violation of law was 
the result of mistake). The request is accordingly made that the ruling of the 
Post Office Department Division of the General Accounting Office be recon- 
sidered and that this Department be advised at an early date whether its 
views with respect to the proper course of procedure in this and similar cases 
are not correct. 


Paragraph (b) of section 211 of the act of February 28, 1925, 42 
Stat. 1069, as amended by section 2 of the act of June 28, 1932, 47 
Stat. 341, provides: 

(b) The fee for collect-on-delivery service for domestic third- and fourth- 
class mail shall be 12 cents for collections and indemnity not to exceed $5; 
17 cents for collections and indemnity not to exceed $25; 22 cents for collections 
and indemnity not to exceed $50; 32 cents for collections and indemnity not to 
exceed $100; 40 cents for collections and indemnity not to exceed $150; and 45 
cents for collections and indemnity not to exceed $200. 

It appears the amount to be collected on delivery of the package 
and remitted to the sender was clearly stated on the package as $6.60. 
For this service, and indemnity, under the above-quoted act the fee 
prescribed was 17 cents. The collection of a less amount by the 
postmaster at the sending office was clearly erroneous, there being no 
provision of law authorizing the collection of a fee on a value less 
than the value stated on the c. 0. d. package, thereby reducing the 
liability of the Government to the lesser amount in the event of 
loss; there being a distinction between c. o. d. service and insured 
mail in this respect. In the former case the sender is required to pay 
the fee prescribed for the value of the c. o. d. shown on the package. 
In the latter, under the present regulations, the value of the insured 
article is not shown on the package and the sender has the privilege 
of insuring the contents of the parcel for the full value or any part 
thereof paying the fee covering the amount of protection or insurance 
he desires to purchase. For example, if an article sent by insured 
mail is actually worth $25, the sender may request and purchase 
insurance for only $5, paying the fee (5 cents) for indemnification 
in event of loss on the $5 valuation—this is a frequent practice— 
while in the case of a c. o. d. package of the same actual value, if the 
sender desires payment for the goods he is forced to place the actual 
value thereon and pay the fee accordingly. Therefore, in the instant 
case an actual c. o. d. valuation of $6.60, the amount the sender ex- 
pected to be paid for the contents of the package if delivered or 
as indemnity if lost, being placed on the package the postmaster 
at the sending office had no discretion but to charge the lawful rate 
of 17 cents, and having erroneously charged only 12 cents it became 
his duty to collect the balance from the sender or pay from his own 
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funds the difference of 5 cents, the sender in any event if loss oc- 
curred being entitled to receive as indemnity the full amount stated 
on the package as the value thereof. 

In the case of the indemnity claim of J. A. Sparks payment has 
been made in the amount of $5 and no protest or request for review 
has been received from the claimant. Accordingly, no further action 
on this particular claim is required at this time. 


(A-54325) 


PAY AND ALLOWANCES—DURING DISABILITY—ARMY AIR CORPS 
RESERVE OFFICER 


The beginning of the six months’ period during which the personnel covered 
by the act of April 26, 1928, 45 Stat. 461, may continue to receive pay and 
allowances, is the date following that on which the disability occurred, and 
not the date of termination of active duty specified in the orders, notwith- 
standing active-duty orders issued subsequent to date of, but during dis- 
ability. 


Comptroller General McCarl to Vincent Ford, September 17, 1935: 

There has been received your letter of June 8, 1935, again referring 
to your claim for additional pay and allowances under the act of 
April 26, 1928, 45 Stat. 461, by reason of injuries sustained in an 


airplane crash April 14, 1933, while performing active duty as a 
second lieutenant, Air Corps Reserve. 

The question as to the basis for computing the pay and allowances 
due you was first presented to this office on a voucher submitted by 
Maj. W. M. Dixon, F. D., United States Army, and by decision 
A-54325, dated May 4, 1934, it was held that you were entitled, under 
the act of April 26, 1928, to a continuation of pay and allowances 
either in money or in kind you were receiving at the time the 
injuries were incurred for the 6-months’ period beginning April 15, 
1933, to October 14, 1933, and there was included in said decision 
a statement of account showing the amount due as $174.87, which 
amount apparently was paid to and received and accepted by you. 
Subsequently, you questioned the debit item of $172.27 in the state- 
ment of account representing rental allowance paid you currently 
from April 29 to September 30, 1933, and by decision dated August 
6, 1934, you were advised that the act of April 26, 1928, provided 
for continuation of pay and the allowances, whether in money or in 
kind, which were being received by you at the time the injuries were 
incurred, and inasmuch as you were furnished quarters in kind when 
you were injured, the payment of rental allowance thereafter was 
not authorized and, therefore, constituted a proper charge against 
the credit otherwise due you. 
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The claim now asserted for the first time appears to be predi- 
cated upon the theory that the continuation of pay and allowances for 
a period not in excess of 6 months authorized by the act of April 
26, 1928, should begin to run not from the date of injury but from 
the date of termination of active duty, and that since orders bearing 
date May 1, 1933, purported to continue you in an active-duty status 
until October 15, 1933, you should receive pay and »Jlowances there- 
under until October 15, 1933, pyramided by an additional 6 months’ 
pay and allowances under the act of April 26, 1928, until April 15, 
1934. 

While not expressly stated in the decisions of May 4 or August 
6, 1934, the submissions upon which those decisions were based neces- 
sarily required a consideration of the very question which you now 
present, and had there been any support in law said decisions would 
have reflected that conclusion, In effect you intimate that had the 
administrative authority which issued the order of May 1, 1933, 
been cognizant of the serious injuries sustained they would, notwith- 
standing the provisions of applicable Army regulations, have ordered 
you to a continuation of active duty as an officer of the Air Corps, 
duties posible of performance only by officers who have previously 
passed rigid physical examinations required in the hazards of avia- 
tion training. 

The regulations governing the Officers’ Reserve Corps, Army Regu- 
lations 140-5, dated April i6, 1931, provide: 

57. Physical examination when ordered to active duty.—a. In justice to the 
Government and to individuals, it is essential that the physical fitness of 
Reserve officers be determined when they are placed on active duty. While 
minor physical defects may be waived if the nature of the contemplated duty 
permits, it is essential that future expense to the Government and interference 
with military efficiency be avoided by not placing or retaining on active duty 
any officer who may become a burden through disabili‘y aggravated by service. 
All Reserve officers when ordered to active duty will be given a thorough physical 
examination immediately upon reporting for duty. The examination will be 
made complete in order that all physical disqualifications or defects be discovered 
and recorded. 

b. In time of peace.—If the call be for active duty in time of peace a full 
report of physical examination will be made on W. D., A. G. O. Form No. 63, 
which will be disposed of as follows: 

(1) If there are no disqualifying defects, the report will be forwarded to 
the corps area commander, who will cause it to be noted and filed. 

(2) If there are disqualifying defects, the report will be forwarded through 
channels to the corps area commander, by whom it will be noted on the 
officer’s record and forwarded to The Adjutant General with suitable recom- 
mendation. When he deems such action advisable, the corps area commander 
will, before forwarding the report, relieve the officer from active duty or 
cause him to be relieved, and report this fact in forwarding the report. 

In view of these regulations and the purposes sought to be accom- 
plished thereby, it is not understood there was any intent by the is- 
suance of the orders of May 1, 1933, that there should be a waiver of 
physical requirements in your individual case, especially since waivers 


of general regulations made in pursuance of law are not authorized in 
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individual cases. See 4 Comp. Gen. 363, 480. Furthermore, this 
office consistently has held that the beginning of the six months’ 
period during which the personnel covered by the act of April 26, 
1928, may continue to receive pay and allowances is the date following 
that on which the disability occurred. 

In this connection there is noted also your apparent reliance upon 
the contents of a letter from the Secretary of War to Hon. Florence 
Prag Kahn, dated May 2, 1935, copy of part of which you inclosed, 
worded as follows: 

* * * It is the opinion of the War Department that the six months’ period 
for continuation of pay and allowances because of hospitalization (as dis- 
tinguished from active duty pay) provided by the act of April 26, 1928, referred 
to in the preceding paragraph, begins on the day following the end of the 
period for which the Reserve officer was placed on active duty, which, in 
Lieutenant Ford’s case, would make that six months’ period begin on October 
16, 1933, and end April 15, 1934. * * * 

It may be stated for your information that Army Regulations 
under Pay and Allowances, Officers’ Reserve Corps (continuation of 
pay while undergoing hospitalization), A. R. 35-3420, paragraph 
le(3), changes no. 1, dated June 20, 1932, provide that: 

The six months’ period for pay purposes begins the day following that on 
which the injury is suffered or disease contracted. 

The same provision is carried into the current Army Regulations, 
effective May 1, 1935, A. R. 35-3420, paragraph 2e(3), and clearly is 
the correct interpretation of the plain provisions of the law that— 

* * * No person hospitalized under the foregoing provisions of ‘this sec- 
tion on account of any personal injury suffered or disease contracted shall 
be entitled to receive, in connection with such injury or disease, pay or allow- 
ance other than hospital treatment, including medical treatment, and trans- 
portation, as herein provided for more than six months; but for any remaining 
period of such hospitalization he shall be entitled to subsistence at Government 
expense. * * #* 

Since the day following the date of injury was used in the compu- 
tation of your pay and allowances under the act of April 26, 1928, 
there is no merit in your present claim and the same is necessarily 
disallowed. 


(A-59967) 


CHECKS—FORGED INDORSEMENTS—RECLAMATION PROCEEDINGS 


The liability of a bank appearing as indorser on a Government check cashed 
upon a forged indorsement, may not be denied on the basis that the in- 
dorser was not the cashing bank, but was the correspondent bank of the 
cashing bank and, therefore, had no part in the identification of the payee; 

neither is said liability affected by the indorser’s inability to collect from 

a prior indorser, nor is it conditioned upon demand or the giving of notice 

of the discovery of facts which, by the operation of the legal warranty 

of genuineness, were presumably within the knowledge of the indorser, 
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Comptroller General McCarl to the Treasurer of the United States, September 
18, 1935: 


Consideration has been given to your letter of June 4, 1935, 
AWS-C, as follows: 


Reference is made to the following checks in favor of William R. H. Kreger: 
Number Date Amount Drawer Symbol Date Paid 
100,632 3 5-29 $959.03 A. L, Hardy 11-422 3-15-29 
100,654 3-19-29 639.36 A. L. Hardy 11-422 4—- 5-29 
115,889 10-31-29 50.00 A. L. Hardy 11-422 11- 9-29 


In your decision A-59967, dated February 27, 1935, this office was authorized 
to press reclamation on the three checks described and sixteen others. In view 
of additional arguments offered by the First National Bank of St. Paul, Minne- 
sota, an endorser, in its letter dated March 20 to the Federal Reserve Bank of 
Minneapolis, the checks described and file pertaining thereto are reforwarded 
to you for further consideration, and advice is requested as to whether the 
citations submitted by the endorsing bank will alter your decision relating to 
reclamation of the amounts of these three checks. 


The decision of this office, A-59967, dated February 27, 1935, 
rendered in the instant case held that: 


While the involved checks were forwarded to the wrong address because of 
the confusion of records in the administrative office that fact alone does not 
necessarily relieve the cashing indorsers of their duty and responsibility for 
properly identifying the person presenting the checks for cashing. While, also, 
it is alleged that the person presenting the check for payment was known as 
William H. Kreger, the fact remains that the payee’s name was described as 
William R. H. Kreger. Such discrepancy or difference in the name, together 
with the fact that William H. Kreger could not have identified himself as the 
Kreger to whom had been assigned the “C” number shown on the checks 
should have been sufficient to have put the indorsers on inquiry as to whether 
such person had title to the checks. In the circumstances appearing, it has not 
been established that the cashing indorsers exercised the degree of care re- 
quired by law to properly identify the person presenting the checks for pay- 
ment so as to relieve themselves of the liability arising in connection with the 
indorsements on the checks guaranteeing or warranting the genuineness of all 
prior indorsements. Conversely stated, the proximate cause of the loss sus- 
tained here was apparently the indorsers’ failure to properly identify the per- 
son presenting the checks for cashing—the Government’s part in the matter 


constituting merely the remote cause as distinguished from the proximate cause 
of the loss. 


The contentions raised by the second indorsing bank, The First 
National Bank of St. Paul, Minn., are stated in its letter dated March 
20, 1935, to the Federal Reserve Bank of Minneapolis, as follows: 


From a reading of the quoted portion of the Comptroller’s opinion, it seems 
clear that he has ignored the fact that this bank was not the cashing endorser, 
upon whom the law places the responsibility of identification of the person 
presenting the instrument for payment. Such endorser was the First National 
Bank of Goodwin, South Dakota, now closed. This bank was merely the Twin 
City correspondent bank of the First National Bank of Goodwin, and hence 
took the instrument solely in reliance upon the “all prior endorsements guaran- 
teed” endorsement of the First National of Goodwin, and upon which endorse- 
ment this bank could have realized had the fact of the forgery of the endorse- 
ment been brought to our attention before the closing of the Bank at Goodwin. 
On or about November 22, 1930, William R. H. Kreger made an affidavit setting 
up the forgery, and this bank should have been notified of that fact forthwith 
by the Federal officers or employes having the matter in charge, so that it 
could take proper steps to protect itself on the endorsement of the instrument. 
As we understand the facts, the matter at that time was in the office of the 
Comptroller, who apparently did not see fit to so advise us and hence what is 
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— eee Natl. Bank vs. United States, 282 Fed. 121, would appear 
applicable : 

“It is the duty of a bank, upon the request of a depositor thereof, to furnish 
him with a statement of the account, and to accompany that statement with 
the checks it has paid as vouchers for such payment. It is the duty of a depos- 
itor, who receives such a statement and such paid checks, within a reasonable 
time to examine them, to ascertain whether or not the amount is correct, and 
whether or not the paid checks are just and legal vouchers for the amounts 
charged on the account of them, and, immediately upon the discovery of any 
error in the account, or any fraudulent, altered, or defective paid check or 
voucher, to notify the bank thereof in order that it may at once proceed to pro- 
tect itself before others exhaust the property of the wrongdoer who caused the 
loss; and the negligence or failure of the depositor to make the examination 
within a reasonable time, or speedily to notify the bank after his discovery of an 
altered, defective, or fraudulent check or voucher, is in law a conclusive admis- 
sion of the correctness of the account and the legality and justice of the voucher 
upon which the bank has the right to rely and which the depositor may not 
consequently deny. * * * If the suggestion presents itself that the laches 
or negligence of the officers or agents of the United States in this matter are 
not imputable to it, the answer is that, while this rule may prevail in cases in 
which &n agent is protecting or enforcing its rights as a sovereign, ‘still’, as 
Chief Justice White said in Cooke v. United States, 91 U. S. 389, 398: ‘A govern- 
ment may suffer loss through the negligence of its officers. If it comes down 
from its position of sovereignty, and enters the domain of commerce, it submits 
itself to the same laws that govern individuals there. Thus, if it becomes the 
holder of a bill of exchange, it must use the same diligence to charge the drawers 
and endorsers that is required of individuals, and if it fails in this, its claim 
upon the parties is lost. * * * Generally, in respect to all the commercial 
business of the Government, if an officer specially charged with the performance 
of any duty, and authorized to represent the Government in that behalf, neglects 
that duty and loss ensues, the Government must bear the consequences of his 
neglect.’ See also United States of America v. Guaranty Trust Co. of New York, 
79 Law Ed. 199.” 

Will you please take this matter up with the Comptroller General in the light 
of this letter and advise. 


The decision referred to in the letter just quoted involved the fol- 
lowing facts, quoting from the second paragraph of the decision 
beginning at page 122: 


The two checks, 24 and 25, were dated, signed by Col. Ryther, and delivered 
to Robert H. Hall, the first lieutenant of the 348th Infantry, on January 8, 
1918, to deliver to the payees named therein in satisfaction of their claims 
for supplies which the plaintiff had purchased from them. Check 24 was for 
$3,557.15, and was payable to the order of “ Scott-Mayer Com. Co.” Check 25 
was for $2,648.34, and was payable to the order of Swift & Co. The numbers, 
dates, amounts, and the names of the payees in these checks appeared in the 
stubs thereof, which have been in a check book in the possession of the 
plaintiff ever since the checks were drawn. Lieut. Hall had charge of the 
Mess Fund and of two other mess funds, purchased the supplies, kept the 
account, drew the checks, but he had no authority to sign the checks on the 
mess fund of the 348th Inf. on deposit in the bank. He had, however, signa- 
tory powers over two other funds deposited therein, that of the “ Mess Officer, 
348th Inf.”, and that of the “ Headquarters Mess, 348th Inf.” With erasing 
fluid he removed the name of the payee in each of the two checks, wrote in 
the place of “ Scott-Mayer Com. Co.” in check 24 “ Headquarters Mess. 348th 
Inf.”, then indorsed that name on the back of the check; wrote in the place of 
Swift & Co. in check 25 “ Mess Officer, 348th Inf.”, then indorsed that name 
on the back of that check, obtained the money on the checks by depositing 
them in accounts in other banks than the plaintiff's, whence he could draw it 
out, secured the money on the checks, and absconded. He had written the 
two checks originally and Col. Ryther had simply signed them, so that the 
handwriting of the substituted names of the payees was the same as that of 
the written amounts therein, and they passed through the banks and were 
paid by the plaintiff without exciting any suspicion that there had been any 
change in them after they were signed by Col. Ryther. * * * 
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Obviously the decision relied upon by the bank as supporting its 
contention covers facts and circumstances entirely dissimilar to 
those involved here; hence, what was held in that decision is not 
controlling here. 

In its letter requesting further consideration of the matter, the 
First National Bank of St. Paul denies liability primarily on the 
ground that it was not the cashing bank and, therefore, it had no 
part in the identification of the payee, but on the contrary, it had to 
rely upon the indorsement of the cashing bank which guaranteed the 
genuineness of all prior indorsements. While the First National 
Bank of St. Paul did not, in its indorsement of the check, specifically 
guarantee the genuineness of all prior indorsements, nevertheless it 
is fundamental in the !aw of negotiable instruments that a general 
indorser warrants, among other things, the genuineness of all prior 
indorsements and that he has a good title to the instrument. Since 
the payee’s name here was forged it follows that the said bank 
could not have had a good title to the check. Hence, the bank is 
liable for the breach of its warranty that the prior indorsements 
were genuine and that it had good title to the check—the Govern- 
ment’s loss having arisen from payment of the check by the 
Treasurer of the United States on the basis of the indorsing banks’ 
guaranty or warranty. (Cf. Farmers’ State Bank in Merkel vs. 
United States, 62 Fed. (2nd) 178; United States vs. Kings County 
Trust Co., 8 Fed. Supp. 72; and United States vs. National Exchange 
Bank, 214 U.S. 302.) Such liability is independent and is in nowise 
affected by any indorser’s inability to collect from a prior indorser. 

It is contended, also, by the second indorsing bank that the Govern- 
ment was negligent in the matter by not promptly reporting the fact 
of forgery. Having in view the thoroughness with which the 
United States must consider matters relating to forged indorsements 
on checks before definite liability may be established and action 
taken, it must be readily apparent that there is no sound basis for 
charging the Government with laches. 

With further reference to the liability arising on a bank’s in- 
dorsement, such as here, and the effect of the failure to give due 
notice, etc., there is for noting what the Supreme Court of the United 
States said in the case United States v. National Exchange Bank, 214 
U. S. 302, quoting from page 320: 

Under these conditions the warranty of genuineness implied by the presenta- 
tion and collection of the checks bearing the forged indorsement having been 
broken at the time the checks were cashed by the United States, and the cause 
of action having therefore then accrued, the right to sue to recover back from 
the Exchange Bank was not conditioned upon either demand or the giving 


of notice of the discovery of facts which by the operation of the legal warranty 
were presumably within the knowledge of the defendant. 


See generally also 14 Comp. Gen, 221. 
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Specifically, therefore, you are advised that on the present record 
there is no authority to abandon reclamation proceedings on the 
checks in question. The reclamation file is returned for your further 
action in the premises. 


(A-61812) 


USE OF PERSONALLY OWNED AUTOMOBILES WITHIN LIMITS OF 
OFFICIAL STATION 


The appropriation “ Maintenance, Bureau of Yards and Docks”, provided by 
the Naval Appropriation Act for the fiscal year 1935, 48 Stat. 416, and 
funds made available for expenditure until June 30, 1937, by the Emergency 
Relief Appropriation Act of 1935, 49 Stat. 115, in connection with the 
coutinuation of the Federal Emergency Administration of Public Works, 
are available for reimbursement upon an actual expense basis for the 
use of employees’ automobiles upon official business within the limits 
of their official stations, if, in the case of the former appropriation, the 
expenses of the project or activity, in connection with which the personally 
owned automobiles are used, are chargeable to said appropriation, and, 
if, in the case of the latter funds, the employees performing such travel 
are engaged on work thus authorized to be continued and the President 
authorizes the use of said funds for such expenditures. 


Comptroller General McCarl to the Secretary of the Navy, September 19, 1935: 
There has been received your letter of May 2, 1935, as follows: 


A report by the inspector of naval material at San Francisco, California, of 
September 12, 1934 (copy herewith) sets forth the difficulties encountered dur- 
ing the maritime strike in the San Francisco area that began on May 9 and 
terminated on July 19, 1934, with particular reference to the lack of transpor- 
tation facilities. Attention is invited to the following statement in said report, 
viz: 

“The inspector made effective the use of private automobiles of the inspection 
force for travel in connection with carrying out official duties, and returning to 
and from district headquarters. Civilian inspectors were willing to use their 
private cars for official Government business in this emergency, although there 
was little prospect of reimbursement for operating expenses.” 

The inspector suggested that “ provision be.made, in anticipation of future 
emergencies of this nature, for reimbursement of Government employees for 
travel within corporate city limits by privately owned automobile.” 

In your decision of September 18, 1933 (13 Comp. Gen. 82) you held that— 

“Reimbursement may be made upon an actual expense basis for all items of 
expense directly traceable to the use of an employee’s automobile upon official 
business such as gasoline and oil even within the limits of his official station, if 
the appropriation involved is available for maintenance and operation of 
passenger-carrying vehicles, but not otherwise.” 

The Naval Appropriation Act for the current fiscal year, approved March 15, 
1934 (48 Stat. 403 [416]) makes provision under the title “ Maintenance, Bureau 
of Yards and Docks” for “the maintenance, repair, and operation of passen- 
ger-carrying vehicles for the Navy Department (not to exceed ten in number) 
and the Naval Establishment not otherwise provided for; * * * Provided, 
That expenditures from appropriations contained in this act for the mainte- 
nance, operation, and repair of motor-propelled passenger-carrying vehicles, in- 
cluding the compensation of civilian chauffeurs and the compensation of any 
greater number than ninety enlisted men detailed to such duty, shall not exceed 
in the aggregate $70,000, exclusive of such vehicles owned and operated by the 
Marine Corps in connection with expeditionary duty without the continental 
limits of the United States and motorcycles.” 

Your decision is requested as to whether or not the above-quoted appropria- 
tion is available for reimbursement of civilian employees for the uctual ex- 
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penses of gasoline and oil in the use of their privately owned automobiles for 
official purposes under the circumstances described by the Inspector of Naval 
Material in his report, above mentioned, provided sufficient funds are available 
in the said appropriation for this purpose, and that the limitation imposed by 
the act for expenditures of this character is not exceeded. 

The Commandant of the Fourteenth Naval District at Pearl Harbor, Hawaii, 
reports that in his district the District Communication Officer, the Radio Ma- 
terial Officer, personnel of the District Communication Office, and personnel of 
the office of the Radio Material Officer are frequently required, in the normal 
execution of their work, to travel the long distances that exist between the 
various activities of that District. For this travel the only available means of 
transportation, aside from trucks, is one passenger car assigned to the District 
Communication Officer for use during the continuance of National Recovery 
Administration work at Lualualei. The trucks at certain times of emergency 
are otherwise employed and are not available. At other times it is a distinct 
saving to the Government to use a light passenger car for the trip rather than 
a truck to carry one or two passengers as the use of a truck involves the services 
of a chauffeur at an additional expense. 

As it is not always practicable to secure travel orders at the time the 
travel is required, and as in some cases it is desirable to have the travel 
start at the beginning of a day from the city of Honolulu instead of having 
the officer or civilian personnel first come to the Navy Yard, Pearl Harbor, 
then return a considerable part of that distance, or in the case of Wailupe 
and Heeia return the entire distance, the Commandant reports that much 
time of officers and employees could be saved, and in addition a considerable 
saving in the cost of travel could be made if such travel were performed 
in privately owned vehicles, and recommends that the use of such vehicles. be 
nuthorized when a saving to the Government will result therefrom, such 
travel to be strictly and officially supervised. 

In forwarding such recommendation, the Bureau of Engineering reports 
that prior to undertaking the establishment of the new high-power radio 
station at Lualualei, frequent travel by the District Communication Officer 
and the Radio Material Officer and the personnel of these two offices was 
required, involving the following distances: 

Between Pearl Harbor and Honolulu, 6 miles. 

Between Pearl Harbor and Wailupe, 15 miles. 

Between Wailupe and Honolulu, 9 miles. 

Between Wailupe and Pearl Harbor, 15 miles. 

Between Wailupe and Heeia, 19 miles. 

The Lualualei High Power Radio Transmitting Station is now being 
constructed. When completed, the radio transmitting equipment now installed 
at the Pearl Harbor High Power Radio Transmitting Station will be trans- 
ferred to Lualualei and installed, together with additional radio equipment 
being purchased. For the work under way and contemplated at Lualualei, 
contracts have been awarded, including buildings and services, antenna sup- 
ports, antenna systems, radio equipment, etc., involving expenditures in excess 
of $1,000,000. 

This work involves frequent travel by the District Communication Officer 
and the Radio Material Officer and the personnel of these two offices in 
addition to the normal travel outlined as follows: 

Between Pear] Harbor and Lualualei, 25 miles. 

Between Wailupe and Lualualei, 40 miles. 

For travel outside the confines or corporate limits of the employees’ official 
duty station, travel orders may be issued to the civilian employees authorizing 
the use of their privately owned automobiles under the provisions and subject 
to the limitations contained in the Standardized Government Travel Regula- 
tions, either on an actual expense basis or on a mileage basis. In similar 
instances officers may be issued orders authorizing the use of privately owned 
automobiles and reimbursement in accordance with paragraph 2-30 (6) of the 
Navy travel instructions. 

To reimburse civilian employees for the use of their privately owned automo- 
biles within the corporate limits of their official duty station on an actual 
expense basis (gasoline and oil) it is necessary that the applicable appropria- 
tion be available for the maintenance and operation of passenger-carrying 
vehicles as set forth in your decision of September 18, 1933, supra. The only 
appropriation in the current Naval Appropriation Act containing such authoriza- 
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tion is that found under the title “ Maintenance, Bureau of Yards and Docks”, 
above quoted, and your decision is requested as to the availab,lity of such appro- 
priation for expenses of the kind described, provided the limitation imposed in 
the act is not exceeded, and sufficient funds are available. 

Attention is invited to the fact that certain of the projects involving travel in 
the Fourteenth Naval District are being constructed under appropriations pro- 
vided for carrying into effect the purposes of the National Industrial Recovery 
Act. Section 203 (b) of the last-mentioned act, approved June 16, 1983 (48 
Stat. 195-202) requires that— 

“All expenditures for authorized travel by officers and employees, including 
subsistence required on account of any Federal public works projects, shall be 
charged to the amounts allocated to such projects, notwithstanding any other 
provisions of law.” 

In your decision of December 22, 1933 (13 Comp. Gen. 178) you held that 
as neither title II of the National Industrial Recovery Act nor the appro- 
priation made for carrying that act into effect contains specific authority for 
the purchase, operation, or maintenance of passenger-carrying vehicles there 
did not appear to be any authority to reimburse officers or employees of the 
Federal Emergency Administration of Public Works for the use of personally 
owned automobiles within the limits of their designated posts of duty or official 
stations. Presumably this ruling is applicable to all expenditures for travel 
under section 203 (b) of the Act of June 16, 1933, above quoted. 

The Emergency Relief Appropriation Act of 1935 (Public Resolution No. 11, 
74th Congress) approved April 8, 1935, provides under section 12 for the con- 
tinuance of the Federal Emergency Administration of Public Works estab- 
lished under title II of the National Industrial Recovery Act until June 30, 
1937, and said administration is authorized to perform such of its functions 
under that act and under the joint resolution as may be authorized by the 
President. Said section makes available until June 30, 1937, all sums appro- 
priated to carry out the purposes of that act. 

Section 3 of the joint resolution provides that in carrying out its provisions, 
the President may authorize expenditures for “travel expenses and * * * 
purchase, operation, and maintenance of motor-propelled passenger-carrying 
vehicles * * *,” 

Does this section confer authority to reimburse officers or employees of the 
naval establishment for the use of personally owned automobiles within the lim- 
its of their designated posts of duty or official stations when such employees are 
engaged on work within the purview of section 12 of the Joint Resolution pro- 
vided, of course, the President under section 3 thereof, authorizes expenditures 
for the purchase, operation, and maintenance of motor-propelled passenger- 
carrying vehicles? 


The appropriation for maintenance of Bureau of Yards and 
Docks, 1935, 48 Stat. 416, provides: 


For the labor, materials, and supplies necessary, as determined by the Secre- 
tary of the Navy, for the general maintenance of the activities and properties 
now or hereafter under the cognizance of the Bureau of Yards and Docks, in- 
cluding accident prevention; the maintenance, repair, and operation of passen- 
ger-carrying vehicles for the Navy Department (not to exceed ten in number) 
and the Naval Establishment not otherwise provided for; * * * Provided, 
That expenditures from appropriations contained in this act for the main- 
tenance, operation, and repair of motor-propelled passenger-carrying vehicles, 
including the compensation of civilian chauffeurs and the compensation of any 
greater number than ninety enlisted men detailed to such duty, shal] not exceed 
in the aggregate $70,000, exclusive of such vehicles owned and operated by the 
Marine Corps in connection with expeditionary duty without the continental 
limits of the United States and motor cycles, and on any one vehicle shall not 
exceed for maintenance, upkeep, and repair, exclusive of garage rent, pay of 
operators, tires, fuel, and lubricants, one-third of the market price of a new 
vehicle of the same make or class, and in any case not more than $500. 


Section 2 of the same act, 48 Stat. 425, provides: 
No part of any money appropriated by this act shall be used for maintaining, 


driving, or operating any Government-owned motor-propelled passenger-carry- 
ing vehicle not used exclusively for official purposes; and “ official purposes ” 
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shall not include the transportation of officers and employees between their 
domiciles and places of employment except in cases of medical officers on out- 
patient medical service and except in cases of officers and employees engaged 
in field work the character of whose duties makes such transportation neces- 
sary and then only as to such latter cases when the same is approved by the 
head of the department. This section shall not apply to any motor vehicle 
for official use of the Secretary of the Navy, and no other persons connected 
with the Navy Department or the naval service, except the commander in 
chief of the United States Asiatic Fleet, Marine Corps officers serving with 
expeditionary forces in foreign countries, and medical officers on out-patient 
medical service, shall have a Government-owned motor vehicle assigned for 
their exclusive use. 

The Congress in enacting the act of February 14, 1931, 46 Stat. 
1103, which provides for the payment of mileage for the use of a 
privately owned automobile away from a civilian employee’s head- 
quarters, gave consideration to the inclusion therein of language pro- 
viding mileage also for the use of privately owned automobiles upon 
a mileage basis at the employee’s post of duty, but such language 
was omitted from the act as finally approved. See 11 Comp. Gen. 
67, 69, and 12 Comp. Gen. 423, 425, where the matter is discussed. 

In view of the inhibition in section 5 of the act of July 16, 1914. 
48 Stat. 508, there can be no reimbursement to an officer or employee 
of expenses of use of his personally owned automobile at headquar- 
ters unless the appropriation involved specifically provides for main- 
tenance and operation of passenger-carrying vehicles, but if the ap- 
propriation does so provide and the head of the department or estab- 
lishment concerned directs the officer or employee to use his auto- 
mobile in the performance of official business at his headquarters on 
the basis of being reimbursed the actual expenses of operation, there 
is no legal objection to such reimbursement. It is true it may be 
difficult, if not jmpossible, in some instances, for the officer or em- 
ployee to establish satisfactorily the amount of the actual expense 
of operation on official business, because of the impracticability of 
separating the expense due to official use from the expense due tc 
private use, but when the amount of such expenses of operation can 
be definitely established, and the appropriation involved is available 
for maintenance and operation of passenger-carrying vehicles, it 
cannot be said, as a matter of law, that such expenses are not reim- 
bursable. 

Accordingly, your three questions are answered in the affirmative 
subject to the conditions stated in your submission and subject to 
the further condition with respect to questions 1 and 2 that the 
expenses of the project or activity in connection with which the 
personally owned automobiles are to be used are also chargeable to 
the appropriation “Maintenance, Bureau of Yards and Docks.” 
(11 Comp. Gen. 91; td. 271; 12 zd. 96; id. 339; 18 id. 82.) It would 
not be permissible to charge this appropriation for the actual 
expenses of operating an employee’s own automobile if such use 
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was incidental to a project or activity chargeable to some other 
appropriation. 


(A-63485) 


DELEGATION OF APPOINTING POWER—SALARIES OF EMPLOYEES 
APPOINTED BY A SUBORDINATE 


The authorization to appoint personnel to positions in the District of Columbia, 
vested in the Securities and Exchange Commission by section 4 (b) of 
the Securities and Exchange Act of June 6, 1934, 48 Stat. 885, may 
not be delegated to a subordinate in the absence of specific authority of 
law, and salary payments to employees so appointed are not authorized. 


Comptroller General McCarl to the Chairman, Securities and Exchange Com- 

mission, September 20, 1935: 

In response to a request by this office for certain information for 
use in connection with the audit of pay rolls of employees of the 
Securities and Exchange Commission in the District of Columbia, 
there was received a report giving the title of the appointing officer 

s “ Director of Employment Research.” 

Section 4 (b) of the Securities and Exchange Act of June 6, 1934, 
48 Stat. 885, provides as follows: 

(b) The Commission is authorized to appoint and fix the compensation of 
such officers, attorneys, examiners, and other experts as may be necessary for 
carrying out its functions under this act, without regard to the provisions of 
other laws applicable to the employment and compensation of officers and 
employees of the United States, and the Commission may, subject to the civil- 
service laws, appoint such other officers and employees as are necessary in the 
execution of its functions and fix their salaries in accordance with the Classifi- 
eation Act of 1923, as amended. 

It is a well-settled rule that in the absence of specific statutory 
authority therefor, the appointing power vested by law in the heads 
of executive departments and independent establishments may not 
be delegated to a subordinate without specific authority of law for 
such delegation. See 9 Comp. Gen. 20 and decisions therein cited. 
See also decision of July 29, 1930, A-82461, as to Federal Radio Com- 
mission; decision of October 21, 1930, A-33778, as to Federal Power 
Commission; decision of October 29, 1931, A-39122, as to Board of 
Mediation ; and the decision of November 1, 1934, 14 Comp. Gen. 345, 
as to Farm Credit Administration, the last cited decision stating the 
rule applicable both to departmental and field service as follows 
(quoting from the syllabus) : 

Under the terms of section 169, Revised Statutes, the Governor of the Farm 
Credit Administration may not delegate to a subordinate the power of appoint- 
ment of departmental employees, but under the terms of said Revised Statutes 
as amended by the act of June 26, 1930 (46 Stat. 817), the Governor of the Farm 


Credit Administration may delegate to a subordinate the power of appointment 
of all field employees. * * 
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As neither the Securities and Exchange Act nor any other statute 
provides for the delegation to the Director of Employment Research— 
a subordinate of the Commission—or to any other subordinate, of 
the authority vested by law in the Commission to appoint employees 
of the Commission, this office may not allow credit in the accounts of 
the disbursing officer for salary payments to employees appointed by 
a subordinate of the Commission to positions in the District of 
Columbia. 

In view of the apparent administrative misunderstanding in this 
matter, credit will be allowed in the accounts for salary payments 
made to employees in the District of Columbia heretofore appointed 
by a subordinate if and when there be filed in this office an order 
signed by the Commission, or by its chairman, confirming all such 
appointments, 

Credit will not be allowed in the accounts for salary payments to 
employees hereafter appointed to positions in the District of Colum- 
bia by a subordinate of the Commission. 


(A-64006) 


POST OFFICE DEPARTMENT—REINSTATEMENT OF CLERKS AND 
. CARRIERS 


A former regular clerk in a first or second-class post office or regular carrier 
in the City Delivery Service, who has been reinstated to the position of 
substitute clerk in a first or second-class post office or substitute carrier 
in the City Delivery Service, may be given credit both for regular service 
performed before and after reinstatement, and for substitute service per- 
formed after reinstatement, within the limitations of the act of February 
28, 1925, 43 Stat. 1059, as amended by the act of February 28, 1929, 45 Stat. 
1405, and the act of June 27, 1934, 48 Stat. 1265, when later restored to a 
regular position. 7 Comp. Gen. 295 distinguished. 


Decision by Comptroller General McCarl, September 20, 1935: 


Review has been requested of the following action taken in the 
audit of the accounts of the postmaster, Chicago, IIL: 


The First Assistant Postmaster General certified to this office the appointment 
of Theodore E. Hippenhamer as regular letter carrier at $2,000 per annum, 
Aug. 16, 1934, with notation of substitute service of 4,334 hours and reference 
to “old records of this office”, and his promotion to $2,100 per annum Jan. 1, 
1935. 

It appears from the records of this office that Mr. Hippenhamer resigned as 
a letter carrier May 9, 1928, at which time he was receiving a salary of $1,900 
per annum. 

The First Assistant Postmaster General in a letter dated May 17, 1935, states 
that Mr. Hippenhamer was reinstated as senior substitute carrier in your office 
effective Feb. 27, 1931, and in accordance with decision of the Comptroller 
General of the United States, A—20212, dated Oct. 28, 1927 (7 Comp. Gen. 295) 
he was only entitled to be appointed at $1,800 on Aug. 16, 1934, and to be 
promoted to $1,900 on Jan. 1, 1935. 

Accordingly, in the audit of your account to Mar, 31, 1935, you are charged 
back in the sum of $23.13 for overpayment of salary for September quarter, 
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1934, and $45.46 for overpayment of salary, and $1.32 for overpayment for 
overtime in December quarter, 1934. You are also debited in the sums of 
$45.75 and $.07, respectively, for overpayments for salary and overtime in the 
March quarter, 1935. 


With reference to the matter, the First Assistant Postmaster 
General, in letter dated July 8, 1935, reported as follows: 


Mr. Hippenhamer resigned from the service May 9, 1928, and at that time 
he was receiving $1,900 a year. He was reinstated on February 27, 1931, with 
the understanding that when he was promoted to regular clerk he would be 
assigned tu the $1,900 grade and given credit for his substitute service in fixing 
his salary. 

On August 16, 1934, Mr. Hippenhamer was promoted to regular clerk and 
assigned to the $2,000 grade. The postmaster states that he performed 4,348 
hours of substitute service subsequent to his reinstatement. In fixing his sal- 
ary at $2,000 a year the Department was acting under authority contained in 
the decision of the Comptroller General of the United States dated December 
6, 1927 (A-20691), appearing in volume 7, page 367, which provides that where 
there is a reinstatement of a city letter carrier to the position of substitute, 
credit may be allowed for service as regular carrier, in order to restore the 
reinstated carrier to the regular grade previously held. 

On Januay 1, 1935, Mr. Hippenhamer was promoted to the $2,100 grade, which 
appears to be in harmony with the decision of April 5, 1985 (A-60518), appear- 
ing in volume 14, page 735. 


In decision of December 6, 1927, 7 Comp. Gen. 367, the decision 
of October 28, 1927, 7 Comp. Gen. 295, cited as authority for the 
audit action, was amplified as follows: 


Your submission of October 17, 1927, was understood as relating exclusively 
to reinstatements or transfers to the positions of clerks in first- and second- 
class post offices or carriers in the City Delivery Service from some other branch 
of the Postal Service or from some other branch of the Government service 
generally. Based upon this understanding, the decision of October 28, 1927, 
7 Comp. Gen. 295, held, insofar as here material, that if the reinstatement 
or transfer was to the position of substitute clerk or carrier from some other 
branch of the Postal Service or the Government service generally, only service 
as a substitute clerk or carrier could be counted in determining the grade to 
which the clerk or carrier could be promoted automatically thereafter. No 
consideration was required in the decision of reinstatements or transfers of 
clerks in first- and second-class post offices or carriers in the City Delivery 
Service to substitute positions of the same class in the same post office, or 
another post office, made necessary or advisable for the reasons set forth in 
your present submission. 

If the reinstatement or transfer is from a position of regular clerk in first- 
and second-class post offices or a carrier in the City Delivery Service to the posi- 
tion of substitute clerk or carrier, there would be no objection to the action 
of the administrative office, having due regard to the availability of appro- 
priations and to the existence of vacancies, in giving consideration to service 
performed as a regular clerk or carrier, in the manner prescribed by law, in 
order to restore the transferred clerk or carrier to the automatic grade in 
which he served prior to the reinstatement or transfer. 


In other words, the rule is that a former regular clerk in a first 
or second class post office or regular carrier in the City Delivery 
Service, who has been reinstated to the position of substitute clerk 
in a first or second class post office or substitute carrier in the City 
Delivery Service, may be given credit both for regular service per- 
formed before and after reinstatement and for substitute service 
performed after reinstatement, within the limitations of the act of 
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February 28, 1925, 43 Stat. 1059, as amended by the act of Febru- 
ary 28, 1929, 45 Stat. 1405, and the act of June 27, 1934, 48 Stat. 
1265, when later restored to a regular position. 

Accordingly, when Hippenhamer was restored to a regular posi- 
tion, effective August 16, 1934, the Post Office Department was 
authorized, in its discretion, to place him in the automatic grade with 
salary rate of $1,900 per annum, the same grade held when he 
resigned, May 9, 1928, and simultaneously to promote him to the 
automatic grade with salary rate of $2,000 per annum by reason of 
his substitute service performed after his reinstatement on February 
27, 1931. After that was done, there remained to his credit 1,900 
hours of substitute service, that is, 4,348 hours less 2,448 hours 
(8 X 306), which, together with service as a regular carrier from 
August 16 to December 31, 1934, inclusive, authorized his advance- 
ment to the automatic grade with salary rate of $2,100 per annum, 
effective January 1, 1935. 14 Comp. Gen. 735. 

Adjustment in the audit of accounts will be taken accordingly. 


(A-65289) 


LONGEVITY PAY—ARMY RESERVE—ECONOMY ACT 


For the purpose of computing the pay of an officer of the Army Reserve on 
active duty during periods of the fiscal years 1933, 1934, and 1935, no 
longevity credit is authorized for active or inactive service during said 
fiscal years when the act authorizing longevity increase of pay was sus- 
pended by the Economy Act, as continued. 

Comptroller General McCarl to Capt. Charles Lewis, United States Army, Sep- 

tember 20, 1935: 


There has been received your letter of June 26, 1935, transmitting 
a voucher to Capt. Hugh. J. Socks, Inf-Res., U. S. Army, in the 
amount of $191.99, covering his claim for longevity pay for over 3 
years’ service, as first lieutenant from May 21, 1933, to June 30, 
1934, and captain from July 1, 1934, to April 30, 1935, and requesting 
decision whether you are authorized to make payment thereon, 

A statement of this officer’s service attached to the voucher shows 
that he accepted appointment as second lieutenant in the Officer’s 
Reserve Corps on March 23, 1927, and that he has had active duty as 
follows: 


From To 
6-16-27 6-30-27 
7- 1-27 7-19-27 
8- 7-27 8-20-27 
2-17-31 5-23-31 
6-17-31 6-30-31 
7- 1-31 7-14-31 
7-14-32 7-27-32 
5-21-33 To date 





































230 DECISIONS OF THE COMPTROLLER GENERAL 


The Adjutant General of the Army has informally reported that 
he accepted appointment as first lieutenant April 15, 1930, and as 
captain April 23, 1934. 

Lieutenant Socks’ service credit in the Officers’ Reserve Corps for 
longevity pay as computed under the provisions of seition 3 of the 
act of June 10, 1922, 42 Stat. 627, as amended by section 1 of the act 
of May 31, 1924, 43 Stat. 250, is as follows: 


Inactive service, March 23, 1927, to June 15, 1927__-.-_---_-_-_-------- O 1-11 
Active service, June 16, 1927, to July 19, 1927........----_-----..-.-- O- 1-4 
Inactive service, July 20, 1927, to August 6, 1927.......-_.-..-__-----_- 0-09 
Active service, August 7, 1927, to August 20, 1927__.._._-__.___-__________ O- 0-14 
Inactive service, August 21, 1927, to February 16, 1931_..--------- 1-— 8-28 
Active service, February 17, 1931, to May 23, 1931..-.--_-----------_- 0O- 3-7 
Inactive service, May 24, 1931, to June 16, 1981_..........--.-___-_--.. QO 0-11 
Active service, June 17, 1931, to July 14, 1931_..._-__-__-__-__ paitiasabuiie O- 0-28 
Inactive service, July 15, 1931, to June 30, 1982_............___.-_-_.- O- 5-23 

Active service and inactive service, July 1, 1982, to May 20, 1983—Sus- 
pended under section 201 of the Economy Act_------------------- 0- 0-0 
I a ia ail atest ah alintanciceniihaaninietibicmmminincianinebenent 2-10-15 


The officer had completed at time of entry upon active duty May 
21, 1933, 2 years 10 months and 15 days’ service, authorized to be 
counted in the computation of longevity pay. Under the provisions 
of section 201 of the Economy Act, 47 Stat. 403, as continued by 
section 4 (a), title II of the act of March 20, 1933, 48 Stat. 13, and 
section 24 of the act of March 28, 1934, 48 Stat. 523, the provision of 
law contained in the tenth paragraph of section 1 of the act of June 
10, 1922, 42 Stat. 626, authorizing longevity pay for reserve officers 
in the Army was suspended during the fiscal years 1933, 1934, and 
1935. 14 Comp. Gen. 152. Accordingly, Captain Socks is not en- 
titled to longevity pay for over 3 years’ service, and payment is not 
authorized on the voucher which will be retained in this office. 
















(A-65384) 


TRANSPORTATION OF DEPENDENTS—ARMY OFFICER—TEMPORARY 
DUTY WITH THE CIVILIAN CONSERVATION CORPS 





An officer of the Army assigned to temporary duty with the Civilian Conserva- 
tion Corps, away from his permanent station, who is relieved from said 
temporary duty and assigned to a second temporary-duty station with the 
Civilian Conservation Corps, is not entitled to reimbursement for cost 
of transportation of dependents from the first to the second temporary- 
duty station. 


Comptroller General McCarl to Maj. E. C. Morton, United States Army, Sep- 
tember 20, 1935: 


There has been received your letter of August 19, 1935, with in- 
closures (.016—Waltz, Millard F., Jr.), requesting to be advised 
whether you are authorized to pay the voucher submitted therewith 
in favor of Maj. Millard F. Waltz, Jr., Infantry, in the sum of 
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$34.27, for cost of transportation of dependents, wife, from Cass 
Lake, Minn., to Little Rock, Ark., March 26-29, 1935. 

You state that in view of the fact that paragraph 13 of Special 
Orders 56, Headquarters, Seventh Corps Area, dated March 12, 1935, 
relieved the officer from further station and duty at Cass Lake, Minn., 
and assigned him to station and duty with the Civilian Conservation 
Corps at Little Rock, Ark., but does not relieve the officer from as- 
signment and duty at his permanent station, Fort Snelling, Minn., 
you are in doubt as to whether payment of the voucher is authorized. 

It appears from the papers attached to the voucher that pursuant 
to the provisions of paragraph 3, Special Orders 216, War Depart- 
ment, September 16, 1933, Major Waltz’s permanent duty station was 
Fort Snelling, Minn., that paragraph 7, Special Orders 254, Head- 
quarters, Fort Snelling, Minn., dated October 21, 1933, provided as 
follows: 

7. Major Millard F. Waltz, Jr., 3rd Infantry, having reported at this station 
for duty in compliance with paragraph 3, Special Orders No. 216, dated Septem- 
ber 16, 1928, is detailed on temporary duty in connection with the CCC and 
will proceed to headquarters, Chippewa subdistrict, CCC, Cass Lake, Minnesota, 
and assume command of that subdistrict. 

Paragraph 13, Special Orders 56, Headquarters, 7th Corps Area, 
Omaha, Nebr., dated March 12, 1935, provided: 

13. Major Millard F, Waltz, Jr., 3rd Inf., is relieved from further station 
and duty at Cass Lake, Minn., and will proceed to Little Rock, Ark., for station 
and duty with the Civilian Conservation Corps, Ark. dist. Upon arrival at 
Little Rock he will report by radio to the commanding general, 7th Corps 
Area, for instructions (par. 17 WD-CCC Reg. 1 Sept. 1935). 

The travel directed is necessary in the military service. FD 807 & 813 


P 1-0620 P 1-0730 P 1-1378 P 3-0600 P 3-0700 A 8815-4-5. (AG 210.3-OR, 
xAG 210.3-CCC, xAG 210.32.) 


A radiogram was sent from Omaha, Nebr., March 26, 1935, as 
follows: 


COMMANDING GENERAL, 
Fort Snelling, Minn. 

Reference telegram from Major Waltz March Twenty-fifth requesting one 
month’s leave of absence stop Request not favorably considered due to imme- 
diate necessity for Major Waltz to take over duties of Major Baer who 
has been temporarily detailed to command Arkansas CCC district stop It is 
contemplated that Major Waltz will also be executive officer CMTC camp Camp 
Pike Ark stop If and when Major Baer is relieved from CCC duty or another 
infantry officer is detailed to O. R. duty who may be used as his replacement 
comma Major Waltz will be returned to his permanent station. 

TOTTEN 
1 26 


On March 27, 1935, Major Waltz wrote the commanding general, 
7th Corps Area, as follows: 


1. Reference is had to par. 13 8. O. 56, Headquarters, 7th Corps Area, March 
12, 1935, relieving the undersigned from further station and duty at Cass Lake, 
Minnesota, and directing him to proceed to Little Rock, Arkansas. This order 
does not relieve him from permanent station, which is Fort Snelling, Minnesota, 
although it does obligate the necessary funds to cover a permanent change of 
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station, including transportation of dependents, packing, crating, and shipment 
of baggage. It would therefore appear that the intent of this order was to 
give a permanent change of station. However, the undersigned cannot be sure 
of this matter in view of the statements contained in radiogram from your 
headquarters dated March 26, 1935, copy attached. 

2. Information is requested as to whether or not a permanent change of 
Station is intended and if so whether or not it is intended to recommend the 
detail of the undersigned to duty with the Organized Reserves at Little Rock. 


In reply to the officer’s inquiry, he was advised by the Corps Area 
Commander, in letter of April 1, 1935, as follows: 


To: Major Millard F. Waltz, 3rd Inf., Instructor Organized Reserves, 235 New 

Federal Building, Little Rock, Arkansas. 

1. Reference your letter of March 27th, subject: Information, the original 
order in your case, transferring you to Little Rock, was issued as a permanent 
change of station in accordance with paragraph 17, War Department CCC 
regulations. Under these regulations the corps area commander may move 
officers on a permanent change of station status in order to allow them to 
vacate quarters at their regular station and to enable them to take their 
families and to authorize movement of baggage. There is nothing obligatory 
in this as to the movement of household goods and baggage. This authority 
does not authorize the corps area commander to change the War Department 
assignment of an officer and you are still assigned to the 3rd Infantry, Fort 
Snelling, Minnesota. 

2. It is not the intention of these headquarters to recommend any change in 
your permanent assignment. As stated in our radio of March 26, 1935, “If 
and when Major Baer is relieved from CCC duty or another Infantry officer 
is detailed to Organized Reserve duty who may be used as his replacement, 
Major Waltz will be returned to his permanent station.” 

3. Attention is invited to paragraph 8, Special Orders No. 70, these head- 
quarters, 1935, which defines the duties you will be expected to perform. 


Paragraph 17, War Department Regulations, Relief of Unemploy- 
ment, Civilian Conservation Corps, dated September 1, 1934, re- 
ferred to in the officer’s orders of March 12, 1935, and letter of the 
corps area commander of April 1, 1935, provides as follows: 


17. Personnel.—a. Regular Army—* * * The permanent station of Reg- 
ular Army personnel will not be changed without authority of the War De- 
partment, except in those cases wherein it is contemplated by the corps area 
commander concerned that such personnel will be absent from their permanent, 
stations for a period of time of sufficient duration as to warrant a change 
in permanent station, in which cases the actual station of duty may be made 
the permanent station of the personnel concerned, and provided that both 
stations are within the jurisdiction of the corps area commander issuing 
the orders. Orders issued for such change of station will be couched in the 
same general language as employed in other permanent change of station 
orders, and all travel allowances and transportation costs as authorized by 
law, including transportation for dependents, baggage, household effects, etc., 
incident to such change of station will be chargeable to emergency conserva- 
tion funds. When the permanent station of an officer is changed under this 
authority one copy of the order will be immediately mailed to the Adjutant 
General in an envelope bearing the letters O. R. 8S. in the lower left-hand 
corner. 


Transportation at public expense for an officer’s dependents is 
authorized under the act of May 18, 1920, 41 Stat. 603, only on 
a permanent change of station, and section 12 of the act of June 10, 
1922, 42 Stat. 631, as amended by the act of June 1, 1926, 44 Stat. 
680, provides that in lieu of transportation in kind, payment may 
be made in money of amounts equal to such commercial transpor- 
tation costs when such travel shall have been completed. 
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It appears from the foregoing that Major Waltz was detailed by 
orders of October 21, 1933, to temporary duty with the Civilian 
Conservation Corps at Cass Lake, Minn.; that by orders of March 
12, 1935, he was relieved from that duty and ordered to duty with 
the Civilian Conservation Corps at Little Rock, Ark.; that the 
latter order did not specifically mention, nor was it couched in 
language which would in any way indicate a change of his per- 
manent station and assignment at Fort Snelling, Minn.; and that 
such a change was not contemplated is borne out by the state- 
ments of the corps area commander in his letter of April 1, 1935, 
that “* * * you are still assigned to the 3rd Infantry, Fort 
Snelling, Minn.” “It is not the intention of these headquarters to 
recommend any change in your permanent assignment.” “* .* * 
Major Waltz will be returned to his permanent station.” The 
orders of March 12, 1935, did not therefore constitute a permanent 
change of station within the meaning of the statute and Major 
Waltz is not entitled to reimbursement for the commercial cost of 
transportation claimed. You are not authorized to pay the voucher 
which is retained in this office. 


(A-60463) 


CONTRACTS—MISTAKE IN BID—CODES OF FAIR COMPETITION 


The fact that an offier and acceptance: by correspondence is made in express 
contemplation of a more formal document does not prevent their constitut- 
ing a contract. 

A contracting officer was not authorized to determine whether a bid as made 
contravened any code, but it was his duty to see that the contract entered 
into contained the applicable provisions relative to code compliance. 

A contractor may not be relieved from responsibility by reason of an alleged 
mistake in its bid where it is manifest that the bid submitted was the price 
intended, that the bid is clear and unambiguous on its face, that the differ- 
ence between its bid and the other bids submitted is not sufficient to have 
put the contracting officer on notice, that the bid was accepted in good 
faith, and that the alleged mistuke was not brought to the attention of 
the contracting officer until after award. 

The rights and liabilities of contractors with the United States, under obli- 
gations and contracts voluntarily assumed and involving compliance with 
applicable codes of fair competition, are not affected by the decision of 
the Supreme Court of the United States in the case of Schechter Poultry 
Company, etc., holding unconstitutional the code provisions of the National 
Industrial Recovery Act. 


Decision by Comptroller General McCarl, September 21, 1935: 

There is for consideration the claim of The Whitaker Paper Co. of 
Baltimore, Md., in the amount of $581.44, representing amount de- 
ducted on voucher no. 5512 of the May 1935, accounts of W. N. 
Hughes, captain (S. C.), United States Navy, under contract NOs- 
41386, April 6, 1935, to cover the indebtedness of said company 
to the United States as excess cost of purchases made against its 
account due to cancellation of contract NOs-38484, September 28, 
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1934, for furnishing 2,400 reams of bond typewriting paper to the 
Navy Department. 

The record discloses that the claimant company submitted a bid 
opened September 25, 1934, to furnish 2,400 reams of bond typewriter 
paper under schedule 3410, lot 369, to the Naval Supply Depot, 
Sewall’s Point, Va., at a unit price of $2.3272 per ream or for a total 
of $5,585.28, which bid was accepted and notice of award mailed 
September 28, 1934. After the notice of award had been mailed, there 
was received from The Whitaker Paper Co. a letter dated September 
28, 1934, stating that through a typographical error a mistake had 
been made in its bid, that said bid was not in accordance with the 
applicable code of fair competition, and requesting that its bid on the 
item be withdrawn. Upon determination by the National Recovery 
Administration that the amount of the company’s bid violated the 
applicable code of fair competition, award to the Whitaker Paper 
Co. was canceled and the contractor was notified that the excess cost 
of the paper to the Government under a reaward would be charged 
to its account. Under date of November 21, 1934, the contractor was 
informed that such excess cost amounted to $581.44 and demand was 
made for payment of that sum. The contractor did not make pay- 
ment and the amount was deducted in the payment of amounts other- 
wise due the claimant under contract NOs-41386, supra. 

The company now has filed claim with this Office for refund of 
the amount, relying, first, upon the alleged mistake in its bid, and, 
second, upon the contention that the recent decision of the United 
States Supreme Court in the case of Schechter Poultry Company, Ete. 
v. United States, decided May 27, 1935— 

* * * clearly renders invalid the Government’s action in deducting and 
retaining $581.44 as the damages claimed by it for our alleged violation of 
Executive Order No. 6646, dated March 14, 1934, in this instance. 

It appears from the record that the invitation for bids solicited 
proposals on the basis of price per ream for the paper. The Whitaker 
Paper Co. requested prices from its supplier, the Champion Coated 
Paper Co., Hamilton, Ohio, which quoted a price of $12.951 per 
hundred pounds and it thereupon became necessary to convert the 
price quoted by the supplier into figures showing the price per ream. 
This was done by means of a table showing weights per 500 sheets of 
paper of various sizes and substances, and in making the conversion 
the company alleges that the conversion figures 17.97 were used 
instead of the figures 21.56, which, it is stated, were the proper figures. 
The conversion resulted in a price of $2.3272 per ream, which was 
transferred from the work sheet and submitted as the bid of the 
Whitaker Paper Co. 

It is manifest that the price submitted by the company was the 
price it intended to submit, and the fact that in arriving at such 
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price the company negligently made use of erroneous figures could 
not serve as a basis for the withdrawal of its bid after opening. 
Standard Government Instructions to Bidders specifically notify all 
concerned that errors confer no right to withdrawal of bids after 
they have been opened and that a bidder may not secure relief by 
reason of error alleged after opening of the bids. Furthermore, 
the bidding was no responsibility of a contracting officer and it was 
no part of his authority to determine whether a bid as made con- 
travened any code, It was his duty to accept the lowest responsible 
bid and to see that the contract entered into with such low bidder 
contained the applicable provisions relative to code compliance, 13 
Comp. Gen. 238. The bid as submitted was clear and unambiguous 
on its face; there was nothing to indicate a mistake; the difference 
between the bid of The Whitaker Paper Co. and the other bids sub- 
mitted was not sufficient to put the contracting officer on notice, and 
the bid was accepted in good faith. The error of the contractor in 
using the wrong price-conversion figures was due to its own negli- 
gence, and while the use of such figures may have resulted in the sub- 
mission of a lower price than otherwise would have been made, the 
price submitted was the price intended. Upon the facts, there was 
no authority for relieving the contractor from responsibility by 
reason of the alleged mistake in its bid. 

Executive Order No. 6646, March 14, 1934, expressly authorized 
the Government to cancel a contract for failure of the contractor to 
comply with the code of fair competition of its industry and to make 
open-market purchases or have the work called for by the contract 
otherwise performed at the expense of the contractor. In this case, 
the bid as submitted and the acceptance of September 28, 1934, con- 
stituted the contract which was binding on the contractor, and the 
provisions of Executive Order No. 6646 became operative. The fact 
that no formal contract in writing had been executed is not for con- 
sideration as suggested by the contractor. The fact that an offer 
and acceptance by correspondence are both made in express contem- 
plation of a more formal document does not prevent their constituting 
a contract. American Smelting and Refining Co. v. United States, 
259 U.S. 75; United States v. Purcell Envelope Co., 249 U.S. 313. 

The decision of the Supreme Court in the Schechter Poultry Co. 
case, supra, is not to be considered as controlling the rights of the 
parties in the case here presented. In the Schechter case, certain 
members of the wholesale poultry industry were resisting criminal 
prosecution for nonconformity with the applicable code of fair 
competition. The Supreme Court considered the case upon two 
grounds, to wit, the delegation of legislative power to the President 
by the Congress, and the attempted regulation of intrastate transac- 
tions which affect interstate commerce only indirectly. On those 
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grounds and in those respects, the court held the code provisions of 
the National Industrial Recovery Act unconstitutional and reversed 
the judgment of conviction. 

No such question is involved here. The applicable code of fair 
competition was formulated by the industry involved and submitted 
to and approved by the President. So far as the record discloses, 
the adoption of the code was a voluntary action on the part of the 
industry concerned. Executive Order No. 6646, March 14, 1934, 
required that all invitations for bids thereafter issued by any Gov- 
ernment agency should contain a provision that no bid would be 
considered unless accompanied by a certificate that the bidder was 
complying and would continue to comply with applicable codes of 
fair competition; that no bid which did not comply with such re- 
quirement should be considered or accepted; that all contracts and 
purchase orders aathorized by any Government agency should con- 
tain a provision that the contractor should comply with each ap- 
proved code of fair competition to which he was subject and that 
the United States should have the right to cancel any contract for 
failure to comply with such provision and to make open-market 
purchases at the expense of the contractor. The Whitaker Paper 
Co. voluntarily submitted a bid accompanied by the required cer- 
tificate which, when accepted, consummated a contract by the pro- 
visions of which the Government had the right of cancellation for 
violation of code requirements. The filing of the certificate of com- 
pliance and the undertaking to comply with the applicable code 
were voluntary acts on the part of the bidder and contractor and a 
part of its undertaking. The decision in the Schechter case did not 
consider any question involving the rights of contractors with the 
Government under obligations and contracts voluntarily assumed 
and the decision has no application to this case. 

The cancellation of the award, when it developed that the bid price 
was in violation of the code, the reaward of the contract, and the 
collection of the excess cost from The Whitaker Paper Co. were all 
pursuant to the undertaking of the company. 

Under the facts and the law, there appears no legal basis for 
refunding to the contractor the amount of $581.44 collected and the 
claim must be and is disallowed. 


(A-63197) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
PAYMENTS TO PUBLIC ADMINISTRATORS 


World War adjusted-compensation certificate awards may be paid to a public 
administrator where there exist assets of the estate other than the proceeds 
of such certificates, and claims against the estate to be adjudicated. 8 
Comp. Gen. 172 amplified. 
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Comptroller General McCarl to the Administrator of Veterans’ Affairs. Sep- 
tember 21, 1935: 


There was received your letter of June 22, 1935, as follows: 


I have the honor to submit for such action as you may desire to take under 
the circumstances, the case of Charles Foard, XC—797,871. 

Following the death of this veteran, the difference between the face value 
of his adjusted-service certificate and the outstanding indebtedness against it 
because of loans and interest, i. e., $496.69, was paid by this Administration to 
Frank Bryson, public administrator, Los Angeles, California, under an award 
approved by the General Accounting Office on July 18, 1933. Upon learning 
that there were no heirs at law or next of kin to whom the estate could be 
distributed, this Administration, on January 22, 1935, advised Mr. Bryson 
that the award to him was not in order and requested immediate return of the 
check. Advice was received that the entire estate, consisting of a sum slightly 
in excess of the amount received on the adjusted-service certificate, had been 
distributed to the State of California under an order of distribution entered 
by the Los Angeles County probate court on September 13, 1934. The attorney 
general of the State of California, in his opinion of March 29, 1985, a copy 
of which is enclosed, advised the comptroller of the State of California, that 
he, the comptroller, had no right to return to the public administrator the 
money received by him from this Administration without a court order indi- 
eating that such money had been erroneously forwarded, and since the time 
within which such a court order might be applied for had expired, this avenue 
of relief was entirely closed. He absolved the public administrator of any 
personal liability on the theory that he acted in accordance with an order 
issued by a court of competent jurisdiction and that the estate was distributed 
pursuant to the statutes of the State of California. 

The action taken in this case, in paying to the public administrator the pro- 
ceeds of the adjusted-service certificate when there was no person to inherit 
from the veteran, was not in accordance with your opinion of October 10, 1928, 
A-24197, in which you apply to adjusted compensation the established rule of 
the accounting officers of the Government, that no payments may be made to 
an administrator who has no interest in the estate of the deceased, either as 
heir or creditor, or as the representative of heirs or creditors, and you may 
desire to cause an action against the State of California to be instituted by 
the United States to recover back the fund in question or, as suggested in the 
enclosed opinion, seek relief through action of the legislature. 

I deem it unnecessary to state that steps have been taken to prevent a 
recurrence of the situation presented by this case. 


The file discloses that the veteran was issued an adjusted-service 
certificate in the amount of $1,127, effective April 1, 1925, for which 
his estate was named as beneficiary; that he procured loans on the 
certificate which, together with interest thereon, amounted to $630.31 
at the time of his death on May 13, 1933; that Frank Bryson, public 
administrator for Los Angeles County, California, duly qualified on 
June 1, 1933, as the administrator of the veteran’s estate; that the 
veteran left property other than that due his estate on the adjusted- 
service certificate; that the amount due on the veteran’s adjusted- 
service certificate after deducting loans and interest, namely, $496.69, 
was paid to the administrator of his estate, and that after all legal 
claims against the estate were paid there remained in the estate a sum 
slightly in excess of that received on the adjusted-service certificate, 
which amount was turned over to the State of California by the 
administrator pursuant to a decree of a court for the county of Los 
Angeles, California, distributing the residue of the estate, 
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In decision of June 6, 1930, A-30716, it was held as follows: 


* * * The rule followed by the accounting officers of the United States has 
been uniformly that where the claim against the United States is the sole 
asset there must be a showing of heirs, creditors, etc., before payment of the 
claim may be allowed, and that such payment will not be allowed where the 
sole result would be an escheat to the State. The instant matter differs in that 
apparently there are other assets of the decedent than the wages due from the 
United States which require administration. There can be no question that 
wages due an employee are an asset of his estate and are not in the nature of a 
gratuity, payment of which may be made only to the individual. See Borcher- 
ling v. United States, 185 U. S. 232 (1901). I believe it proper to state the 
rule that where a decedent’s estate shows other assets than the claim against 
the United States, payment of what is due from the United States may be made 
to an executor or administrator duly appointed and qualified. The accounting 
rule will be followed as heretofore and as clarified in this particular. * * * 


This rule, in amplification of the general rule announced in the de- 
cision of October 10, 1928, 8 Comp. Gen. 172, cited by you, has subse- 
quently been applied in the preaudit of World War adjusted-compen- 
sation awards on the basis that the proceeds of an adjusted-service 
certificate does not constitute a gratuity. Awards in favor of a 
public administrator have been certified for payment where assets 
of the estate were shown to exist other than the proceeds of the 
certificate, and there were claims against the estate to be adjudicated, 
there being no authority in the Government to withhold from the 
public administrator the proceeds of the certificate which would be 
as liable for the debts against the estate as other assets. 


It was pursuant to this rule that this office, in the instant case, 
certified for payment the administratively approved award in favor 
of Frank Bryson, public administrator, Los Angeles, California. 

You are advised, therefore, that no further action in this case 
by this office is authorized or required. 


(A-4025 (17) } 


CONTRACTS—REFORMATION—ADMINISTRATIVE OFFICERS OF THE 
GOVERNMENT 


Administrative officers of the Government are without authority to reform 
contracts under which the United States has obtained vested rights. If the 
administrative office is of opinion that a contract should be adjusted, the 
facts should be submitted to the General Accounting Office for consideration 
and adjustment, if adjustment be found justified. 


Comptroller General McCarl to the Secretary of the Treasury, September 23, 

1935: 

There has been received letter of August 27, 1935, from the Gen- 
eral Counsel, Treasury Department, as follows: 

Receipt is acknowledged of your letter of July 1, 1935, addressed to the 
Secretary of the Treasury, in which you advise that the claim of the Govern- 
men against the R. F. B. Manufacturing Company has been discontinued on 


your records. With particular reference to that part of your letter, in which 
you state that you are of the opinion there is no legal basis for the surrender 
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by the United States of any rights it may have against the National Surety 
Corporation under the assumption agreement of August 8, 1933, I desire to 
call your attention to certain facts which have been persuasive in the adoption 
of the view entertained by the Treasury concerning the actual intent of the 
parties in executing this agreement. The agreement states: 

“The National Surety Corporation hereby agrees to assume and it does 
hereby assume the liability for any losses and claims that have arisen * * * 
or that may hereafter arise under or in connection with any bond, contract, 
undertaking, or other form of obligation entered into and assumed by the 
National Surety Company in which the Government has or may have an inter- 
est, direct or indirect, except liability for any losses or claims * * * as set 
forth in the list which is attached hereto.” 

While this language of the agreement standing alone indicates that the Na- 
tional Surety Corporation (hereinafter referred to as the “ Corporation”) in- 
tended to assume the liability on all bonds of the National Surety Company 
(hereinafter referred to as the “ Company”), except those specifically set forth 
in the list attached thereto, it was understood by the parties that this list 
should contain all bonds upon which claims had been made by the Government 
prior to April 30, 1933, or notice given prior to said date that claims would be 
made against the Company. 

Prior to the execution of this agreement, the Government prepared an agree- 
ment containing no list of excepted bonds which was to be executed by the 
Corporation as a condition precedent to the Treasury’s approval of the Cor- 
poration as an accepted surety company under the act of August 13, 1894. 
At the time of these negotiations the Corporation was operating under a 
temporary license, 

The Corporation refused to execute this agreement, and furnished the Treas- 
ury with a brief in support of its position, its chief contention being that since 
no consideration had been given to the Corporation by the Insurance Com- 
missioner of New York on behalf of the Company, for the assumption of the 
liability of bonds upon which claims had been made prior to April 30, 1933, 
the purpose of the reorganization and the formation of a new corporation might 
be defeated, if the Corporation should be required by the Government to assume 
the liability on all bonds of the Company. The Government, believing this po- 
sition justified, prepared the present agreement and forwarded it to the Com- 
pany just prior to the termination of the temporary license referred to above. 
It was, of course, necessary for the Corporation to obtain the approval of the 
Treasury in order for it to qualify as sole surety on Federal surety bonds, and 
for this reason the present agreement was executed by the Corporation in 
great haste and returned to the Treasury. Upon the receipt of the agree 
ment, the Corporation was licensed by the Treasury to act as sole surety 
pursuant to the said act of August 13, 1894. The Executive departments hav- 
ing administrative control over the bonds contained in the excepted list 
attached to the agreement, were then notified to procure new bonds in proper 
cases. 

As a further indication of the intent of the parties, it should be noted that 
the agreement of August 8, 1933, has been amended four times to correct errors 
concerning the excepted list that were made by mutual mistake of the parties. 
In three of the amendments bonds were removed from the list on the grounds 
that they had been included therein through mistake. The Corporation in- 
tended to assume the liability on these bonds, and the Government acquiesced 
in that intent. The other amendment, however, constituted an addition to the 
list of excepted bonds on the ground that the claims had been made prior to 
April 30, 1933, and that failure to include that bond was due to inadvertence 
Since the mistake was apparently mutual, the Treasury felt that the agreement 
should be reformed to conform to the intent of the parties. In view of this 
well-defined intent, the Treasury is of the opinion that, at least in some of 
the cases now presented by the Corporation, the agreement of August 8, 1983, 
might be subject to reformation, where the facts of any case disclose that 
a mutual mistake, of which the parties now have notice, had previously been 
made, 

If this view be correct, it follows that the Treasury in amending the agree- 
ment would not thereby be surrendering any rights that the Government has 
against the Corporation. In order that the Government might be in a position 
to assert its claim against the Company if additional bonds are added to the 
jist of exceptions, the Treasury, through the Department of Justice, filed a 
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blanket proof of claims with the liquidator of the Company on March 30, 1935, 
the last day of the period during which claims might be filed. This proof of 
claims covers all of the bonds which the Corporation contends should be added 
to the list of exceptions. 


Prior to the filing of this proof of claims, the Corporation agreed with the 
Government that such action would in no manner be considered as a waiver 
by the Government of any right or claim it might have against the Corporation. 
(See the agreement dated March 30, 1935, a copy of which is attached for your 
convenience. ) 


The Treasury has taken the view that although there has been an alleged 
mistake of fact concerning certain bonds, the burden of proof of showing this 
mistake clearly rests with the Corporation, and the Treasury does not intend 
to permit the addition of any bonds to the list of exceptions, in the absence 
of clear and unequivocable evidence sustaining the contention of the Corpora- 
tion, nor does the Treasury intend to grant any favors to the Corporation or 
to permit it to amend the agreement, if the Government's position has in fact 
been altered by virtue of the mistake. 


It was for the purpose of ascertaining the truth of the allegations of the 
Corporation concerning the bond of the R. F. B. Manufacturing Corporation 
that the Treasury’s letter of May 8, 1935, was addressed to you. Similar letters 
were addressed to the heads of executive departments having administrative 
control over various other bonds. Upon receipt of answers to these inquiries, 
the Treasury feels that it will be in position to determine whether the Corpora- 
tion has maintained the burden of proof above referred to, or the Government’s 
position has been altered. 

Without repeating at length the statements made in my letter 
of July 1, 1935, it seems sufficient to say that administrative officers 
of the Government are without authority to reform contracts under 
which the United States has obtained vested rights as in the instant 
case. Reformation of contracts is a judicial, and not an administra- 
tive function, and may be effected only when the established facts 
fully justify such action. See Hygienic Fibre Co. v. United States, 
59 Ct. Cls. 892, and American Sales Co. case, 27 Fed. (2d) 389, 
affirmed 32 id. 141, and certiorari denied, 280 U. S. 574. With respect 
to obligations of, and those in favor of, the United States, however, 
the jurisdiction being in the accounting officers of the Government 
to make final settlement, the procedure has long been and operates 
to save the cost and delay of litigation, on submission to them of 
the facts fully justifying, to authorize adjustments having like 
effect. 

Under the agreement of August 8, 1933, the National Surety 
Corporation agreed to, and did, assume the obligation of the National 
Surety Co. with the exception of the bonds referred to in the list 
attached to and made a part of said agreement, and there appears 
nothing therein suggesting that the list as attached thereto was in 
any manner tentative and subject to change. However, should it 
be administratively believed that said agreement should be adjusted 
in any case to include or exclude other bonds, the facts should be 
submitted to this office for consideration with respect thereto and 
such action as may be authorized by the law and the facts. 

You are advised accordingly. 





PC 


Pa 
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(A-62604) 


POST OFFICE DEPARTMENT—REGISTERED MAIL DELIVERED TO A 
MINOR—INDEMNITY 






Payment of indemnity for loss arising out of an alleged improper delivery 
of a registered letter is not authorized where delivery of the letter was 
made to a minor acting as agent for the addressee at the office address 
given to the writer of the registered letter, of which office the minor was 
in charge at time of delivery, having been employed by the alleged husband 
of the addressee, 





Comptroller General McCarl to the Postmaster General, September 23, 1935: 


There has been considered your undated letter received in this 
office June 5, 1935, as follows: 


This Department certified to the General Accounting Office for payment the 
claim of Mrs. L. B. Edmondson, 600 B Street, SE., Washington, D. C., in the 
amount of $25.00, arising out of the wrong delivery of a registered letter ad- 
dressed to Mrs. Edmondson and mailed by L. E. Edmondson, at Oklahoma 
City, Oklahoma, on May 15, 1934. It appeared that the delivering employee 
turned this registered mail over to Ruby Sprinkle, a seventeen-year-old girl 
who had been left in charge of the office at 600 B Street during the absence of 
Theodore Sifford, a former husband of the addressee who conducted a truck- 
ing business at that address. 

The claim was certified for payment on November 12, 1934, but was dis- 
allowed by the Post Office Department Division of the General Accounting 
Office. Apparently the basis of the action taken by the Post Office Department 
Division was the conclusion reached by a post-office inspector that an improper 
delivery had not been made. However, the Department had rejected the con- 
clusion of the inspector and had administratively determined that a wrong de- 
livery had been made. The law authorizing the payment of indemnity for 
domestic registered matter is contained in 89 U. S. C. 381 (a), supplement V, 
and directs that the Postmaster General may provide rules under which the 
senders or owners of any registered matter shall be indemnified for loss, rifling 
or damage thereof in the mail. In pursuance of this authority, section 1323 
of the Postal Laws and Regulations was promulgated—one of its provisions 
being that no registered mail addressed to another may be delivered to a minor 
unless authorized in writing by the addressee [section 1323, paragraph (f)]. 

The authority of the Postmaster General to make regulations governing the 
delivery of registered mail as well as regulations under which indemnity shall 
be paid is recognized by the Comptroller of the Treasury in a decision dated 
April 1, 1909, in case 282257-R and by you in a decision dated August 7, 1983, 
in case 6224-a. 

The request is accordingly made that the action of the Post Office Depart- 
ment Division in disallowing this claim be reconsidered and that payment of 
the claim be authorized in accordance with the Department’s certification of 
November 12, 1984. 


Section 1323 of the Postal Law and Regulations, 1932, designating 
the manner in which and the persons to whom registered mail may 
properly be delivered, in paragraph (e) provides, in part, as follows: 

In the absence of knowledge to the contrary, the following should be regarded 


as responsible persons within the meaning of paragraph 1 (d) of this sec- 
tion: * * * his employees in a clerical or advisory capacity; * * * 


Paragraph (/) of the same section provides, in part, as follows: 
No mail addressed to others shall be delivered to the following persons 


unless they are authorized in writing by the addressee to receive it: 
Minors; * * * 



























There appears no disagreement as to the facts in the case, namely, 
that the registered letter involved was delivered to “an employee in 
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a clerical or supervisory capacity ” at the address to which the letter 
was sent and that such employee was a minor. On these facts, the 
inspector who investigated the case concluded that proper delivery 
was made while you have concluded that delivery was improperly 
made, It has long been the rule of this office to accept the report 
of the administrative office as to questions of fact in the absence of 
evidence sufficient to overcome the presumption of the correctness 
thereof. 8 Comp. Gen. 51 and cases cited therein. Conclusions of 
law, however, are reserved for the decision in the first instance of 
this office. A-48031, September 20, 1933. The conclusion of the 
inspector that proper delivery was made, as well as the conclusion 
of the Post Office Department that proper delivery was not made, 
are conclusions of law based on the facts and the regulations above 
cited. 

The person who received the registered letter and executed the 
return receipt therefor was an employee in a clerical capacity in 
charge of the office at the address to which the letter was sent, 
with apparent authority to transact the usual duties performed by 
such employee. The employee stated that the addressee of the 
letter, who was posing as the wife of the owner of the business at 
the address to which the letter was sent and who was, in fact, the 
divorced wife of such owner, “ wanted me to sign for the letter 
and deliver it to her when she returned to the city.” Also, that 
the addressee told said person employed in a clerical capacity at 
the place of business that the addressee “ was expecting a registered 
letter and said it would be addressed to ‘Mrs. Edmondson’; that 
she wanted me to sign for the letter and deliver it to her when 
she returned to the city, but not let her husband ‘ Sifford’ see it.” 
‘This authority to receipt for the letter and not to divulge the fact 
to Mr. Sifford is not specifically denied by the addressee, who 
stated in regard to the particular phase of the case that “ while 
I did not authorize Ruby Sprinkle to receive my registered mail, I 
did not give any instruction for her not to receive it.” The 
addressee further stated that “so far as I know Ruby Sprinkle 
did not know my name was Edmondson.” It is not to be overlooked 
that the addressee must have given the address in question to the 
writer of the registered letter. 

It does not appear to be questioned, however, that Ruby Sprinkle 
when receiving the letter knew that it was intended for the ad- 
dressee, supposedly known to Ruby Sprinkle only as Mrs. Sifford, 
and this fact lends support to the claimed instructions of Ruby 
Sprinkle that she was to receipt for the letter and deliver it 
to the addressee, and it is not to be overlooked that the terms 
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of Postal Laws and Regulations quoted above are instructions to 
employees of the Postal Service and do not create a contract be- 
tween the Post Office Department or some official thereof and any 
person to whom a registered package or letter may be addressed. 

In view of the facts of record, the conclusion appears reasonably 
clear that Ruby Sprinkle, a minor, was employed in a clerical 
capacity by the alleged husband of the addressee of the involved 
letter and was in charge of the office to which the letter was 
addressed at the time it was delivered there and that in receiving 
and receipting for the letter Ruby Sprinkle was acting in the 
capacity of agent of the addressee. It is generally recognized that 
an infant may act as an agent, such infant’s capacity to so act being 
limited only by the authority entrusted by the principal and the 
physical and mental capacity of the infant to carry out the instruc- 
tions. Such agency may be created by parol and the acts of the 
infant acting as an agent are binding upon the principal. See 
31 C. J. page 1002, section 27. 

Under the circumstances it appears the provisions of the Postal 
Laws and Regulations, section 1323, paragraph (f), supra, are not 
for application in the instant case. Rather, the case falls within the 
provisions of paragraph (e) of that section. Accordingly, it must 
be held that delivery of the letter to an employee of the husband of 


the addressee in charge of his office, acting as the agent of the 
addressee, was a proper delivery. It follows that the disallowance 
of the claim must be and is sustained. 


(A-64663) 


OFFICERS AND EMPLOYEES—TRANSFERRED TO POSITIONS PAID 
FROM EMERGENCY FUNDS 


An appointment to a position in the Federal service, the salary of which is 
paid from emergency funds, immediately following or several days subse- 
quent to a voluntary termination of services in another department or 
branch of the Federal service, is a transfer within the terms of Executive 
Order No. 7070, dated June 12, 1935, prohibiting salary increases upon 
transfer “except upon the approval of the President”, but the provisions 
of said Executive order are not applicable to involuntary separations or 
separations because of the expiration of the period of appointment under 
which serving at the time of, or prior to, the transfer or new appointment. 

Under the terms of Executive Order No. 7070, dated June 12, 1935, the President’s 
approval of a transfer, with increased compensation, to a position, the 
salary of which is to be paid from emergency funds, if requested at or 
about the time of transfer, relates back to the date of entry upon duty 
under the approved appointment and payment of the increased salary may 
be made from that date, but there is no authority for the establishment 
from which the employee is being transferred to continue to pay salary to 
the employee after appointment and entry upon duty of the new position, 





244 DECISIONS OF THE COMPTROLLER GENERAL 


Executive Order No. 7070, dated June 12, 1935, does not provide for promotions 
with approval of the President as distinguished from transfers at an 
increase. 

An employee transferred to a position in the Federal service, the salary of which 
is paid from emergency funds, at a salary lower than that received in the 
position from which transferred, may be promoted within the 6 months’ 
period prescribed by Executive Order No. 7070, dated June 12, 1935, without 
Presidential approval, to a salary not in excess of the rate he was receiving 
at the time of transfer. 


Comptroller General McCarl to the Administrator, Resettlement Administra- 
tion, September 24, 1935: 


There was received your letter of September 10, 1935, as follows: 


I have your letter of August 21 quoting part of a letter received by you 
from a resident of the District of Columbia in which it is stated that many 
employees have been transferred from other departments to the Resettlement 
Administration at higher salaries through “friendship and political pull, 
and contrary to the President’s recent Executive order prohibiting increase 
of salary on transfer”, and specifically referring to the case of Mr. Benjamin 
Brotman. 

In reply to your letter I may state that all positions in the Washington 
office of the Resettlement Administration have been and are being classified 
according to the Classification Act of 1923, as amended, and that all field 
positions are being classified under the Executive Order Classification. This 
Administration has attempted to discourage the requesting of terminations and 
voluntary resignations from other departments by employees seeking to be 
appointed in the Resettlement Administration. The Executive order of June 
12 has been strictly complied with in all cases. There may be instances in 
which transfers have been made at an increase, but we have no knowledge of 
them. We have always decided these cases in strict accordance with the 
Executive order and have endeayored to get all facts obtainable. 

In the case of Mr. Benjamin Brotman, we were advised by the Employees’ 
Compensation Commission that Mr. Brotman was working there under an 
emergency appointment, paid through Civil Works Appropriation funds, which 
expired June 30, 1935. It is the contention of this Administration, therefore, 
that Mr. Brotman was a free agent on July 1, 1985, on which day he was 
appointed to a position in the Resettlement Administration, and that, being 
a free agent, no transfer was involved, in which case Presidential approval 
Was not reguired. 


Paragraphs 2 and 3 of Executive Order No. 7070, dated June 
12, 1935, provide as follows: 

2. No officer or representative of any department or agency shall contact or 
negotiate with an employee of another department or agency with a view 
to effecting the transfer of such employee until permission for such contact or 
negotiation has been given by the head of the department or agency in which 
such employee is employed. 

2. If such transfer is approved, the salary of the employee transferred to 
@ position, the salary of which is paid from emergency funds, shall not be 
increased ut the time of the transfer except upon the approval of the President. 
and thereafter no increase shall be made in the salary of such employee paid 
from emergency funds for a period of at least six months. 

There is noted the statement in the second paragraph of your 
letter that “This Administration has attempted to discourage the 
requesting of terminations and voluntary resignations from other 
departments by employees seeking to be appointed in the Resettle- 
ment Administration.” In this connection I have to advise that a 


voluntary termination, by resignation or otherwise, from another 


\ 
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aepartment or branch of the Federal service and an appointment 
under the Resettlement Administration, even though there be a 
few days’ break in the service, is a transfer within the terms of the 
Executive order. Any attempt to evade the consequences of the 
Executive order by subterfuge may result in disallowance of credit 
for payments of salary to the employee involved. The pay rolls 
covering the first salary payment to employees appointed for service 
in the Resettlement Administration after June 12, 1935, should 
show whether any of said transferred employees had served at a 
lower rate of compensation in any other department or establish- 
ment subsequent to June 12, 1935, and, if so, there should be a show- 
ing that the appointment is not in contravention of the terms of the 
Executive order. 

There has been presented informally a memorandum prepared in 
the Resettlement Administration explaining the delay that has oc- 
curred in the matter of requesting the President’s approval of trans- 
fers at an increase in salary and indicating that certain doubts have 
arisen as to the proper construction or application of the Executive 
order in question. 

If at or about the time of transfer to a position the salary of 
which is to be paid from emergency funds the President is asked to 
approve the transfer at an increase, the President’s approval, when 
given, may relate back to the date of entry upon duty under the 
appointment and will authorize paying the increase from that date or 
from any date subsequent thereto, if, pending the President’s action, 
the establishment to which the employee is transferred has paid the 
employee no compensation. Also, the President’s approval may relate 
back in the same manner if the employee has been paid compensation, 
but of course, the additional compensation payable would be only the 
difference between the oid rate and the increased rate authorized by 
the President. There is no authority for the establishment from 
which the employee is being transferred to continue to pay salary to 
the employee after he is appointed by and enters upon duty under 
the establishment to which he is being transferred. 

The Executive order does not apply to cases in which the separa- 
tion from the former service was in fact involuntary or was due to 
the expiration of the period of the appointment under which serving 
at the time of or prior to the transfer or new appointment. 

The Executive order does not provide for promotions with approval 
of the President as distinguished from transfers at an increase, 
Hence, if an employee be transferred at the same salary he was 
receiving in the other establishment, and a request for transfer at 
an increase (either effective at date of the transfer or at some sub- 
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sequent date) is not made at or near the time of the transfer—and 
approved—a promotion within the 6 months’ period is absolutely 
prohibited. 

The “ increase ” which is prohibited within the 6 months’ period by 
paragraph 3 of the Executive order is an increase over the salary 
received in the position from which transferred, and, therefore, if 
an employee should be transferred at a lower salary than he had been 
receiving in the service from which transferred, he could, without 
Presidential approval, be promoted within the 6 months’ period, but 
not to a salary in excess of the rate he was receiving at time of the 
transfer. 

With reference to the case of Benjamin Brotman, a report is being 
requested from the United States Employees’ Compensation Com- 
mission as to the facts relative to the termination of his services under 
that Commission. 


(A-64011) 
PAY—CARETAKERS, NATIONAL GUARD 


Payment of compensation from Federal funds may not be made to caretakers 
of the National Guard for the care of animals left at home station where 
it appears that the men performed no services as caretakers during the 
period in question, and that such payment had not been specially author- 
ized by the National Guard Bureau. 


Comptroller General McCarl to Col. Leo A. Luttringer, United States Property 

and Disbursing Officer, September 25, 1935: 

There has been received by reference from the National Guard 
Bureau your letter of July 12, 1935, transmitting supplemental pay- 
roll voucher in favor of Pvt. Charles Dougherty, Headquarters 
Troop, One Hundred and Third Cavalry, and Pvt. Frank Ward, 
Troop C, One Hundred and Third Cavalry, for $35 each, total 
amount $70, representing pay as caretakers of animals for the period 
June 16 to June 30, 1935, under their appointments dated June 1, 
1935. 

It appears that five enlisted men, members, respectively, of Head- 
quarters Troop, Machine Gun Troop, and Troops A, B, and C of 
the One Hundred and Third Cavalry, Pennsylvania National Guard, 
and four civilian employees constituted the caretaker personnel ap- 
pointed to care for the pooled animals of the One Hundred and 
Third Cavalry. It further appears from the original caretakers’ 
pay roll, covering pay for the period June 1 to June 30, 1935, voucher 
66 of your July 1935, accounts, that the One Hundred and Third 
Cavalry, Pennsylvania National Guard, participated in field training 
for the period June 1 to June 15, 1935, and that all five of the en- 
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listed caretakers were granted annual leave for the 15-day period of 
the encampment and apparently participated in the encampment as 
enlisted members of their respective organizations. Pvts. William 
Carlile, Troop A, Byron Slugg, Troop B, and Robert Erdman, 
Machine Gun Troop, were paid caretaker’s pay on the original pay 
roll for the full month of June 1935, it appearing that they per- 
formed duties as caretakers of the pooled animals belonging to the 
One Hundred and Third Cavalry during the field training of the 
One Hundred and Fourth Cavalry at Colebrook, Pa., June 16 to 
June 30, 1935. Pvts. Dougherty and Ward, however, were paid 
only for the 15-day period June 1 to June 15, 1935, they having re- 
turned to their home station for reasons stated on the supplemental 
pay roll, as follows: 


1, The Philadelphia stables have been badly in need of repairs, such as filling 
the stalls in with clay, repairing mangers, feed boxes, kicking bars, stalls, and 
whitewashing, painting, etc. 

2. It was thought that these repairs could be accomplished more efficiently 
while the animals were with the 104th Cav., June 16th to 30th. For this reason, 
Privates Charles Dougherty and Frank Ward were returned to home station at 
end of 108rd Cav. encampment. 

38. Three caretakers from the pooled Philadelphia units remained in charge 
of the animals with the 1C4th Cav. 


79 N. G. R. 10, dated July 1, 1929, provides: 


c. When animals or matériel are left at home stations —Caretakers, whether 
commissioned, enlisted, or civilian, when their organizations are participating 
in field training, are entitled to receive compensation as such from Federal funds 
only when matériel, animals, armament, or equipment of the organizations are 
left at home stations, and payment of such compensation is specially authorized 
by the Militia Bureau. Applications for such authority will indicate the neces- 
sity of leaving matériel, animals, armament, or equipment at home stations and 
the necessity of caretakers therefor. Enlisted caretakers authorized to remain 
at home stations are not entitled to pay for field training, but they may be 
counted as present for the purpose of qualifying their organization for partici- 
pation in fleld training. 


* * * * * * “ 

e. When animals are used by organizations other than the one to which per- 
manently assigned.—When animals are sent to or left in a camp for use by 
organizations other than the one to which the animals are permanently assigned 
one caretaker from each organization will remain with said animals for the 
purpose of acquainting those using the animals of any peculiar characteristics 
of the animals and to observe and assist in the care and treatment given the 
animals. He will be ordered to report to and be under the direct charge of the 
United States Army instructor, who has been directed by the corps area com- 
mander to supervise the care and treatment of said animals. 

Since neither Dougherty nor Ward appears to have been specially 
authorized by the National Guard Bureau to receive compensation 
for the care of animals left at their home station under paragraph 10c 
of the regulations (it appearing the men performed no services as 
caretaker of animals during the period in question), they are not 
entitled to pay for the 15-day period June 16 to June 30, 1935. For 


the reasons above stated, payment of the voucher is not authorized. 
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(A-65382) 


LEAVES OF ABSENCE—MILITARY—MERCHANT MARINE NAVAL 
RESERVE AND VOLUNTEER NAVAL RESERVE 


Officers and employees of the United States or the District of Columbia who 
are members of the Merchant Marine Naval Reserve and Volunteer Naval 
Reserve may not be granted military leave of absence when authorized to 
perform training duty with pay. 


Comptroller General McCarl to the Secretary of the Navy, September 25, 1935: 


There has been received, presumably by your direction, letter of 
September 10, 1935, as follows: 


Your decision is requested whether members of the Merchant Marine Naval 
Reserve and Volunteer Naval Reserve may be granted military leave of ab- 
sence in accordance with section 36 of the act of February 28, 1925, when they 
are ordered to training duty with pay. 

In decision of August 8, 1935 (A-63993) you decided that training duty by 
a member of the Volunteer Naval Reserve, without pay, is not within the pur- 
view of section 36 of the act of February 28, 1925, and does not entitle mem- 
bers thus authorized to train to any of the benefits prescribed therein. Section 
36 of the act of February 28, 1925, provides: 

“That all officers and employees of the United States or the District of Colum- 
bia, who are members of the Naval Reserve, shall be entitled to leave of ab- 
sence from their respective duties, without loss of pay, time, or efficiency 
rating, on all days during which they are employed, under orders, on training 
duty for periods not to exceed fifteen days in any one calendar year.” 

Section 20 of this act provides that in time of peace officers and enrolled and 
enlisted men of the Fleet Naval Reserve shall be required to perform such 
training duty, not to exceed fifteen days annually, as may be prescribed by the 
Secretary of the Navy, unless excused therefrom for good and sufficient reasons 
by direction of the Secretary of the Navy. ‘This section further provides that 
members of the Fleet Naval Reserve may be given additional training duty, 
with or without pay, as may be authorized, with their consent, by the Secretary 
of the Navy. 

Section 32 of the same act provides that officers and enlisted men of the 
Merchant Marine Naval Reserve, may, upon their own application, approved 
by direction of the Secretary of the Navy, be given the same training duty, 
with or without pay, as is provided for officers and enlisted men of the Fleet 
Naval Reserve. 

And, section 35 of the act provides: 

“That officers and enlisted men of the Volunteer Naval Reserve shall not 
be required to attend drills or perform training duty and shall receive no pay 
or allowances, except when ordered to active duty or training duty: Provided, 
That they may, upon their own application, approved by the direction of the 
Secretary of the Navy, be given the same active duty or training duty, with 
or without pay, as is provided for officers and enlisted men of the Fleet Nava) 
Reserve.” 

It is noted that the quoted provision of section 36 of the act of February 
28, 1925, under which military leave is granted applies to “all officers and 
employees of the United States or of the District of Columbia, who are mem- 
bers of the Naval Reserve.” This provision is not limited to members of the 
Fleet Naval Reserve, but embraces all members of the Naval Reserve, which 
includes those of the Merchant Marine Naval Reserve and Volunteer Naval 
Reserve. It was obviously the intent of Congress to authorize military leave 
to all classes of the Naval Reserve, 

If, as decided in decision of August 8, 1985, members of the Volunteer Naval 
Reserve are not entitled to military leave under an authorization to perform 
training duty without pay, such military leaye would likewise be denied to a 
member of the Merchant Marine Naval Reserve who is authorized to perform 
training duty without pay under the provisions of section 32 of the act of 
February 28, 1925. If it should be decided that members of these two classes 
are not entitled to military leave when on authorized training duty with pay, 
they would be denied entirely the benefits under the quoted provision of sec- 
tion 36. 
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It is further noted that this decision invites attention to section 20 of the 
act of February 28, 1925, which provides that members of the Fleet Naval 
Reserve “may be given additional training duty or other duty, either with 
or without pay, as may be authorized, with their consent, by the Secretary 
of the Navy.” It is stated further that “it is such ‘ additional’ training or 
other duty not required to be performed whicli may be authorized.” 

In order that the use of the term “ authorized” in orders issued to members 
of the Naval Reserve may be properly considered it is pointed out that all 
orders for training duty, either with or without pay, are designated as an 
“authorization for training duty”, or “ orders to training duty.” In this con- 
nection attention is invited to the form of orders set forth in Naval Reserve 
circular letter of April 21, 1927 (GR/L16-4/A4-8(27), copy attached hereto. 
The use of the term is defined therein as follows: 

“ Orders and authorizations fer training duty are differentiated as follows: 

“(a) An order to training duty with pay is issued when the commandant 
desires the individual officer qr men to receive mileage or transportation at 
Government expense. 

“(b) An authorization is issued when no mileage or transportation at Gov- 
ernment expense is to be granted.” 


You cite a portion of section 36 of the act of February 28, 1925, 
and urge that the quoted language is not limited to members of the 
Fleet Naval Reserve but embraces all members of the Naval Reserve 
which includes those of the Merchant Marine Naval Reserve and 
Volunteer Naval Reserve. 

The Naval Reserve, as organized under the act of February 28, 
1925, 43 Stat. 1080, consists of three classes, the Fleet Naval Reserve, 
the Merchant Marine Naval Reserve, and the Volunteer Naval Re- 
serve. The Fleet Naval Reserve consists of officers and men in train- 
ing or qualified for general combat duties afloat, including aviation 
duties. This class of the Reserves may be organized into divisions 
and battalions or aviation squadrons, The law contemplates the 
attendance of drills by members with their organizations and requires 
15 days’ active or training duty each year. The organization is on a 
parity with the National Guard. The Merchant Marine Naval Re- 
serve is composed of men employed, or who have been employed 
within 3 years, on public vessels of the United States or on seagoing 
vessels documented under the laws of the United States as may be 
approved by the Secretary of the Navy. They are not organized, 
and are not required to attend drills or perform training duty but 
may upon their own application approved by the Secretary of the 
Navy be given the same training duty, with or without pay, as is 
provided for the Fleet Naval Reserve. ‘The Volunteer Naval Re- 
serve is composed of two main subdivisions: Officers and men qualified 
for combat duties afloat, including men who, except for lack of 
vacancies, are eligible to belong to the Fleet Naval Reserve; and 
officers and men of limited qualifications available for specific tech- 
nicist and specialist duties. They are not organized and are not 
required by law to drill or to perform training duty, See in this 
connection Hearings, Navy Department Appropriation Bill for 1936, 
pages 206 to 258, 
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It is set out in section 35 of the act of February 25, 1935, that 
officers and enlisted men of the Volunteer Naval Reserve shall not 
be required to perform drills or perform training duty, but the law 
provides: “That they may upon their own application, approved 
by direction of the Secretary of the Navy, be given the same active 
or training duty, with or without pay, as is provided for officers and 
enlisted men of the Fleet Naval Reserve”, and section 9 provides 
that “in time of peace, except as is otherwise provided in this act, 
they [members of the Naval Reserve] shall only be ordered to or 
continued on active duty with their own consent.” 

Section 32 makes similar provision for training of the officers and 
men of the Merchant Marine Naval Reserve, upon their own appli- 
cation. 

While training voluntarily applied for by these members, may be 
authorized by the Secretary of the Navy, with pay, it is stated at 
page 208 of the above cited Hearings that “ No appropriation has 
thus far been made ” and at page 214 that “ No funds for the train- 
ing the Merchant Marine Naval Reserve were included in the budget 
in view of the prior refusal of the committee to recommend the ap- 
propriation of any funds for this branch of the reserve” and the 
statement that it “ will continue to expect that no funds will be ex- 
pended for such activity without special authorization.” However, 
it is stated at page 237 that many applications from volunteer reserv- 
ists for training duty have been refused because of lack of funds, 
but that an insignificant number are authorized to train with pay. 
It would appear that decision is requested as to those few who may 
be officers and employees of the United States. 

It was stated in the decision of August 8, 1935, A~63993, 14 Comp. 
Gen. 110, that: | 

The active duty or training duty which may be ordered for members of the 
Volunteer Naval Reserve is that described in sections 4 and 9 of the act, 
quoted above. Under section 20, in time of peace, annual training duty not to 
exceed 15 days, is required to be performed by officers of the Fleet Naval 
Reserve. This duty is required to be performed under orders, and it is further 
provided “That they may be given additional training or other duty, either 
with or without pay, as may be authorized, with their consent, by the Secre- 
tary of the Navy.” It is such “additional” training or other duty not re- 
quired to be performed which may be authorized. The naval service entitling 
to leave without loss of pay, time, or efficiency ratings is that which may be 
legally required, and during the period when employed “under orders” by 
competent naval authority. See, also, the statement made in Senate Report 
No. 866, 68th Congress, 2nd session, page 6, that “ Existing laws do not allow 


‘military leave’ to naval reservists who are Government employees; it is desired 
to place them on a parity in this respect with the National Guard;” * * * 


In view of the fact that members of the Merchant Marine Naval 
Reserve and the Volunteer Naval Reserve may only be ordered to or 
continued on active duty in time of peace with their own consent, 
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what was said in the above cited decision is equally applicable to such 
members authorized to active training duty with pay. 

Members of the Naval Reserve are entitled to military leave only 
on the days on which they are employed under orders or training 
duty for periods not to exceed 15 days in a calendar year. Fifteen 
days’ training, under orders, may be required only of members of 
the Fleet Naval Reserve. The term, under orders, or by virtue of an 
order, in military and naval parlance, contemplates an authority to 
direct, and the only training which may be directed or required by 
members of the Naval Reserve is the 15 days which may be required 
of members of the Fleet Naval Reserve under section 20 of the 1925 
act. Answering your question specifically you are advised that mem- 
bers of the Merchant Marine Naval Reserve and Volunteer Naval 
Reserve may not be granted military leave of absence when they are 
authorized to train with pay. 


(A-56259) 


PENSIONS—INMATES OF VETERANS’ ADMINISTRATION FACILITIES 


Under the procedure as now established payments of pension may be made 
direct to competent domiciled members of the Veterans’ Administration 
facilities. 14 Comp. Gen. 780, modified. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Sep- 
tember 27, 1935: 


Consideration has been given your letter of July 22, 1935, as 
follows: 


Reference is made to that part of your decision, A-56259, dated April 23, 1935, 
wherein it is held that there is no authority for making payments of pension 
direct to pensioners where such pensioners May be or are receiving domiciliary 
care in Veterans’ Administration facilities such as was formerly furnished in 
national homes for disabled volunteer soldiers, and that this practice should 
be discontinued immediately. 

Because of the administrative expense and the difficulties encountered in 
making payments of pension to members of homes through the use of so-called 
“collective vouchers ”, such method of payment was discontinued on October 1, 
1933, insofar as competent members were concerned. It is considered that under 
the broad provisions of Public, No. 536, 7ist Congress, dated July 3, 1930, the 
Administrator was given very general authority in administrative matters for 
the very purpose of effecting economies as herein involved by making changes 
in procedure. Basically, there has been no change in the manner of payment 
to the individual competent member. Under the procedure followed by the 
national homes for disabled volunteer soldiers, the check for the amount of 
the monthly pension due was issued to the individual member by the treasurer 
of the home, whereas the current method provides for issuing the check direct 
to the pensioner by the Division of Disbursement, Treasury Department, upon 
proper certification by this Administration. 

Very little, if anything, is gained for the purpose of identifying the source 
of funds to a veteran’s credit by reverting to the old payment method. In 
either case, the veteran has a pension check and whether that check be drawn 
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in his favor through an Official of the facility in which he is domiciled or 
by the Division of Disbursement, Treasury Department, the problem as to 
the disposition of the proceeds of the check is the same. The payment of 
pension direct to competent members not only results in a substantial saving to 
the Government in administrative costs but permits the handling of payments 
to competent veterans, who receive pension, in the same manner as those to 
veterans receiving compensation and thus eliminates the necessity of two 
methods of payment. 

While the act of 1882 provides the manner for making payments to pen- 
sioners in National Homes for Disabled Volunteer Soldiers, it is believed 
that this procedure has been rendered inoperative by the Consolidation Act 
of 1930 which had as its very object the establishment of a single uniform 
method for handling all veterans’ benefits and the unification of adminis- 
trative procedure in connection therewith. There is also for consideration the 
fact that there are no longer treasurers at Veterans’ Administration facilities, 
nor do any comparable positions exist as all of the authority for the dis- 
bursement of funds of the character of pensions, compensation, ete., was, 
under the Executive order of June 10, 1933, transferred from the Veterans’ 
Administration to the Treasury Department. 

The present accounting system provides for the segregation of pension 
funds to the credit of each veteran as distinguished from the so-called “ per- 
sonal funds.” However, instructions to all facilities of the Veterans’ Ad- 
ministration, which provide domiciliary care, are being prepared with a view 
toward a more definite accounting of pension funds to the credit of the in- 
dividual members in order that proper disposition thereof may be effected 
under existing law at the time of death or absence without leave. 

In view of the fact that every effort is being made to identify, segregate, 
and account for pension funds as such, it is hoped that with this additional 
information at your disposal that you will grant your approval to the contin- 
uation of the payment of pensions by this Administration direct to competent 
domiciled members of Veterans’ Administration facilities. 


My decision to you of April 23, 1935, holding, in part, that there 
was no authority for making payments of pensions direct to pen- 
sioners where such pensioners may be or are receiving domiciliary 
care in Veterans’ Administration facilities such as was formerly 
furnished in National Homes for Disabled Volunteer Soldiers was 
predicated on the facts then appearing that the changed mode of 
payment in such cases would have the effect of disregarding or 
nullifying the provisions of the act of July 1, 1902, 32 Stat. 564 
and the act of June 25, 1910, 36 Stat. 736, relating to the disposi- 
tion of pension money in the class of pension inmates referred to. 

On the basis of the facts now reported showing that the change 
in the mode of payment in nowise affects the pension status of such 
payments and with the understanding that proper safeguards have 
been adopted so as to preserve the character of such payments as 
pension moneys with the view to giving full effect to the provisions 
of the 1902 and 1910 acts above cited, the decision to you of 
April 23, 1935, 14 Comp. Gen. 780, is modified to permit payments 
of pensions direct to competent domiciled members of Veterans’ 
Administration facilities under the present procedure. 
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(A-64187) 


CONTRACTS—NONCOMPLIANCE WITH SPECIFICATIONS—BREACH OF 
WARRANTY 


In the event supplies furnished the Government do not comply with the specifica- 
tions or fulfill a warranty as to quality in the contract, the right of the 
Government to assert a breach of warranty by deduction from the pur- 
chase price is not waived or forfeited by failure to give the contractor 
notice of the defect in quality, the correction of which by the Government 
caused a reduction in quantity, the contract not specifically providing for 
such notice, nor by acceptance of delivery of the quantity shown on way- 
bills without protest and failure to reject the supplies for noncompliance 
with specifications. 


Comptroller General McCarl to the Southern Sea Food Co., September 30, 1935: 

There has been considered your letter of June 15, 1935, requesting 
a review of settlement no. 0496491, dated June 14, 1935, which dis- 
allowed your claim for $12.42, representing an additional amount 
alleged to be due for furnishing a certain quantity of croakers to 
the Veterans’ Administration facility, Coatesville, Pa., under 
informal contract no, VA-111h-554, dated April 23, 1934. 

By the terms of the aforementioned contract you agreed to fur- 
nish the said Administration with such quantity of croakers, at 
$0.069 per pound, as might be requested by the management of the 
station from time to time during the month of May 1934, such orders 
to be 650 pounds each, more or less, to the extent of 25 percent. 

The contract further provided that: 

All fish delivered under this contract shall conform to and meet the U. 8. 
Navy specifications for quality as outlined in Federal Specification No. PP-F- 
381 dated 3-38-31. All fish delivered “ dressed” i. e. with heads, tails, and en- 


trails removed, and net weight only after dressing will be allowed at point of 
delivery. 


* * * * * . * 

All fish, fresh or salt, included on this proposal shall be subject in every way 
to inspection prior to delivery or upon receipt at point of destination and the 
right is reserved for the receiving officer to reject any and all supplies delivered, 
if in his judgment they are in any way unsatisfactory. 

Acting on purchase order no. 2317, dated May 1, 1934, for approxi- 
mately 580 pounds of croakers, you delivered on May 17, 1934, six 
boxes containing fish having an aggregate gross weight of 580 pounds, 
and net weight of 560 pounds, The contracting officer reports that 
the fish so delivered were not properly trimmed and dressed as re- 
quired by the specifications, as a result of which it was necessary to 
redress the fish at the facility. In so doing, the net weight of the 
edible fish was reduced to 400 pounds. Accordingly, in payment of 
your invoice purporting to cover 580 pounds of croakers at $0.069 per 
pound, there was deducted $12.42. 

You urged that this amount should be paid for the reasons that 
(1) no notice that the fish did not meet the specifications, or that 
any deduction was to be made in payment therefor, was given you 
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until after the end of June 1934; (2) that the shipment of croakers 
complied with the hospital specifications in every way; (3) because 
the receiving clerk should not have signed for 580 pounds if he 
received only 400; (4) because the contracting officer should have 
rejected the entire order and purchased in open market if the fish did 
not meet the specifications. 

Answering your respective contentions, it must be held that: 

(1) In the event of a breach of warranty as to quality, the buyer 
is not obligated, unless it is so stipulated in the contract, to give the 
seller notice of the defect in order to avail itself of a breach of 
warranty, either in an action for damages for such breach, or by way 
of offset against the purchase price. 55 Corpus Juris 806. 

(2) On disputed questions of fact between the contractor and the 
administrative office of the Government, the rule of the accounting 
officers is to accept the statement of fact as found by the administra- 
tive officers, 3 Comp. Gen. 51. 

(3) The receipt for 580 pounds was given to the expressman 
making the delivery, not as an acknowledgment of any particular 
weight, but rather as an acknowledgment of the receipt of the number 
of boxes as shown on his waybills. The net weight of the fish was not 
computed until after the departure of the expressman. The net 
weight of the fish, according to the scales at the facility, which were 
properly sealed by the county sealer of weights and measures, was 
560 pounds. Of this amount, 160 pounds consisted of fins, scales, 
and parts of heads and tails. 

(4) While rejection of the fish for the reason that they did not 
meet the specifications would have been an appropriate remedy for 
the Government, yet such action was not required. The rule is that 
a buyer does not, by mere acceptance and retention of goods not ful- 
filling a warranty, waive its right to -assert a breach thereof. 
55 Corpus Juris 799. Where there is a breach of warranty by the 
seller, the buyer may, at his election: 

(a) Accept or keep the goods and set up against the seller the 
breach of warranty by way of recoupment in diminution or extinc- 
tion of the price. 

(6) Accept or keep the goods and maintain an action against the 
seller for damages for the breach of warranty. 

(c) Refuse to accept the goods, if the property therein has not 
passed, and maintain an action against the seller for damages for 
the breach of warranty. 

(d) Rescind the contract to sell or the sale and refuse to receive 
the goods, or; if the goods have already been received, return them or 
offer to return them to the seller and recover the price or any part 
thereof which has been paid. 
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Accordingly, the former settlement disallowing your claim for 
$12.42 must be and is sustained. 


(A-65608) 


COMPENSATION—HOLIDAYS—CHARWOMEN OF THE LIBRARY OF 
CONGRESS 


Charwomen of the Library of Congress are not entitled to the gratuity pay 
provided by the act of August 23, 1935, 49 Stat. 724, for holidays on which 
they are required to work. 


Comptroller General McCarl to the Superintendent, Library of Congress 
Building, September 30, 1935: 


There was received your letter of September 19, 1935, as follows: 


On the Library of Congress care and maintenance roll, there are sixty 
employees on the force of charwomen. A portion of this force is required to 
work on Sundays and holidays and the women are paid 1% times their regular 
rate of pay for this service from the following appropriation “ Care and Main- 
tenance, Library of Congress, 1936” (Sunday opening), included in the legis- 
lative act for 1936, approved June 8, 1935,.as follows: 

“For extra services of employees and additional employees under the Li- 
brarian to provide for the opening of the Library Building on Sundays and 
on legal holidays, at rates to be fixed by the Librarian, $5,000.” 

The act approved August 23, 1935, provides that— 

“Charwomen and head charwomen shall receive for each holiday (except 
Sunday) upon which, under existing law, no work is performed by them an 
amount equal to the amount they would receive had they performed the same 
number of hours of work on such holiday as the average number of hours 
of work performed by them during the days in the week in which such holiday 
occurs.” 

Assuming that the charwomen on our regular force are entitled to pay for 
legal holidays under the act approved August 23, 1935, may I be informed 
whether those who are required to work on holidays are to receive double 
compensation, and if so, at what rates? 

As we are now preparing estimates for the fiscal year 1987, we would, appre- 
ciate an early reply so that the required amount of funds may be included to 
meet the requirements of this act. 


The part of the act of August 23, 1935, 49 Stat. 724, preceding the 
sentence quoted in your letter, is as follows: 

That the fifth paragraph under the heading “Custodial Service” in section 
13 of the Classification Act of 1923, as amended (U. S. C., title 5, sec. 673), 
is amended by inserting at the end thereof the following new sentence. * * 

Said Classification Act, as amended by the act of July 3, 1930, 46 
Stat. 1004, provides under the heading “ Custodial Service” at the 
end of the schedule for grade 2, as follows: 

* * * Provided, that charwomen working part time be paid at the rate of 
50 cents an hour and head charwomen at the rate of 55 cents an hour. 

It was to the charwomen and head charwomen so paid that the act 
of August 23, 1935, was intended to apply and it grants such employ- 
ees the gratuity pay provided for therein only for holidays “ upon 


which, under existing law, no work is performed by them.” In view 
87459°—36——18 
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of this specific provision, the act may not be construed as giving 
double pay for holidays on which, under existing law, work is per- 
formed by the charwomen or head charwomen and paid for “at 
rates to be fixed by the Librarian.” 

You are advised, therefore, that charwomen of the Library of 
Congress are not entitled to the gratuity pay for holidays on which 
they work, but, under existing law and administrative regulations 
they would be entitled only to 114 times their regular rate of com- 
pensation for work on such days. 


(A-64000), (A-65676) 


FEDERAL HOUSING ADMINISTRATION—INSURED LOANS— 
DEFAULT BY BORROWER 


Where a borrower has defaulted on a secured loan for advance of credit and 
the lending bank has assigned the obligation to the Federal Housing Ad- 
ministration, said Administration is not required or authorized to collect 
on the assigned obligation more than the amount paid by it in connection 
with the insured loan, plus interest, expenses, etc., but, if the equipment 
and machinery involved in the secured loan are repossessed by the Ad- 
ministration, any amount realized from the resale thereof in excess of the 
payment made by said Administration, plus interest, expenses, etc., may 
be used to reimburse the surety of the borrower and the borrower. 


Comptroller General McCarl to the Administrator, Federal Housing Admin- 
istration, October 1, 1935: 


Consideration has been given to a letter of September 20, 1935, 
from the Federal Housing Administration, as follows: 


Enclosed you will find copies of two letters received from the North Mem- 
phis Sdvings Bank, of Memphis, Tennessee, raising a question which can be 
answered only by a ruling from you. 

The problem raised may be restated as follows: A number of insured insti- 
tutions are purchasing notes covering the installation of eligible equipment 
and machinery from dealers and manufacturers engaged in merchandising 
the equipment. In order to protect themselves from default by the borrower, 
these institutions are obtaining the liability of the dealers or manufacturers 
as further protection, along with a conditional sales contract covering the 
equipment installed. The dealer liability may consist of an ordinary guarantee 
running to the insured institution, or the posting of some kind of security, 
such as a certificate of deposit representing a certain percentage of the note 
offered for discount. In event of default on the note, the North Memphis 
Savings Bank intends, first, to enforce the dealer’s liability, and then, to 
claim upon the Federal Housing Administration for any balance remaining 
due. Once the note has been assigned to the Federal Housing Administration, 
every effort will, of course, be made to collect it. In cases where the Federal 
Housing Administration is successful in collecting the full unpaid balance 
owed by the borrower, either from the borrower, or by means of enforcing 
the conditional sales contract, it may recover more than it has actually dis- 
pensed on the claim made and the cost of collecting the note. The North 
Memphis Savings Bank wishes to know whether the Federal Housing Admin- 
istration will return any such excess collected to the dealer or manufacturer 
who has been required by the bank to make good on his guarantee. 
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The Federal Housing Administration feels that any surplus so collected 
should be used to reimburse such dealers or manufacturers, if it is possible 
under the laws of the United States. Since there are no reported decisions 
of the Comptroller General covering a case such as this, it is desired that you 
give your opinion on this matter. 

In this connection, it should be noticed that under the general principles of 
law, a guarantor, who is obliged to make good on his guarantee, thereupon 
becomes subrogated to the security held by the principal. The Federal Hous- 
ing Administration feels that it is in the position of surety for both the 
original borrower and the contractor or dealer who guarantees or gives security 
to the lending institution for the payment of the obligation by the borrower. 
In this situation, the Administration would be entitled to liquidate any security 
obtained and apply the proceeds, first, to its own expenditures, and any excess 
then to be paid to the surety for the borrower, or to the borrower. 

It will be appreciated if an early reply can be had on this matter, so that 
the North Memphis Savings Bank may be advised how to proceed on the case 
mentioned in its letter of September 14, 1935. 


Where the borrower has defaulted on a secured loan for advance 
of credit after having made certain installment payments thereon 
and the lending bank has assigned the obligation to the Federal 
Housing Administration upon payment by said Administration of 
the insured loan to the amount of—but not in excess of—the unpaid 
installments, the Federal Housing Administration is not required to 
collect on the assigned obligation more than the amount paid by it 
on the insured loan, with interest, plus the cost of collection. The 
Federal Housing Administration is not required or authorized to 
act as a collection agency for the surety of the borrower. However, 
in those cases where the equipment and machinery are repossessed 
by the Administration under the conditional sales agreement assigned 
to it and are resold for an amount in excess of the payment made 
by the Administration plus interest and plus cost of repossession, 
collection, etc., the balance, if any, may be used to reimburse the 
surety of the borrower the amount paid by it as such surety, and if 
there is any further balance such amount may be paid to the bor- 
rower—there being nothing in the National Housing Act of June 
27, 1934, 48 Stat. 1246, or the amendments thereof, to indicate an 
intent that the United States shall retain such excess collections, if 
any. 


(A-64176) 


PERSONAL SERVICES—STENOGRAPHERS—NATIONAL ARCHIVES 
ESTABLISHMENT 


Stenographic services for the National Archives Establishment, of the type 
performed by regular office stenographers, are for procurement by direct 
employment by the Archivist, and not by contract either with or without 
advertising, but, where the services are limited to such as may be required 
by an officer or employee while in a travel status, in connection with the 
preparation of reports, etc., they may be engaged by the traveler at not 
exceeding prevailing local rates. 
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Comptroller General McCarl to the Archivist, October 1, 1935: 


There was received your letter of July 25, 1935, as follows: 


Reference is made to Public, No. 21, 74th Congress, making appropriations 
to supply deficiencies in certain appropriations for the fiscal year ending June 
30th, 1935, and prior fiscal years to provide supplement appropriations for the 
fiscal year ending June 30, 1935, and for other purposes. 

In the above-quoted act, page 3, are included the appropriations for the sup- 
port of the National Archives for the fiscal years 1935 and 1936, which reads 
in part as follows: 

“Provided further that section 3709 of the revised statutes (U. S. C. title 41, 
section 5) shall not be construed to apply to any purchase or service rendered 
for the Archives when the aggregate cost involved does not exceed the sum of 

In connection with the functions of the National Archives, there will be con- 
siderable research work throughout the country which will of necessity mean 
the employment of stenographic services by the employees making such research 
and a decision is requested as to whether or not the above-quoted part of the 
appropriation act cannot be construed to apply to stenographic services when 
the aggregate cost does not exceed the sum of $50 and, if so, the procedure 
followed in the employment and payment of the services rendered, 

Your favorable consideration in this matter is requested in view of the delay 
involved if such stenographic services would have to be secured by contract 
with a stenographic-reporting service. 


The appropriation for salaries and expenses of your office, as made 
in the First Deficiency Act of 1935, approved March 21, 1935 (49 
Stat. 51), includes provisions for personal services and for contract 
stenographic-reporting service. Stenographic-reporting services, 
such as are usually obtained under contract as distinguished from 
by the employment of individuals, involve the reporting of meet- 
ings, hearings, trials, etc., where there may be required the service of 
several expert stenographers working in relays as well as typists, as- 
semblers, etc., and it is not understood from your submission that the 
stenographic services therein mentioned are of that class but involve, 
rather, only the taking of dictation and transcribing such as per- 
formed by the regular office stenographers. Such services should 
not be procured by contract either with or without advertising but 
by direct employment, and as the act of June 19, 1934 (48 Stat. 
1122), establishing the National Archives directs that all persons to 
be employed “shall be appointed by the Archivist solely with ref- 
erence to their fitness for the particular duties and without regard 
to the civil-service law ”, the procedure proposed in your letter is 
not authorized. 

However, if the desired stenographic service is limited to such 
as may be required by an officer or employee while in a travel status 
in connection with the preparation of reports, etc., the traveler may 
be authorized to engage and pay for such services at not exceeding 
the prevailing local rates, and to claim reimbursement therefor in his 
travel expense voucher. See paragraph 25 of the Standardized 
Government Travel Regulations. 
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GOVERNMENT TRANSPORTATION REQUESTS—NATIONAL GUARD ON 
STATE DUTY 


Government transportation requests may not be used in connection with trans- 
portation of National Guard units on State duty. 


Comptroller General McCarl to Colonel Leo A. Luttringer, United States 

Property and Disbursing Officer, October 1, 1935: 

Reference is made to transportation requests WQ-894,659, July 
29, 1933, and WQ-894,665, August 10, 1933, issued by you to cover 
transportation of 215 persons from Mount Gretna, Pa., to Browns- 
ville, Pa., and 275 persons from Brownsville to Erie, Pa., respectively. 

It appears that these requests were issued by you as United States 
property and disbursing officer pursuant to Special Orders No. 61, 
Headquarters 28th Division, Pennsylvania National Guard, Camp 
George C. Rickards, Mount Gretna, Pa., July 29, 1933, by which cer- 
tain units of the Pennsylvania National Guard, which were on that 
date encamped for training at Mount Gretna, were ordered to pro- 
ceed to Uniontown, Pa., for the purpose of protecting property, pre- 
serving public peace, and preventing acts of violence in accordance 
with written instructions of the Governor and Commander in Chief. 

While at the annual encampment at Mount Gretna the members of 
these units were entitled to Federal pay and allowances. The units 
were entitled, also, to transportation at Federal expense from home 
stations to Mount Gretna and return. 

Under paragraph 2, National Guard Regulations 70, each United 
States property and disbursing officer is charged with the issue of 
transportation for his State. Under paragraph 30 it is provided 
that transportation requests for the use of officers, warrant offi- 
cers, and enlisted men of the National Guard will normally be fur- 
nished by the United States property and disbursing officer of the 
State concerned. 

Paragraph 2, National Guard Regulations 71, provides: 

2. Function of the United States property and disbursing officer—The move- 
ment of National Guard troops and their equipment over commercially operated 
lines in time of peace is the function of the United States property and dis- 
bursing officer accredited to the State to which the troops pertain. * * * the 


responsibility for the proper performance of such duties rests with the United 
States property and disbursing officer. 


Paragraph 24 c, N. G. R. 58 (change 5, June 13, 1931), provides 
that the United States property and disbursing officer of the State 
concerned will supply transportation in kind. 

The use of a Government transportation request contemplates a 
lawful charge upon funds appropriated for transportation of Federal 
personnel or personnel entitled to transportation at Federal expense. 
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Obviously, such requests may not be used for State transportation. 
The duty performed by the units or the members thereof in question 
at Uniontown was State duty. Transportation of the members of 
the units to such duty at Federal expense was not authorized and the 
use of Government transportation requests for such transportation 
was plainly improper. 

This illegal issuance of Government transportation requests for 
State purposes is being called to the attention of the Secretary of 
War. 

Under the established rule, the carrier having furnished the trans- 
portation in good faith on transportation requests regular upon their 
face, payment will be made to the carrier for the transportation fur- 
nished notwithstanding the illegal issuance of the transportation re- 
quests. See 6 Comp. Dec. 936; 16 id. 383; 3 Comp. Gen. 358; 4 éd. 
630; 5 id. 134; and A-59619, dated February 14, 1935. 

However, there will be charged in your fiscal accounts for the un- 
authorized and illegal use of the transportation requests above re- 
ferred to, the difference between the cost of returning the members 
of the units involved from Mount Gretna to their home stations and 
the amount payable to the carrier on the transportation requests is- 
sued by you. The amount of this difference will be required to be 
deposited within 30 days from the date of settlement to follow, which 
will indicate the basis of computation of the charge. 


(A-61056) 


FEDERAL COMMUNICATIONS COMMISSION—GOVERNMENT-OWNED 
EQUIPMENT ON PRIVATELY OWNED AUTOMOBILES 


able to pay the cost of installation of Government-owned radio equipment 
on privately owned automobiles. 


Comptroller General McCarl to the Chairman, Federal Communications Com- 

mission, October 2, 1935: 

I have your letter of July 18, 1935, requesting further considera- 
tion of decisions of this office of April 12 and June 7, 1935, refusing 
certification on Commission voucher no. 2183, schedule no. 311, in 
favor of Madden & Keller for payment for the installation of special 
radio equipment in the personally owned automobile of an employee 
of your Commission. You state in effect that the installation of the 
meter is purely for the purpose of measuring the field intensity 
which is of no interest to the usual listener but in which the Com- 
mission is vitally interested in its problem of administering the Com- 
munications Act of 1934; that the installation does not constitute 
improvement of the privately owned vehicle but detracts therefrom ; 


The appropriations for the Federal Communications Commission are not avail- 
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that the installation is very convenient to the Commission in making 
observations and measurements in remote locations; that by the in- 
stallment of such equipment in privately owned automobiles many 
off-duty hours of thinking about technical problems on the part of 
the employees accrue to the Commission; that the special equipment 
is used almost wholly in conjunction with official duties and develop- 
ment work and is of little or no benefit in the personal car, and for 
these reasons you request reconsideration of the decisions in order 
to enable better administration of the Communications Act of 1934. 

The arguments advanced, while persuasive to show the desirabil- 
ity, from the Commission’s standpoint, of the installation of such 
special equipment in privately owned automobiles at Government 
expense, are not conclusive in determining the legality of such ex- 
penditures from public funds. The authority to use personally 
owned automobiles in the performance of official travel does not give 
authority to equip such automobiles with Government-owned instru- 
ments, accessories or equipment, unless the expense incident thereto 
is specifically authorized by law. The reason for such rule must be 
readily apparent. The installation of Government-owned equipment 
in privately owned automobiles necessarily gives rise to a conflict of 
interests and property rights in that it prevents the unrestricted use 
and enjoyment of the privately owned property, and at the same 


time deprives the Government of the unqualified use of the equip- 
ment at all times. 

Accordingly, notwithstanding the alleged advantages accruing to 
the Commission, the decisions of this office to the effect that the ap- 
propriations for your Commission are not available to pay the cost 
of installing Government-owned equipment on privately owned 
vehicles must be and are sustained. 


(A-62259) 
TRAVELING EXPENSES—USE OF OWN AUTOMOBILE—MILEAGE 


A Government employee authorized to use his personally owned automobile 
in the performance of official business at a fixed mileage rate, if not in 
excess of cost by common carrier, is not entitled to reimbursement at the 
full fixed rate if in excess of the cost of one person by common carrier, 
notwithstanding he was accompanied by another Government employee 
and the amount claimed at the fixed mileage rate is less than the cost of 
two persons by common carrier. 


Comptroller General McCarl to the Federal Emergency Administrator of 
Public Works, October 2, 1935: 


There has been submitted to this office for preaudit on schedule 
S-7769, vouchers nos. 720-1657, 1658, 1659, 1660, reclaiming various 
amounts administratively deducted from vouchers nos. 1501603, 
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1501604 and 1501605, and 1545184, upon which payments were made 
to Paul J. Vogel, assistant project auditor, for travel expenses cover- 
ing the period February 1 to March 31, 1935. By administrative 
action there were deducted from the vouchers before payment $25.10, 
$36.55, and $40.80 and $66.20, as mileage claimed in excess of that 
authorized by the travel orders. The travel order issued September 
24, 1934, provides as follows: 


You, Paul Vogel, are hereby authorized to travel from your headquarters 
located at Washington, D. C., to and from the following-named points in the 
United States, upon official business of the Federal Emergency Administration 
of Public Works, the nature of which has been communicated to you: From 
Washington, D. C., to New York, N. Y., and thereafter to and between such 
points in the States of N. Y., Me., N. H., Vt., Mass., R. L, Conn., N. J., and Pa., 
as may be necessary in connection with your duties as assistant project auditor 
P. W. A., subject to instructions by letter or telegram from the chief account- 
ant, P. W. A., Washington, D. C., district project auditor or acting district 
project auditor, district no. 1. Such instructions are to be a part of this travel 
order and submitted with your claim for reimbursement. Travel by per- 
sonally owned automobile Wash., D. C., to N. Y., mileage 5¢ authorized not 
to exceed cost by common carrier. Travel must be by the shortest practicable 
route and without unnecessary delay, and round-trip tickets must be obtained 
wherever practicable. 

While traveling on official duty away from your designated headquarters, 
and/or your temporary duty station New York, N .Y., you will be compensated 
for personal and transportation expenses as shown in sections A and C following: 

A. Not exceeding $5.00 per diem. 

B. While traveling on official business beyond the limits of the continental 
United States, you will be allowed not exceeding $———— per diem. 

C. You will also be reimbursed for your actual and necessary transportation 
and other miscellaneous expenses not personal, railroad, steamboat, stage, and 
livery fares, tolls, ferriage, etc., including necessary sleeping- and parlor-car 
accommodations; streetcar, cab, and bus fares; baggage transfers and check- 
ing parcels. 

Travelers must provide themselves with copies of the standardized Govern- 
ment Travel Regulations, which show in detail the nature and extent of the 
above allowances. 

The expense arising from this authorization will be chargeable to the ap- 
propriation for National Industrial Recovery 1933-1935. 


In submitting the original vouchers Vogel claimed mileage for the 
use of his automobile at the full rate of 5 cents per mile, notwith- 
standing that it exceeded the cost of rail fare and Pullman for one 
person, alleging that he was accompanied by another Federal em- 
ployee which thus justified the mileage claimed so long as it did 
not exceed the cost of two rail fares and Pullman. The travel 
orders, however, did not authorize travel by but one person and 
authorized the mileage not to exceed the cost by common carrier for 
that person. Had he traveled alone obviously the mileage payment 
to him could not have exceeded the cost of travel alone by common 
carrier and as there is no legal authority to pay him any extra 
amount for the transportation of other personnel, it follows the 
administrative action in deducting the excess cost was proper. Ac- 
cordingly, there is now no legal basis for paying or certifying for 
payment the reclaim vouchers submitted for preaudit. 13 Comp. 
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Gen. 163; id. 165. The vouchers will be retained in the files of this 
office. 


(A-61291) 


RIGHTS-OF-WAY—PUBLIC UTILITIES—REMOVAL OF TELEPHONE 
LINES 


A claim for reimbursement in an amount allegedly representing the cost of 
removal of telephone lines may not be allowed in the absence of a showing 
that the right of the public utility to maintain said lines was paramount 
to the right of the United States to the use of the highway over which 
the telephone lines had run. 


Comptroller General McCarl to the Chesapeake & Potomac Telephone Co. of 

Virginia, October 3, 1935: 

Consideration has been given to your claim for $1,698.01, repre- 
senting the cost of replacing overhead telephone lines with under- 
ground cables at various designated points crossing the Mount Ver- 
non Memorial Highway between Alexandria and Mount Vernon, Va. 
There has been noted the statement contained in your letter of Sep- 
tember 16, 1935, to the Superintendent, National Capital Park Serv- 
ice, to the effect that original permission for your lines was secured 
from Alexandria City by permit where street locations were used and 
from Fairfax County by permit when roads were used; also, that re- 
corded rights-of-way were obtained for the wires on private property 
but that you are not in position to furnish recording data because of 
being unable to ascertain who the property owners were without 
considerable research and expenses. You have stated in said letter 
that your company believed that regardless of previous rights-of-way 
to maintain your lines Government officers authorized the expendi- 
ture for the underground crossings and you would appreciate pay- 
ment of the bill which had been outstanding for a number of months. 

While it is true that certain employees of the United States pro- 
hibited the overhead crossings of your telephone wires over the 
Mount Vernon Memorial Highway in order to preclude the danger of 
wires falling upon the highway during stormy weather and author- 
ized you to place conduits at various points on the highway while 
in process of construction in order to permit underground crossings, 
the law is well settled that it is not every authorization or direction 
of an officer or employee of the Government which imposes a legal 
obligation against the United States. Such obligations may not be 
imposed except by officers authorized to contract on behalf of the 
Government. See Floyd’s Acceptances, 7 Wallace 666; Baltimore & 
Ohio Railroad Co. v. United States, 261 U. S. 385; and Reed’s Sons 
case, 273 U. S. 200. Furthermore, it is established that in proper 
cases the United States has the right to direct a public utility to move 
its lines when they interfere with the paramount public use of streets 
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or highways. See Mt. Vernon, Alexandria & Washington Railway 
Co. v. United States, 75 Ct. Cls. 704, certiorari denied 286 U. S. 643. 

If the right of the United States to any or all of the Mount Vernon 
Highway route was paramount to the right of the Chesapeake & 
Potomac Telephone Co. of Virginia to maintain telephone lines 
along or across such right-of-way, the telephone company was under 
legal obligation to either remove its telephone lines or place them 
underground so as not to interfere with the paramount right of the 
United States and the public to the use of the highway. 

If you are unable or unwilling, as stated in your letter of Septem- 
ber 16, 1935, to furnish the necessary supporting data to show that 
your right to maintain the telephone lines was paramount to the 
right of the United States to the route of the Mount Vernon 
Memorial Highway, the claim cannot be allowed in whole or in part. 


(A-64243) 


AGRICULTURAL ADJUSTMENT ADMINISTRATION—ECONOMIC 
STUDIES 


In view of the provisions of the amendatory act of August 24, 1935, 49 Stat. 
750, and an additional administrative explanation of the purposes sought 
to be accomplished, the General Accounting Office is not now required to 
object to the transfer of funds to the Bureau of Home Economics, Depart- 
ment of Agriculture, for the purpose of conducting an economic study of 
dairy products, from appropriations made to carry out the Agricultural 
Adjustment Act. 15 Comp. Gen. 116 modified. 


Comptroller General McCarl to the Secretary of Agriculture, October 3, 1935: 
There has been received your letter of September 18, 1935, as 
follows: 


On July 29, 1935, there was transmitted to you a request for your opinion 
as to the legality of a proposed allotment of $25,000 to the Bureau of Home 
Economics of the Department of Agriculture from funds appropriated pursuant 
to authority contained in the Jones-Connally Cattle Act, approved April 7, 
1934, for the purpose of conducting a study relative to the utilization and con- 
sumption of dairy products distributed through relief channels. Your letter 
dated August 9, 1935, holding that the proposed study may not be paid for 
from funds appropriated to carry out the provisions of the Jones-Connally 
Cattle Act and the Agricultural Adjustment Act has been received and is 
respectfully acknowledged. 

In view of the enactment by Congress of the act of August 24, 1935, since 
your opinion has been received, such act amending the Agricultural Adjustment 
Act, it is deemed desirable that the propriety of the proposed allotment be 
reconsidered. Also, in our previous request we have failed to show clearly the 
relationship of the proposed expenditure to the purposes of the Agricultural 
Adjustment Act and the Jones-Connally Act. 

Reference is made hereby to the contents of our letter of July 29, 1935, and 
to the outline of the scope of the proposed study contained therein. It should 
be pointed out that it is intended to direct the proposed investigation primarily 
to questions related to the utilization and adaptability for home consumpion 
of dried skim milk and to place only minor emphasis on other phases of the 
investigation such as were indicated in the outline. 
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The relationship of the proposed study to the purposes of the Agricultural 
Adjustment Act and the Jones-Connally Cattle Act and the economic reasons 
for such a study are set forth as follows: 

Subsection (1) of section 6 of the Agricultural Adjustment Act, as amended, 
provides as follows: 

“Whenever the Secretary of Agriculture has reason to believe that: 

“(a) The current average farm price for any basic agricultural commodity 
is less than the fair exchange value thereof, or the average farm price of such 
commodity is likely to be less than the fair exchange value thereof for the 
period in which the production of such commodity during the current or next 
succeeding marketing year is normally marketed; and 

“(b) The conditions of and factors relating to the production, marketing, 
and consumption of such commodity are such that the exercise of any one or 
more of the powers conferred upon the Secretary under subsections (2) and (3) 
of this section would tend to effectuate the declared policy of this title, 

“he shall cause an immediate investigation to be made to determine such 
facts. If, upon the basis of such investigation, the Secretary finds the existence 
of such facts, he shall proclaim such determination and shall exercise such 
one or more of the powers conferred upon him under subsections (2) and (3) 
of this section as he finds, upon the basis of an investigation, administratively 
practicable and best calculated to effectuate the declared policy of this title.” 

Subsection (3) of section 8 of the Agricultural Adjustment Act, as amended, 
provides as follows: 

“Subject to the provisions of subsection (1) of this section, the Secretary 
of Agriculture shall make payments, out of any moneys available for such 
payments, in such amounts as he finds, upon the basis of the investigation made 
pursuant to subsection (1) of this section, to be fair and reasonable and best 
calculated to effectuate the declared policy of this title: 

“(a) To remove from the normal channels of trade and commerce quantities 
of any basic agricultural commodity or product thereof ; 

“(b) To expand domestic or foreign markets for any basic agricultural 
commodity or product thereof; 

“(c) In connection with the production of that part of any basic agricultural 
commodity which is required for domestic consumption.” 

The proposed allotment of $25,000 to the Bureau of Home Economics, if ap- 
proved, would be made from funds appropriated pursuant to authority con- 
tained in the Jones-Connally Cattle Act, section 2 of which, amending section 
12 of the Agricultural Adjustment Act, authorized the appropriation of 
$200,000,000 as follows: 

“To enable the Secretary of Agriculture to finance, under such terms and 
conditions as he may prescribe, surplus reductions, and production adjustments 
with respect to the dairy- and beef-cattle industries, and to carry out any of 
the purposes described in subsections (a) and (b) of this section (12) and to 
support and balance the markets for the dairy- and beef-cattle industries, there 
is authorized to be appropriated, out of any money in the Treasury not other- 
wise appropriated, the sum of $200,000,000: Provided, That not more than 60 
per centum of such amount shall be used for either of such industries.” 

The first paragraph of subsection (a) of section 12 and subsection (b) of 
section 12 of the Agricultural Adjustment Act, as amended, referred to in the 
above quotation, appropriate funds to be available to the Secretary of Agri- 
culture for various purposes, including “ payments authorized to be made under 
section 8.” 

Section 6 of the Jones-Connally Act authorized the appropriation of 
$50,000,000 as follows: 

“There is authorized to be appropriated the sum of $50,000,000 to enable the 
Secretary of Agriculture to make advances to the Federal Surplus Relief Cor- 
poration for the purchase of dairy and beef products for distribution for relief 
purposes, and to enable the Secretary of Agriculture, under rules and regula- 
tions to be promulgated by him and upon such terms as he may prescribe, to 
eliminate diseased dairy- and beef- cattle, including cattle suffering from 
tuberculosis or Bang’s disease, and to make payments to owners with respect 
thereto.” 

The proposed expenditure of $25,000 by the Bureau of Home Economics has 
a definite relationship to a surplus removal program, for the purpose of which 
payments by the Secretary are authorized in paragraph (a) of section 8 (3) of 
the act, In-eorder that the Agricultural Adjustment Administration be in a 
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position to proceed in an effective and efficient manner in the purchase and 
distribution of dairy products, it is essential that the administration have avail- 
able complete knowledge concerning (1) the uses to which such products as 
have been distributed have been put, (2) the effect on the consumption of other 
commodities and products, and (3) the most desirable and efficient means of 
packaging and distributing dairy products. Such information is especially 
essential in the case of dried skim milk, concerning which special emphasis is 
to be placed in the proposed study, since pertinent data relating to the utiliza- 
tion of this product in the home are lacking. Heretofore, dried skim milk has 
been used chiefly as an animal food in spite of the fact that it is a very 
nutritious food and is adaptable for human consumption. Knowledge concern- 
ing its use is therefore limited. Information relative to the manner in which 
the dried skim milk which has been distributed in recent months to relief 
families has been utilized will serve as a guide in formulating future surplus 
removal programs. The question of whether the funds that may be expended 
with respect to the purchase and distribution of dried skim milk and other 
dairy products will “be fair and reasonable aud best calculated to effectuate 
the declared policy ” cannot be determined fully unless such information as the 
proposed investigation is expected to yield is available. 

The proposed expenditure also has a definite relationship to any program 
designed to expand domestic markets, for the purpose of which payments are 
authorized in paragraph (b) of section 8 (3) of the act. As noted above, 
dried skim milk has been used little as a human food prior to its distribution 
by the Federal Surplus Relief Corporation. This has been due chiefly to a 
lack of knowledge on the part of consumers concerning its uses in the home. 
The limited direct consumption of this product is evidenced by the fact that 
it is rarely sold by retail establishments. This has been due in no way to a 
lack of supplies. On the contrary, a very large quantity of fluid skim milk, 
which is a byproduct of butter production and the processing of fluid cream for 
consumption as cream, is annually wasted because of a lack of demand for 
the dried product by the consuming population. Furthermore, in comparison 
with prices of other commodities, the price of dried skim milk has been low. 
It is believed that knowledge among consumers concerning the use of this 
product would result in a stimulation of consumption, in an increased demand, 
and in a wider market for it. The results of the proposed study, embodying 
information relative to the nutritious qualities, relatively low cost, and use of 
dried skim milk would be made available to, and disseminated among, the 
consuming population of the United States. 

It is believed that the dissemination of information such as would tend to 
stimulate consumption is a feasible and effective method of carrying out a 
market-expansion program with respect to dried skim milk. Further, such 
a program would tend to enhance the price that producers receive for whole 
milk, since it would conserve and utilize a byproduct yielded in the process 
of converting such whole milk into cream and manufactured dairy products. 

In view of the foregoing facts and considerations, it is respectfully requested 
that you reconsider the opinion given in your letter of August 9, 1935. 

If any additional information is desired, it will be gladly furnished. 


In view of the amendment to the Agricultural Adjustment Act 
by the act of August 24, 1935 (49 Stat. 750), and of the explanation 
of the objects to be accomplished by the proposed investigation, this 
office is not required to object to the transfer of $25,000 to the Bureau 
of Home Economics from funds appropriated for carrying out the 
Agricultural Adjustment Act as amended. 


(A-65946) 
CONTRACTS—ENVELOPES—EMERGENCY AGENCIES 
The provisions of the act of January 12, 1895, 28 Stat. 624, as amended, author- 


izing the Postmaster General to enter into contracts for furnishing all 
envelopes required by the departments and establishments of the Govern- 
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ment are mandatory except when otherwise provided by law or when the 
need is so urgent as not to permit of the delay incident to this source of 
procurement. 


Comptroller General McCarl to the Postmaster General, October 3, 1935: 

There has been received your letter of October 1, 1935, transmitting 
copy of a letter dated September 26, 1935, from the Assistant Director 
of Procurement, Treasury Department, to the purchasing agent, 
Post Office Department, with reference to the procurement of enve- 
lopes for the use of the Works Progress Administration. You request 
decision as to the proper procedure to be followed. 

The said letter of September 26, 1935, is as follows: 


This Division recently established forty-eight State offices to facilitate pro- 
curement of equipment and supplies in connection with the Works Progress 
activities under the Emergency Relief Act of 1935. 

As you will appreciate, great pressure is being exerted from every angle 
to promote this activity, the objective of which is to take some two million 
people from the relief rolls and employ them on projects under Works Progress 
Administration—projects which may number several thousand. 

It is obvious that, with such an undertaking, large quantities and varieties 
of envelopes will be used. Much of this demand can, and is being met, quite 
satisfactorily, by purchases from the award of contracts for envelopes, and 
procurement officers are being cautioned as to the rigidness of the requirement 
that all envelopes for all activities must be procured from contract. Procure- 
ment officers are also asked to circulate information that requisitioning officers 
should anticipate their needs so as to permit timely deliveries from contractors 
and to understand that minor differences in.specifications as to size, quality, or 
type will not be regarded as warranting departure from contract standards, 

Many situations, however, have arisen where it is plain that observance of 
the present strict regulations requiring all envelopes to be procured exclu- 
sively from Government contractors will not be possible, if the administrative 
work necessary to the development of a project is to be done properly. 

Probably the chief difficulty is the unavoidable demand in many instances 
for immediate delivery. Unexpected and urgent administrative instructions 
directing prompt action often require circulation of matter throughout a 
State—situations of a mandatory character, involving the use of envelopes, 
suddenly arise—under such conditions it is simply impossible to function if 
supplies, the need for which in quantity or type could not have been anticipated, 
must be bought from a contractor so located that delivery in satisfactory time 
is out of the question. 

Not only is the question of meeting emergencies promptly involved, but it is 
also believed that in some instances requests for envelopes of a type not cov- 
ered by contract are justifiable and that purchase in the open market of such 
reasonable requests should be permitted pending consummation of contracts 
therefor by the Post Office Department. 

With this in mind, attention is invited to the exception to section 3709, which 
exception provides that the said section shall not apply to any purchases made, 
or services procured, in carrying out the provisions of the joint resolution, 
when the aggregate amount involved is less than $300. Would it not be 
allowable, under this exception, to purchase locally in the open market such 
envelopes aS are necessary to meet requirements which cannot be satisfied 
through purchase under contract? 

It is the pronounced opinion of this office that, if the Works Progress activ- 
ities are not to be dangerously handicapped, some means of meeting the 
emergency requirements for such projects must be found at once. 


Section 96 of the act of January 12, 1895, 28 Stat. 624, as amended 
by the act of June 26, 1906, 34 Stat. 476, provides: 

* * * the Postmaster General shall contract, for a period not exceeding 
four years, for all envelopes, stamped or otherwise, designed for sale to the 


public, or for use by the Post Office Department, the Postal Service, and other 
executive departments, and all Government bureaus and establishments, and 
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the branches of the service coming under their jurisdiction, and may contract 
for them to be plain or with such printed matter as may be prescribed by the 
Department making requisition therefor. * * 


The decisions have been to the effect that the provisions of the 
said act authorizing the Postmaster General to enter into such 
contracts for furnishing all envelopes required by the departments 
and establishments of the Government are mandatory and except 
as otherwise provided for by law the purchase of such envelopes 
otherwise than through the Postmaster General can impose no legal 
obligation on the United States. See 3 Comp. Gen. 945 and 7 éd. 
600. In this connection see, also, Consolidated Supply Co. v. United 
States, 59 Ct. Cls. 197. 

It has been held that, when due to an unforeseen exigency the 
need for the envelopes is so urgent as not to permit the delay: neces- 
sarily incident to obtaining them through the Post Office Depart- 
ment, an open-market purchase might be made to tide over such 
exigency. 13 Comp. Dec. 144; 3 Comp. Gen. 945. 

It is understood from the matters set forth in the letter of Sep- 
tember 26, 1935, supra, that, in general, it is proposed to purchase 
envelopes for the use of the Works Progress Administration in ac- 
cordance with the act of January 12, 1895, as amended by the act 
of June 26, 1906, supra, and that only in cases where. due to an 
unforeseen exigency that will not permit of the usual procedure, is it 
proposed to fill the needs by procurement in the open market. If 
this be the situation, and a showing is made in each instance of the 
facts as to the exigency that would not permit of the usual pro- 
cedure, and the voucher in payment therefor is accompanied by a 
certificate of the purchasing agent, Post Office Department, to the 
effect he could not have made the purchase in time to meet the need, 
credit for otherwise proper payments will be allowed by this office, 
it being understood that such purchases will be only such as are 
necessary to tide over the exigency and that there be no quantity 
purchases in the open market to fill existing needs under the guise of 
an emergency. 

The question presented is answered accordingly. 


(A-64225) 


ALLOTMENT CHECKS—CIVILIAN CONSERVATION CORPS—ALLOTTEES 
RESIDENT IN A FOREIGN COUNTRY 


The regulations relating to the Civilian Conservation Corps prohibiting allot- 
ments to residents of foreign countries, a disbursing officer is liable for 
payments, representing allotments of enrollees of the Civilian Conservation 
Corps, made to a person residing in a foreign country, notwithstanding 
the checks were drawn in accordance with the pay rolls as administra- 
tively certified to him for payment. 
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Comptroller General McCarl to the Secretary of War, October 4, 1935: 


There is before this office for consideration the improper issuance 
and negotiation of Civilian Conservation Corps checks nos. 46703 
and 67813, each in the amount of $22.50 drawn September 1 and 
October 2, 1933, respectively, to the order of Mrs. Anton O. Ander- 
son, Toten Kap, Norway, by J. P. Tillman, finance officer, United 
States Army, Fort Snelling, Minn., under his disbursing symbol 
no. 229-071. 

It is reported that the enrollee, Anton O. Anderson, serial no. 
VCC7-9115, Company no. 1774, V. C. C., Virginia, Minn., designated 
as allottee his mother, Helene Baakind, Toten Kap, Norway; that 
in the certification of the rolls for the months of August and Sep- 
tember 1933 for payment by the disbursing officer the name of the 
allottee was incorrectly stated thereon as Mrs. Anton O. Anderson, 
Toten Kap, Norway, on the basis of which administrative certifi- 
cation the subject checks were issued on vouchers nos. 8 and 42 of 
the September and October 1933 accounts, respectively; that said 
checks were received in Norway at the address stated thereon by a 
person having the same name as the payee named in the checks who 
negotiated them and obtained the proceeds thereunder; and that 
said person who thus wrongfully obtained the proceeds of the checks 
is unable to make restitution. 

In view of the facts and circumstances under which the subject 
checks were drawn and negotiated there appears no legal basis for 
obtaining refund from the endorsers through usual reclamation pro- 
ceedings. 6 Comp. Gen. 532. 

The act of March 31, 1933, 48 Stat. 22, was enacted “ for the pur- 
pose of relieving the acute condition of widespread distress and 
unemployment now existing in the United States”, and the au- 
thority of the President under this act was extended to March 31, 
1937, under section 14 of the act of April 8, 1935, 49 Stat. 119. War 
Department Regulation dated September 30, 1933, relating to the 
Civilian Conservation Corps, which is understood to embody in 
pamphlet form, all prior regulations in loose-leaf form and other- 
wise, with certain additions and modifications, provides under sec- 
tion 22 (b) (2) that: 

* * *: No allotment will be paid to an allottee resident in a foreign 
country. 

This regulation has been carried forward in subsequent issues of 
the regulations and appears to embody the apparent intent of the 
act, supra, that payment of Civilian Conservation Corps funds 
should be for the purpose of relieving unemployment and distress 
of persons residing in this country. Notwithstanding, therefore, 
that the disbursing officer drew the subject checks here in accord- 
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ance with the pay rolls as administratively certified to him for pay- 
ment, the fact that the address of the allottee was shown on the roll 
to be in a foreign country was or should have been sufficient to put 
him on notice that such allotment was not properly for payment 
under the regulations. In such circumstances the disbursing officer 
is not relieved of liability for the improper payment here, despite 
the erroneous certification of the allottee’s name. 4 Comp. Gen. 991; 
13 id. 469. 

In the course of the examination of the two pay rolls (nos. 8 and 
42) on which the subject checks were issued it is noted that two 
other allotment checks in the case of Richard Hannula, serial no. 
VCC7-9025, were drawn to an allottee residing in a foreign country, 
namely, Fiiuna Hannula, Niemen—K Jurva, Wassan—L Finland, 
Europe, more particularly described as follows: 


Date Amount Voucher no. 


Sept. 1, 1933 $22. 50 
Oct. 2, 1933 22. 50 42 


Payment of the four checks mentioned herein having been made 
contrary to the regulations and the apparent intent of the act, credit 
for the amount of said checks will be disallowed in the accounts of 
the disbursing officer. Similar action will be taken in all like cases. 
13 Comp. Gen. 469. 


(A-65388) 
TRAVELING EXPENSES—USE OF OWN AIRPLANE 


A Government employee authorized to travel on official business by personally 
owned airplane on an actual expense basis, may not be reimbursed for all 
or any part of the cost of periodic airplane inspections required by De- 
partment of Commerce regulations. 


Comptroller General McCarl to the Director, Federal Alcohol Control Admin- 

istration, October 4, 1935: 

Consideration has been given to your letter of August 30, 1935, 
requesting decision whether, in cases where a Government employee 
uses his personally owned airplane while traveling on official busi- 
ness, the cost of a periodic inspection required by section 27 of the 
Air Commerce Regulations, Department of Commerce, is a specula- 
tive expense within the meaning of paragraph 12 of the Standard- 
ized Government Travel Regulations, or an actual expense, such as 
the cost of gasoline and oil, for which the employee is entitled to be 
reimbursed. 
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The question is presented in connection with the resubmission by 
you of a preaudit voucher, previously returned by this office to the 
Federal Alcohol Control Administration, without certification for 
payment, in the case of Joe de Ganahl, principal code supervisor 
of the Federal Alcohol Control Administration. It appears that 
Joe de Ganahl, pursuant to order dated December 14, 1934, traveled 
in his personally owned airplane from Washington, D. C., to Jack- 
sonville, Fla., and adjacent points, and return. He left Washington, 
D. C., December 16, 1934, and arrived in Washington, D. C., on his 
return trip, 6:15 p. m., December 22, 1934. The total flying time 
consumed on the trip is shown as 18 hours and 30 minutes. 

Attached to his voucher for reimbursement of travel and other ex- 
penses, including per diem, is a receipted bill dated December 28, 
1934, showing the payment by him of a charge for 5 hours’ labor 
at $1.50 per hour amounting to $7.50, covering an inspection made 
at the College Park Airport, College Park, Md., for 20 hours of 
flying. It appears that this inspection was made pursuant to sec- 
tion 27 of the Air Commerce Regulations, Department of Commerce, 
which requires at least one inspection for each 25 hours of flying 
time. The amount claimed on the voucher on account of this in- 
spection is $6.93, this being the proportionate amount for the 18 
hours and 30 minutes of flying time consumed while on Government 
business, of the charge of $7.50 made for the inspection for 20 hours 
of flying. 

It is urged by the employee that, as the Air Commerce Regula- 
tions of the Department of Commerce require that all! planes licensed 
by that Department be inspected once in every 25 operating hours, 
the expense of airplane inspection is a fixed-operating expense and 
not a speculative expense for which reimbursement is prohibited 
by travel regulations; and, further, that if he had not performed this 
official travel by plane, this inspection expense would not have been 
incurred, 

The fact that the traveling on official business of the Government 
necessitated the inspection required by the Department of Commerce 
regulations is not the determining factor in the case. As stated in 
my decision of July 7, 1931, A-87249, to which you refer, paragraph 
12 of the Government Travel Regulation sets forth the items which 
may be considered and the extent to which reimbursement is author- 
ized when the travel is by own conveyance. The regulations specify 
the items of cost for which the employee will be reimbursed on an 
actual expense basis. As the cost of airplane inspection is not in- 
cluded, it must be held that reimbursement for such cost is not au- 
thorized. Action on the voucher in question will be accordingly. 
87459°—36——19 
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(A-63762) 


OFFICERS AND EMPLOYEES—COMPENSATION—CLASSIFICATION 
APPLICABILITY OF EXECUTIVE ORDER NO. 6440 


Initial appointments of employees, whose compensation is required by law to 
be fixed pursuant to the Classification Act, as amended, at a rate pre- 
scribed by Executive Order No. 6440, dated November 18, 1933, which rate 
is in excess of the minimum rate provided for the comparable grade by said 
act, and, adjustments of compensation of persons already employed, from 
a rate properly fixed pursuant to said act to a greater rate under the 
Executive order schedule, were prohibited as administrative promotions 
during the fiscal year 1934, and also during the fiscal years 1935 and 1936 
in the absence of a compliance with the average provision of the Classifica- 
tion Act. 


Comptroller General McCarl to the Secretary of Agriculture, October 5, 1935: 


There was received your letter of July 10, 1935, as follows: 


Your office, in the audit of pay rolls in the accounts of W. R. Fuchs, dis- 
bursing clerk, Department of Agriculture, has taken exception to payments 
made to a number of junior messengers listed on the attached sheets, the rolls 
showing the termination of appointments on January 18, 1934, and reappoint- 
ment at a higher rate of pay on January 19, 1934. Notices of Exception, Stand- 
ard Form 2084, indicate that as service was continuous there was no authority 
to make adjustments from Classification Act rates to rates established by 
Executive Order No. 6440 of November 18, 1933. 

The Executive order established grades and rates corresponding to Classifi- 
cation Act grades and salary ranges and shows grade no. 1, with a rate of $840, 
as corresponding with grade CU-1 with an entrance rate of $600. The Bxecu- 
tive order specifically includes the Agricultural Adjustment Administration 
within its provisions. In your decision to the Secretary of Commerce on Jan- 
uary 5, 1934, A-52844, holding that the Executive order was also applicable to 
personnel employed by the regular establishments of the Government, although 
not specifically mentioned, it was stated that “The clear purpose of the Execu- 
tive order is to equalize generally the salary rates of the personnel of the emer- 
gency agencies with the salary rates of the personnel of the regular establish- 
ment of the Government subject to the Classification Act.” It was generally 
understood that the minimum rate under Executive order grade 1 was $840. 
Appointments of junior messengers at that rate were at the time being made by 
emergency agencies. In order to “equalize generally” the salaries of these 
Jow-paid employees, action to which objection has been made was taken in an 
honest endeavor to place those in Classification Act grades on a par with those 
employed under Executive order grades. In your decision A-55907, of July 5, 
1934, you held that in fixing classification salary rates pursuant to the provi- 
sions of Executive Order No. 6440, there may not result increases in compensa- 
tion which amount to administrative promotions in violation of section 7 of 
the act of March 3, 1933, 47 Stat. 1515, amended for the fiscal year 1935 by 
section 24 of the act of March 28, 1934, 48 Stat. 523. The provision in Execu- 
tive Order No. 6746, dated June 21, 1934, defined the term “adjustments” to 
include increases in compensation. In the light of this decision and Executive 
Order No. 6746, it appears that the adjustments made on January 19, 1934, are 
to be construed as “ administrative promotions.” As there were sufficient per- 
sonnel funds available on an annual basis on and after July 1, 1934, for the dif- 
erence between the minimum rate and the higher rate at which paid, it was not 
considered necessary to revise at that late date the action of January 19, 1934. 

Also with the intent to “equalize generally”, the appointments of eight 
junior messengers were made at entrance rates of $840 per annum, the lowest 
corresponding rate given in the Executive order. The names of those so ap- 
pointed also appear on the sheets attached. In all cases the numbers of the 
youchers to which exceptions have been made are shown. 

It is requested that credit for the payments made be allowed on the basis 
of the attempt, made in good faith, to comply with the terms of the original 
Executive order. 


On voucher 12128, February 1934, account, J. W. Bozeman, W. J. 
Burke, Thomas H. Enzor, Louis E. Fortson, Joseph S. Greco, Car- 
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lisle Hoadley, D. Sterling Johnson, Charles A. Lovejoy, William J. 
McKay, Lawrence H. Peterson, and James H. Sibbet, were each paid 
as junior messenger, CU-1, at $600 per annum, to and including 
January 18, 1934, and in the same position at $840 per annum from 
that date, the roll showing for each a termination of the appoint- 
ment on January 18 and reappointment on January 19, 1934, at the 
higher salary rate. 

On voucher 11881, February 1934, J. L. Dorough, J. R. Kautz, 
M.N. Poteat, W. E. Sampson, D. L. Schultz, Paul F. Traynham, and 
John H. Watson, were each paid as junior messenger, CU-1, at $600 
per annum, to and including January 18 and in the same position at 
$840 per annum from that date. 

On voucher 13455, February 1934, O. G. Granderson was paid 
as junior messenger, CU-1, at $600 per annum, to and including 
February 4, 1934, and in the same position at $840 per annum from 
that date. 

On voucher 11976, February 1934, H. E. Smith was paid as junior 
messenger, CU-1, at $600 per annum, to and including January 18, 
1934, and in the same position at $840 per annum from that date. 

The last three vouchers bear evidence of the termination of the 
appointments at $600 per annum and the reappointments effective 
the following day. Similar payments were made in each case at 
the higher rate on other vouchers. Credit for the difference in 
the two rates was suspended or disallowed in each case for the reason 
that since the services of the employee were continuous the pur- 
ported termination of the appointment and immediate reappoint- 
ment in the same position were without force or effect to promote 
the employee from the minimum salary rate of CU-1 to the maxi- 
mum salary rate of that grade which is, also, the rate prescribed 
by Executive order, grade 1, and the increase in compensation was 
in direct contravention of section 202 of the Economy Act as 
amended by section 7 of the act of March 3, 1933, 47 Stat. 1515. - 
See 13 Comp. Gen. 263; 14 id, 14 and 180, 

On the following vouchers the eight employees listed were shown 
as junior messengers, CU-1, and initially paid at the rate of $840 
per annum, with no showing of prior services: 


First day of 
Voucher number Period Name service 


Jan. 19, 1934 
Do. 


Do. 
eae 1934 David G. Taylor....| Jan. 8, 1934 
mere 1934 C. J. Kidd Feb. . 1, 1934 


0. 
Apr. 2, 1934 
Do. 
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Credit for the net difference between the compensation at the 
rate of $600 and $840 per annum was suspended or disallowed in 
each case for the reason that all new appointments are required by 
law to be made at the minimum salary rate of the grade, citation 
being made to the ruling in 8 Comp. Gen. 47. Similar audit action 
was taken in connection with subsequent payments, including pay- 
ments for May 1934, which have been audited. 

The first paragraph of Executive Order, No. 6440, dated November 
18, 1938, cited in your letter, first paragraph, as authority for the 
administrative action granting the promotions in this case, provides 
as follows: 

By virtue of the authority vested in me as President of the United States, 
and under authority of section 1753 of the Revised Statutes, and in order to 
secure greater uniformity in the rates of compensation of employees engaged 


upon the same or similar classes of work, it is hereby ordered that the respec- 
tive heads of 


* * * 


Agricultural Adjustment Administration, 


* ~ 7 a * 


which are authorized by law to employ personal services and to fix rates of 
compensation therefor without regard to the Classification Act of 1923, as 
amended, shall, unless otherwise specifically authorized by me fix such rates 
for officers and employees now in the service, as well as for those hereafter 
appointed, at the amounts prescribed in the following salary-standardization 
schedule, in accordance with the duties and responsibilities of the positions 
occupied by them. 


A similar provision appears in the first paragraph of the super- 
seding Executive Order No, 7646, dated June 21, 1934. 

Section 10 (a) of the Agricultural Adjustment Act of May 12, 
1933, 48 Stat. 37, provides, in part, as follows: 


The Secretary of Agriculture may appoint such officers and employees, sub- 
ject to the provisions of the Classification Act of 1923 and acts amendatory 
thereof, and such experts as are necessary to execute the functions vested in 
him by this title; and the Secretary may make suc b appointments without 
regard to the civil-service laws or regulations: * * 


In decision of January 18, 1934, 13 Comp. ui 199, it was held as 
follows (quoting from the syllabus) : : 


The requirements of section 10 (a) of the act of May 12, 1933, 48 Stat. 37, 
subjecting all “ officers and employees” of the Agricultural Adjustment Admin- 
istration to the provisions of the Classification Act are mandatory and not 
optional with the administrative office and may not be avoided merely by an 
administrative designation of the appointees as “experts” which is a term 
generally used in statutes referring to persons employed in particular lines 
of endeavor as consultants or on special assignment. 


Of course, the employees here involved—junior messengers—are 
not to be regarded as “ experts.” It is to be noted that the quoted 
decision was rendered the day prior to the effective date of the 
administrative action purporting to adjust the compensation of these 
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a 


junior messengers from a rate fixed pursuant to the Classification 
Act as required by the Agricultural Adjustment Act, quoted above, 
to a rate fixed by the Executive order schedule. Obviously, the 
Executive order requiring classification of emergency positions had 
no application to these employees whose compensation is required 
by law to be fixed pursuant to the Classification Act, as amended, 
even though the Agricultural Adjustment Administration is specifi- 
cally mentioned in the Executive order. With the plain terms of 
the law and of the Executive order of November 18, 1933, and a 
decision of this office as guides, there appears no reasonable or ade- 
quate excuse for the administrative error in this matter. The other 
decisions referred to in your letter have no application. 
Notwithstanding any hardship on these low-salaried employees 
that may result from the erroneous administrative action, this office 
has no alternative but to apply the law and to disallow credit for 
payments of compensation made to the 28 employees in question, 
and to any others, while they remained in grade CU-1, in excess 
of the rate of $600 per annum from and after January 19, 1934, for 
the fiscal year 1934, under the provisions of the cited statutes pro- 
hibiting administrative promotions, and for the fiscal years 1935 
and 1936 in the absence of a compliance with the average provision, 
all of the employees apparently having been paid at the salary rate 


of $840 per annum, the maximum of grade CU-1, ranging from 
$600 to $840 per annum. 
The audit action must be and is sustained. 


(A-54011) 


CONTRACTORS—RELIEF ACT—CODE AND PRESIDENTIAL 
REEMPLOYMENT AGREEMENT COMPLIANCE 


A contractor may not be reimbursed under the act of June 16, 1934, 48 Stat. 
974, for increases in wages represented by rates placed into effect before 
signing the President’s Reemployment Agreement, or rates placed into 
effect in excess of the wages stated in said agreement, nor may he be 
reimbursed for increased payments for overtime services not required 
by the agreement, notwithstanding an emergency may have arisen be- 
cause of unexpected action by the Government in connection with the 
performance of the contract, but, reimbursement is authorized of increases 
in wages resulting from arbitration imposed by the signing of said agree- 
ment requiring compliance with section 7 (a) of the act of June 16, 1933, 
48 Stat. 195. 

The increased wages for which reimbursement is authorized by the act of 
June 16, 1934, 48 Stat. 974, are to be measured by the rates in effect during 
the pay period immediately preceding the date of signing the President's 
Reemployment Agreement, or compliance with the applicable code, and 
the rates paid thereafter and pursuant thereto. 
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Comptroller General McCarl to the Secretary of the Navy, October 7, 1935: 


There has been received your request of July 30, 1935, for decision 
of a question presented in letter of July 18, 1935, to you from the 


Chief, Bureau of Supplies and Accounts, Navy Department, as 
follows: 


2. A company has submitted a claim for $77,511.44 representing alleged in- 
creases in labor cost due to the National Industrial Recovery Act. This amount 
is claimed to represent the additional labor cost paid from and after 29 June 
1933 up to and including 3 May 1935. The company states that it signed the 
President's Reemployment Agreement on 26 August 1933 and that no applicable 
code for its industry was ever approved. This increased labor cost is claimed to 
be due to complying with the President's Reemployment Agreement and is made 
up of three distinct increases as follows: 

(a) Rates were increased on 29 June 1933 to compensate for decrease of 
hours from 52% to 40 hours per week, resulting in an increase of 30.625%. 
The company states that this action was taken in good faith and with the desire 
to cooperate with the recovery program of the Administration as expressed in 
the act of 16 June 1933. 

(b) Increase of 10% made on 14 January 1934. The company states that 
this increase was made to allay requests of labor authorized by the provision of 
Section 7 (a) of the National Industrial Recovery Act. 

(c) Increase in rates as of 11 May 1934. The company states'that this in- 
crease was due to a 57-day strike and arbitration of the same as a result of 
complying with Section 7 (a) of the National Industrial Recovery Act and that 
this resulted in an average increase in rates of 644%. 

(d) Payment of time and one-third for overtime work. The company states 
that it had not been their policy to pay a bonus for overtime prior to compliance 
with the President’s Reemployment Agreement and it therefore claims the entire 
cost of such overtime. It does not appear from the company’s claim that the 
signing of the President’s Reemployment Agreement by the company on 26 
August 1933 resulted in any immediate change in wage rates with the possible 
exception of extra pay for overtime. 

3. A number of claims have been filed showing that wage increases were made 
during June, July, and August 1933, prior to the adoption of the President's 
Reemployment Agreement and/or the applicable code by the particular con- 
tractor concerned. Under such circumstances the signing of the Reemployment 
Agreement or compliance with the code did not result in an increase in wages. 
The question therefore arises as to whether in computing the increased labor 
cost. the wage rates subsequent to compliance with the Reemployment Agree- 
ment and/or applicable code should be compared with the wage rates in effect 
immediately preceding the adoption of the Reemployment Agreement and/or 
the code or with the rate in effect prior to the wage increase where such wage 
increase was made only a short time prior to actual signing of the Reemploy- 
ment Agreement and/or the code. 

4. Based in the foregoing circumstances, the following questions arise in con- 
nection with this and other similar claims on which it is desired to obtain a 
decision before proceeding with the administrative examination of such claims: 

(a) May any or all of the three increases listed above under subparagraphs 
(a), (b), and (c) be considered as due to compliance by the contractor with the 
President's Reemployment Agreement? 

(b) May the extra pay for overtime be considered as due to compliance with 
the President’s Reemployment Agreement and, if so, would it be necessary for 
the claimant to show that the emergency arose because of unexpected action 
by the Government in connection with the performance of the contract? 

(c) Where the President’s Reemployment Agreement was signed subsequent 
to 10 August 1933, should the additional cost be computed from 10 August 1933, 
or from the actual date on which the President’s Reemployment Agreement 
and/or applicable code was placed in effect where the signing of the Re- 
employment Agreement and/or adoption of the applicable code did not result 
in increasing wage rates? 


Several questions involving the terms of the cited act of June 16, 
1934, 48 Stat. 974, were determined in my decision of April 24, 1935, 
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14 Comp. Gen. 786, 791, and it is unnecessary at this time to repeat 
any of the conclusions therein reached. As the present submission is 
understood, there are not involved in the questions submitted the 
terms of any code but the terms of the President’s Reemployment 
Agreement which is reported to have been signed by the particular 
contractor on August 26, 1933, there having been issued July 20, 1933, 
the agreement and invitation to sign by all employers of labor for 
whose industries a code or codes had not been at that time approved. 
The pertinent terms of the reemployment agreement are as follows: 


(3) Not to employ any factory or mechanical worker or artisan more than 
a maximum week of 35 hours until December 31, 1933, but with the right to 
work a maximum week of 40 hours for any 6 weeks within this period; and 
not to employ any worker more than 8 hours in any 1 day. 

(4) The maximum hours fixed in the foregoing paragraphs (2) and (3) shall 
not apply to employees in establishments employing not more than two persons 
in towns of less than 2,500 population which towns are not part of a large 
trade area; not to registered pharmacists or other professional persons em- 
ployed in their profession; nor to employees in a managerial or executive 
capacity, who now receive more than $35 per week; nor to employees on 
emergency maintenance and repair work; nor to very special cases where 
restrictions of hours of higly skilled workers on continuous processes would 
unavoidably reduce production but, in any such special case, at least time and 
one-third shall be paid for hours worked in excess of the maximum. Povupula- 
tion for the purposes of this agreement shall be determined by reference to 
the 1930 Federal census. 

(5) Not to pay any of the classes of employees mentioned in paragraph (2) 
less than $15 per week in any city of over 500,000 population, or in the imme- 
diate trade area of such city; nor less than $14.50 per week in any city of 
between 250,000 and 500,000 population, or in the immediate trade area of such 
city; nor less than $14 per week in any city of between 2,500 and 250,000 popu- 
lation, or in the immediate trade area of such city; and in towns of less than 
2,500 population to increase all wages by not less than 20 percent, provided that 
this shall not require wages in excess of $12 per week. 

(6) Not to pay any employee of the classes mentioned in paragraph (3) less 
than 40 cents per hour unless the hourly rate for the same class of work on 
July 15, 1929, was less than 40 cents per hour, in which latter case not to pay 
less than the hourly rate on July 15, 1929, and in no event less than 30 cents 
per hour. It is agreed that this paragraph establishes a guaranteed minimum 
rate of pay regardless of whether the employee is compensated on the basis of 
a time rate or on a piecework performance. 

(7) Not to reduce the compensation for employment now in excess of the 
minimum wages hereby agreed to (notwithstanding that the hours worked in 
such employment may be hereby reduced) and to increase the pay for such 
employment by an equitable readjustment of all pay schedules. 

(8) Not to use any subterfuge to frustrate the spirit and intent of this agree- 
ment which is, among other things, to increase employment by a universal 
covenant, to remove obstructions to commerce, and to shorten hours and to 
raise wages for the shorter week to a living basis. 


Of course, rates of wages placed into effect by an employer before 
signing the reemployment agreement or in the excess of the wages 
stated in said agreement were not placed into effect or paid by reason 
of compliance with said agreement within the terms of the act of 
June 16, 1934, entitling the contractor to reimbursement of an 
amount equal to such increase, That is to say, the increases in para- 
graph 2(a) and (b) stated in question 4(a) in the letter of July 18, 
1935, were not made by reason of any compliance with the Presi- 
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dent’s Reemployment Agreement. As to the increase referred to in 
paragraph 2(c), if it be a fact that there was an average increase of 
rates of 614 percent effective May 11, 1934, as the result of an arbi- 
tration made by or under the auspices of the National Industrial 
Recovery Labor Board pursuant to section 7(a) of the act of June 
16, 1933, such increase may be allowed as the employment agreement 
provided that it was subject to all the terms and conditions required 
by said section 7(a) of the act of June 16, 1933. 

With respect to paragraph 2 (d) or question 4 (b) in the above- 
quoted letter, there appears nothing in the President’s Reemploy- 
ment Agreement requiring the payment of extra compensation for 
overtime except in special cases where restrictions of hours of highly 
skilled workers on continuous processes would unavoidably reduce 
production. In such cases it was provided that at least time and 
one-third should be paid for hours worked in excess of the maxi- 
mum. One of the purposes of the reemployment agreement was to 
spread employment, and that purpose was not accomplished by 
overtime work except where made necessary in accordance with the 
specific terms of the above-quoted paragraph 4 of the agreement. 
The fact that an emergency may have arisen because of unexpected 
action by the Government in connection with the performance of a 
contract does not necessarily entitle the contractor to reimburse- 
ment of overtime paid the employees; such overtime may not be 
paid except in very special cases where restriction of hours of highly 
skilled workers on continuous processes would have unavoidably 
reduced production. 

As to question 4 (c), you are advised that the additional cost 
may not be computed from any date prior to the actual date when 
‘the contractor signed the reemployment agreement or, in case a code 
was adopted, the date the applicable code was placed into effect, 
and the increased wages, if any, paid are to be measured by the 
rates in effect during the pay period immediately preceding the 
date of signing the agreement or compliance with the applicable code 
and the rates paid thereafter and pursuant thereto. 
The questions submitted are answered accordingly. 


(A-64372) 
PURCHASE OF TROPHIES—NAVAL RESERVE 


The appropriation for the Naval Reserve for the fiscal year ending June 30. 
1936, act of June 24, 1935, 49 Stat. 403, is not available for the purchase 
of a trophy to reward the Naval Reserve Aviation Base standing first in 
efficiency each year. 
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Comptroller General McCarl to the Secretary of the Navy, October 7, 1935: 


There has been considered your letter of August 1, 1935, as 
follows: 


In order te reward the Naval Reserve Aviation Base which stands first 
in efficiency each year and to stimulate competition further in this field, 
the Navy Department proposes to authorize the creation and award of a 
suitable perpetual trophy for that purpose. 

Throughout the Naval Reserve a great deal of effort is expended volun- 
tarily by the personnel of that organization as a loyal and enthusiastic 
service to the Navy. Naval Reserve Aviation is a splendid organization. 
It has received favorable comment from time to time; for example, the 
Federal Aviation Committee stated that Naval Reserve Aviation is an ad- 
mirable organization and close to the ideal of military readiness. The Navy 
Department believes that recognition of the efficiency of the winning Naval 
Reserve Aviation Base each year in the manner contemplated would be 
most appropriate. 

Your decision is requested as to whether or not the appropriation for the 
“Naval Reserve”, as provided for the current fiscal year in the Naval Ap- 
propriation Act approved June 24, 1935 (Public No. 163—74th Congress), is 
available for the procurement, including the cost of design and any necessary 
engraving, of such Naval Reserve Aviation Base perpetual trophy. In con- 
uection with this request attention is invited to your decision of May 15, 
1922, A. D. 6651, wherein it was stated that the words “expenses of organ- 
izing, administering, and recruiting the Naval Reserve Force and Naval 
Militia”, as contained in the act of July 12, 1921 (42 Stat. 127), making 
appropriations for the Naval Reserve Force, were “ general rather than specific 
terms, and therefore their specific application must necessarily rest on 
ndministrative interpretation.” 


The appropriation for the Naval Reserve for the fiscal year ending 
June 30, 1936, act of June 24, 1935, 49 Stat. 403, does not specifically 
authorize the designing, purchasing, or engraving of trophies. It 
provides for “ expenses of organizing, administering, and recruiting 
the Naval Reserve and Naval Militia; * * * for aviation mater- 
ial, equipment, fuel, and rental of hangars” and for expenses inci- 
dent to flight training of members who have been found physically 
and psychologically qualified to serve as pilots of naval aircraft. 

There appears nothing in the legislative history of this appropria- 
tion or otherwise to indicate an intent at the time the appropriation 
was made that it was to be used for such articles as trophies and 
the terms of the appropriation reasonably may not be construed 
as authorizing expenditures for such purposes. 

In this connection it is to be noted that appropriations made in 
the same act for “ Fleet training” and for “the Naval Academy ” 
provide specifically for trophies. Applying the well-known maxim 
of interpretation and construction, exprcssio unius est exclusio 
alterius, it must be concluded that the Congress did not intend to 
authorize the purchase of trophies for use in connection with the 
organization and training of the Naval Reserve. 

The rule expressed in the decision of May 15, 1922, referred to 
in your letter, is not for application here. In that case there was 
for consideration, mileage to officers of the Naval Reserve not in 
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active service and it appeared the service in question was necessary 
to the general purposes of the appropriation. 

Accordingly, you are advised that the appropriation in question 
is not available for the procurement of a trophy to reward the 
Naval Reserve Aviation Base standing first in efficiency each vear. 


(A-62962) 


NATIONAL GUARD—ARMORY DRILL PAY—OFFICER NOT FEDERALLY 
RECOGNIZED 


Armory drill pay may not legally be paid to an officer of the National Guard 
functioning as a colonel of a branch of a State force in which he failed to 
qualify for Federal recognition on the basis of a previous appointment as 
a major of a different branch of the same State force in which he had been 
federally recognized. 5 Comp. Gen. 971 distinguished. 


Comptroller General McCarl to Major E. T. Comegys, United States Army, 
October 8, 1935: 


There has been received, by reference from the Chief of Finance, 
your sixth endorsement of June 10, 1935, transmitting supplemental 
pay roll of Headquarters Detachment, Eighty-ninth Infantry 
Brigade, Colorado National Guard, covering the claim of John P. 
Donovan for drill pay as a federally recognized major of Infantry, 


Colorado National Guard, for the satisfactory performance of appro- 
priate duties as a colonel of Field Artillery under assignment to 
Regimental Headquarters, One Hundred and Sixty-eighth Field 
Artillery, Colorado National Guard. 

It appears that this officer, while a major of Infantry assigned 
to the Eighty-ninth Infantry Brigade, was appointed a colonel 
of Field Artillery and assigned to the One Hundred and Sixty- 
eighth Field Artillery, Twenty-fourth Division of Cavalry, Col- 
orado National Guard, per paragraph 1, S. O. 10, A. G. O., 
Colorado, February 1, 1935, effective from the date of the order; 
that he satisfactorily performed appropriate duties in the lower 
grade to January 31, 1935, and was paid compensation for the 
two months’ period, December 1, 1934, to January 31, 1935, as a 
major under the provisions of section 109 of the National Defense 
Act. Official extract copy of original M. B. form 100 for the month 
of February 1935 shows that the duties performed by the officer 
were those of colonel in command of Regimental Headquarters, One 
Hundred and Sixty-eighth Field Artillery, and that no duties were 
performed during that month as major of Infantry with the Eighty- 
ninth Infantry Brigade. When, however, it developed that the offi- 
cer was unable to qualify for armory drill pay as a federally recog- 
nized colonel of Field Artillery, a new form 100 for February 1935 
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was prepared to show that he had performed appropriate duties as 
a federally recognized major of the Eighty-ninth Infantry Brigade. 

The National Defense Act as amended by the act of June 15, 1933, 
48 Stat. 153, provides: 


— a + 2 

The National Guard of the United States is hereby established. It shall 
be a reserve component of the Army of the United States and shall consist of 
those federally recognized National Guard units, and organizations, and of the 
officers, warrant officers, and enlisted members of the National Guard of the 
several States, Territories, and the District of Columbia, who shall have been 
appointed, enlisted and appointed, or enlisted, as the case may be, in the 
National Guard of the United States, as hereinafter provided, and of such 
other officers and warrant officers as may be appointed therein as provided in 
section 111 hereof: Provided, That the members of the National Guard of the 
United States shall not be in the active service of the United States except 
when ordered thereto in accordance with law, and, in time of peace, they shall 
be administered, armed, uniformed, equipped, and trained in their status as 
the National Guard of the several States, Territories, and the District of Co- 
lumbia, as provided in this Act: 


* * - * * * 


Sec. 60. Organization of National Guard Units—Except as otherwise spe- 
cifically provided herein, the organization of the National Guard, including the 
composition of all units thereof, shall be the same as that which is or may 
hereafter be prescribed for the Regular Army, subject in time of peace to 
such general exceptions as may be authorized by the Secretary of War. And 
the President may prescribe the particular unit or units, as to branch or arm 
of service, to be maintained in each State, Territory, or the District of Columbia 
in order to secure a force which, when combined, shall form complete higher 
tactical units; * * * 


* * * * * * * 


Sec. 75. The provisions of this Act shall not apply to any person hereafter 
appointed as an Officer of the National Guard unless he first shall have suc- 
cessfully passed such tests as to his physical, moral, and professional fitness 
as the President shall prescribe. The examination to determine such qualifica- 
tions for appointment shall be conducted by a board of three commissioned offi- 
cers appointed by the Secretary of War from the Regular Army or the National 
Guard of the United States, or both. The examination herein provided for 
may be held prior to the original appointment or promotion of any individual as 
an officer or warrant officer and if the applicant has been found qualified, he 
may be issued a certificate of eligibility by the Chief of the National Guard 
Bureau, which certificate, in the event of appointment or promotion within 
two years to the office for which he was found qualified, shall entitle the holder 
to Federal recognition without further examination, except as to his physical 
condition. 

Upon being federally recognized, such officers and warrant officers may be 
appointed in the National Guard of the United States. 


Section 109 of the National Defense Act, as amended by the act 
of June 3, 1924, 43 Stat. 364, provides in part: 


* * * Officers above the grade of captain shall receive not more than 
$500 a year, and officers below the grade of major, not belonging to organiza- 
tions, shall receive not more than four-thirtieths of the monthly base pay pre- 
scribed for them in section 3 of said Pay Readjustment Act for satisfactory per- 
formance of their appropriate duties under such regulations as the Secretary 
of War may prescribe. In addition to pay hereinbefore provided, officers com- 
manding organizations less than a brigade and having administrative functions 
connected therewith, shall, whether or not such officers belong to such organi- 
zations, receive not more than $240 a year for the faithful performance of such 
administrative functions under such regulations as the Secretary of War may 
prescribe; * * * 
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58 N. G. R. 8, dated April 1, 1928, provides: 


8. Officers above the grade of captain—For satisfactory performance of his 
appropriate duties, as defined in paragraph 21, N. G. R. 45, and evidenced by the 
authorized certificate on a pay roll (see N. G. R. 59), each officer above the grade 
of captain, in armory drill pay status, shall receive armory drill pay at the 


rate of $500 per year, computed on the basis of one-twelfth annual pay per 
month. 


45 N. G. R. 21, dated August 7, 1934, provides: 


21. Appropriate duties for officers not belonging to organizations.—“Appro- 
priate duties” referred to in section 109, National Defense Act, for general and 
field officers, and captains and lieutenants not belonging to companies, are those 
various military duties prescribed by law and regulations and those assigned 
from time to time by proper military authority. * * * 


20 N. G. R. 67(b), dated November 12, 1931, provides: 

b. Involving change.—Transfer involving change in grade or branch of an 
officer involves a new appointment, examination, and oath of office. Recogni- 
tion must be again extended by the Chief of the Militia Bureau. An applica- 
tion for the same will be submitted by the State adjutant general as for an 
original appointment. A change in grade or branch will involve an examina- 
tion by a board of officers under the provisions of section 75, National Defense 
Act, unless the change in branch is made for the convenience of the Govern- 
ment. (For waiver, see par. 45 herein.) 

The submission did not contain a copy of the State order of 
February 1, 1935, under which this officer was relieved as major of 
Infantry in which he was federally recognized and promoted and 
assigned as a colonel in a Field Artillery organization, in which he 
was refused Federal recognition, but as an administrative proposi- 
tion in this respect the last-quoted provision of the National Guard 
Regulations (20 N.G. R. 67(b)) would seem to indicate that when a 
federally recognized officer of the National Guard is transferred to 
a different branch Federal recognition in the new branch of the 
service must be again extended by the Chief of the National Guard 
Bureau, and this seems to be the requirement even where no promo- 
tion is involved and is undoubtedly predicated upon the theory that 
upon a change in the branch of service the officer’s qualifications for 
the new and different arm should be manifested by passing the same 
examinations, etc., as to his fitness as is required upon an original 
appointment under section 75 of the National Defense Act, as 
amended, for the purpose of filling a vacancy existing in a particular 
organization authorized under section 60 of the National Defense 
Act. 

By first endorsement from the National Guard Bureau dated Sep- 
tember 10, 1935, it was stated: 

1. With reference to the last paragraph of the foregoing communication, the 
National Guard Bureau has consistently referred in this and all similar cases 
to the decision of the Comptroller General (A-15117, September 22, 1926), 
wherein the Comptroller General set forth that the only apparent solution in 
the present state of the law is to treat the governor's appointment or promo- 


tion of an officer of the National Guard for purposes of Federal pay under 
the National Defense Act as tentative and subject to the officer’s qualification 
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and his Federal recognition in the grade to which promoted, and the officer’s 
acceptance of the governor’s appointment to a higher grade as also so condi- 
tioned. 

2. Page 973, volume 5, Decisions of the Comptroller General, states in part 
as follows: “ The requirement of Federal recognition to be entitled to the pay 
authorized by the National Defense Act, as amended, for members of the 
National Guard not in Federal service does not affect the authority of the 
governor of a State to make appointments in the National Guard of the State, 
nor the authority of such appointees under the governor’s appointment; if 
the appointment 4s legal under the laws of the State they are de jure officers 
of the National Guard of the State, although not entitled to pay under the 
National Defense Act.” In view of this decision, it would appear that Major 
Donovan can hold a State appointment as colonel of field artillery. If he 
performs the duties of a colonel of field artillery (in State service) within the 
State, he is not entitled to draw Federal pay for such services. 

3. John Philip Donovan is, according to the records of this Bureau, fed- 
erally recognized as a major, Infantry, Colorado National Guard. He holds 
a coterminous appointment as major, Infantry, in the National Guard of the 
United States, under the provisions of section 58, National Defense Act, as 
amended, The appointment in the National Guard of the United States is 
based on the officer’s federally recognized National Guard status, and not on 
his appointment by the State authorities. He is entitled to continue to draw 
pay as a federally recognized major of Infantry, Colorado National Guard, 
provided he performs the duties of that grade and branch. 


The facts in this case are materially different from those consid- 
ered in decisions of this office, A-14397, dated June 11, 1926, 5 Comp. 
Gen. 971, 974, and A-15117, dated September 22, 1926, and should 
not be confused with what was there stated. There the officers hold- 
ing appointments in the National Guard from the proper State 
authority and federally recognized as such were promoted to higher 
offices and the question was as to their status for pay purposes from 
the date of promotion to the date of Federal recognition by the 
War Department in the higher grades. It was recognized that under 
the normal administrative procedure some delay necessarily was 
entailed between the date of qualification in the higher grade and 
date of Federal recognition and since Federal recognition is based 
on qualification under section 75 of the National Defense Act, the 
turning point in the change of status, for pay purposes, from the 
lower to the higher grade was held to be considered as the effective 
date of Federal recognition even though retroactive, if all other re- 
quirements were complied with. That is to say, the lower federally 
recognized grade held by the officer would be considered as not hav- 
ing effectually terminated concurrently with the appointment by 
the Government to a higher grade, but that upon notice of Federal 
recognition in the higher grade such higher grade would relate back 
to the effective date of Federal recognition in the higher grade, but 
not prior to passing the tests required under section 75. The theory 
of those decisions was that the officer was continuously a federally 
recognized officer of the National Guard and that armory drill pay 
should not be jeopardized because of the delay attending Federal 
recognition after the governor’s appointment to the higher grade 
had issued and had been accepted by the officer. 
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In the present case, this officer was appointed a colonel, Field 
Artillery, Colorado National Guard, and assigned to command the 
One Hundred and Sixty-eighth Regiment, Twenty-fourth Division 
of Cavalry, notwithstanding his apparent inability to pass the ex- 
aminations necessary to qualify as a federally recognized officer of 
that grade and branch of service under section 75 of the National 
Defense Act. It was not a routine promotion but an advancement 
of two grades in rank and transfer to another branch of the service. 
Hiad he qualified under that appointment under section 75 of the 
National Defense Act, Federal recognition in the grade would have 
entitled to armory drill pay (if otherwise payable) from date of 
examination. But armory drill pay is payable only to officers of the 
National Guard of a State who have been federally recognized. 
Upon acceptance of appointment as colonel, Field Artillery, National 
Guard of Colorado, this officer ceased to be a major, Infantry, Na- 
tional Guard of Colorado. Not having been federally recognized 
as a colonel he may not be paid as a major, an office he no longer 
holds. Federal recognition is not an appointment, but is merely 
evidence that an officer of the National Guard of a State so recog- 
nized is qualified for the grade and branch to which appointed by the 
State authorities. Federal recognition in a grade without a State 
appointment in such grade entitles to no Federal pay, armory drill, 
encampment, or otherwise. The permanent record of duty performed 
indicates the officer exercised command in his State status as colonel, 
Field Artillery. Under the applicable provisions of the National 
Defense Act armory drill pay may not legally be paid to an officer 
functioning as a colonel of Field Artillery in which he failed to 
qualify for Federal recognition on the basis of a previous appoint- 
ment as major of Infantry of the same State force in which he had 
been federally recognized. Payment of the voucher is not authorized. 


(A-57906) 
INDIAN SERVICE—MEMBERSHIP FEE IN LIVESTOCK ASSOCIATION 


Funds appropriated by the act of March 2, 1934, 48 Stat. 362, ‘“ For the purpose 
of developing agriculture and stock raising among the Indians”, are not 
available for payment of a membership fee in a livestock association, 
notwithstanding said membership is to be carried in the name of the 
Indian Service. 5 Comp. Gen. 645, amplified. 


Comptroller General McCar!l to the Secretary of the Interior, October 9, 1935: 


There has been considered your letter of May 22, 1935, with in- 
closures, as follows: 


Under date of October 15, 1934, you countersigned a Treasury warrant for 
$800,000 (Loans and relief in stricken agricultural areas—Transfer from Agri- 
culture to Interior, Indians—1934-35—symbol 4-3-0-4/5 513) with which regis- 
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tered cattle have been purchased in the designated drouth areas for distribution 
among Indians. The plan under which these cattle are being distributed was 
outlined in my letter of October 12, 1934. 

The problem has now arisen of keeping up the registration papers on these 
animals while title to them remains in the name of the Indian Service. It is 
not practicable to keep up papers on all the animals, but it is felt that papers 
should be kept up on part of them. Copy of a letter from the American 
Hereford Association, dated April 3, is enclosed, together with a copy of a 
book of rules governing registration and transfers in the American Hereford 
Cattle Breeders’ Association. These will be found self-explanatory. 

Funds are available which were appropriated for the purpose of developing 
agriculture and stockraising among Indians * * * (“Agriculture and 
Stockraising Among Indians, 1935”, symbol no. 45736, act of March 2, 1934, 
48 Stat. 368). It is proposed to purchase from this fund a share of stock at 
$50.00 in the American Hereford Cattle Breeders’ Association. Will you please 
advise whether this appropriation is applicable for this purpose? 


The copy of the letter from the American Hereford Association of 
April 3, 1935, is as follows: 


Mr. Bristol, of your Department, was in to see me today regarding the future 
handling of the certificates of registration for the Hereford cattle which have 
been purchased by your Department. 

My suggestion to Mr. Bristol was that we should treat all these cattle at the 
present time as owned by the Indian Service and that any registrations made 
from any reservation while the cattle still stand under that ownership would 
be made at membership rates, provided you take out one share of stock in the 
American Hereford Association, the cost of which is $50.00. 

If at some future date any of these individual cattle are transferred to indi- 
vidual ownerships, then we would treat them as a new owner, and if they wish 
to record the progeny of any of these animals they would be charged non- 
membership rates, except in cases where they might see fit to take out individual 
memberships in the association. 

As long as the cattle remain on our records as they are at present, in the 
name of the Indian Service, no matter from what reservation the application 
for registration might come, it would be accepted at membership rates for record- 
ing at $1.00 per head for calves under six months of age. 

I am enclosing you a book of our rules governing registrations and transfers, 
and trust that this arrangement will meet with your approval. 


The book of rules mentioned sets forth the price of membership in 
the association at $50, with the provision that registration fees to 
members are $1 each on calves less than 6 months old and $5 each 
on calves between 6 and 12 months old, calves more than 12 months 
old not being eligible to registration. Registration fees to nonmem- 
bers are just twice as much as to members. 

The appropriation from which you propose payment for a share 
of stock in the American Hereford Association (Mar. 2, 1934, 48 Stat. 
368) authorizes the expenditure of $342,850 for the purpose of devel- 
oping agriculture and stock raising among the Indians, and further 
provides that expenditures from the appropriation shall be under 
conditions to be prescribed by the Secretary of the Interior for repay- 
ment to the United States on or before June 30, 1940. 

Section 8 of the act of June 26, 1912, 37 Stat. 184, provides: 


No money appropriated by this or any other act shall be expended for 
membership fees or dues of any officer or employee of the United States or 
of the District of Columbia in any society or association or for expenses of 
attendance of any person at any meeting or convention of members of any 
society or association unless such fees, dues, or expenses are authorized to be 
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paid by specific appropriations for such purposes or are provided for in express 
terms in some general appropriation. 


In decision to the Director, United States Veterans’ Bureau, 5 
Comp. Gen. 645, it was held, quoting from the syllabus: 


In the absence of a specific appropriation therefor, or express terms in some 
general appropriation, the payment of membership fees and dues of any officer 
or employee of the Veterans’ Bureau in a livestock association is prohibited by 
section 8 of the act of June 26, 1912, 37 Stat. 184. 


The Indian Service is an office or bureau of the Department of 
the Interior—it has no personality separate or distinct from the 
officers and employees constituting that service. The taking out of 
a membership in the name of the Indian Service is indefinite and 
could not be exercised other than by such one or more of the per- 
sonnel as may be connected with that service. The act of 1912, 
supra, would necessarily be applicable thereto; and the appropria- 
tion cited in the concluding paragraph of your letter of May 22, 
1935, not specifically authorizing payment of membership fee in said 
association, is not available for such use. 


(A-65592) 


CONTRACTS—DEBARRED BIDDER’S PRODUCTS DELIVERED BY 
ANOTHER CONTRACTOR 


Products of a debarred bidder, conforming in every respect to the advertised 
specifications, may not be rejected if offered by a contractor entirely inde- 
pendent of the debarred bidder, nor may a provision be included in con- 
tracts for supplies that deliveries will not be accepted of products of a 
debarred bidder. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, October 
9, 1935: 


There has been received your letter of September 19, 1935, as follows: 


There is enclosed herewith copy of letter of August 19, 1935, to John Minder 
& Sons, Inc., 101 Barclay Street, New York City, N. Y., advising this concern 
of their temporary debarment because of certain irregularities on their part in 
the performance of a contract to furnish packing house and dairy products to 
the Veterans’ Administration Facility, Northport, L. L, during the month of 
July 1935. 

A recent investigation disclosed that John Minder & Sons, Inc. were stamp- 
ing meat products with counterfeit stamps to indicate inspection by the Depart- 
ment of Agriculture which was considered sufficient to justify the temporary 
debarment of this concern until it could be determined by further investigation 
whether other irregularities are involved. 

Veterans’ Administration Facilities have been advised of the debarment of 
John Minder & Sons Inc. and instructed to make no further purchases from 
this firm but it has developed, as indicated in the enclosed copy of telegram 
of September 16, 1935, from the Manager, Veterans’ Administration Facility, 
Northport, L. L., that notwithstanding the debarment of this concern they are 
continuing to do business indirectly with the Veterans’ Administration which, 
of course, is defeating the purpose of debarment. 

It will be appreciated if you will advise whether in the absence of a cover- 
ing contract provision the Veterans’ Administration may properly refuse de- 
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livery from a contractor of products originating in the plant of a debarred 
bidder and, if not, whether a provision to accomplish this end may properly 
be included in contracts for supplies. 


While your letter refers to the “temporary debarment ” of John 
Minder & Sons, Inc., it appears from the copies of notice to the con- 
tractor and to the managers of the various facilities that the debar- 
ment is for an indefinite period. This is not in accordance with my 
decision of October 17, 1934, to you (14 Comp. Gen. 313-315), and 
should be corrected to conform to said decision. 

As to the matter of refusing delivery of products of a debarred bid- 
der, which products are offered by another contractor, there would 
be no legal basis for refusing delivery of such products if the prod- 
ucts offered conform in every respect to the advertised specifica- 
tions; and there would appear no authority for including in con- 
tracts a provision to the effect that no deliveries will be accepted of 
products of a debarred bidder. It is to be understood, of course, 
that if the contractor should indulge in the practice of delivering 
or attempting to deliver inferior products or products bearing forged 
or counterfeit inspection stamps, the contractor would likewise be 
subject to debarment. However, if the contractor is a regular and 
responsible dealer in its own right, and not merely an agent, repre- 
sentative, subsidiary or successor of the debarred contractor, de- 
liveries of products complying with the requirements of the adver- 
tised specifications, properly inspected, stamped and certified, may 
not be rejected merely because the products had been obtained from 
a firm that had been debarred because of fraudulent or improper 
practices. 

The questions presented in your letter are answered in the negative. 

The facts submitted would seem to indicate that there has been 
some laxity on the part of the responsible officials at the Veterans’ 
Administration facility in question, in the matter of the acceptance of 
food products. Also, that under the present procedure of inspection 
there is no way to determine who made the inspection or whether 
there was, in fact, any inspection by responsible representatives of 
the United States. In this connection attention is invited to that 
part of the investigator’s preliminary report of August 13, 1935, 
wherein it is stated: 

It is also believed that steps should be taken to prevent, so far as possible, 
the misuse of the Veterans’ Administration stamp which is used for stamping 
meat. The stamp in use at the present time has no code number which would 
enable the B. A. E. to identify the inspector that stamped any particular order 
of meat. It is a stamp which can be duplicated very easily. The matter of 
furnishing a stamp that will identify the Inspector and be very difficult to 
duplicate was discussed with Mr. Kidd, Chief, Procurement Division, and Mr. 
McCarthy, B. A. E. Representative, and Mr. McCarthy furnished Mr. Kidd 


with a drawing of a stamp which he seemed to think would be very hard to 
duplicate. 
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It would seem proper to adopt a procedure of inspection of such 
products whereby each inspector would be held responsible for the 
use of his stamp and the stamp would be such that it could not easily 
be duplicated and the inspector could be identified thereby. 


(A-60814) 


CONTRACTS—WITHHOLDING OF UNPAID AMOUNTS—JURISDICTION 
OF GENERAL ACCOUNTING OFFICE 















Where it is alleged that an architect contractor failed to exercise the requisite 
care and skill ordinarily possessed by architects in the preparation of 
drawings for a Government building and the building contractor presents 
a claim for reimbursement for the cost of correcting errors in contract 
drawings, the withholding of contract payments to the architect to cover 
the amount of such claim by the building contractor is for the determina- 
tion of the General Accounting Office under the provisions of the act of 
March 3, 1933, 47 Stat. 1516, amending the act of March 3, 1875, 18 Stat. 
481, and any claim by the architect for said unpaid amounts should be 
submitted to the General Accounting Office for final settlement. 


Comptroller General McCar] to the Secretary of the Treasury, October 10, 1935: 


There was received your letter of August 12, 1935, as follows: 


Under date of August 7, 1934, there was submitted to you by Fleisher Engi- 
neering and Construction Company, St. Paul, Minnesota, the contractor for 
construction of the St. Paul, Minnesota, post office, claim no. 0243187, in the 
amount of $8,082.91, for reimbursement of the cost of correcting errors in the 
contract drawings. By letter of September 13, 1934 (Devy—0243187-JMcC), 
from the Records Division of the General Accounting Office, this claim was 
transmitted to the Procurement Division for administrative examination and 
report. 

While this claim was pending in your office this Department withheld fur- 
ther payments under contract Tlsa—1496, with Lambert Bassindale, the private 
architect who prepared the drawings in question, with a view to securing 
partial reimbursement of the amount of the Fleisher Company’s claim, if 
allowed by your office. The administrative report of the Procurement Division 
in regard to the Fleisher Company’s claim conceded that the drawings pre- 
! . pared by Mr. Bassindale were so full of errors in dimension between the 
A structural and architectural drawings that the construction engineer was 
} forced to detail an assistant to spend his entire time finding and correcting 
them. 

Under date of March 29, 1935, the Fleisher Company’s claim was rejected 
by your office as a claim not payable under the contract, no question being 
raised as to the correctness of the Procurement Division’s finding that the 
drawings were full of errors. Shortly thereafter a letter dated May 17, 1935, 
was received from Mr. Bassindale in which he requested a partial payment 
of the balance due him, and under date of June 13, 1935, a letter was addressed 
to the Fleisher Company inquiring whether its claim would be further prose- 
cuted and suggesting that if such was not intended the execution of a release 
to the Government would be appreciated. In reply, under date of June 15, 
1935, the Fleisher Company advised that it intended to press its claim for 
payment, presumably by filing suit thereon, and that it therefore could not 
execute such a release. 

In view of the foregoing, and of the detailed facts supporting the Fleisher 
Company’s claim, which will appear from the papers in your file relative thereto, 
this department feels that the Government will have a prima facie right of 
action against Mr. Bassindale for negligence in the preparation of the drawings 
in question, in the event that damage is sustained through an adjudication in 
favor of the Fleisher Company at some future time. The matter is therefore 
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submitted for your consideration and decision whether, with particular refer- 
ence to the amendment of the act of March 3, 1875, Ch. 149, by Act of March 
8, 1933, Ch. 212 (47 Stat. 1516), this Department may lawfully withhold the 
balance due Mr. Bassindale, pending liquidation of the Government’s claim 
against him or the necessary abandonment thereof. 

There is forwarded herewith a statement of account with Mr. Bassindale, 
showing a balance due of $2,615.00, together with a complete citation to 
vouchers paid under his contract; likewise originals of Mr. Bassindale’s letter 
of May 17, 1935, to the Director of Procurement, and of the Fleisher Company’s 
letter of June 15, 1935, and copy of the letter from the Assistant Director of 
Procurement to the Fleisher Company, under date of June 13, 1935. 


Under section 3 of the act of March 3, 1817, 3 Stat. 366, which was 
continued, ultimately, as section 305 of the Budget and Accounting 
Act of June 10, 1921, 42 Stat. 23, 27, the jurisdiction and authority 
to settle and adjust claims for and against the United States is in 
this office. See Jn re Reference, 59 Ct. Cls. 813, case on the merits 
reported as Anderson v. United States, 61 Ct. Cls. 201. The referred 
to act of March 3, 1933, 47 Stat. 1516, amended the prior act of 
March 38, 1875, 18 Stat. 481, in consonance with the cited section 305 
of the act of June 10, 1921, by providing that this office make with- 
holdings in event of indebtedness to the United States, though the 
-courts had held prior thereto that by virtue of said act of June 10, 
1921, such authority was in the accounting officers of the United 
States rather than in the Secretary of the Treasury. See United 
States v. LaGrange Grocery Co., 31 Fed. (2d) 297, and Rich- 
mond, Fredericksburg & Potomac R. R. Company, v. McCarl, 61 
App. D. C. 290, 62 Fed. (2d) 203, certiorari denied, 288 U. S. 615. 
Consequently, it follows that the Treasury Department is without 
authority to make withholdings from claimants by reason of their 
indebtedness to the United States and that all such claims should be 
forwarded to this office for settlement in accordance with law. In 
this particular case, the question appears to be one whether the 
architect possessed and exercised in the preparation of the plans and 
specifications the reasonable skill and knowledge which he is pre- 
sumed to have had by his holding himself out and contracting with 
the United States as an architect to prepare such plans and specifi- 
cations. This office had occasion to consider such a question in a 
decision of May 12, 1933, A-48737, to the Administrator of Veterans’ 
Affairs, wherein it was stated that: 

The duty owed by an architect to his employer is that he will exercise and 
.apply his skill and ability, judgment and faith reasonably and without neglect. 
It was stated in Combs v. Beede, 89 Maine 187, that: 

“The responsibility resting on an architect is essentially the same as that 
which rests upon the lawyer to his client, or upon the physician to his patient, 
or which rests upon any one to another, where such person pretends to possess 
some skill and ability in some special employment, and offers his services to 
the public on account of his fitness to act in the line of business for which 
he may be employed.” 

Thus, in Hubert v. Aicken, 125 New York 655, the architect sued for services 


in the construction of an apartment house designed by him to be heated by 
steam and the owner counterclaimed for damages due to the fact that the 
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chimney flues as planned and built were insufficient to carry smoke and gases 
from the boiler fire. It was said by the court in upholding the contention of 
the owner that: 

“It is as necessary that the architect should know what is needed to make 
the steam-heating apparatus serviceable as it is that he should know how 
iW sewer gas is to be kept out of the house. No one would content that at this 
day an architect could shelter himself behind the plumber and excuse his 
ignorance of the ordinary appliance for sanitary ventilation by saying that 
he was not an expert in the trade of plumbing. He is an expert in carpentry, 
in cement, in mortar, in the strength of material, in the art of constructing 
the walls, the floor, the staircases, the roofs, and is in duty bound to possess 
reasonable skill and knowledge as to all these things.” 

It is stated in 5 C. J. 270 that where an architect does not possess and 
exercise the requisite care and skill he will not only be liable in damages for 
defects in his plans, but cannot recover compensation for them. See Schreiner 
v. Miller, 67 Iowa 91; Larrimore v. Comanche Co., 32 8. W. 367; Pierson v. 
Tyndall, 28 S. W. 232; Niver v. Nash, 7 Wash. 558; and Shipman vy. State, 43 
Wis. 377; Columbus Co. v. Clowes (1903) 1 K. B. 244; Cauchon y. Maccosham, 
19 Dominion Law Reports 708; see also Erskine v. Johnson, 23 Neb. 261, and 
Dick vy. Jullian, 279 Fed. 993. 


No further payment should be made to Lambert Bassindale in 
this case and any claim therefor should be forwarded to this office 
for settlement in accordance with law accompanied by a detailed re- 
port of the defects in the plans and specifications drafted by him 
under the contract together with a statement signed by a number of 
the architects employed in the Treasury Departments as to whether 
in their opinion an architect making such mistakes in a set of plans 
and specifications may be considered as having exercised a reason- 
able degree of care and possesses the reasonable degree of skill 
ordinarily possessed by architects. Thereupon the claim will be con- 
sidered here and settled in accordance with the law and the facts. 

































(A-62602) 


CONTRACTS—PREVAILING WAGE RATE STIPULATIONS—INCREASED 
COSTS 















Where a contract for furnishing labor and material, and for performance of 
all work for completion of a Government building, requires payment of 
stipulated minimum rates of pay for skilled labor with a provision that in 
the event the prevailing hourly rates prescribed under collective agree- 
ments or understandings between organized labor and employers shall 
be above such stipulated minimum rates such higher agreed wage rates 
will apply, and no provision is made in the contract for assumpfion by 
the United States of all or any part of the increased cost occasioned 
thereby, any increased costs due to the payment of such higher rates are 
the responsibility of the contractor, and the rights and obligations so 
contractually fixed may not be altered to the disadvantage of the 
Government, 


Comptroller General McCarl to the Architect of the Capitol, October 10, 1935: 


There has been received your letter of September 19, 1935, with 
inclosures, as follows: 
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Under contract number ACcong—139 dated June 12, 1935, the Consolidated 
Engineering Company, of Baltimore, Maryland, agreed to furnish all labor and 
materials and perform all work for the completion of an Annex Building to 
the Library of Congress, Washington, D. C., in strict accordance with speci- 
fications and drawings dated January 31, 1935, and addenda to the Specifica- 
tions numbered 1 to 14, inclusive. Article 19 of the general conditions of 
the specifications, as amended by item 5 of addendum no. 2, provides that the 
contractor and all subcontractors shall pay a Minimum hourly wage for skilled 
labor of $1.10, provided that, in the event that the prevailing hourly rates 
prescribed under collective agreements or understandings between organized 
labor and employers on December 15, 1934, shall be above the minimum rate 
specified above, such agreed wage rates shall apply and be effective for the 
period of the contract but not to exceed twelve months from the date of the 
contract and, further, that where these agreements or understandings call for 
increases in wages to start during this twelve-month period, then such in- 
creased wages shall become the minimum wages from the agreed effective 
dates for the balance of this twelve-month period. 

Item 4 of addendum no. 2 includes a schedule showing the rates of wages 
per hour for various trades prevailing in Washington, D. C., on December 
15, 1934. This addendum stipulates a rate of $1.25 per hour for carpenters. 

The above provisions with respect to the payment of labor were inserted 
in the specifications pursuant to an agreement between the Government and 
organized labor dated August 14, 1933. The signature of Mr. Henry W. Blu- 
menberg to said agreement signifies assent on the part of the International 
Carpenters’ Labor Union. 

On August 30, 1935, the carpenters’ local union instituted a strike on this 
building for the purpose of obtaining an increase in wages from $1.25 per hour 
to $1.87 per hour, which strike is still in force. The increased rate was pur- 
suant to an agreement between the Master Builders’ Association and the Car- 
penters’ District Council dated May 17, 1935, subsequent to the receipt of bids 
on the Library annex on May 15, and was made effective from May 1, 1935. 

Under date of August 30, 1935, the contractor addressed a letter to this office 
advising it of the occurrence of the strike and stating his views that, if the 
earpenters should prevail in their demands, the contractor should be reimbursed 
by the Government for the total cost arising from the difference in rate between 
$1.25 and $1.37% per hour. 

Attention is invited to the fact that paragraph C of article 19 of the contract 
general conditions refers to the prevailing hourly rates on December 15, 1954, 
whereas the agreement of August 14, 1933, between organized labor and the 
Administrator of Public Works is based upon rates prevailing on April 50, 1933. 
This change was made at the request of the Washington Building Trades Council, 
of which the local carpenters’ union is a member, and pursuant to a letter of 
November 2, 1934, to Mr. John Locher, secretary of the council, from Mr. 
Phillip B. Fleming, Acting Deputy Administrator of the Federal Emergency 
Administration of Public Works. 

The following papers referred to above are enclosed herewith : 

Original letter from the Consolidated Engineering Company, dated August 
30, 1935. 

Copy of agreement dated August 14, 1933, between the Government and 
organized labor. 

Copy of letter to Mr. John Locher dated November 2, 1934, from the Deputy 
Administrator of Public Works. 

In order to avoid delay in the progress of the work, it is desired that the 
controversy be settled at the earliest date possible. Your views would be appre- 
ciated as to whether, under the terms of the contract, the contractor is protected 
with respect to the wage rates stipulated in addendum no. 2, and whether, if the 
claims of the carpenters are acceded to, the Government would be liable for the 
excess cost occasioned, and whether this office, with the approval of the Joint 
Commission to Acquire a Site and Additional Buildings for the Library of Con- 
gress, might properly increase the contract price accordingly. 


The Congress has authorized the appropriation of a total of 
$9,366,340 for the construction and equipment of the annex to the 
Library of Congress, and authorized the Architect of the Capitol 
to enter into contracts to that amount. By section 203 (a) of the 
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National Industrial Recovery Act of June 16, 1933 (48 Stat. 202), 
the President was authorized through the Federal Emergency Ad- 
ministrator of Public Works, or through such other agencies as he 
might create, ““* * * to advance upon request of the Commis- 
sion having jurisdiction of the project the unappropriated balance 
of the sum authorized for carrying out the provisions of the act 
entitled ‘An act to provide for the construction and equipment 
of an annex to the Library of Congress’, approved June 13, 1930 
(46 Stat. 583); such advance to be expended under the direetion of 
such Commission and in accordance with such act.” It is under- 
stood that, pursuant to the above provision, the Federal Emergency 
Administrator of Public Works turned over to the Commission the 
sum of $2,800,000 and, while the present contract, in the amount 
of $6,269,400, may be payable in part from the $2,800,000 so turned 
over to the Commission, and in part from funds authorized to be 
appropriated by the Congress, the plain intent of the Congress was 
that the funds turned over to the Commission pursuant to the provi- 
sion cited should be divested of identity as Public Works Adminis- 
tration funds, separated from control or supervision of the Federal 
Emergency Administrator of Public Works, and placed at the dis- 
posal of the Commission, to be expended in accordance with the act 
of June 13, 1930, supra. Thus, the funds so turned over to the Com- 
mission in conformity with the direction of the statute were not 
“appropriated by the Administrator of Public Works” within the 
meaning of the agreement of August 14, 1933, between that official 
and organized labor, and the provisions of said agreement do not 
bear upon the question here presented. 

Pertinent provisions of the specifications as carried into the con- 
tract, relative to wages, are as follows: 

19. Wages.—(a) All employees directly employed on this work shall be paid 
just and reasonable wages, which shall be compensation sufficient to provide, 
for the hours of labor as limited, a standard of living in decency and comfort. 
The contractor and all subcontractors shall pay not less than the minimum 


hourly wage rates for skilled and unskilled labor as follows: 
Skilled labor, $1.10 [changed to $1.25 for carpenters]. 


(c) In the event that the prevailing hourly rates prescribed under collective 
agreements Or understandings between organized labor and employers on De- 
cember 15, 1984 (changed to April 10, 1935), shall be above the minimum rates 
specifie dabove, such agreed wage rates shall apply: Provided, That such 
agreed wage rates shall be effective for the period of this contract, but not 
to exceed 12 months from the date of the contract, and further, where these 
agreements or understandings call for increases in wages to start during this 
twelve-month period, then such increased wages shall become the minimum 
wages from the agreed effective dates. 


The requirement that contractor pay employees the prevailing 
rate of wages is in conformity with the act of March 3, 1931, 46 
Stat. 1494, and related statutes, and there was stipulated in the speci- 
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fications bid upon and in the contract a minimum rate of $1.25 per 
hour for skilled labor, including, of course, carpenters. But in such 
connection it was further stipulated (19 (c) supra) that in the event 
the prevailing hourly rates prescribed under collective agreements 
or understandings between organized labor and employers on De- 
cember 15, 1934 (changed to Apr. 10, 1935), shall be above such 
stipulated minimum rate of $1.25 per hour, such agreed wage rates 
shall apply. And— 

Provided, That such agreed wage rates shall be effective for the period of 
this contract, but not to exceed 12 months from the date of the contract, and 
further, where these agreements or understandings call for increases in wages 


to start during this twelve-month period, then such increased wages shall 
become the minimum wages from the agreed effective dates. 


Whether there existed an agreement or understanding between 
organized labor and employers on April 10, 1935, fixing an hourly 
wage rate for skilled labor in excess of the minimum rate stipulated 
for in the contract, does not appear, but even if such an agreement 
or understanding existed and by reason thereof a higher rate is 
payable, it is a responsibility of the contractor as under the provi- 
sions of (c) supra, contractor assumed such risk and specifically 
agreed that such wage rates would be payable during the period of 
the contract but not necessarily beyond 12 months from the effective 
date. There appears nothing in the contract even suggesting that 
the United States would share any portion of increased labor costs 
during such 12-month period and which period cannot expire before 
June 12, 1936, and the rights and obligations so contractually fixed 
may not be altered to the disadvantage of the Government. 

What may have been intended by the provisions (e) and (f) of 
paragraph 19 of the specifications is not clear, but even if thereby it 
was intended to reserve authority to further obligate the appropria- 
tion, which seems doubtful, such provisions can have no effect with 
respect to the 12-month period contractually fixed as aforesaid. 

Your several questions are answered accordingly. 


(A-64300) 


INSURANCE OF PROPERTY—DISTRICT OF COLUMBIA ALLEY 
DWELLING AUTHORITY 


Funds made available by the District of Columbia Alley Dwelling Act of June 
12, 1934, 48 Stat. 930, may not be used for the insurance of property 
against any form of loss. 


Comptroller General McCarl to the Alley Dwelling Authority, October 10, 1935: 


There was received your letter of July 30, 1935, as follows: 


The Alley Dwelling Authority, created pursuant to an act of Congress, 
approved June 12, 1934, in carrying out the provisions of said act, acquired 
and will acquire in the future certain properties on which there are buildings 
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of various kinds. In order to further carry out provisions of said act, the Alley 
Dwelling Authority in the future may erect buildings and structures of various 
kinds and character. 


In order that the Government may be properly protected, and to safeguard, 


the property from fire, theft, and other destructive elements, it is necessary to 
obtain and provide some form of insurance. 

Does the District of Columbia Alley Dwelling Act contemplate expenditure 
of funds appropriated under the terms of said act for the payment of premiums 
on insurance policies for the proper protection of the United States Gov- 
ernment? 


Does the United States Governinent have a contract with any insurance com- 
pany or companies for the furnishing of insurance protection against fire, 
theft, and other elements? 


The act of June 12, 1934, 48 Stat. 930, supra, authorizes the Presi- 
dent to provide for the discontinuance of the use as dwellings of 
buildings located in alleys and to eliminate the hidden communities 
in inhabited alleys of the District of Columbia, “ and to carry out the 
policy declared in the act approved May 16, 1918, as amended.” 
Also, it conferred upon the President certain specified powers and 
discretion in carrying out the policy of the act. 

The act of May 16, 1918 (40 Stat. 550), which authorized the Presi- 
dent to provide housing for war needs, provided, among other 
things, that any expenditure thereunder in the District of Columbia 
“shall be made with a view to caring for the alley population of 
the District when the war is over, so far as it can be done without 
interfering with war housing purposes.” ‘This act contained no spe- 
cific authorization for the payment of premiums on fire insurance for 
the property acquired thereunder. The amendment of June 4, 1918 
(40 Stat. 595), authorizing the creation by the President of a cor- 
poration to carry out the purposes of the basic act, specified “such 
corporation or corporations to have or obtain all powers necessary 
or appropriate therefor.” In appropriating for the needs of said 
corporation for the fiscal year ending June 30, 1920, there were 
specifically provided in the act of July 19, 1919 (41 Stat. 2238), 
amounts for “the cost of premiums on fire-insurance policies.” 

The policy of Congress not to have public moneys used in the pay- 
ment of premiums on fire insurance is well established. See 7 Comp. 
‘Gen. 105; see also, 18 Comp. Dec. 781, in which it was said: “ The fact 
that Congress does not specifically appropriate for insurance pre- 
miums evidences the governmental policy of carrying its own risks, 
which policy seems reasonable in view of the immense value of its 
property and its location in all parts of the world.” While an ex- 
ception was made to this policy, during the emergency created by 
the World War, in connection with the activities of the United States 
Housing Corporation, it is to be observed that these exceptions were 
not based on general terms or implied authority but were specifi- 
cally authorized by the Congress. That the Government has not 
seen fit to alter this policy is evident from the fact that it has been 
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extended and is applied yearly to the District of Columbia appro- 
priations. In the appropriation act for the District of Columbia 
for the fiscal year 1935 (48 Stat. 851), it is specifically stated that the 
appropriations made therein shall not be used for the payment of 
premiums or other cost of fire insurance. 

There appears nothing in the basic act of May 16, 1918, supra, 
as amended, or in the District of Columbia Alley Dwelling Act of 
June 12, 1934, supra, which provides either in specific or general 
terms for the insurance of property against any form of loss. Au- 
thority for the payment of premiums on fire insurance made under 
the basic act, as amended, by the United States Housing Corpora- 
tion did not rest upon the broad general delegation of powers con- 
tained therein, but. was based upon specific, authorization later ob- 
tained from the Congress. 

It is a rule of long standing in the construction of appropriation 
acts to determine their availability for payment of premums on 
fire insurance, that such usage of appropriated funds must be spe- 
cifically authorized in the wording of the act. It is not sufficient 
that there is no law specifically providing that the United States 
shall not insure its property against loss (23 Comp. Dec. 297). 

The questions presented in your above-quoted submission are an- 
swered in the negative. 


(A-65343) 


HOUSING AND SLUM CLEARANCE PROJECTS—MUNICIPAL TAX 
PAYMENTS 


Moneys received from rentals or otherwise in connection with housing and 
slum clearance projects undertaken pursuant to the authority contained in 
section 203 of the act of June 16, 1933, 48 Stat. 202, may not be used for 
payment to municipalities of real-estate taxes, or payments in lieu of said 
taxes, on the property involved, 


Comptroller General McCarl to the Administrator, Federal Emergency Admin- 
istration of Public Works, October 10, 1935: 


There has been received your letter of September 9, 1935, as 
follows: 


One of the most serious difficulties which will be encountered in the opera- 
tion of the low-cost housing and slum Clearance projects constructed by me, 
pursuant to the authority conferred by the National Industrial Recovery Act 
and the Emergency Relief Appropriation Act of 1935, arises from the fact that 
property owned by the Federal Government is not subject to taxation by States 
and municipalities. Unless the tenants of these projects receive police and fire 
protection and the use of schools and other municipal facilities furnished by 
cities in which such projects are located, few people will care to reside therein. 
Normally, these municipal services are furnished to the inhabitants of the city 
without a direct charge therefor, but the cost is met by the city through tax- 
ation. Many cities have informed us that, in view of the fact that they 
will not receive any taxes from these projects, they will not be able to 
furnish such services to our projects. It must be acknowledged that the posi- 
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tion taken by such cities is not unreasonable. The cost to the Government of 
supplying these services directly would be prohibitive and for the operation of 
the projects some arrangement must be made which will be satisfactory to the 
cities in which these projects are located. 

As a typical example of the problem with which we are confronted, the city 
of Atlanta, in which the techwood and university projects are located, has 
advised us that it will not supply these facilities and services unless paid 
therefor. In the instance of the techwood project the real estate taxes prior 
to the acquisition of the property by the Government amounted to approxi- 
mately $4,470.38. The area was occupied by 228 families, so that the city was 
receiving approximately $15.22 for each family residing within the area. 

The tax rate for the city of Atlanta is $15 per thousand and the basis of the 
assessment is approximately 70 percent of the property’s actual value. If 
the project was privately owned, the city tax which would have to be paid 
on the property would be approximately $31,999.50, the estimated value of the 
project when completed being $2,875,000. The project when completed will 
house 604 families or practically three times the number of people who form- 
erly lived in this area and, using the family unit as a basis and measuring the 
amount to be paid to the city, the city would be entitled to $9,192.88. In dis- 
cussions with the city of Atlanta the officials have indicated a willingness to 
accept 5 percent of the rentals of this property. The estimated rentals will 
amount to $192,000 a year. This 5 percent is somewhat more than the taxes 
previously collected by the city, but is much less than the taxes that an individ- 
ual would have to pay based on the value of the property as improved, and is 
practically identical with the rate per family which the city received before 
the taking over of the land by the Government. 

I consider a 5 percent payment to the city a fair and reasonable compensa- 
tion for the services and facilities which it will supply and fell that it would 
be for the best interests of the Government to enter into an agreement with 
the city of Atlanta to obtain such services. 

It is to be noted that this will not in effect be a payment by the Government, 
but will rather be an indirect payment by the tenants, collected by the Govern- 
ment as part of the rent and turned over to the city. Your attention is also 
directed to previous rulings of your office holding that the payment for water 
and like services is not the payment of taxes by the Government. I consider 
payment for school facilities and fire and police protection to be in the same 
category. 

Before entering into any negotiations with the city, however, I should like 
your advice as to whether or not you will interpose any objections to the pay- 
ment by the Government to the city of Atlanta of a sum equal to 5 percent 
of the amount of the rentals received from the tenants of the project in return 
for the use of the city’s facilities and services. 


The recognized and intended purpose of the low-cost housing 
project is the elimination of undesirable local housing conditions 
and the substitution therefor of suitable housing facilities for people 
in low income brackets. While the land acquired by the United 
States for this purpose and the buildings constructed thereon are, 
for the time being, to be rented, it appears possible that eventually 
provision will be made for their sale, perhaps on a long-time basis. 
In such event, the party to whom the property is sold will be, of 
course, liable for such taxes as are thereafter properly assessed by 
the local authorities based on the then value of the property. 

The construction of such housing projects has, no doubt, created 
employment and it is to be assumed the buildings constitute im- 
provements of recognized social and economic value to the com- 
munity. Comparing the value of the property as thus improved 
with the value of the property prior to purchase by the United 
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States, it can readily be seen that when the properties again become 
taxable the local authorities will more than make up the loss of a 
few years’ taxes while the property is owned by the United States. 
Also, there is the fact that profitmaking is not one of the purposes 
of the relief program, and the further fact that the State or local 
authorities were not called upon to match Federal funds or to con- 
tribute any part of the moneys being used in connection with the 
construction of the projects. Considering the matter in such light 
it would seem that the municipalities and other local agencies in- 
volved would be willing, in view of the valuable and lasting im- 
provements erected at Federal expense, to furnish without question 
necessary facilities and services to the projects while in Federal 
ownership, such as schools, police and fire protection, etc.; and 
whether such municipalities may discriminate among the residents 
thereof in furnishing schools, police, fire protection, and other facil- 
ities, according to what houses they may be living in, and particu- 
larly houses of the United States, as your letter states the city of 
Atlanta threatens to do, and also whether the city officials may fix 
and enforce collection of a percent of the rents in lieu of other fixed 
rates of taxation, are matters primarily for determination by the 
officials of the particular cities. No public moneys of the United 
States can forcibly be so impressed. 

Aside from the foregoing, the rule is well established that the 
Federal Government or its activities may not be taxed. See MeCul- 
loch v. Maryland, 4 Wheat. 316; Panhandle Oil Co. v. Mississippi, 
277 U. S. 229; and Standard Oil Co. v. California, 291 U. S. 242. 
Furthermore, section 203 of the act of June 16, 1933, 48 Stat. 202, 
under which these projects were undertaken, authorized the Presi- 
dent, through the Administrator of Public Works: 


* * * (3) to acquire by purchase, or by exercise of the power of eminent 
domain, any real or personal property in connection with the construction of 
any such project, and to sell any security acquired or any property so con- 
structed or acquired or to lease any such property with or without the privilege 
of purchase: Provided, That all moneys received from any such sale or lease 
or the repayment of any loan shall be used to retire obligations issued pursuant 
to section 209 [210] of this act, in addition to any other moneys required to 
be used for such purposes; * * * 

Accordingly, in view of the express statutory provision for the 
disposition of all moneys received from the projects, whether as 
rentals or otherwise, there is no authority for the use of any part 
thereof for the payment of real estate taxes on the property involved 
in the projects or for any such payments, in lieu of taxes, as are by 
your submission proposed, See, also, sections 3617 and 3618, Revised 


Statutes. 
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(A-65125) 


RAILWAY POSTAL CLERKS—SUBSTITUTES ASSIGNED TO ROAD 
DUTY—COMPUTATION OF SERVICE 


In view of the provisions of the act of August 14, 1935, 49 Stat. 650, substitute 
railway postal clerks, assigned to road duty, are entitled to a full day's 
credit for 6 hours 40 minutes’ work on any one day in computing service 
for appointment or promotion purposes. 


Acting Comptroller General Elliott to the Postmaster General, October 14, 1935: 


There was received your letter of September 30, 1935, as follows: 


Attention is invited te the prior correspondence, particularly your decision 
of September 6, 1935 (A-65125), relative to the applicability of the act of 
August 14, 1935, Public, No. 275, to employees of the Postal Service. 

Inviting attention to the provisions of paragraph 4 of section 2011, Postal 
Laws and Regulations, regulating the service credit of substitutes, a further 
expression of your views is desired as to the amount of credit which may 
lawfully be given substitutes for a day on the road. It will be noted that 
the law quoted in section 2011, paragraph 4, Postal Law and Regulations 
(39 U. 8. C., 614), fixes eight hours as a standard day for promotion purposes, 
whereas the act of August 14, 1935, shortens the day on lines to six hours and 
forty minutes, leaving eight hours as the day in all other organizations of 
the Railway Mail Service. If substitutes can be given full promotion credit 
for six hours and forty minutes on the road on the basis of 306 days per 
annum, it follows that they will not willingly work in other organizations 
where the requirement is eight hours for 254 days per annum. Your opinion 
is accordingly requested as to whether a road day of six hours and forty 
minutes should be treated as a full eight-hour day for appointment and 
promotion purposes or as five-sixths of a day. 

In view of the fact that the act of August 14 becomes effective October 1 
a prompt decision will be appreciated.” 


Section 1 of the act of August 14, 1935 (49 Stat. 650), provides 
as follows: 


That when the needs of the service require supervisory employees, special 
clerks, clerks, and laborers in first- and second-class post offices, and employees 
of the motor-vehicle service, and carriers in the city delivery service and in the 
village delivery service, and employees of the Railway Mail Service, clerks at 
Division Headquarters of post-office inspectors, employees of the Stamped Envelop 
Agency, and employees of the mail equipment shops; cleaners, janitors, telephone 
operators, and elevator conductors, paid from appropriations of the First Assist- 
ant Postmaster General; and all employees of the Custodial Service except 
charwomen and charmen and those working part time, to perform service on 
Saturday they shall be allowed compensatory time for such service on one day 
within five working days next succeeding the Saturday on which the excess service 
was performed: Provided, That employees who are granted compensatory time 
on Saturday for work performed the preceding Sunday or the preceding holiday 
shall be given the benefits of this act on one day within five working days following 
the Saturday when such compensatory time was granted: Provided further, 
That the Postmaster General may, if the exigencies of the service require it, 
authorize the payment of overtime for service on the last three Saturdays in 
the calendar year in lieu of compensatory time, except cleaners, janitors, tele- 
phone operators, and elevator conductors paid from the appropriation of the 
First Assistant Postmaster General, and custodial employees who shall be given 
compensatory time in lieu of overtime pay within thirty days next succeeding ; 
And provided further, That for the purpose of extending the benefits of this act 
to railway postal clerks the service of suid railway postal clerks assigned to 
road duty shall be based on an average not exceeding 6 hours and 40 minutes 
per day for three hundred and six days per annum, including a proper allow- 
ance for all service required on lay-off periods as provided in Post Office De- 
partment circular letter numbered 1348, dated May 12, 1921; and railway postal 
clerks required to perform service in excess of six hours and forty minutes 
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daily, as herein provided, shall be paid in cash at the annual rate of pay or 
granted compensatory time, at their option, for such overtime. 


Section 7 of the act of February 28, 1925, 43 Stat. 1062, 1063, sec- 


tions 613 and 614, title 39, U. 8S. Code, provide, in part, as follows: 


Substitute railway postal clerks shall be paid for services actually performed 
at the rate of $1,850 per annual, the first year of service to constitute a 
probationary period, and when appointed regular clerks shall receive credit 
on the basis of one year of actual service performed as a substitute and be 
appointed to the grade to which such clerk would have progressed had his 
original appointment as a substitute been to grade 1. Any fractional part 
of a year’s substitute service will be included with his service as a regular 
clerk in determining eligibility for promotion to the next higher grade following 
appointment to a regular position. 

+ *” *” *~ * * * 

* * * Provided, That service of clerks shall be based on an average of not 
exceeding eight hours daily for three hundred and six days per annum, 
including proper allowances for all service required on lay-off periods. Clerks 
required to perform service in excess of eight hours daily, as herein provided, 
shall be paid in cash at the annual rate of pay or granted compensatory time 
at their option for such overtime. Railway postal clerks assigned to terminal 
railway post offices and transfer offices and laborers in the Railway Mail 
Service shall be required to work not more than eight hours a day, and that 
the eight hours of service shall not extend over a longer period than ten 
consecutive hours, and that in cases of emergency, or if the needs of the 
service require, they may be required to work in excess of eight hours a day, 
and for such additional service they shall be paid in proportion to their 
salaries as fixed by law. 


The earlier statute of February 28,1925, unquestionably fixed 8 
hours as the length of a work day, and 306 days as the length of 
the work year for all regular railway postal clerks, including those 
on road duty. The later act of August 14, 1935, unquestionably 
reduces to 6 hours, 40 minutes, the length of the work day of railway 
postal clerks on road duty, retains the length of their work year 
as 306 days, but makes no change in the length of the work day or 
work year of other classes of railway postal clerks. These statutory 
distinctions may not be eliminated by construction. While neither 
of the statutes specifically so provide, it would seem proper to com- 
pute the length of the work day of substitute railway postal clerks 
the same as for the regular clerks for whom substituting. 

Accordingly, a substitute railway postal clerk assigned to road 
duty would be entitled to a full day’s credit for 6 hours, 40 minutes’ 
work on any one day in computing a year’s service of 306 days for 
appointment or promotion purposes. 


(A-65125) 


SUBSTITUTE RAILWAY POSTAL CLERKS—COMPENSATION—FORTY- 
HOUR WEEK 


The act of August 14, 1985, 49 Stat. 650, regulating the hours of work of certain 
postal employees, does not affect the basis of payment of compensation of 
substitute railway postal clerks, and they may be paid for full time when 
assigned to take the place of a regular postal clerk for a continuous 
period. 
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Acting Comptroller General Elliott to the Postmaster General, October 14, 1935: 
There was received your letter of September 30, 1935, as follows: 


Attention is invited to the prior correspondence, particularly your decision 
of September 6, 1935 (A-65125), relative to the applicability of the act of 
August 14, 1935, Public, No. 275, to employees of the Postal Service. 

It is provided by paragraph 4 of section 2011, Postal Laws and Regulations 
(39 U. S. C. 614), that substitute railway postal clerks shall be paid for services 
actually performed. Under this law these employees have been paid for full 
time while working continuously on an assignment vice a regular clerk, thus 
getting the benefit of any lay-off period involved. Substitutes performing serv- 
ice under such conditions have been designated “ acting clerks.” 

Under the forty-four-hour work week it has been possible to give substitute 
railway postal clerks the benefit of that law when performing continuous serv- 
ice as “acting clerks” in regular assignments in terminal railway post offices 
and similar organizations because four hours constituted a full day on Saturday 
and they could therefore be paid six days’ pay for a work week of forty-four 
hours. However, this condition will not obtain under the forty-hour-week law 
(act of August 14, 1935) because the assignments referred to will be on a 
five day per week basis and substitutes performing continuous service in “ act- 
ing clerk” assignments will not perform any service on Saturdays since the 
assignment will be scheduled only five days a week. Regular clerks in these 
assignments will receive six days’ pay for five days’ work and the question 
accordingly arises whether the Department can give substitutes six days’ pay 
for five days’ work when they perform continuous service under the same con- 
ditions. An expression of your views on this point is desired. 

Since the act of August 14, 1935, becomes effective October 1, a prompt 
decision will be appreciated. 


Section 7 of the act of February 28, 1925, 43 Stat. 1062, provides 
in part as follows: 

Substitute railway postal clerks shall be paid for services actually per- 
formed at the rate of $1,850 per annum, the first year of service to consti- 
tute a probationary period, and when appointed regular clerks, shall receive 
credit on the basis of one year of actual service performed as a substitute and 
be appointed to the grade to which such clerk would have progressed had his 
original appointment as a substitute been to grade 1. Any fractional part of 
a year’s substitute service will be included with his service as a regular clerk 


in determining eligibility for promotion to the next higher grade following 
appointment to a regular position. 


The compensation of substitute railway postal clerks is fixed by 
statute on an annual, not an hourly basis. Hence, it is not improper 
to pay them for full time when assigned to take the place of a regu- 
lar postal clerk for a continuous period. The act of August 14, 1935, 
49 Stat. 650, regulating the hours of work of certain postal em- 
ployees was not intended to and does not affect such basis of payment 
of compensation of substitute railway postal clerks. Decision of 
September 6, 1935, A-65125, 15 Comp. Gen. 175. The question pre- 
sented is answered in the affirmative. 


(A-65962) 


TRAVELING EXPENSES—COAST GUARD—USE OF OWN AUTOMOBILE 
BETWEEN DOMICILE AND PLACE OF EMPLOYMENT 


Reimbursement for expenses incurred in connection with travel performed by 
an enlisted man of the Coast Guard between his place of lodging or sub- 
sistence and place of performance of duty, is not authorized, notwith- 
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standing the lodging and subsistence is furnished in kind by the 
Government. 


Acting Comptroller General Elliott to Homer Canter, United States Coast 
Guard, October 15, 1935: 


There has been received your request for review of settlement 
December 7, 1934, disallowing your claim for reimbursement for 
expenses for gasoline and oil for travel performed by automobile 
between United States Coast Guard radio station barracks and the 
radio station in St. Petersburg, Fla., for the period July 1, 1933, to 
May 31, 1934, inclusive. The claim was disallowed for the reason 
that the travel in question was not performed under orders placing 
you in a travel status. 

You state, and the report of the commanding officer shows, that 
the travel for which reimbursement is claimed was performed in 
your own automobile between your place of duty and the barracks 
or living quarters, both points being in the city of St. Petersburg, 
Fla., but over 3 miles apart. 

Section 3 of the Treasury, Post Office Appropriation Acts, for 
the fiscal years 1934 and 1935, 47 Stat. 1513 and 48 id. 450, is as 
follows: 

No appropriation available for the executive departments and independent 


establishments of the Government for the fiscal year ending June 30, 1934, 


whether contained in this act or any other act, shall be expended— 
eS * BS cg *” * * 


(b) For the maintenance, operation, and repair of any Government-owned 
motor-propelled passenger-carrying vehicle not used exclusively for official pur- 
poses; and “ official purposes” shall not include the transportation of officers 
and employees between their domiciles and places of employment, except in 
cases of medical officers on out-patient medical services and except in cases of 
officers and employees engaged in field work the character of whose duties 
makes such transportation necessary and then only as to such latter cases 
when the same is approved by the head of the department or establishment 
concerned. The limitations of this subsection (b) shall not apply to any motor 
vehicles for official use of the President, or of the heads of the executive 
departments, * * * [Underscoring supplied]. 

This is a statutory declaration, independent of the other provisions 
of the statute, that the transportation of an officer or employee be- 
tween his domicile and his place of employment is not travel for 
official purposes. 

The law does not authorize, nor does the appropriation cover, 
expenses of the character involved in your claim. The law contem- 
plates that travel at an employee’s station between his place of lodg- 
ing or subsistence and place of performance of duty shall be borne 
by the employee, and the fact that lodging and subsistence is fur- 
nished in kind by the Government does not modify the rule. 

Upon review the settlement disallowing your claim is found to be 
correct and must be sustained. 
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(A-56413) 


RURAL LETTER CARRIER—COMPENSATION—SAVING CLAUSE, ACT 
OF JUNE 235, 1934 


A rural letter carrier, who, on and before July 1, 1934, was serving three times 
a week a route less than thirty miles in length is entitled to the benefit of 
the saving clause regarding reduction in compensation in the act of June 25, 
1934, 48 Stat. 1212, for six-times-a-week service after July 1, 1934, on the 
same unlengthened route. If the service on and before July 1, 1934, was 
on the basis of six times a week and was reduced to three times a week 
subsequent to July 1, 1934, the saving clause inures to the carrier pro- 
portionately on that basis. 


Acting Comptroller General Elliott to the Postmaster General, October 16, 1935: 
There was received your letter of October 2, 1935, as follows: 


Attention is invited to your decisions of July 5 and July 20, 1984 (14 C. G. 
18 and 57), construing the saving clause contained in the act of June 25, 1934, 
in the adjustment of salaries of rural letter carriers. Your decision is now 
sought on the following questions: 

Is the rural carrier who on and before July 1, 1934, was serving three times 
a week a route less than thirty miles in length entitled to the benefit of the 
saved salary for six-times-a-week service over the same route if, subse- 
quent to July 1, 1934, the frequency of service on the route—without change 
either in the route or the length thereof—is increased from three to six times 
a week? 

Is a rural carrier who on and before July 1, 1934, was serving a route six 
times a week entitled to the benefit of the saving clause if the frequency of 
service on the route was reduced from six to three times a week subsequent 
to July 1, 1934? 

Your prompt decision on these points will be appreciated. 


In decision of July 20, 1934 (14 Comp. Gen. 57, 58), it was held as 
follows: 


In the application of saving clauses preventing or limiting loss of salary, 
which have appeared in statutes readjusting or authorizing the readjustment 
of salary rates of Federal personnel, it has been uniformly recognized that 
the saving clause is personal to the officer or employee, and continues only so 
long as he continues to hold the same oflice or position. 6 Comp. Gen. 322; id. 
727; 11 id. 352. There is nothing in the wording of the saving clause in section 
1 (da) of the act of June 25, 1934, Public, No. 463; to justify or authorize any 
different application. 

Pursuant to this principle, a rural letter carrier may be regarded as occupying 
the same position in which the inhibition against reducing his compensation 
more than $180 per annum applies, only so long as he continues to perform at 
least the same amount of service on the same route, and it may be held, 
also, that the benefit of the saving clause inures to him proportionately 
when the same route is reduced in length, but that the saving clause does not 
apply upon the transfer of the carrier from one route to another. 


The first rural carrier mentioned in your letter continues to per- 
form at least the same amount of service on the same route, and, 
accordingly, under the principle stated in the quoted decision, is 
entitled to the benefit of the saving clause. 

Section 8 of the act of February 28, 1925, 43 Stat. 1064, provides in 
part as follows: 

A rural carrier serving one triweekly route shall be paid a salary and equip- 


ment allowance on the basis of a route one-half the length of the route served 
ty him. * * © 
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Hence the length of the route of the second rural carrier mentioned 
in your letter may be regarded as reduced to half its length and the 
saving clause inures to him proportionately on that basis, that is, his 
annual salary should not be reduced more than $90 (one-half of $180) 
by operation of subsection (a) of section 8 of the act of February 28, 
1925, as amended by the act of June 25, 1934, 48 Stat. 1212, reducing 
the basic salary rates of rural letter carriers. 


(A-66482) 


TRANSPORTATION—GOVERNMENT PROPERTY—REGULAR TARIFF 
RATES LOWER THAN APPLICABLE GOVERNMENT CLASS RATES 


Government officers are without authority to contract for transportation rates 
higher than those tendered to the public in duly published and authorized 
tariffs. 


Decision by Acting Comptroller General Elliott, October 16, 1935: 


The Ericsson Lines, Inc., has requested review of settlement 95193, 
September 20, 1934, which disallowed $2.21 upon carrier’s bill num- 
ber 2083 for the transportation of 50 kits of paint, 3,680 pounds, from 
Philadelphia, Pa., to Baltimore, Md., per bill of lading T-244649, 
May 8, 1934. 

The carrier presented its bill for $7.73 based on a specially quoted 


fourth-class rate of $0.21 and was allowed in certificate 95193 the 
sum of $5.52 based on a regular published tariff commodity rate of 
$0.15. 

The carrier urges in its application for review that the class scale 
of rates, which is tendered as applicable to Government property, 
should be applied regardless of lower rates published to the public at 
large. 

To charge the Government for transportation in excess of the 
charges applicable to the general public would be contrary to public 
policy as was stated in 19 Comp. Dec. 208: 


The Government being entitled like any other shipper to the regular tariff 
rates * * * no contract in excess of said * * rate is valid, for it 
would be, as to said excess, a gift of public money tie no consideration there- 
for, and no officer has the right to give away public revenues. 


Also in Mo. Pac. R. R. Co. v. United States, 71 Ct. Cls. 650, 661, it 


was said: 


Government officers are without authority to contract for rates higher than 
those tendered to the public in duly published and authorized tariffs. 


The allowance having been made in accordance with a regular 
tariff rate in effect at the time of shipment and available to the 
public, the settlement is sustained. 

87459°—36—21 
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(A-45473) 


GENERAL ACCOUNTING OFFICE—JURISDICTION—CLAIMS IN FAVOR 
OF THE UNITED STATES 


Claims in favor of the United States arising in the various departments and 
establishments of the Government are for reporting to the General Account- 
ing Office and are for settlement and adjustment by that office as required 
by section 305 of the Budget and Accounting Act of June 10, 1921, 
42 Stat. 24. 


Acting Comptroller General Elliott to the Postmaster General, October 17, 1935: 


This office is in receipt of a letter dated August 21, 1935, from the 
Solicitor, Post Office Department, as follows: 

Will you kindly furnish this office for use in connection with the reports 
which it is requested to make to the Bureau of Internal Revenue a state- 
ment as to whether any indebtedness or claim arose on the part of the Gov- 
ernment against the National Surety Company, New York, N. Y., on account 
of the Brooklyn and Queens Screen Manuiacturing Company’s contract TI 
SA 3050, dated March 30, 1932, for the construction of the post office at 
Hempstead, New York. The National Surety Company’s bond is numbered 
5221005. 

It is my understanding that a settlement was made February 12, 1934, 
which resulted in payments to both the contractor and the surety company. 

Please furnish me full details of this settlement, as well as information 
above requested as to whether any other claims have arisen or are likely to 
arise out of the aforesaid contract. 


As you know, all claims for and against the United States are 
required to be settled and adjusted in this office. See section 305 
of the Budget and Accounting Act of June 10, 1921, 42 Stat. 24. 
There is an established procedure for the settlement in this office 
of claims in favor of the United States and for the preparation and 
transmittal to the Department of Justice of transcripts for judicial 
proceedings where the debtor fails or refuses to pay any balance 
certified to be due the Government. See 7 Comp. Gen. 193, 194, and 
letter dated February 7, 1931, from the Attorney General of the 
United States to the heads of various depattments and independent 
establishments. Also, such procedure in reporting claims arising 
in the various departments and establishments of the Government 
against debtors enables the making of a central debt record in this 
office against which all claims against the Government are cleared 
before allowances are made, and in that manner many debts are 
collected through set-off, or rather considering debits as well as 
credits in the settlement of the account, without the necessity of 
incurring the expense of judicial proceedings. See Barry v. United 
States, 229 U. S. 47, and Taggart v. United States, 17 Ct. Cls. 322. 

In the particular case mentioned by the Solicitor of the Post Office 
Department in his above-quoted letter of August 21, 1935, the said 
contract T1lsa-—3050, dated March 30, 1932, between the United States 
and the Brooklyn and Queens Screen Manufacturing Co., Inc., with 
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the National Surety Co. of New York as surety, was a Treasury 
Department contract for the construction of a post office building 
at Hempstead, N. Y. Neither the execution nor the performance of 
said contract was under the supervision of the Post Office Depart- 
ment, but the Chief Clerk of this office, in letter of July 1, 1935, 
forwarded to the Solicitor a copy of the contract as requested in his 
letters of May 23 and June 12, 1935. 

This office has a regularly established procedure not only for the 
settlement of claims for and against the United States and the col- 
lection of balances certified to be due the Government but in report- 
mg to the Bureau of Internal Revenue in response to its request any 
balances which may be due the Government from corporations re- 
ported by said bureau as having filed petitions for reorganization 
under the provisions of the bankruptcy act as amended. No balance 
was reported in this case for the reason that the records indicate 
that there is a balance due from the Government under the contract 
of March 30, 1932, which has been withheld because of other items 
of indebtedness to the Government. 

You are advised accordingly. 


(A-61074) 


EMPLOYMENT OF ARCHITECTS—DISTRICT OF COLUMBIA ALLEY 
DWELLING AUTHORITY 


Funds of the District of Columbia Alley Dwelling Authority may be expended 
for employment of architects for temporary duty only if there are not 
available in said establishment personal services of the character desired 
and such personal services cannot be obtained in accordance with the Civil 
Service rules and regulations, and then only by direct hire with the consent 
of the Civil Service Commission and at rates not in excess of those specified 
by the Classification Act. 


Comptroller General McCarl to the Chairman of the Alley Dwelling Authority 
for the District of Columbia, October 18, 1935: 


There has been received your letter of October 9, 1935, as follows: 


On March 28, 1935, this office addressed you concerning the question as to 
whether or not the Alley Dwelling Authority, under the terms of the District 
of Columbia Alley Dwelling Act, approved June 12, 1934, is legally authorized 
to expend funds to employ the services of an architect or architects without 
regard to the civil-service rules and regulations and the Classified Service 
Act. 

From your response to this question (A-61074, dated May 23, 1935), it is 
inferred that the Authority might employ an architect or architects on a 
commission basis in the development of a specific project in cases where ex- 
perience, ability, and talent are needed peculiar to the project under considera- 
tion. Such an instance has now arisen, 

The Alley Dwelling Authority is considering the construction of an apart- 
ment building on a long, narrow plot of land. This apartment is to be con- 
structed especially for occupancy by Negro tenants. The Authority wishes to 
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put on this lot a building that will be good in all the essentials, that will be 
pleasing in design, and will be economical to construct and maintain. Its own 
architect has drafted tentative plans for this building, but the character of the 
site and building makes it a difficult one. 

To carry out the plan above mentioned, the Authority deems it necessary to 
avail itself of the technical knowledge and experience of an architect or 
architects who are familiar with and experienced in the construction and 
maintenance field of apartment construction. The Authority has determined, 
after careful investigation, to employ as consultants, the Housing Committee 
of the Allied Architects of the District of Columbia, upon a fee basis for their 
services. The contract and the amount to be paid, of course, will be subject 
to your approval. 

Under the circumstances outlined above, may funds of the Alley Dwelling 
Authority be legally expended in this specific instance for the employment of an 
architect or architects without regard to the Classification Act? 


It is not understood how such an inference as suggested by you 
could be drawn from the decision to you of May 23, 1935, in which it 
was stated— 

* * * This statute contemplates the direct employment of such personnel 
as may be necessary to carry out the provisions of the Alley Dwelling Authority 
and there is not contained therein any authority specifically to contract for such 


personal services or to employ personal services otherwise than in accordance 
with the Civil Service rules and regulations and the Classification Act. * * * 


It is well established that in the absence of statute specifically pro- 
viding otherwise, consultants or other expert personal services may 
be engaged by direct employment, only, and not by contract with a 
firm, corporation, or association to furnish the services of such persons 
as it may select. See decision in 9 Comp. Gen. 169 rendered to the 
Commissioners of the District of Columbia with respect to contracting 
with the Allied Architects, Inc., for architectural services. 

However, your letter of October 11, 1935, makes the following 
explanation: 

As a matter of explanation, and in order to clarify the * * * communi- 
_eation to you of October 9, the Authority wishes to make this statement: The 
Authority had in mind the employment of an individual architect as associate 
and consultant and did not have in mind the employment of the corporation 
known as the “Housing Committee of Allied Architects of the District of 
Columbia.” 

However, the Authority at this time is not bound by any contract or obliga- 
tion whatever to employ any certain person, firm, or corporation. Only after 
having first investigated the ability and experience of various architects, the 
Authority had determined to employ an individual architect as associate and 
consultant, not because of his business affiliation but because of his own ability. 

In view of this statement, is the Alley Dwelling Authority legally authorized 


to expend funds appropriated to it in this specific instance for the employment 
of an architect, without regard to the Classification Act? 


If there are not available in your establishment personal services 
of the character desired and they cannot be employed in accordance 
with Civil Service rules and regulations, such services of particular 
individuals may be engaged by direct hire for temporary duty, with 
the consent of the Civil Service Commission, at rates not in excess of 
those specified by the Classification Act. 

The question presented is answered accordingly. 
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(A-65970) 


PAY PERIODS—VETERINARY CORPS, UNITED STATES ARMY— 
PROMOTION 


Officers of the Veterinary Corps, United States Army, promoted under the 
provisions of sections 4 and 8 of the act of July 31, 1935, 49 Stat. 506, are 
entitled to the rank, pay, and allowances of the respective grades upon 
completion of the same respective periods of service prescribed by law in 
force on June 30, 1985, for officers of the Medical Corps of the Army. 


Comptroller General McCarl to Lieut. Col. F. M. Holmes, United States Army, 

October 18, 1935: 

There has been received your letter of September 9, 1935, request- 
ing decision whether you are authorized to make payment on a 
voucher transmitted therewith in favor of Capt. Russell McNellis, 
Veterinary Corps, United States Army, for difference between pay 
and allowances of the first period and the second period from August 
1 to 3, 1935, and the difference between pay and allowances of the 
second period and the third period from August 4 to 31, 1935. 

The Official Army Register, 1935, at page 467 shows the services 
of this officer as follows: “2 Lt. V. C. 1 July 32; accepted 4 Aug. 32.” 

Sections 4 and 8 of the act of July 31, 1935, 49 Stat, 506, 507 pro- 
vide: 

Sec. 4. That general officers of the line, chiefs and assistant chiefs of 
branches, and all nonpromotion-list officers shall continue to be appointed and 
promoted as now authorized by law, except that officers of the Veterinary 
Corps of the Medical Department shall be promoted to, and chaplains shall 
be given the rank, pay, and allowances of the respective grades to and including 
that of colonel upon completion of the same respective periods of service pre- 
scribed by law in force on June 30, 1935, for officers of the Medical Corps. 
From and after the effective date of this act original appointments in the 
Veterinary Corps shall be made in the grade of first lieutenant from Reserve 
veterinary officers between the ages of twenty-three and thirty-two years, and 
officers serving in that Corps on the effective date of this act in the grade of 


second lieutenant shall be promoted to the grade of first lieutenant as of said 
date. 


* * * * + * a 

Seo. 8. This act shall be effective the first of the month following the date 
of enactment of this act, and all laws and parts of laws, insofar as they are 
inconsistent with or in conflict with any of the provisions hereof, are hereby. 
repealed as of that date. 

Under the provisions of this act this officer was promoted August 
1, 1935, to first lieutenant, with less than 3 years’ service, and was 
promoted to captain effective August 4, 1935, by virtue of having 
completed 3 years’ service. The difference in pay claimed is that 
represented by the computation under section 1 of the act of June 
10, 1922, 42 Stat. 626, as an officer first appointed in the permanent 
service as second lieutenant, and as an officer whose first appoint- 
ment was above second lieutenant. The cited statute provides 
that from and after the effective date of this act original appoint- 
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ments in the Veterinary Corps shall be made in the grade of first 
lieutenant. Officers originally appointed in such Corps as second 
lieutenants and serving in that grade were authorized to be pro- 
moted to the grade of first lieutenant effective August 1, 1935, and 
although the language of the statute is ambiguous the intent is that 
they shall be given the rank, pay, and allowances of the respective 
grades upon completion of the same respective periods of service 
prescribed by law in force on June 30, 1935, for officers of the Medi- 
cal Corps. Officers of the Medical Corps in the Army under the 
provisions of section 10 of the act of June 4, 1920, 41 Stat. 767, are 
originally appointed in the grade of first lieutenant, and promotion 
to captain is authorized upon completion of 3 years’ commissioned 
service. Captain McNellis was first appointed in the grade of sec- 
ond lieutenant, but by virtue of his assimilation for pay purposes 
with officers of the Medical Corps of the same respective periods of 
service he was entitled during the period August 1 to 3, 1935, to pay 
and allowances of the second period and during the period August 
4 to 31, 1935, to pay and allowances of the third period. Accord- 
ingly, you are advised that, if otherwise correct, payment is author- 
ized of the difference in pay claimed on the voucher. 


(A-66123) 


COMPENSATION—POST OFFICE DEPARTMENT—PER DIEM 
EMPLOYEES OF MAIL EQUIPMENT SHOPS 





The hourly rates established for per diem skilled trades employees in the mail 
equipment shops pursuant to the provisions of section 23 of the act of 
March 28, 1934, 48 Stat. 522, are not affected by the act of August 14, 1935, 
49 Stat. 650, establishing a 40-hour week for postal employees; neither 
does said act of August 14, 1935, require restatement of the per diem 
salary rates of other per diem employees of mail equipment shops, not 
under the provisions of section 23 of the act of March 28, 1934, for the 
purpose of absence without pay or otherwise. 


Comptroller General McCarl to the Postmaster General, October 19, 1935: 


There was received your letter of October 4, 1935, as follows: 


Reference is made to the forty-hour-week law approved August 14, 1935, and 
your decision is requested as to whether this act is binding on all employees 
in the mail equipment shops or whether the provisions of the act of March 
28, 1934, still apply with respect to the twenty-one per diem skilled trades 
employees in the shops as held in your decision of May 17, 1984 (A-—55528). 
Pursuant to that decision and a similar decision which you rendered to the 
Public Printer on April 6, 1934 (A-54736), the hourly rates of pay of the 
twenty-one employees in the mail equipment shops referred to were determined 
by dividing the compensation paid for forty-eight hours’ service on June 1, 
1932, by forty. Deductions for absences without pay have also been made at 
the revised rates. 

Under your decision of September 6, 1935 (A-65125), holding that the act 
of August 14, 1935, is not a compensation statute and that previous existing 
statutory bases for fixing the daily, monthly, or annual rates of compensation 
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of postal employees have not been affected by this new legislation, it would 
seem that deductions for absences without pay should be made at the present 
or existing rates of pay. By way of illustration, at the present time under the 
provisions of the act of March 28, 1934, an employee who formerly was paid 
$1 an hour for forty-eight hours now receives $1.20 an hour for forty hours 
and is deducted at that rate for absences without pay. Does the act of August 
14, 1935, supersede the act of March 28, 1934, with respect to the twenty-one 
employees of the mail equipment shops referred to, thereby making it neces- 
Sary to return to the old rates, e. g., in the case of the $1.20 per hour man by 
paying him at the rate of $1 an hour for forty-eight hours and deducting from 
his salary accordingly for absences without pay? 

In the event your decision is to the effect that the Department must return 
to the old rates, the further question arises as to the rate payable for Septem- 
ber 30, which is the beginning of the first week in October. In other words, 
if the $1.20 per hour man is paid $9.60, the present rate, for September 30, 
and $8.00 a day for the remaining five days in that week, he will receive a 
total of $49.60, whereas it would appear that he is entitled to only $48.00. 
What adjustment, if any, should be made to take care of this situation? 

In the case of the other employees in the Mail Equipment Shops, while it 
is entirely clear from your decision of September 6, 1935, that the act of 
August 14, 1935, is not a compensation statute and that the bases for fixing 
the rates of compensation for postal employees have not been affected by 
this new legislation, a specific ruling is desired as to the method of making 
deductions for absences without pay. The Post Office Department Division 
of the General Accounting Office construes your decision as requiring deduc- 
tions to be made at the regular rate of pay. Following this out an employee 
whose base pay is $8.00 per day and who receives $48.00 for 5 days’ work 
would be deducted only $40.00 if he were absent without pay an entire week, 
and if he were absent without pay for one year would still be paid for 52 
Saturdays. To avoid this should salaries be restated on a 48/40 basis for 
purposes of absence without pay? 

Since the act of August 14, 1935, becomes effective on October 1, your 
prompt decision will be appreciated. 


Section 1 of the act of August 14, 1935, 49 Stat. 650, provides 
as follows: 


That when the needs of the service require supervisory employees, special 
clerks, clerks, and laborers in first- and second-class post offices, and employees 
of the motor-vehicle service, and carriers in the City Delivery Service and 
in the village-delivery service, and employees of the Railway Mail Service, 
clerks at Division Headquarters of Postoflice Inspectors, employees of the 
Stamped Envelope Agency and employees of the mail equipment shops; 
cleaners, janitors, telephone operators, and elevator conductors, paid from 
appropriations of the First Assistant Postmaster General; and all employees 
of the Custodial Service except charwomen and charmen and those working 
part time, to perform service on Saturday they shall be allowed compensatory 
time for such service on one day within five working days next succeeding 
the Saturday on which the excess service was performed: Provided, That 
employees who are granted compensatory time on Saturday for work performed 
the preceding Sunday or the preceding holiday shall be given the benefits of 
this Act on one day within five working days following the Saturday when such 
compensatory time was granted: Provided further, That the Postmaster 
General may, if the exigencies of the service require it, authorize the payment 
of overtime for service on the last three Saturdays in the calendar year in 
lieu of compensatory time, except cleaners, janitors, telephone operators, and 
elevator conductors paid from the appropriation of the First Assistant Post- 
master General, and custodial employees who shall be given compensatory 
time in lieu of overtime pay within thirty days next succeeding: And pro- 
vided further, That for the purpose of extending the benefits of this Act to 
railway postal clerks the service of said railway postal clerks assigned to road 
duty shall be based on an average not exceeding 6 hours and 40 minutes 
per day for three hundred and six days per annum, including a proper allow- 
ance for all service required on lay-off periods as provided in Post Office 
Department circular letter numbered 1348, dated May 12, 1921; and railway 
postal clerks required to perform service in excess of six hours and forty 
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minutes daily, as herein provided, shall be paid in cash at the annual rate of 
pay or granted compensatory time, at their option, for such overtime. 


In decision of September 6, 1935 (15 Comp. Gen. 175), it was held 
as follows: 


The act of August 14, 1935, Public, No. 275, is not a compensation statute, 
but a statute to regulate the hours of work of postal employees only. The 
previously existing statutory bases for fixing the daily, monthly, or annual 
rates of compensation of the postal employees involved have not been affected 
by said statute. Accordingly, the daily compensation rates of part-time em- 
ployees or others thus required to be paid, have not been increased from 
1/306 or 1/365 to 1/254 of the annual rate of compensation, but continue to 
be computed as prior to the effective date of this statute. In other words, 
the statute did not increase the daily, monthly, or annual rates of compensa- 
tion of any postal employee. Your questions are answered accordingly. 


In decision of May 17, 1934 (13 Comp. Gen. 367), it was held as 
follows (quoting from the syllabus) : 

The provisions of section 23 of the act of March 28, 1984, 48 Stat. 522, 
establishing a 40-hour week, are applicable to the employees of the mail equip- 
ment shops under the Post Office Department whose compensation is not con- 
trolled by the Classification Act, as amended, or any other Federal statute, 


but fixed and adjusted by the Postmaster General with reference to rates of 
wages paid to similar classes in commercial industry. 


There is no conflict between section 23 of the act of March 28, 
1934 (48 Stat. 522), establishing the 40-hour week for certain em- 
ployees in the several trades and crafts, and the act of August 14, 
1935, supra, establishing a 40-hour week for postal employees. 
Hence, the first-mentioned statute remains applicable to the 21 em- 
ployees of the mail equipment shops properly within its terms, 
and the last-mentioned statute is applicable to all other employees 
of the mail equipment shops. However, the difference in the effect 
of the two statutes on the compensation of the two classes of em- 
ployees is very marked. The earlier law not only reduced the hours 
of work of the employees coming within its terms from 44 to 40 
hours per week, but in addition specifically authorized and required 
the payment of “ full weekly earnings of such employees in accord- 
ance with the full-time weekly earnings under the respective wage 
schedules in effect on June 1, 1932”, which had the effect of author- 
izing 6 days’ compensation for 5 days’ work per week. The later 
law applicable to postal employees has the effect of reducing the 
hours of work from 44 to 40 per week, but has no effect whatever 
on rates of compensation. Saturday is made a nonworkday the 
same as Sunday. The compensation of postal employees paid on 
an annual basis for every day in the year, if in an active duty status 
every workday of the year, is neither increased nor decreased ; that 
is, such employees continue to be entitled to compensation for Satur- 
days whether work is or is not performed on that day, but postal 
employees who are paid on a per diem or per hour basis may not 
be paid for Saturdays on which no work is performed any more 








ai at 4 ted 


na 


DECISIONS OF THE COMPTROLLER GENERAL 311 


than they can be paid for Sundays on which no work is performed. 
The act of August 14, 1935, does not provide that per diem and 
per hour employees shall receive 6 days’ compensation for 5 days’ 
work. While it is realized the Congress may not have intended 
to reduce the total weekly earnings of per diem or per hour postal 
employees, there is no alternative but to so conclude under the terms 
of the statute. 

Answering your question specifically you are advised that the 
salaries of per diem employees of the mail equipment shops not 
under the provisions of section 23 of the act of March 28, 1934, 
should not be restated on a 48/40 basis for the purpose of absence 
without pay or otherwise. 


(A-64184) 


TRAVELING EXPENSES—FOREIGN VESSELS—DEPENDENTS OF 
FOREIGN SERVICE OFFICERS 


Where an American vessel is available and no official mission is to be per- 
formed by the dependents of a Foreign Service officer en route to the 
officer’s post of duty, the use of an American vessel is mandatory under 


the provisions of section 601 of the Merchant Marine Act of May 22, 1928, 
45 Stat. 697. 


Decision by Comptroller General McCarl, October 21, 1935: 


Warden McK. Wilson, first secretary of legation, The Hague, 
Netherlands, requested July 8, 1935, review of the action of this 
office June 13, 1935, in disallowing credit in his account, voucher 
no. 1, March 1-31, 1934, in the sum of $235, paid to himself as re- 
imbursement of traveling expenses incurred by his wife and infant 
son from February 24 to March 6, 1934, on the journey from 
Hoboken, N. J., to Rotterdam, via S. S. Volendam, a vessel of 
foreign registry. The disallowance is itemized as follows: 


Feb. 24, 1934. Fare Hoboken to Rotterdam, 8S. 8S. Volendam, $200.00. Per 
diem 10 days, $35.00. Payment disallowed. 


In his request for review the officer states: 


Perhaps the explanation furnished by Mrs. Wilson under date of March 
9, 1984, and the statement on form 2085, dated October 25, 1934, stating the 
reason for using a vessel of foreign registry from New York to Rotterdam 
were not clearly enough worded. It is hoped that further consideration may be 
given to this claim for $235 for transportation of my wife and family en 
route to this post. 

Exception should be made to the general rule in this case because attempts 
to obtain passage on a United States ship (S. S. Manhattan) were made diffi- 
cult not to say impossible by the New York agents of that line who apparently 
wished to discourage Mrs. Wilson from traveling with an infant child. They 
stated in the first place that they could not give satisfactory accommodations 
(certainly not the best available). In the second place they confused Mrs. 
Wilson by saying that they would not grant the usual discount. In the third 
place, they implied that only ambassadors, ministers, and consuls were given 
discount or special consideration. She knew this could not be a proper 





312 DECISIONS OF THE COMPTROLLER GENERAL 


regulation and for that reason got into communication with the Holland 
America Line who offered excellent accommodation with the usual 25% 
discount. 

The truth is, insofar as Mrs. Wilson is concerned, she did not know that 
accommodations were “ available” via the U. S. Lines or she would have sailed 
on an American ship. 


Section 601 of the Merchant Marine Act of May 22, 1928, 45 Stat. 
697, provides: 


Any officer or employee of the United States traveling on official business 
overseas to foreign countries, or to any of the possessions of the United States, 
shall travel and transport his personal effects on ships registered under the 
laws of the United States when such ships are available, unless the necessity 
of his mission requires the use of a ship under a foreign flag: Provided, That 
the Comptroller General of the United States shall not credit any allowance for 
travel or shipping expenses incurred on a foreign ship in the absence of satis- 
factory proof of the necessity therefor. 


In 10 Comp. Gen. 245, it was held, quoting from the syllabus, that: 


To authorize reimbursement for travel and subsistence expenses upon a for- 
eign vessel under section 601 of the merchant marine act of May 22, 1928, 45 
Stat. 697, the use of the foreign vessel] must have been necessary to the ac- 
complishment of the traveler's mission, which necessity must have been one of 
which the department was aware in advance and which formed the sole basis 
of the action in authorizing the use of the foreign vessel. 


As American vessels were, in fact, available and no official mission 
was to be performed by Mrs. Wilson, the use of American vessels was 
mandatory under the provisions of section 601 of the Merchant Ma- 


rine Act, supra. See 14 Comp. Gen. 95. 
Accordingly, upon review the disallowance of credit in the sum of 
$235 must be and is sustained. 


(A-66231) 


CONTRACTS—ELECTRIC CURRENT--MODIFICATION IN THE 
GOVERNMENT’S INTEREST 


There is no legal objection to modification of a contract for furnishing electric 
current to the Government by the substitution of rates to be charged there- 
under, if the application of the substituted rates results in a saving to the 
Government of any considerable amount. 


Comptroller General McCarl to Brigadier General Hugh Matthews, United 
States Marine Corps, October 21, 1935: 


There has been received your letter of October 7, 1935, as follows: 


The Marine Corps has a contract with the Virginia Electric and Power Com- 
pany for furnishing electric current for the Marine Barracks, Quantico, Va., 
contract NOm-15932, dated 12 May, 1933, amended 13 February, 1934, and re- 
newed 16 May, 1934, and 25 June, 1935. This contract is based on the company’s 
schedule no. 7 as to rate charges. 

The Virginia Electric and Power Company has promulgated a new Industrial 
Service Rate, Schedule No. 9, copy inclosed, which schedule is made available 
to industrial users where the contract calls for 50 kw or more. This schedule 
does not supersede schedule no. 7 but is an optional schedule. An analysis has 
been made of the effect this schedule would have if made effective for electric 
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current furnished the Marine Corps at Quantico on the basis of the electric 
current furnished during the month of July of this year, as per attached sheet 
showing the break-down of the several unit charges, and it shows that the Ma- 
rine Corps would have had a saving of $551.11 during this month had the new 
schedule no, 9 been the basis for rate charges. 

In view of the provisions of paragraph XI of schedule 9, information is re- 
quested as to whether the Marine Corps can modify contract NOm-15932 to 
provide for billing for electric current under the contract to be in accordance 
with schedule 9 in lieu of schedule 7, subject to the price of coal. The addi- 
tional charge, should coal go above the price of $4.00, is never as much as the 
savings effected by other paragraphs. Besides, $4.00 is an average price for 
coal in the district in which the power plants are located. Industrial Service 
Rate Schedule No. 9 became effective 1 October, 1935, and in order that the 
Government may receive the benefit of the reductions by using this rate, an 
early reply is requested. 


The general rule is that a contract with the United States may not 
be modified except in the Government’s interest. See United States v. 
American Sales Co., 27 Fed. (2d) 389, affirmed 32 zd. 141, and cer- 
tiorari denied 280 U. S. 574. See also Bausch & Lomb Optical Co., 
case, 78 Ct. Cls. 584, 607. However, this rule would not be contra- 
vened by what is proposed, that is, with the consent of the other 
party to the contract, to modify the contract so as to reduce the com- 
pensation to be paid for the service to be furnished thereunder. 

If, as a matter of fact, the proposed modification of the contract 
of May 12, 1933, as renewed, to substitute the new schedule 9 for its 
old schedule no. 7 as to rate charges will result in a saving to the 
Government of any considerable amount for the electric service re- 


quired at the Marine Corps base at Quantico, there is no legal objec- 
tion to such modification. In fact, if such modification can be 
effected, it should be made in the public interest. 

You are advised accordingly. 


(A-66240) 


CONTRACTS—LIQUIDATED DAMAGES—UNEXPECTED DELAYS IN 
OBTAINING NECESSARY MATERIALS 


The unexpected delay occasioned by the inability of a contractor to obtain 
materials for performance of the contract within the time fixed for com- 
pletion, due to strikes in the plants of the manufacturers furnishing the 
materials, is not a delay “due to unforeseeable causes beyond the control 
and without the fault or negligence of the contractor, including * * * 
strikes’, as provided by the contract, excusing nonperformance, and liqui- 
cones damages are chargeable to the contractor for such delay in com- 
pletion. 


Decision by Comptroller General McCarl, October 21, 1935: 

The Atlas Underwear Co. (a corporation) applied August 22, 
1935, for review of that part of settlement no. 0370109, dated August 
14, 1935, which disallowed $5,665.77 of its claim for remission of the 
liquidated damages charged against it on account of certain delays 
in completing performance of War Department contract no. 
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W-669-ECF-127, dated August 24, 1934, for 360,000 mixed cotton- 
wool undershirts. 

Under the provisions of the contract The Atlas Underwear Co. 
agreed, for and in consideration of the payment of its bid price of 
85 cents per garment, to furnish and deliver to the War Department 
Quartermaster Depot, 1819 West Pershing Road, Chicago, IIL, f. 0. b. 
said delivery point, 360,000 mixed cotton-wool undershirts, of the 
kinds, quality, and sizes stipulated, manufactured in accordance with 
the specifications therefor, as follows: 1214 percent within 27 days 
after date of the contract, and not less than 1714 percent each 7 days 
thereafter in order that the contract be completed by October 25, 
1934. In the event of any delay in the deliveries, the contract pro- 
vided that the contractor should pay to the Government liquidated 
damages for each unit undelivered a sum equal to one-fifth of one 
per centum of the price of each unit for each day’s delay. The con- 
tract also provided: 


That the contractor shall not be charged with liquidated damages * * * 
when the delay in delivery is due to unforeseeable causes beyond the control 
and without the fault or negligence of the contractor, including * * * strikes 
* * * but not including delays caused by subcontractors. 


Under the contract terms, therefore, the 360,000 undershirts were 
due for delivery in quantity units as follows: 45,000 on or before Sep- 


tember 27, 1934; 63,000 on or before October 4, 1934; 63,000 on or 
before October 11, 1934; 63,000 on or before October 18, 1934; and 
63,000 on or before October 25, 1934. It appears that the contract 
was completed by the delivery and acceptance of 362,231 undershirts, 
such deliveries being made during the period beginning September 20, 
1934, and ending December 10, 1934. 

Contractor has not questioned the number of days of the delays in 
deliveries beyond the said schedule dates under the contract, as shown 
by the administrative reports. However, the contractor denies lia- 
bility for liquidated damages on account of the delays, contending 
that all of the delays were due to causes excusable under the terms 
of the contract. 

The findings of fact of the contracting officer, which the contract 
makes conclusive on the contractor, are to the effect that the delays 
in the deliveries for which liquidated damages have been charged 
against contractor, amounting to $5,665.77, were caused by delay in 
obtaining yarn and thread, which delay is alleged to have been due to 
labor strikes (1) at the mills of the Lawrence Manufacturing Co., at 
Lowell, Mass., the manufacturer from whom the contractor purchased 
yarn for use in the manufacture of the undershirts, and (2) at the 
mills of the Chickasaw Thread Co., at Shelby, N. C., the manufacturer 
from whom the contractor purchased thread for use in the manufac- 
ture of the undershirts. It is the contractor’s contention that it should 
be relieved of the $5,665.77 liquidated damages, inasmuch as the de- 
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lays in completing performance of the contract were caused by the 
failure 'of the two mills from which it purchased raw materials— 
yarn and thread—promptly to deliver required materials in accord- 
ance with their agreements so to do, on account of labor strikes which 
closed the mills several days in September 1934, thus reducing pro- 
duction and suspending shipments of such raw materials to the 
contractor. 

Relief from payment of liquidated damages is authorized only for 
the causes of delay specified in the contract as excusable, and delays 
occasioned by a labor strike in the mills from which contractor ob- 
tained the yarn and thread for use in the manufacture of the under- 
shirts furnished the Government are not so specified. 

It was the contractor’s responsibility to provide itself with the 
materials necessary for the manufacture of the underwear to be fur- 
nished the Government in accordance with the provisions of the con- 
tract and within the performance periods therein specified, and the 
mere fact that the particular mills from which the contractor had 
intended to purchase the yarn and thread may have encountered 
strikes or other difficulties does not excuse the contractor. When a 
contractor enters into a contract without having on hand material 
necessary to the performance of such coritract, it cannot be said that 
unexpected delay in obtaining such material is delay due to an 
“unforeseeable cause ” excusing performance by the contractor. 

With reference to contractor’s contention that the two manufac- 
turers at whose plants the labor strikes occurred are not subcontrac- 
tors, inasmuch as no part of the Government contract work was 
sublet to either of them, that point is not material because regardless 
of whether such manufacturers are or are not to be considered as 
subcontractors the delay was due to the contractor’s failure to obtain 
the necessary material in time, and that cannot be regarded as an 
unforeseeable cause within the meaning of the contract. See 
A-26315, dated March 14, 1929; A-36619, dated June 17, 1931; 
A-41231, dated March 19, 1932; and A-63634, dated September 
19, 1935. 

Accordingly, upon review, the settlement of August 14, 1935, dis- 
allowing contractor’s claim for remission of the $5,665.77 liquidated 
damages charged against it, must be and is sustained. 


(A-66657) 
TRANSPORTATION OF HORSES—CHARGES FOR USE OF STOCKYARDS 


Where, tn the course of transportation of horses for the Government, a carrier, 
in compliance with the act of June 29, 1906, 34 Stat. (Part 1) 607, limiting 
to 28 consecutive hours the period animals may be confined in cars, unloads 
the horses in a stockyard for the purpose of feeding, etc., the charges for 
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the use of said stockyard, whether railroad or other than railroad oper- 
ated, may not be assessed against the Government. 


Decision by Comptroller General McCarl, October 21, 1935: 

The Atlantic Coast Line Railroad Co., by letter dated August 28, 
1935, has requested a review of settlement T 87642, June 14, 1933, 
which disallowed $10.90 upon carrier’s bill 7207—-A, for transporta- 
tion services in connection with the movement of 21 horses from 
Camp Jackson, S. C., to Plant City, Fla., under bill of lading WQ- 
44751, August 26, 1932. 

The total charge claimed by bill 7207—A was $304.34 stated as— 





Weight Charges 


Camp Jackson, Plant City, to— 
acksonville 


Fare of attendant: 
To Jacksonville 
Destination 
Bedding 
Cc. & D 





The amount allowed in the settlement was $293.44, and included 
$244.44 for 2 carloads horses, computed on minimum weight 46,000 
at combination of rates to and from Jacksonville, 36.639 cents and 
16.5 cents per 100 pounds; the $1.22 and $1 claimed on the 200 
pounds and the miscellaneous charges claimed except the item of 
$6.30 for yardage at National Stock Yards. 

The carrier’s letter requests payment of $6.30 and states in perti- 
nent part: 


I am attaching copy of our bill no. 7207-C, covering this outstanding item, 
together with Nat'l. Stock Yards bills which show that 30¢ per head was 
charged for yardage for eleven horses in ACL car number 140235, and for ten 
horses in ACL car number 140393, a total of $6.30, this amount having been 
paid the Nat’l Stk. Yds., by our draft No. G 5871, Sept. 1, 1932. I also attach 
copy of Nat’l Stk Yds tariff no. 10-A effective March Ist, 1932, and you will 
note on page one first item under heading “ Yardage”, that this charge is 
provided for. 

Agent Speidens Tariff 100-O ICC 1407, item 51, paragraph (e) states when 
livestock in transit is stopped for feed, water, and rest at other than railroad- 
operated stockyards, the actual charges made by such stockyards will be 
assessed against the shipment. 


A copy of the tariff of the National Stock Yards, Jacksonville, 
Fla., designated “ Tariff No. 10 A, Effective March 1, 1932,” ap- 
parently not filed with the Interstate Commerce Commission, shows 
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a charge for “ yardage including the services of weighing, inspec- 


tion, grading, and sorting straight carload shipments per head .30.” 
The shipment here concerned did not require the services of weigh- 
ing, inspection, grading, or sorting; presumably the charge is claimed 
for the use of the yards. 

The act of June 29, 1906, 34 Stat. (pt. 1), 607, provides that no 
carrier shall confine animals in cars “ for a longer period than 28 
consecutive hours without unloading the same in a humane manner 
into properly equipped pens for rest, water, and feeding, for a 
period of at least 5 consecutive hours ”, and the case of Strauss and 
Adler, Incorporated, v. New York Central Railroad Company, et al., 
153 I. C. C. 609 (617), wherein the Interstate Commerce Commission, 
in referring to this statute, stated— 

* * * here we have a positive enactment of Congress to the effect that 
the carrier shall not confine livestock in the course of an interstate movement 
for a longer period than 28 consecutive hours without unloading it at the 


carriers’ expense into properly equipped pens. This necessarily implies that 
the carrier must furnish such pens or procure them to be furnished. * * * 
and referring to other than railroad-operated stockyards, stated that 
they— 
* * * are in effect “facilities” of the carrier for the performance of 


the obligations imposed by statutory enactment upon carriers engaged in 
interstate transportation of livestock. 


In connection with tariff provisions similar to those in Agent 
Speiden’s Tariff 100-O I. C. C. 1407, item 51, paragraph (e), referred 
to by the carrier, the Commission stated— 


The carriers publish in their tariffs two sets of rules relating to the han- 
dling of livestock in transit. One set covers “ railroad-operated stockyards ” 
and the other covers “ other than railroad-operated stockyards.” The charges 
for services performed at “railroad-operated stockyards” are published in 
the carriers’ tariffs, but where the service is performed at nonrailroad-oper- 
ated stockyards the carriers’ tariffs provide that the charges made by such 
stockyards * * * will be advanced by the carriers and assessed against 
the shipment. The charges of the nonrailroad-operated stockyards are not on 
fille with us * * *, 


* * * * * * * 


Under the view we take of these so-called service charges, namely, that they 
are charges for “transportation” within the meaning of that term as defined 
in section 1 of the interstate commerce act, it is the duty of the carriers, in 
the event that any such charge is justified, to publish these “ service charges” 
in their tariffs on file with this commisison. Their collection of such charges 
without proper tariff authority violates section 6 of the interstate commerce act 
and Tariff Circular No. 20 of this commission -relating to the construction and 
filing of tariffs in conformity with the provisions of that section * * *. 


Thus it appears that there is no basis for assessing a shipper with 
charges for the use of the carrier’s stockyards at Jacksonville, Fla., 
nor for the use of a facility substituted by the carrier in lieu of the 
carrier’s stockyards. 

The present shipment is described in the bill of lading (type- 
written description) as consisting of draft and riding horses; also, 
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appearing on the bill of lading is the notation, in green ink, “ Mili- 
tary Impedimenta, 46000 1-200.” The bill of lading does not show 
by whom or when the notation was made. The notation, however, 
is in the same colored ink and appears to be in the same handwriting 
as the tariff references inserted on the bill of lading, apparently by 
the carrier. In connection with the matter the transportation officer, 
One Hundred and Sixteenth Field Artillery, Florida National Guard, 
states, 


No military impedimenta was loaded in cars with animals of this organiza- 
tion on return trip from Camp Jackson. 


Accordingly, it appears that the allowance of $2.22 in the settlement 
on the item shown as 200 pounds was improper. 

Agent Speiden publishes a proportional commodity rate of 40 
cents per 100 pounds on horses from Camp Jackson, S. ©., to Jack- 
sonville, Fla., per tariff I. C. C. 1335, and a proportional commodity 
rate of 33 cents per 100 pounds from Jacksonville to Plant City, 
Fla., per tariff I. C. C. A-681 (Glenn’s series), both tariffs being 
subject to the rules and regulations published in tariff I. C. C. 1407 
in effect at the time of shipment. Tariff I. C. C. 1407 provides that 
$2.50 will be assessed for cleaning and disinfecting and $2 per car 
for bedding. 

The charges on the shipment are properly computed— 

To Jacksonville 46,000 lbs. @ 40¢ or $184.00 less 8.402% L. G 
Plant City, 46,000 lbs. @ 33¢ or $151.80 less 50% L. G 
Bedding 2 cars @ $2 per car 

ees and disinfecting 2 cars at $2.50 per car 


Attendants’ fares to Jacksonville, $23.08 less 8.402% L. G 
Plant City, $13.68 less 50% L. G 


Overallowance 
The amount $2.22 should be refunded within a reasonable time, 
otherwise an equivalent deduction will be made in the settlement of 
a current bill of the carrier. 


(A-62598) 


CONTRACTORS—RELIEF ACT—CODE AND PRESIDENTIAL 
REEMPLOYMENT AGREEMENT COMPLIANCE 


The act of June 16, 1934, 48 Stat. 974, does not contemplate or authorize ew 
post facto compliance—even if it were possible—with the applicable 
approved code of fair competition, or if no code, with the President’s 
Reemployment Agreement so as to entitle a contractor, declared by the 
code authority for its industry to have been in violation of the applicable 
code during the period of performance of a contract, to the benefits of 
said act. 
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Comptroller General McCarl to the Secretary of the Treasury, October 22, 1935: 


There has been received your letter of August 16, 1935, as follows: 


The Hercules Leather Goods Company of New York, New York, has presented 
to this department, pursuant to Public Act 369, approved June 16, 1934, a 
claim for reimbursement for additional costs incurred in performing its con- 
tract with this department, no. TGS-9181, by reason of compliance with the 
President's Reemployment Agreement and the Luggage and Fancy Leather 
Goods Code of Fair Competition, effective October 13, 1933. 

Deliveries were begun on July 1, 1933, and completed on June 80, 1934 

It appears, however, from several reports of the National Recovery Admin- 
istration, copies attached, that claimant was in violation of its code during 
the period of the performance of its contract in that it failed to pay its code 
contributions for the months of October, November, and December 1933, and 
April, May, and June 1934. On April 1, 1935, claimant was advised of the 
contents of these reports and requested to explain the alleged delinquencies. 
It replied by letter dated April 6, 1935, copy attached, that “ We at no time 
refused to pay our code levies. We only awaifed the outcome * * * of the 
controversy that existed between the New York manufacturers and the code 
authority, and when same is adjusted, we would be pleased to pay our 
proportionate share necessary for the maintenance of such code agency.” 

The question presented is whether the claim of The Hercules Leather Goods 
Company, if established, will be allowed by your office, in view of the fact 
that the company has been declared by the code authority for its industry to 
have been in violation of the code during the period of the performance of the 
contract in respect of which claim has been made. 

While your decision of April 24, 1935 (A-54011, A-59433), seems to hold 
that a violation occurring at such a time constitutes a sufficient ground for re- 
jecting the claim, it is not clear whether the expressed willingness of the 
Hercules Leather Goods Company to pay its code contributions upon the de- 
termination of the above-mentioned controversy is sufficient to warrant a differ- 
ent holding by you in the instant case. 

Since the authority to adjust and settle claims arising under the act is 
vested in you, your advice in the matter is respectfully requested at this time 
in order to avoid the unnecessary examination of the claim in question in the 
event of an adverse ruling by you. 


The act of June 16, 1934 (48 Stat. 974), makes it one of the condi- 
tions precedent to any benefits thereunder that the contractor, in the 
performance after August 10, 1933, of a contract with the United 
States entered into prior to said date, must have complied with the 
applicable approved code of fair competition or if no code, then 
with the President’s Reemployment Agreement. As the Hercules 
Leather Goods Co. of New York failed to comply with the applicable 
approved code, as determined by its code authority, such company 
is not entitled to any benefits under the act of June 16, 1934, and even 
if it were now possible to perform the acts necessary to comply with 
a code which no longer exists, such acts would obviously be in an 
attempt to bring the company within the terms of the act of June 
16, 1934, in the hope of securing a larger amount from the Govern- 
ment than it would cost the company to comply with such code. 
The law does not contemplate or authorize ex post facto compli- 
ance—even if it were possible—with respect to the act of June 16, 
1934. 

Accordingly, you are advised that upon the basis of the present 
record, the Hercules Leather Goods Co. is not entitled to any benefits 
under the act of June 16, 1934. 


87459°—36— 22 
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(A-63452) 


FORTY-HOUR WEEK—COMPENSATION FOR HOLIDAYS AND 
OVERTIME—PANAMA CANAL 


Per diem employees of the Panama Canal whose regular tour of duty has been 
adjusted on the basis of 40 hours per week under the terms of the act of 
March 28, 1934, 48 Stat. 522, so as to require 7 hours’ work on 5 days, 
Monday to Friday, inclusive, and 5 hours on Saturday, would be entitled 
to gratuity pay on the basis of 7 hours for a holiday falling on any day 
from Monday to Friday, inclusive, and on the basis of 5 hours for a holiday 
falling on Saturday. For the purpose of computing overtime legal holidays 
falling on one of the 6 days constituting the regular tour of duty are to 
be regarded as a part of the 40-hour week, whether or not work is actually 
performed on the holiday. 


Comptroller General McCarl to the Governor of the Panama Canal, October 22, 
1935: 


There was received your letter of June 29, 1935, as follows: 


I transmit herewith letter dated April 13, 1935, addressed to you by Mr. 
Adam Mallett, Balboa Heights, Canal Zone, presenting a claim for the difference 
between 18 hours pay at $1.33 per hour and 21% hours pay for work performed 
Saturday, February 23, 1935. The Governor of the Panama Canal in forward- 
ing this letter to this office states that, although a number of employees are 
similarly affected, Mr. Mallett’s Claim is the only one being presented, as the 
decision in his case can be used as a basis for settling the others. The Governor 
commented on this claim as follows: 

The work-week in question commenced on February 18, during which Mr. 
Mallett’s regular working hours were as follows: 
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but instead of working only 5 hours on Saturday the 23d, he was required 
to work 16 hours, and under Panama Canal timekeeping regulations, in effect 
at that time, the computation of pay was based on a total of 40 hours regular 
work time, plus 6 hours overtime (4 hours times 114% equals 6), plus 7 hours 
gratuity time for the holiday on the 22d, or a total of 53 hours’ pay. 

However, since that time the Comptroller General’s decision no, A-—60747, 
addressed to the Secretary of the Navy under date of April 12, 1935, has been 
received and noted. Under this decision it appears that inasmuch as there 
was no change in the regular tour of duty of Mr. Mallett for that one week 
and Friday the 22d would have been a regular working day, the number of 
hours allowed as gratuity pay for that day should possibly have been included 
in the 40 hours regular time, and that any time worked subsequent to those 
40 hours was overtime and should have been paid for as such. 

The regulations covering the payment for gratuity holidays are as follows: 

Paragraph 1.3 of the Personnel Regulations of the Panama Canal: 

“1.3. The Executive Order of February 2, 1914, as amended by Executive 
Orders of January 15, 1917, November 25, 1919, February 20, 1920, June 17, 1926, 
and September 14, 1927, prescribes the following conditions of employment: 

* on ~ * » * - 


“12. Employees above the grade of laborer, appointed with rates of pay per 
hour or per day, will not be employed over 8 hours in any one calendar day, 
except in case of emergency. The time such employees work over 8 hours in 
one calendar day, and time worked on Sundays and regularly authorized holi- 
days, including January ist, February 22d, May 30th, July 4th, Labor Day, 
Thanksgiving Day, and December 25th, shall be considered overtime for which 
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time and one-half will be allowed. Such employees who work on the days prior 
and subsequent to the holidays specifically named above will be allowed their 
regular pay for 8 hours for such days, in addition to pay for any work per- 
formed: Provided, That payment to such employees for emergency work in 
excess of 8 hours on Sundays and authorized holidays shall be made on the 
same basis as now authorized or may hereafter be authorized for employees of 
the Naval Establishments in the United States. * * * 

“* * * This includes the amendment provided by Executive Order of 
June 17, 1926.” 
and “All Concerned circular ” dated May 31, 1934: 


“40-Hour Week—Gratuity Holidays 


“1. In connection with pay for gratuity holidays to employees affected by the 
40-hour week, hourly employees so affected shall receive the sume pay us on 
other days. Those whose regular daily working period is 7 hours or less shall 
receive pay for 7 hours. This applies to such employees who work 634 hours 6 
days a week as well as those who work 7 hours 5 days and 5 hours on the 6th day. 

* = 7” 7 * a . 

“ By direction of the Governor: 


“C. A. McILVAINE, 
“ Executive Secretary.” 


In order to clear up all doubts as to the effect of a holiday gratuity time on 
payments for overtime, the governor requests that, in addition to the question 
raised in Mr. Mallett’s letter, you give your decision on the following questions: 

(a) What number of hours gratuity pay should be allowed to an employee 
for Memorial Day, Thursday, May 30, 1935, whose regular tour of duty is 
7 hours a day from Monday to Friday, inclusive, and 5 hours on Saturday, 
and who does not regularly work on holidays? 

(b) In the event that 8 hours gratuity are allowable for the holiday, how 
many hours overtime, if any, should the above employee be paid for? 

(c) How many hours gratuity pay should be allowed the above employee in 
case the holiday fell on Saturday, a day on which he would have worked 5 
hours had it not been a holiday? 

(d) In the event that 8 hours gratuity are allowable for the holiday (under 


paragraph (c)), how many hours overtime, if any, should the above employee 
be paid for?” 


The acts of January 6, 1885, 23 Stat. 516; February 23, 1887, 24 


Stat. 644; and June 28, 1894, 28 Stat. 96, provide, respectively, as 
follows: 


That the employees of the Navy Yard, Government Printing Office, Bureau 
of Printing and Engraving, and all other per diem employees of the Govern- 
ment on duty at Washington, or elsewhere in the United States, shall be al- 
lowed the following holidays, to wit: The first day of January, the twenty- 
second day of February, the fourth day of July, the twenty-fifth day of Decem- 
ber, and such days as may be designated by the President as days for national 
thanksgiving, and shall receive the same pay as on other days. 

That all per diem employees of the Government, on duty at Washington or 
elsewhere in the United States, shall be allowed the day of each year, which 
is celebrated as “ Memorial” or “ Decoration Day” and the Fourth of July of 
each year, as holiday, and shall receive the same pay as on other days. 

That the first Monday of September in each year, being the day celebrated 
and known as “ Labor’s Holiday”, is hereby made a legal public holiday, to 
all intents and purposes, in the same manner as Christmas, the first day of 
January, the twenty-second day of February, the thirtieth day of May, and 
the fourth day of July are now made by law public holidays. 


As per diem employees in the continental United States are en- 
titled to gratuity pay for legal holidays on which no work is per- 
formed under the acts above quoted, per diem employees of the 
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Panama Canal also are entitled to gratuity pay for the same holi- 
days and under the same conditions pursuant to the Executive orders 
quoted in your letter. 

You will note that the holiday statutes of January 6, 1885, and 
February 23, 1887, supra, provide that per diem employees “ shall 
receive the same pay as on other days.” That is, gratuity pay for 
a holiday would be authorized only for the number of hours the 
employee would regularly work if the day were hot a holiday. The 
provision of the Executive order, quoted in your letter, for allow- 
ance of “their regular pay for 8 hours for such days” must be 
regarded as relating only to employees who regularly work 8 hours 
on other days, the Executive order having been issued prior to the 
passage of the 40-hour week statutory provision at a time when 
the employees were working regularly 8 hours per day. Employees 
whose regular tour of duty has been adjusted on the basis of 40 
hours per week under the terms of the act of March 28, 1934, 48 
Stat. 522, so as to require 7 hours’ work on 5 days, Monday to Friday, 
inclusive, and 5 hours on Saturday, would be entitled to gratuity 
pay on the basis of 7 hours for a holiday falling on any day from 
Monday to Friday, inclusive, and on the basis of 5 hours for a holi- 
day falling on Saturday. 

Questions (a) and (c) are answered accordingly, making it un- 
necessary to answer questions (b) and (d). 

In decision of April 12, 1935, 14 Comp. Gen. 761, 762, it was 
held as follows: 
Legal holidays falling on one of the five days constituting the regular 
tour of duty of employees subject to the provisions of section 23 of the act of 
March 28, 1934, 48 Stat. 522, establishing the 40-hour week, are to be regarded 
as a part of the 40-hour week, whether or not work is actually performed 
on the holiday. 13 Comp. Gen. 295; id. 370; id. 444. If no work is performed 
on the holiday, per diem employees are entitled to their regular compensation. 
If work is performed on the holiday in such cases, per diem employees are 
entitled to twice their regular compensation. 

In this case, therefore, Friday, February 22, completed the regular tour 
of duty of these navy-yard employees for the week beginning with Sunday, 
February 17, and ending with Saturday, February 23, it being understood 
there was no change in the regular tour of duty of the employees for that one 
week. Hence, work on Saturday, February 23, was overtime for which com- 
pensation is payable under the terms of the 40-hour week statutory provisions, 


supra, at the rate of time and one-half computed on the basis of the regular 
increased hourly rate required by said statute. 


Accordingly, the compensation of Adam Mallett for the work 
week Monday, February 18, to Saturday, February 23, inclusive, 
should be adjusted on the basis of 5614 hours at the rate of $1.33 
per hour, that is, 40 hours, including 7 hours on Monday to Friday, 
inclusive, and 5 hours on Saturday, and 1614 hours (time and one- 
half for 11 hours) overtime for Saturday. 
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(A-64407) 


FEES—UNITED STATES COMMISSIONER—CLAIMS NOT FILED 
WITHIN STATUTORY PERIOD 


Ignorance of the passage of the law set out in 47 Stat. 1383, requiring claims 
for amounts representing fees for services rendered as a United States 
commissioner to be filed within one year after the rendition of such 
services, and failure of any department of the Government to inform a 
claimant of such law, furnishes no reason for allowance of claims filed 
subsequent to the prescribed period. 


Comptroller General McCarl to Charles M. Ball, United States Commissioner, 

October 22, 1935: 

There has been received your two letters of July 12, 1935; one 
protesting the rejection of your claim no. 0217441 for $29.75, repre- 
senting fees for services rendered as United States commissioner, 
Northern District of Ohio, during the quarter ended January 31, 
1934, and one protesting the rejection of your claim no. 1217441 (D. 
J. No. 46954), in the amount of $102.15, covering fees for services 
rendered as a United States commissioner for the Northern District 
of Ohio during the quarter ending October 31, 1933. 

There is noted a statement in both letters as follows: 


I hereby protest against this rejection for the reason that no notice of the 
passage of any such law as stated in your letter has ever been given to me 
from any department of the Government, and I had no knowledge that the 


accounts should be filed within a period of one year from rendition of services. 
I do not take it that the Government wishes to refuse payment for services 
justly rendered. 


You are chargeable with knowledge of the law and failure of any 
department of the Government to inform you thereof furnishes no 
reason which would authorize this office to allow your claims, re- 
gardless of the law set out in 47 Stat. 1383, as follows: 

* * * That the statutory fees of United States commissioners for services 
rendered after June 30, 1933, shall be applicable and payable only when an 


account therefor is rendered by the commissioner within one year after the 
rendition of such services. 


The accounts are for services rendered during quarters ending 
October 31, 1933, and January 31, 1934, and apparently were received 
in the Department of Justice on November 21, 1934, and May 29, 
1935, respectively, or more than 1 year after the services were 
rendered. Accordingly, payment of your claims for the amount of 
these accounts is not authorized and disallowance thereof must be 
and is sustained. 
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(A-66038) 
TRANSPORTATION—GOVERNMENT EMPLOYEES—USE OF AIRPLANES 


The use of airplanes for official transportation, in cases other than emergency 
or exigency from the Government standpoint, is authorized only when the 
cost thereof to the Government does not exceed the cost by rail, plus Pull- 
man, where the travel is such that Pullman charges would have been 
authorized. 


Comptroller General McCarl to the Administrator, Works Progress Adminis- 
tration, October 22, 1935: 


There has been received your letter of October 1, 1935, as follows: 


This office is in receipt of information indicating that pullman service is no 
longer being furnished in connection with trains operating between St. Paul, 
Minn., Pierre, 8S. Dak., Bismark, N. Dak., and Des Moines, Iowa. 

The situation above mentioned has become the source of considerable personal 
inconvenience for Government employees, the nature of whose duties require 
intermittent travel between these points, and is delaying Government business 
since employees are performing their travel during the daylight hours. 

Your advice is respectfully requested as to whether airplane travel, at a rate 
not to exceed the cost of rail plus Pullman, may be authorized for W. P. A. and 
F. E. R. A. employees in that region. 

Since the situation occasioned by withdrawal of the Pullman cars from serv- 
ice is now acute, your advice in this matter will be appreciated. 


An examination of the official railroad guide for September 1935, 
indicates that there is no night Pullman service between St. Paul, 
Minn., and Pierre, S. Dak.; that between St. Paul and Bismarck, 
N. Dak., one through tourist sleeper is operated, leaving St. Paul at 
10: 40 p. m., arriving at Bismarck at 12:07 noon. On the return, the 
train leaves Bismarck 5:33 p. m., arrives at St. Paul 7:45 a. m. 
There is one day train operated in each direction with parlor-car 
accommodations. 

Between St. Paul and Des Moines there are 2 night trains carry- 
ing standard sleeper accommodations; 1 on the C. G. W. leaving St. 
Paul at 10:50 p. m., arriving at Des Moines.at 7 a. m., and 1 on the 
C. R. I. & P. leaving St. Paul at 11:20 p. m., arriving at Des Moines 
7:10 a.m. This same service is also available on the return journey 
as two late night trains leave Des Moines, with early morning arrival 
at St. Paul. Two day trains between these points are also operated 
in each direction. 

However, the use of airplanes for official transportation is au- 
thorized when the cost thereof to the Government does not exceed 
the cost by rail plus Pullman where the travel is such that Pullman 
charges would have been authorized. Travel by airplanes at a cost in 
excess of the cost by rail plus Pullman is not authorized, except in 
case of emergency or exigencies from the Government standpoint 
making the use of the more expensive form of transportation neces- 
sary. See paragraph 8 of Standardized Government Travel 
Regulations. 
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(A-66072) 


DESTROYED TUBERCULOUS CATTLE—FEDERAL INDEMNITY 
PAYMENTS 


Amendments to regulations prescribed by the Secretary of Agriculture in con- 
nection with Federal indemnity payments for destroyed tuberculous cattle 
under section 6 of the act of April 7, 1934, 48 Stat. 528, may not operate 
retroactively. (Modified by 15 Comp. Gen. 536.) 


Comptroller General McCarl to the Secretary of Agriculture, October 22, 1935: 
There has been received your letter of October 3, 1935, as follows: 


The Department is very much disturbed with respect to your action in the 
settlement of the indemnity claim of Nina J. Hazelton, certificate no. 0373318, 
dated September 16, 1935, and recently received, involving payment of the dif- 
ference between the appraised value and the salvage of 16 cattle. Copy of this 
certificate is inclosed, and it would be very greatly appreciated if the matter 
be reconsidered. 

In the first place, it may be pointed out that section 6 of the act of April 7, 
1934 (48 Stat. 528), under which B. A. I. order 344 was promulgated, does not 
require the States to make any contributory payment as a basis for Federal 
payment, whereas the regular appropriation act under which B. A. I. order 329 
was promulgated does make such requirement, The act of April 7, 1934, au- 
thorizes the Secretary to make payments for cattle suffering from tuberculosis 
or Bang’s disease “ under rules and regulations promulgated by him and upon 
such terms as he may prescribe.” It was under this authority that B. A. I. 
order 344 and amendment 1 thereto were issued. 

When the emergency funds became available under the act of April 7, 1934, 
and Federal payment was to be made from them for destroyed tuberculous 
cattle, it was necessary to prepare an order covering the method of payment, 
and B. A. I. order 344 was issued and became effective on June 12, 1934. In the 
preparation of this order, the question of a limitation for the Federal payment, 
other than the maximum of $20 for grade cattle and $50 for purebred cattle, 
was given much consideration, and it was decided that in order to be consistent 
the owner should not receive from all sources, including State or county pay- 
ments and salvage, in addition to the Federal payment, any more than this 
owner would receive for the same cattle if the claim should have been com- 
puted under the'provisions of B. A. I. order 329, as it still might be. (B. A. I. 
order 329 being used as a basis for computing under B, A. I. order 344.) There- 
fore, in the preparation of claims for Federal payment for tuberculous cattle, 
to be presented in accordance with the provisions of B. A. I. order 344, it 
would be necessary to determine how much the owner might have received from 
all sources, in case the claim was to be handled under B. A. I. order 329. This 
was felt to be necessary in order to make the payments consistent with the 
plan prevailing under B. A. I. order 329. 

It was the purpose of the regulation to provide for a Federal payment in 
cases where insufficient State funds were available making it possible to con- 
duct the eradication of tuberculosis in cattle much more rapidly. The Depart- 
ment and the interested cattle owners had no doubt as to the ability of the 
Federal Government to pay all or a part of the amount previously paid by 
the cooperating State, Territory, or county under this regulation. The Federal 
payment would include part or in some cases all that the State would pay if 
the work was carried on as it was prior to the time the emergency funds became 
available, with the limitation, however, that the amount to be paid by the 
Federal Government could not exceed $20 for grade cattle and $50 for pure- 
bred cattle and that, as above indicated, the total amount received by the owner 
from all sources could not exceed the total amount that would have been re- 
ceived if the claim had been computed pursuant to the provisions of B. A. L 
order 829. 

It was later found necessary to amend B. A. I. order 344 so as to provide 
that Federal payments for tuberculous cattle would be made in States or 
Territories where there was no authority for State or Territory payments, and 
this was done by amendment no. 1, effective March 19, 1935. The purpose of 
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said amendment no. 1 to B. A. I. order 344 was to provide for payment of 
what was believed to be a fair and equitable amount for slaughtered animals 
in all cases where the State or Territory made no payment because of lack of 
authority. The Department believed that if the amendment was so framed 
all such cases would be covered, the intention being to provide that, in all 
cases where the State or Territory had no authority to make a payment, the 
Federal payment should not be withheld, but in such event the Federal pay- 
ment should not exceed “two-thirds of the difference between the appraised 
value and the net salvage.” It was believed that a provision of this kind would 
provide a fairly equitable arrangement in all such cases. 

The difficulty encountered in the present case is similar to the difficulty 
that arose in connection with the circumstance covered in the previous para- 
graph and which resulted in your decision contained in A-60347. It will be 
noted, from the foregoing statements, that it was the desire of this Department 
to make Federal payment when no payment was to be made by the cooperat- 
ing State, and also that the cattle owner would receive from all sources ,in- 
cluding State and Federal payment and salvage, not more than he would have 
received in the event that his claim was computed under the provisions of 
B. A. I. order 329 or any amendment thereto. The Department believed that 
it was advisable to follow the plan of compensating owners of condemned 
tuberculous cattle that obtained in B. A. I. order 329 and its amendments, to 
maintain uniformity, except that, as previously indicated, a payment by co- 
operating agencies would not be required. 

Federal claims paid for tuberculous cattle from the emergency funds since 
June 12, 1934, have been certified for payment in an amount of approximately 
$5,000,000. These claims have been computed under the provisions of B. A. I. 
order 344 and any amendments thereto, and prior to September 16, 1935, no 
exception has been taken to the fact that the Federal payment exceeded the 
amount paid to the owner by the cooperating State where authority for State 
payment existed. 

There are a large number of claims for tuberculous cattle now pending to 
be paid from the same emergency funds and it is therefore urgently requested 
that action be taken at the earliest possible date to allow them to be audited and 
certified for payment in accordance with the actual intent of B. A. I. order 344 
and its amendments, if otherwise correct. 

In view of the fact that the language used in section 1 of regulation 3, B. A. I. 
order 344, does not seem to express my intent as clearly as it might have, and 
has apparently been misinterpreted in making this settlement, arrangements 
will be made to have amendment 1 to B. A. I. order 344 clarified by revising 
it in such a manner as to preclude any misunderstanding in the future as to 
the intent of the provision of section 1 of regulation 3, B. A. I. order 344. 

Prompt action toward revision of the settlement of this case and other similar 
cases in which settlements have been made on the same basis will be greatly 
appreciated. ; 

A copy of the proposed revision of this amendment is being transmitted here- 
with for your opinion. 


Payments under section 6 of the act of April 7, 1934, 48 Stat. 528, 
are, by the terms of the statute, to be made under regulations pre- 
scribed by the Secretary of Agriculture and upon such terms as he 
may prescribe. Regulations issued pursuant to the statute have the 
force and effect of law. They may be amended from time to time 
but such amendments may operate prospectively only. Rights which 
became fixed under the regulations current at the time they arose may 
not be increased or decreased by a subsequent amendment to such 
statutory regulations. The amendment to order B. A. I. 344 pro- 
posed by you would not, therefore, change rights which had become 
vested under the prior orders and amendments thereto. It may be 
stated, also, that while the proposed amendment states that the Fed- 
eral indemnity shall be paid irrespective of regulaticn 3 and section 
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7 of regulation 6 of B. A. I. 329, it still retains the limitation that 
the owner shall not receive from all sources an amount exceeding 
that which would have been received provided the claim was com- 
puted in accordance with B. A. I. 329 or any amendment thereto. 
The elimination of regulation 3 of B. A. I. 329 would leave no basis 
for computation under that order and the amendment, therefore, 
would not be practicable of application. In this connection your 
attention is again invited to the form of amendment suggested in 
my decision of March 18, 1935, to you. 

The claim of Nina J. Hazelton as executrix of the estate of Dallas 
M. Hazelton, which was administratively approved for a total of 
$374 was reduced in the settlement of September 6, 1935, to an 
aggregate of $244, the difference of $130 being disallowed as the 
proposed payments by the United States on six of the animals listed 
exceeded payments by the State to that extent. The disallowance 
of the claim being in accordance with the regulations in force at the 
time the claim arose, which regulations were plain and unambiguous, 
was correct and upon review must be and is sustained. 


(A-58721) 


AGRICULTURAL ADJUSTMENT ACT—MARKETING AGREEMENTS— 
COMMODITY BENEFIT PAYMENTS 


In view of the broad provisions of the Agricultural Adjustment Act, us 
amended; the terms of the marketing agreement between the Secretary of 
Agriculture and the North Pacific Export Association; and the explanation 
now made as to the procedure followed in the purchasing and selling of 
surplus wheat under said agreement, further objection is not required to 
the reimbursement of purchases in the additional amount of one cent per 
bushel in those instances where payment thereof has not heretofore been 
made, the one cent per bushel representing a “ buying charge” understood 
and agreed to by all concerned, including the Secretary of Agriculture, to 
cover those uncertain but necessary costs in connection with said pur- 
chases. 14 Comp. Gen. 437 modified. 


Comptroller General McCarl to the Secretary of Agriculture, October 24, 1935: 


Consideration has been given your letter of May 4, 1935, supply- 
ing additional information you report having received from va- 
cious members of the North Pacific Emergency Export Association, 
in view of which you ask “ reconsideration de novo” of decision of 
December 7, 1934, 14 Comp. Gen. 437, that there was not allowable 
a 1 cent per bushel “ buying charge ” claimed by them as the “ estab- 
lished trade charge” for converting wheat from country basis to 
basis no, 1, sacked track, tidewater terminal. 

The association was organized as a nonprofit corporation under 
the laws of the State of Oregon, having its principal office in Port- 
land, Oreg. The association was composed of approximately 25 
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members who were millers, exporters, growers, and/or dealers in 
wheat, flour, or other wheat products. Under authority of section 
8 (2) and 12 (b) of the Agricultural Adjustment Act of May 12, 
1933, 48 Stat. 34, 38, the Secretary of Agriculture executed a con- 
tract with the association and the members thereof entitled “ Mar- 
keting agreement for disposal of north pacific wheat surplus”, 
which contract was approved by the Secretary October 10, 1933. As 
the title suggests, the purpose of the agreement was to relieve the 
depressed domestic market by exporting surplus with a view to 
maintaining the price of wheat at an amount considered fair by the 
Secretary of Agriculture. It was agreed that the wheat surplus 
in Oregon, Washington, and northern Idaho, known as the “ Pacific 
Northwest area ”, should be purchased by the association pursuant to 
written instructions of the Secretary of Agriculture. It was within 
the discretion of the Secretary to designate the quantity of wheat 
to be purchased, the price and terms of such purchases and the per- 
sons from whom purchases should be made, but purchases were to 
be made on the basis set forth in “ Exhibit A” attached to the 
agreement and made a part thereof. 

The said “ Exhibit A” attached to the contract of October 10, 1933, 

provided for specific deductions covering interest, resacking, damaged 
wheat, and other items listed, but it stated no deduction as a buying 
charge or “established trade charge” other than as set out therein. 
“Exhibit B ” attached to the marketing agreement is entitled “ Sched- 
ule of tidewater terminal costs with respect to purchase and sale of 
wheat.” It stipulated for deductions with respect to a number of 
items, including inspection, cleaning smutty wheat, carrying charges, 
and for including 1 cent per bushel “selling costs”, as costs in con- 
nection with sales. Sections 3, 4, and 5 are, in pertinent part, as 
follows: 
Spo. 3. The association shall serve as a clearing house for arranging details 
of purchasing, shipping, handling, and selling the wheat and/or flour purchased 
for export or otherwise as herein provided. The association shall maintain a 
system of accounts which shall accurately reflect the true account and condition 
of all such transactions. The books, records, papers, and memoranda of the 
association (and of each member thereof, insofar as such books, records, papers, 
and memoranda pertain to this agreement or acts done pursuant thereto) shall, 
during the usual hours of business, be subject to the examination of the Secre- 
tary to assist him in the furtherance of his duties with respect to this agreement, 
including verification by the Secretary of the information furnished on the 
forms, hereinafter referred to. The association, and each member thereof, shall, 
from time to time, furnish information to the Secretary on and in accordance 
with forms to be supplied by him. 

Sec, 4. The Secretary may, from time to time, give written instructions to the 
executive committee of the association, or its duly appointed managing agent, 
directing such association to contract for the purchase of wheat, produced in 
the aforesaid Pacific Northwest area, for the purpose hereinafter provided. Such 
written instructions may, in the discretion of the Secretary include any or all 
of the following: 

(a) The quantity of wheat to be so purchased, which purchases shall be made 


on the basis set forth in exhibit A attached hereto and by this reference made a 
part hereof; 
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(b) The price to be paid for the same and the terms of said purchase; and 

(c) The persons from whom such purchases are to be made, whether from 
producers, associations of producers, local or terminal warehouses, or others. 

It is agreed that the association shall not have at any one time outstanding 
net purchases in excess of 1 million bushels of wheat against which excess 
there are no outstanding sales or contracts for sales. 

The association and its members hereby agree to carry out and fulfill sucb 
instructions to the best of their ability. 

Sec. 5. With respect to the wheat so purchased, the association shall receive 
written bids from its members, each day, for the purchase from the association 
and the sale in the export trade of any part of such wheat in the form of 
wheat or flour. Such bids shall include the following: 

(a) The amount of wheat offered to be so purchased and sold in the export 
trade as wheat or flour; 

(b) The sales prices at which such wheat and/or flour shall be sold in the 
export trade and the time of shipment. The sales of the wheat, if any, shall 
be made on the basis of No, 2 bulk, f. 0. b. ship. The sales of the flour, if any, 
shall be on the f. a. s. basis for steamer loading at Portland and Astoria, 
Oregon, and Tacoma and Seattle, Washington ; 

(c) The terms of such proposed sale and shipment including the ec. i. f. bid 
and the specific deductions made in establishing the f. o. b. or f. a. s. price; 
and 

(d) The port or ports of destination of the wheat or flour to be thus sold. 

Copies of all such bids shall be submitted to the secretary, who will then 
advise in writing the executive committee, or its duly appointed managing 
agent, which bids to accept, if any. The association agrees to accept such 
specified bids and to notify those members whose bids have been thus accepted. 
The association further agrees to transfer contracts for a sufficient amount 
of wheat, purchased pursuant to section 4 hereof, to permit the individual 
members to carry out and fulfill their bids which have been accepted by the 
association. The members agree to pay the purchase price for the contracts 
so transferred pursuant to the terms of such contracts. 

The secretary may, from time to time, give written instructions to the 
executive committee, or its duly appointed managing agent, to sell in the 
export trade or to any public unemployment relief agency any part of the 
wheat so purchased pursuant to section 4 hereof, in the form of wheat or 
flour. Such written instructions may, in the discretion of the secretary, 
include any or all of the following: 

(a) The amount of wheat and/or flour to be sold; 

(b) The sales prices at which such wheat and/or flour shall be sold. The 
sales of the wheat, if any, shall be made on the basis of No. 2 bulk, f. o. b. 
ship. The sales of the flour, if any, shall be made on F. A. S. basis for 
steamer loading at Portland and Astoria, Oregon, and Tacoma and Seattle, 
Washington ; 

(c) The terms of such proposed sale and shipment including the c. i. f. bids 
and the specific deductions made in establishing the f. o. b. or f. a. s, price; 

(d) The port or ports of destination of the wheat and/or flour to be thus 
sold; and 

(e) The purchaser to whom the wheat and/or flour shall be thus sold. 

The association and its members hereby agree to carry out and fulfill such 
instructions to the best of their ability. 

It is expressly understood and agreed that any wheat that is purchased 
pursuant to the written directions of the Secretary as provided in section 4 
hereof shall not be sold except as provided in this section 5. 


It is stated in a letter dated October 9, 1935, from the Depart- 
ment of Agriculture that the way in which a member of the North 
Pacific Export Association bought wheat in the country, paid for it, 
sold it, and prepared his claim for payment under the terms of the 
agreement for the disposal of Pacific Northwest wheat surplus 
is as follows: 

I. On any given day the Secretary's representative announces to all asso- 


ciation members that up to 6 a. m. of the following day he will approve 
purchase contracts for members at 85 cents per bushel for wheat on track 
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in sacks at tidewater terminals. This announcement puts the wheat-buying 
a (whom we will hereafter refer to as the member) in the following 
position : 

1. He knows that if he buys 10,000 bushels of No. 1 wheat in the country 
he can expect to receive 85 cents per bushel for it when it is delivered in 
sacks on track at tidewater terminals provided that he confirms the trans- 
action with the association and the Secretary’s representative by 6 a. m. the 
following morning. 

2. He also knows that he will have to represent in his contract that the 
10,000 bushels of wheat covered by the purchase contract was bought in the 
country at 85 cents per bushel less “ established” trade charges for converting 
wheat from the country to sacked track tidewater terminal. He can assume 
that if he does not pay this price his contract may subsequently be voided. 

8. In view of 1 and 2 above, he must determine what he may safely bid on 
a specific lot of wheat in the country which he believes to be for sale. This 
wheat, let us assume is in an amount of 10,000 bushels, grade No. 1, is owned by 
a farmer, and is stored at a country warehouse in sacks at Rosebud, Washing- 
ton, which carries a freight rate of 15 cents per bushel on sacked wheat to 
Seattle. 

This wheat is worth 85 cents to the member in Seattle, and certain expenses, 
some known and some only approximately known, must be incurred in shipping 
the wheat. The “ established trade charges”, using the phrase to mean “ known 
and uniform” charges, are freight and loading charges. Let us assume that 
these charges aggregate 17 cents. Now, the member could bid 85 cents, less 17 
cents, or 68 cents, buy the wheat, deliver it to Seattle, and have a clean and 
unquestionable contract. Unfortunately, however, the member represents that 
he would incur a definite cash loss on such a transaction, because there are 
certain other expenses which must be incurred which are not “ established ” in 
the sense of being uniform. In the first place, he must contact the owner of 
the wheat. This means either a telephone call, a telegram, or a call by a so- 
licitor, Second, he must replace any sacks which are in bad order when they 
reach the terminal. Third, he may have to pay an undetermined amount of 
interest and country storage, depending upon the time which elapses between 
his purchase and the 21 days’ free time he has promised to give in this pur- 
chase contract. Fourth, he may suffer a loss from waste in transit or a loss 
due to a differential between country and state terminal grades. Fifth, he 
incurs certain unfixed but inevitable expenses for accounting, billing, express 
on sample, etc. 

The member buyer does not know, and cannot know for several days, the 
aggregate of these charges and expenses in connection with the shipment of 
the specific 10,000 bushels of wheat which is located at Rosebud, Washington. 
Notwithstanding this fact, he must make his bid to the farmer and have his 
purchase contract with the association confirmed within a period of approxi- 
mately 16 hours. ; 

4, The circumstances outlined in paragraph three above arose in the case 
of every purchase of wheat by a member of the Northwest Emergency Export 
Association. Members realized that it would be impossible to determine within 
a reasonable time the charges other than freight and loading expense incidental 
to buying and transferring wheat from country points to terminal. Taking into 
account the fact (a) that on the average, it costs somewhere between 1 and 
2 cents per bushel to convert wheat from country to terminal points, and (b) 
that these costs would not be the same on any two individual transactions, they 
agreed informally that they would invariably allow themselves 1 cent per bushel 
to cover these charges, thus making it an established charge insofar as transac- 
tions with the Secretary were concerned. This informal agreement was well un- 
derstood by the representative of the Secretary and by the Chief of the Grain 
Marketing Section who was directing the operation. It was understood that 
when members offered wheat to the association at the association price they 
would deduct, in addition to the freight and loading charges, 1 cent per bushel 
to cover all other charges in order to arrive at the price to be paid in the 
country. Consequently, when the member previously referred to offered wheat 
to the association at 85 cents, he understood, and the association understood, 
that he would deduct 17 cents plus 1 cent in arriving at the price considered 
necessary to bid in the country in order to satisfy the contract. 

5. The member, referring to our previous example, desiring to keep within 
the terms of his contract and desiring not to incur a loss, would bid, there- 
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fore, on the 10,000 bushels of wheat at Rosebud, Washington, 85 cents less 
17 cents, less 1 cent, or 67 cents per bushel. 

II. So far we have sketched the procedure of a member purchase operation. 
We now have this member, having paid 67 cents for wheat at Rosebud, Wash- 
ington, and, having transferred this wheat to a position of on track at Seattle, 
holding a contract to sell the same wheat to the association for 85 cents. In 
the following paragraph we outline briefly the procedure of his getting paid 
the contract price for his wheat and settling his account with the Secretary. 

1. The member, having 10,000 bushels of wheat at Seattle, looks about for 
an export purchaser for his wheat. He finds someone willing to bid 65 cents. 
He submits this bid to the association. It is accepted by the association with 
the approval of the Secretary’s agent, and the wheat is sold. 

2. The foreign buyer pays 65 cents per bushel to the member, the member 
netting, after he pays the expenses of loading on shipboard, 62 cents per 
bushel. (This spread between the track price and the f. o. b. ship price is 
covered by the sales contract which is not here in question.) 

3. The situation now is that the member has bought 10,000 bushels of 
wheat in the country for 67 cents, paid 17 cents country loading and freight 
charges, and has incurred certain miscellaneous expenses which he carries on 
his books at 1 cent per bushel. Including the 1 cent, therefore, the wheat 
has cost him on track at terminal 85 cents per bushel, and he has sold it at a 
net return to himself of 62 cents. Including the 1 cent, he is, therefore, out of 
pocket the difference between 85 cents and 62 cents, or 23 cents. 

4. Under the terms of the marketing agreement, the secretary now owes the 
member 23 cents per bushel on 10,000 bushels of wheat. Before the secretary 
pays this claim of 23 cents, however, he is obliged to audit the whole transac- 
tion in order to discover whether the facts are as represented by the member 
and whether he (the secretary) is actually obligated to the extent of 23 cents 
per bushel. In the course of this auditing, it is discovered that the member 
has not paid the farmer 85 cents less 17 cents (or the purchase contract price 
less freight and loading charges) but has paid the farmer 85 cents less 17 
cents less 1 cent (or the purchase contract price less freight and loading 
charges) and less 1 cent which is set up to cover all other charges. 

5. In view of the above fact, the secretary requested the Comptroller Gen- 
eral’s opinion as to whether he (the secretary) should pay to the member, in 
the circumstances outlined, 23 cents per bushel or 22 cents per bushel on 
10,000 bushels of wheat. The Comptroller General replied to the following 
effect. The member agreed in this case to pay to the farmer 85 cents less 17 
cents less 1 cent. Consequently, the member had paid the farmer 1 cent less 
than he (the member) had promised the secretary he would pay the farmer. 
Since the member has paid the farmer 1 cent too little, the secretary should in 
turn pay the member 1 cent less than he (the secretary) had promised he would 
pay to the member, and the secretary should, therefore, pay not 23 cents but 
22 cents. 


While there appears to have been no express stipulation in the 
contract with the association dated October 10, 1933, or in the 
exhibits attached thereto, for inclusion as part of the purchase price 
of wheat of a 1-cent buying charge to cover miscellaneous costs and 
similar to the inclusion of a 1-cent selling charge, there appears a 
stipulation in “ Exhibit A” that the purchase price shall be basis no. 1, 
Federal grades, sacked, delivered on track at tidewater terminal 
markets, and that there was adopted for use a form of purchase 
contract which participating members were to use, with provision 
for approval of the purchase transaction on behalf of the Secretary 
of Agriculture, wherein it was stated that the price paid in the 
country for wheat covered by the contract was the full association- 
quoted price, as in effect on date of purchase, less “ only established 
trade charges” to convert wheat from country basis to basis no. 1, 
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sacked track, tidewater terminal. And it now appears from the 
above-quoted letter of October 9, 1935, to have been understood and 
agreed by all concerned, including the Secretary of Agriculture, that 
those uncertain but necessary costs in connection with country pur- 
chases and conversion thereof to basis no. 1, sacked track, tide- 
water terminal, as required by the basic contract, should be in a flat 
amount of 1 cent per bushel on such purchases as were ultimately 
approved by the secretary—and it is understood there are here 


involved only purchases so made and approved on behalf of the 
secretary. 


In view thereof and the broad provisions of the Agricultural Ad- 
justment Act, as amended, and the terms of the contract in question 
with the procedure followed in purchasing and selling the wheat, 
this office is not required to object to the reimbursement of purchases 
in the additional amount of 1 cent per bushel, as proposed by you, 
in those instances where payment thereof has not heretofore been 
made. 


(A-63482) 


CONTRACTS—AWARDS—BIDS, F. O. B. BIDDER’S SHIPPING POINT AND 
F. 0. B. GOVERNMENT DESTINATION 


Where advertised specifications notified prospective bidders that bids were to be 
submitted f. o. b. bidder’s shipping point and f. o. b. Government destina- 
tion, with the right reserved in the Government to accept either bid and 
the further right that the Government could require shipments to be made 
by Government bills of lading, award may be made on the basis of f. 0. b. 
Government destination, with shipments to be made on Government bills 
of lading, and the deduction from the bid price, because of the manner of 
shipment, is for determination on the basis of the commercial cost of trans- 
portation from bidder’s shipping point to Government destination. 


Comptroller General McCarl to the Secretary of the Interior, October 24, 1935: 


There has been received a letter dated June 12, 1935, from C. J. 
Moody, project engineer, Irrigation Service, Coolidge, Ariz., as 
follows: 


Contract no. I-136 ind. 325, in favor of the Consolidated Roofing and Supply 
Company of Phoenix, Arizona, was filed on June 7th in the Audit Division and 
also the Records Division. 

The acceptance of this contract, it now develops, is in error since it is ac- 
cepted for $2,110.00 f. o. b. Coolidge, Arizona, subject to a deduction of com- 
mercial freight at not less than $1.44 per cwt. for shipment on Government bill 
of lading from Lockwood, Ohio. The contractor contends that if the Govern- 
ment is to ship on a Govt. bill of lading that the acceptance of item la should 
have been made, and after study of provisions contained on form no. 33 and 
paragraph 9 of the detail specifications it is believed that they are correct. In 
this event acceptance should be made of item no. 1 for $2,110.00 f. o. b. Coolidge, 
Arizona, less the cash discount. The contractor in quoting his price for item 1, 
contemplated that shipment would be included in a through car of possibly 
80,000 Ibs. in weight which would reduce the freight rate. 
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It is therefore requested that the original and returns file copies of this con- 
tract be returned here as soon as possible so that contract may be rewritten and 
transmitted to the Indian Office for approval. This material is urgently needed. 


The advertised specifications notified prospective bidders in para- 
graph 9 thereof that: 


9. Shipment.—All bids are desired covering material f. o. b. destination and 
erected. The Government, however, reserves the right to make shipment of 
materials on Government bills of lading, to the end that this may be done 
if desired. Each bidder must state in his bid the point from which shipment 
of the materials will be made. Quotations are required for shipment of the 
materials both f. o. b. erection site and f. 0. b. bidder’s shipping point. In case 
shipment is made at the expense of the Government in that manner the Govern- 
ment bills of lading will be furnished the contractor by the project engineer, 
United States Indian Irrigation Service, Coolidge, Arizona. The contractor 
shall prepare all material for shipment in such a manner as to protect it 
trom damage in transit and shall be responsible for and make good, by replace- 
ment at the shipping point, any and all damage due to improper preparation 
or loading for shipping. All parts that otherwise might be lost shall be boxed 
or wired in bundles and plainly marked for identification. 


As the project engineer has stated, the advertised specifications 
further required prospective bidders to submit bids on the basis of 
f. o. b. bidder’s shipping point and f. o. b. Government destination, 
and the Consoidated Roofing & Suppy Co. so submitted its bid 
opened May 17, 1935, for the delivery of the material. The bid f. o. b. 
Government destination was numbered 1 and the bid f. o. b. bidder’s 
shipping point was numbered 1a, and they are as follows: 

1. Corrugated asbestos roof, delivered f. 0. b. erection site near Coolidge, 

Arizona, and completely erected, in full accordance with the detail specifica- 


tions and drawings hereto attached and made a part hereof, for the lump 


sum of $2,110.00 
la. Corrugated asbestos roof, delivered f. o. b. bidder’s shipping point at 


Lockland, Ohio (shipment of materials to be made at the Government's ex- 
pense on Government bill of lading), and completely erected, in full accord- 
ance with the attached detail specifications and drawings for the lump sum 

ssdieedacsne iieessde idea daioncseoekcigtclinsrrteemipastoosah liom ec gpiodinen ee teecasleedevas gutacaep ain dieatabeseteianentnie $1,670.00 

The bid of said company, being the lowest received, was accepted 
June 3, 1935, by the project engineer, as follows: 

Accepted as to items numbered 1, total $2,110.00 f. o. b. Coolidge, Ariz., subject 
to a deduction of com’! carload freight at not less than $1.44 per ewt. for ship- 
ment on Govt. B/L from Lockland, Ohio, to Coolidge, Ariz. 

United States of America, acting in this behalf by C. J. Moody, project 


engineer, 

That is to say, the advertised specifications clearly notified prospec- 
tive bidders that they were to submit bids f. 0. b. bidder’s shipping 
point and f. o. b, Government destination with the right reserved in 
the Government to accept either bid as the best interests of the Gov- 
ernment might appear; also, with the further right that in event the 
bid for delivery Government destination was accepted the Govern- 
ment could require the shipment to be made on a Government bill of 
lading and deduct the commercial freight from the bidder’s shipping 
point to the Government destination, and such provision was in- 
serted in the specifications in order that the United States might 
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avail itself of land-grant rates in the shipment of the material. Pre- 
sumably, the difference between the bid f. o. b. bidder’s shipping 
point and f. o. b. Government destination is the amount of commer- 
cial freight or other costs to the bidder to ship the material from 
his shipping point to Government destination, and, of course, the 
bidder would be required, in event the shipment was delivered at 
Government destination, to pay the commercial freight charges. As 
the United States is not required to pay the commercial freight 
charges in making shipments over land-grant railroad lines or other 
railroad lines equalizing therewith, the further provision in the 
specifications was to obtain for the United States the benefit of such 
land-grant rates in event the cost to the Government in making de- 
livery at destination should be less than the cost to the contractor. 

The only apparent error in this matter was in the acceptance of 
June 3, 1935, in stating that deduction would be made of commercial 
carload freight of not less than $1.44 per hundredweight. The de- 
duction to be made from the contract price of $2,110 f. o. b. Govern- 
ment destination in event the shipment is made on a Government 
bill of lading is the commercial freight charges which the contractor 
would have had to pay, whether such charges be more or less than 
$1.44 per hundredweight. 

Under such circumstances there appears to be no legal basis of 
modifying the contract as suggested by the project engineer, atten- 
tion being invited to United States v. American Sales Co., 27 Fed. 
(2d) 389, affirmed 32 id. 141, and certiorari denied 280 U. S. 574. 
See also Bausch & Lomb Optical Co. v. United States, 78 Ct. Cls. 
584, 607. The project engineer should be instructed accordingly. 


(A-64878) 


TRAVEL EXPENSES—EMPLOYEES LOANED OR DETAILED—FEDERAL 
TRADE COMMISSION 


The appropriation for expenses of the Federal Trade Commission for the fiscal 
year 1936, containing a specific provision for traveling expenses, is avail- 
able for authorized travel expenses of necessary travel of employees de- 
tailed or loaned from another Federal agency, in connection with the work 
for which detailed or loaned. 


Comptroller General McCarl to the Chairman, Federal Trade Commission, 
October 24, 1935: 


There has been received your letter of August 19, 1935, as follows: 


A number of employees of the National Recovery Administration have been 
detailed to the service of the Federal Trade Commission, remaining in the pay 
of the National Recovery Administration. In connection with this detail it will 
become necessary, from time to time, to assign these employees to field work, 
which will involve expenditures pursuant to the approved travel regulations of 
amounts for the payment of traveling expenses, per diem, and other authorized 
expenditures, 
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Your decision is therefore requested as to whether the appropriations of the 
Federal Trade Commission for the fiscal year 1936 are available for the payment 
of the expenses above described. 


Thanking you for your attention to the request of the Commission, I am. 

It is the general rule that the salaries of employees temporarily 
detailed or loaned for duty in another Government agency otherwise 
than in accordance with an agreement under section 601 of the act 
of June 30, 1932 (47 Stat. 417), will remain a charge against the appro- 
priation of the establishment by which so detailed or loaned but that 
their authorized expenses for any official travel performed in connec- 
tion with the work for which detailed or loaned would be a proper 
charge against the funds of the agency to which detailed or loaned 
(6 Comp. Gen. 217; 7 zd. 709; 10 id. 131, 193, and 275; A-50746, Sept. 
6, 1933). 

As the appropriation for the expenses of the Federal Trade Com- 
mission for 1936 contains a specific provision for traveling expenses, I 
have to advise that said appropriation is available for the authorized 
travel expenses of any necessary travel ordered by you of the employ- 
ees in question in connection with the work for which they were 
detailed or loaned. 


(A-63153) 


CONTRACTS—SPECIFICATIONS—MARKETING AND PRICE 
ADJUSTMENT PROVISIONS 


Contract awards may not be made on the basis of advertised specifications 
containing the marketing agreement compliance and price adjustment 
clause set out in Circular Letter No. 89 of the Procurement Division, 
Treasury Department, but, with the clause eliminated, award may be 
made where the needs of the Government are so urgent that readvertise- 
ment would be impracticable, or, because of the immediate need, :ward 
may be made to the low bidder after deletion, with his consent, of that 
part of the clause providing for price adjustment, but the low bid may not 
be rejected because of refusal on the part of the bidder to agree to the 
requirements of the clause in question. The use of such clause in Govern- 
ment contracts should be discontinued. 13 Comp. Gen. 181; 15 id. 114, 
and A-64860, September 12, 1935, id. 201, distinguished herein. 


Comptroller General McCarl to the Secretary of the Navy, October 25, 1935: 


There has been received your letter of October 17, 1935, as follows: 


There have been received from the General Accounting Office several com- 
munications addressed to field purchasing offices requesting an explanation as 
to why certain contracts included in the specifications a provision to permit of 
an adjustment in price to conform to the price stipulated in applicable market- 
ing agreements and/or licenses executed under the authority of the Agricul- 
tural Adjustment Act. A letter to the officer in charge, Navy Purchasing 
Office, New York, dated September 25, 1935, is enclosed as an example. 

An order of the Director of Procurement, Treasury Department, dated May 
8, 1935, directed that there be included as a part of all contracts for the 
purchase of fluid milk and/or products or ingredients thereof a provision for 
compliance with the Agricultural Adjustment Act. The text of this clause 
reads as follows: 
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“The contractor shall comply with the provisions of any and all marketing 
agreements, licenses, and amendments to either, in effect on the date of the 
award of this contract or thereafter executed or issued by the Secretary of 
Agriculture under the Agricultural Adjustment Act or supplementary legisla- 
tion, applicable to any of the commodities to be furnished under this contract 
and to the contractor under the ‘terms of such marketing agreements, licenses, 
and amendments, regardless of whether the contractor is a party to any of 
such agreements or amendments thereto. The contractor shall not accept from 
a subcontractor or supplier in the performance of this contract any of the 
commodities to be furnished under this contract, if the subcontractor or 
supplier has not filed with the contractor a certificate of compliance in form 
as required by the contracting officer, or if the Secretary of Agriculture has 
determined that such subcontractor or supplier is failing in the compliance 
to which he has certified and the contractor has bten so notified in writing 
through the contracting officer. If the contractor violates or fails to comply 
with any of the foregoing requirements, the Government may, by written 
notice to the contractor, terminate the contractor’s right to proceed with the 
deliveries under this contract and purchase in the open market or otherwise 
procure the undelivered portion of the commodity or commodities to be fur- 
nished, and the contractor and his surety shall be liable to the Government 
for any excess cost occasioned the Government thereby: Provided, That the 
determination of the Secretary of Agriculture as to the failure of compliance 
by the contractor or subcontractor shall be final and conclusive upon the 
parties hereto: Provided further, That if the cost to the contractor of the 
commodity or commodities to be procured hereunder shall be increased or de- 
creased by any marketing agreement, license, or amendment to either, not in 
effect at the time the contract was made, then the purchase price to the 
Government of the commodity or commodities affected by such amendment 
or new agreement or license shall be increased or decreased accordingly: Pro- 
vided further, That the contractor shall, before final payment, furnish to the 
contracting officer satisfactory evidence of any such increase.” 

It is assumed that the order of the Director of Procurement (Circular Letter 
No. 89, dated May 8, 1935) is on record in the General Accounting Office. 

Upon receipt of this order, all agencies purchasing naval supplies were di- 
rected to include the prescribed clause in all invitations for bids. It is this 
clause in the contracts which is now questioned by the General Accounting 
Office. 

Your decision A-63153/A-64398, dated August 9, 1935, was construed as 
approving the clause where not objected to by the bidder. On the basis of 
this decision, purchasing officers were directed to accept the offer of a bidder 
declining to agree to the provisions of this clause, if otherwise low, and to 
omit the clause from the executed contract awarded thereon. 

By a later decision, A-64860, dated September 12, 1935, it was held that 
the offer of a bidder refusing to accept a contract containing a provision 
requiring compliance with the marketing agreements and/or licenses issued 
or approved by the Department of Agriculture should be rejected. The two 
decisions may appear inconsistent in that the one holds that a bid may not 
be rejected and the other approves the rejection for refusal by the bidder 
to comply with the marketing agreements prescribed by the Department of 
Agriculture. While the clause quoted in the decision of August 9th contains 
all the provisions of the clause quoted in the decision of September 12th, the 
former decision contains certain additional requirements not stipulated in the 
clause quoted in the later decision. It is assumed that the variations in 
the two clauses account for the seemingly conflicting views in the two decisions 
on the acceptance or rejection of the bids. 

Under an administrative procedure in effect throughout the Naval Service, 
the bids for the monthly provisions contracts are opened in all field pur- 
chasing offices on a uniform date. The advertisements issued for bids for the 
monthly contracts for the month of November are scheduled for opening on 
October 18th, 1935. These invitations include the requirements prescribed 
by the Procurement Division’s order of May 8th. It is necessary that awards 
be made for the provisions for the month of November in sufficient time for 
the contracts to become effective on the first day of the month; otherwise it 
would be necessary to make many open-market purchases with the attending 
administrative expenses and probable higher prices. 
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A decision of the Comptroller General of the United States is requested, 
therefore, on the following questions: 


(a) May the decision of August 9, 1935, be construed as approving the use 
of the clause prescribed by the Director of Procurement in his order of May 8, 
1935, as a contract stipulation, if not objected to by the bidder; if objection 


is raised, the award to be made and the contract drawn with the clause 
eliminated? 


(b) If the answer to paragraph (a) is in the negative, may an award be 
made on the bids invited for opening on October 18, 1935, which include 
the clause prescribed by the Director of Procurement, by the deletion, with the 


consent of the bidder, of that part of the clause providing for a price adjust- 
ment reading as follows: 


“Provided further, That if the cost to the contractor of the commodity or 
commodities to be procured hereunder shall be increased or decreased by any 
marketing agreement, license, or amendment to either, not in effect at the time 
the contract was made, then the purchase price to the Government of the 
commodity or commodities affected by such amendment or new agreement or 
license shall be increased or decreased accordingly: Provided further, That the 
contractor shall, before final payment, furnish to the contracting officer satis- 
factory evidence of any such increase.” 


(c) Will the explanation hereinbefore made of the reasons for the use of the 
clause questioned by the General Accounting Office be accepted as the basis 
for the approval of all contracts heretofore made with the clause prescribed by 
the Director of Procurement incorporated therein? 

Because of the urgency for provisions contracts effective on November 1, 
1935, and as some time is required to make the awards, draw the contracts, 


and notify requisitioning agencies, a prompt decision on these several matters 
would be appreciated. 


The decisions of August 9, 1935, A-63153/A-64398, 15 Comp. Gen. 
114, and September 12, 1935, A-64860, 15 Comp. Gen. 201, referred 
to in your letter as seemingly in conflict were discussed at length 
in decision of October 10, 1935, A-64860, to the Administrator of Vet- 
erans’ Affairs in which the former two decisions were distinguished. 
There is inclosed herewith for your information a copy of the deci- 
sion of October 10, 1935. 

The clause quoted from circular letter no. 89 dated May 8, 1935, 
Procurement Division of the Treasury Department, is similar to one 
of the provisions considered in decision of January 2, 1934, 13 Comp. 
Gen. 181, in which it was held that such provision may not legally 
be included in advertisements and contracts on behalf of the United 
States. This decision was modified by the decision of August 9, 
1935, to the effect that such provision could be considered only as 
a request to bidders “ that bids be submitted upon the basis that the 
contractor shall comply with the provisions of any and all marketing 
agreements and licenses, and amendments to either, in effect at the 
time of contracting or thereafter placed into effect, and that the low 
bid, if otherwise proper, may not be rejected because such bidder 
refused to agree to any such requirement.” The price adjustment 
clause was not approved by that decision. 

In the decision of September 12, 1935, there was for consideration 
the first clause considered in 138 Comp. Gen. 181, in which it was held 
that there was no legal objection to inclusion of such paragraph in 
advertisements and contracts for the purchase of agricultural com- 
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modities and products thereof. That clause did not contain either 
the price adjustment provision or the requirement of compliance with 
agreements thereafter executed, or supplementary legislation. It was 
held that refusal of a bidder to agree to comply with that clause 
which was considered a proper and legal requirement justified rejec- 
tion of his bid. 

Accordingly— 

(a) The decision of August 9, 1935, may not be construed as ap- 
proving the use of the clause prescribed by the Director of Procure- 
ment in circular letter no. 89, dated May 8, 1935, and contracts’ may 
not be awarded on that basis. With the clause eliminated the award 
may be made and the contract executed in cases where the immediate 
needs of the Government are so urgent that readvertisement would be 
impracticable ; 

(b) An award may be made to the low bidder on the bids received 
for opening on October 18, 1935, after deletion, with the consent of 
the bidder, of that part of the clause providing for price adjustment, 
but the low bid may not be rejected because of refusal on the part of 
the bidder to agree to the requirements of the clause in question; and 

(c) In view of the explanation made this office will raise no fur- 
ther question as to contracts containing the clause prescribed by the 
Director of Procurement on May 8, 1935, heretofore executed, with 
the understanding that the use of such clause in Government con- 
tracts be discontinued. 


(A-64914) 


TRAVELING EXPENSES—USE OF EMPLOYEE’S OWN AUTOMOBILE— 
GASOLINE FURNISHED FROM GOVERNMENT SUPPLIES 


There is no authority for payment of mileage for the use of an employee’s per- 
sonally-owned automobile in the performance of travel on official business 
when the gasoline used is furnished from Government supplies notwith- 
standing deduction is made of the cost of the gasoline so furnished, 


Decision by Comptroller General McCarl, October 25, 1935: 

Maj. E, C. Morton, Finance Officer, United States Army, requested 
August 14, 1935, review of the action of this office August 7, 1935, 
in disallowing credit in the accounts of Maj. W. O. Rawls, F. D., in 
the sum of $25.75 for alleged automobile mileage paid to F. P. Shore, 
E. C. W. Camp P-58, Stantonsburg, N. C., on voucher no. 12955, 

The account is stated on North Carolina State voucher form for 
623 miles at 5 cents per mile, less $5.40 for 36 gallons of gasoline at 
15 cents per gallon furnished from camp supplies, and payment in 
net amount of $25.75 on said voucher was disallowed for the reason 
that there is no authority for paying mileage when gasoline used is 
furnished from Government supplies. 
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In requesting review, Major Morton submits a statement by the 
Director, Emergency Conservation Work, without date, as follows: 


The employee in question was authorized to use his personally-owned auto- 
mobile on official business at the rate of 5¢ per mile. Letters of authorization 
were not issued by this office since at the time this expense was incurred, the 
State of North Carolina was operating under the regulations approved by the 
President May 20, 1933, which authorized Emergency Conservation Work 
expenditures in accordance with State laws, rules, and regulations. Letters of 
authorization are not necessary under State procedure. 

Attention is directed to the fact that this employee was required to pay for 
the 36 gallons of gasoline furnished by the Government from the camp supply. 
By consulting the inside of the account it will be noted that a deduction of 
$5.40 was made to pay for this gasoline. Under the circumstances it appears 
immaterial as to what dates the gasoline was secured and this information can- 
not now be supplied as this employee did not keep a diary. It might be stated 
that as soon as supervisory office in Raleigh discovered that employees were 
purchasing gasoline from the Government tank that the practice was stopped. 

In view of the above circumstances it appears that this voucher should be 
passed since this employee paid for the gasoline which he secured. 


In a decision of this office, A-58547, dated April 8, 1935, it was 
held: 


The statement in the quoted letter that prior to the decision of November 
19, 1934, there was not available to disbursing agents any rule to follow in 
cases such as involved in this matter, is not apparent. Under paragraph 12 
of the Standardized Government Travel Regulations, as amended, effective 
July 1, 1931, and in effect at the time travel in these two cases was performed, 
there is specifically set forth the bases on which travel by privately owned 
conveyances may be authorized; that is to say, first, on the actual expense 
basis, as distinguished from mileage basis and under such method the em- 
ployee is authorized to be reimbursed for the actual expenses incurred by 
him in the operation of his privately owned automobile in the performance of 
official travel. The other is the mileage basis and as to such method when 
the proper orders have been issued in accordance with law, the regulations 
authorize the payment of the rate of mileage provided for in travel orders. 
There appears to be no question under the regulations that the two methods 
are separate and distinct and that they cannot be authorized or sanctioned 
simultaneously in the performance of the same travel, which is what is con- 
tended in the present matter. 

In the two cases involved in your letter, that is to say, that of Percy Hodges, 
Jr., camp superintendent in emergency conservation work, and that of Austin 
F. Ladd, involved in the decision of November 19, 1934, it appears that while 
the orders authorized travel by the employees’ privately owned automobiles on 
the mileage basis, the travel was not so performed in that there was furnished 
these employees gasoline and oil from stock of the Government for their 
automobile in the performance of the travel. It must be readily apparent 
that when travel is authorized on a mileage basis, the employee shall bear 
all expenses incident to the travel to be performed. By allowing the employee 
to obtain gasoline and oil from Government stock at the cost price of such 
products to the Government, an element of gain inures to the employee. But 
be that as it may, the basis for disallowance of the items involved in decision 
of November 19, 1934, and in connection with the case of Percy Hodges, Jr., 
is that as the travel in such cases was authorized on a mileage basis there 
was no authority to furnish gasoline and oil from Government stock, and 
such action baving been taken the employee is not traveling on a mileage 
basis but on an actual expense basis and he is only entitled to reimbursement for 
euch actual expenses as he may show have been incurred. 


The action in disallowing credit in the instant case was correct 
and upon review must be and is sustained. 

Accordingly, the sum of $25.75 should be deposited without fur- 
ther delay. 
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(A-65344) 
PURCHASE OF COAL FOR FIELD SERVICE 


The procedure to be employed in the purchase of coal for the field activities 
of the Federal Government is that contemplated by standard Government 
forms nos. 41 and 43. If the needs of any particular activity require a 
certain class of coal, subject to analytical test, such need should be indi- 
eated in the advertised specifications in the form of guaranteed analysis 
requirements, and where deliveries are offered meeting the advertised 
requirements there is no basis for the purchase of trial lots for analysis 
testing purposes before awarding the contract. 


Comptroller General McCarl to the Secretary of the Interior, October 25, 1935: 


There has been received in this office for direct settlement voucher 
no. 410219, in favor of the Gerber Coal Co. for $165.30, for one 
carload of coal delivered the Blackfeet Indian Agency under pur- 
chase order no, 58, dated July 18, 1934. The voucher has been ad- 
ministratively approved by the Acting Commissioner of Indian 
Affairs for payment in the net amount of $156.48. 

The voucher covers proposed payment for a trial shipment of coal 
ordered prior to final award of contract for coal to meet the needs 
of the Blackfeet Indian Agency during the fiscal year 1935. The 
correspondence supporting the voucher contains a request from the 
purchasing officer, W. L. Fry, that he be advised relative to basis 
of final disposition thereof, and as to the propriety of the procedure 
involved in purchasing coal for the needs of the Indian Service. 

With respect to the circumstances under which the purchase was 
made, it appears that the purchasing officer issued an invitation for 
bids on standard form no. 30, to be opened May 24, 1934, for coal 
tonnage required during the fiscal year 1935, at schools, agencies, and 
hospitals of the Indian Service. The invitation directed the atten- 
tion of bidders to certain enumerated documents which were made 
a part of the advertisement, including standard Government pur- 
chase conditions (coal), standard form no. 43, and Indian Service 
form “B” (bituminous coal). Bidders were further instructed 
that bids for separate tonnage should be submitted on form “ B.” 
Claimant’s bid, for the estimfted 744 tons required by the Blackfeet 
Indian Agency, at $3 per ton of 2,000 pounds, was accordingly sub- 
mitted on this form, which contained a stipulation on the face thereof, 
“(To be attached to and become a part of the purchase conditions 
and instructions to bidders issued by the Purchasing Office of the 
Department of the Interior, for the purchase of coal.)” The bid 
as submitted guaranteed the quality of the coal offered as follows: 
Moisture, 5.8; volatile matter, 25.6; ash, 18.2; sulphur; B. t. u. 10,933. 

Doubt appears to have arisen as to the quality of the coal proposed 
to be furnished. In lieu of acceptance of the bid for the full quan- 
tity, the purchasing officer issued purchase order no. 58, dated July 
18, 1984, for one carload only as a trial shipment. Upon receipt of 
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the coal, a sample was collected and transmitted to the Bureau of 
Mines for analysis. The analysis showed the following: Moisture, 
29; volatile matter, 49.6; fixed carbon, 21.4; sulphur, 2.6; B. t. u., 
10,720. The carload of coal appears to have been accepted and used 
although the evidence indicates that the quality of the coal made its 
use unsatisfactory. 

Having regard for the circumstances attending the purchase of the 
sample carload of coal, it reasonably may be considered that the pur- 
chase was made subject to the terms of Standard Government Pur- 
chase Conditions (Coal), which form was incorporated by reference 
in both the invitation for bids and the bid as submitted. Accord- 
ingly, settlement under the purchase order will be made as adminis- 
tratively recommended at the contract price, less a deduction for the 
inferior quality of the coal delivered computed in accordance with 
paragraph 16, Standard Government Purchase Conditions (Coal), 
Standard Form No. 43. 

The procedure employed in this instance, namely, the purchase of 
the carload of coal for trial and analysis before making award has 
heretofore been before this office for consideration and several de- 
cisions have been rendered wherein it has been held, uniformly, that 
with exception of certain purchases made by the Government Fuel 
Yards, Procurement Division, Treasury Department, for fuel to be 
used in coal-burning equipment of varying construction and effi- 
ciency in the various departments and establishments at the seat of 
government, there properly is for employment in the purchase of 
coal for field activities of the Federal Government the usual proce- 
dure contemplated by Standard Forms Nos. 41 and 43, Standard 
Government Form of Contract for Coal and Standard Government 
Form of Purchase Conditions forming a part thereof. If the needs 
of any particular activity of the Indian Service require a certain class 
of coal, subject to analytical test, such need should be indicated in 
the advertised schedules and there should be specified the maximum 
limits of moisture and ash in coal to be delivered and the minimum 
heating value of the dry coal in B. t. u. The standard forms specifi- 
cally provide how the samples are to be taken and analyzed and how 
any necessary deduction from the contract price should be computed. 
In purchases made under such circumstances the amount payable for 
the coal delivered is the price named in the accepted proposal, ad- 
justed on the basis of the analysis made of the samples thereof. Any 
bid that fails to meet the maximum and minimum requirements 
stated in the advertised specifications is not responsive to the terms 
thereof and is not for acceptance. If the bidder offers to deliver coal 
meeting the guaranteed analysis, there is no basis for the purchase of 
trial lots for testing to determine whether such coal meets the guar- 
anteed analysis before awarding the contract. In this connection it 
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is generally conceded that coal taken from the same mine at different 
times may show upon analysis a different B. t. u., moisture, ash, or 
other content. Furthermore, section 3744, Revised Statutes, requires 
contracts under the Interior Department to be reduced to writing and 
signed by the parties at the end thereof. 

Accordingly, the matter of the correct procedure to be employed 
in the purchase of coal to meet the field-service needs of the Depart- 
ment of the Interior, as hereinbefore outlined, is brought to your at- 
tention in order that the necessary action may be taken to insure 
compliance therewith. 


(A-64606) 
TRAVELING EXPENSES—RESIDENCE TO POST OF DUTY 


Payment of expenses for travel between place of residence and post of duty is 
unauthorized. The disbursing officer’s responsibility for such unauthorized 
payments is not affected by his ability or inability to recoup the amount 
from the payees. 


Comptroller General McCarl to the Secretary of the Treasury, October 26, 1935: 


Consideration has been given your letter of July 30, 1935, as 
follows: 


Reference is made to notices of exception relative to vouchers nos. 641, 803, 
813, 814, 947, 990, 1111, 1157, 1180, 1195, 1196, 1201, 1203, 1204, 1209, 1215, 1216, 
1217, 1221, 1222, 1226, 1227, 1286, 1237, and 1238 of the October, November, 
December 1934 and January 1935 disbursing accounts of Ruth B. Hibner, 
symbol no, 16023. 

The items suspended represent expenses incurred by various storekeeper- 
gaugers in California, for transportation between the distilleries to which they 
were assigned at the time (the places of their assignments being also their 
designated posts of duty) and the nearest places where living accommodations 
could be procured. 

For your information relative to the policy of the administrative office in 
assigning these storekeeper-gaugers to duty at distilleries, there are attached 
copies of letter of December 26, 1933, from the Commissioner of Industrial 
Alcohol to Mr. James H. Maloney, Supervisor of Permits, at San Francisco, 
California, letter of February 16, 1934, from Mr. Maloney to the Commissioner 
of Industrial Alcohol, and letter of April 3, 1934, from the Commissioner of 
Industrial Alcohol to the district supervisor at San Francisco. 

From the above correspondence it will be seen that the assignments of these 
storekeeper-gaugers to the different distilleries were in fact temporary details, 
the frequent changes of assignment being considered to be in the interest of 
efficiency and good administration. For the purpose of saving the Government 
the per diem allowance for subsistence which an employee is usually granted 
when detailed to a place for a short period of time, the place at which the 
distillery was located was in each instance designated as the post of duty of 
the storekeeper-gauger for the time he was employed there even though in some 
instances the detail was for only a few weeks and regardless of the fact that 
in many of these places there were no living accommodations, Since these 
employees were required to bear their own subsistence expenses at each place 
of assignment it was considered that when they were detailed to points at 
which there were no living accommodations it would be proper for them to 
claim and be paid for the transportation expenses between their assignment 
and the nearest point where they could procure such accommodations and the 
district supervisor at San Francisco was so advised in letter of April 3, 1934, 
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from the Commissioner of Industrial Aleohol. Acting upon these instructions 
payments were made by the field disbursing officer to the storekeeper-gaugers 
for a number of months. However, upon receipt of your notices of exception 
the district superv'sor at San Francisco was instructed under date of July 2, 
1935, to approve no further claims for transportation expenses of this kind. 

It is conceded that the administrative office was in error in advising the 
district supervisor at San Francisco that the transportation expenses in ques- 
tion were properly allowable. However, the attached correspondence shows 
plainly that the procedure followed in connection with the assignments of these 
storekeeper-gaugers was for the purpose of keeping the cost to the Government 
at the lowest possible figure and this purpose was actually accomplished, 
though the resulting cost to the employees themselves for subsistence expenses 
was considerable. To require them now to refund the amounts suspended by 
your office and poss'bly additional amounts for subsequent months would work 
a real hardship. In fact some of the employees involved are now out of the 
service and to collect the amounts paid them would be very difficult if not 
impossible. 


It is therefore respectfully requested that the additional information fur- 
nished herewith be considered by your office in connection with the above-men- 
t‘oned suspensions and in view of the circumstances as herein set forth credit 
be allowed for the items in question. 

It appears that the amounts disallowed on the vouchers mentioned 
in your letter cover expenses of transportation by personally owned 
automobile, usually on an actual expense basis, and by taxicab or bus 
of various storekeeper-gaugers between place of residence and place 
of duty. These expenses are shown to have been incurred by reason 
of the fact that suitable living quarters could not be obtained by the 
employee at the post of duty to which assigned. 

In order to entitle an employee to reimbursement under the pro- 
visions of the act of February 14, 1931, 46 Stat. 1103, for use of his 
personally owned automobile such employee must be traveling on offi- 
cial business away from his designated post of duty. It has been held 
repeatedly that travel from home to headquarters is substantially duty 
at headquarters and does not place employees so traveling in a travel 
status. See A-42171, November 3, 1932, and A-51170, September 29, 
1933. Expenses for such travel are personal expenses and are not 
reimbursable. 

An examination of the vouchers discloses that as a general rule the 
distances traveled in the various cases between place of residence and 
headquarters are not unusual distances for employees to live from 
their work. It having been the duty of the employees to place them- 
selves in a duty status each day, the Commissioner of Internal Reve- 
nue was without authority to order such travel at the expense of the 
Government. 

The disbursing officer’s action in paying traveling expenses of em- 
ployees between place of residence and post of duty having been 
clearly unauthorized his responsibility for such unauthorized pay- 
ments is not affected by his ability or inability to recoup the amount 
from the payees. 7 Comp. Gen. 64. Accordingly, the disallowances 
must be and are sustained, . 
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CONTRACTS—SPECIFICATIONS—MARKETING AND PRICE ADJUST- 
MENT PROVISIONS—READVERTISEMENT 










































All bids submitted in connection with advertised specifications containing the 
marketing agreement compliance and price adjustment clause set out in Cir- 
cular Letter No, 89 of the Procurement Division, Treasury Department, 
should be rejected and readvertisement had, eliminating said clause and 
substituting therefor the provision approved in 13 Comp. Gen. 181 for inclu- 


sion in proposals and contracts for agricultural commodities and products 
thereof. 


Comptroller General McCarl to the Secretary of the Treasury, October 26, 1935: 
There was received your letter of August 13, 1935, as follows: 


The U. 8S. Coast Guard Headquarters is in receipt of a communication from 
the commander, New Orleans Division, stating that certain dealers at Mobile, 
Alabama, and New Orleans, Louisiana, in submitting their bids for dairy prod- 
ucts, refuse to agree to the provisions required by circular letter no. 89, issued 
by the Procurement Division, concerning compliance with A. A. A. Marketing 
Agreements and/or Licenses. 

Inasmuch as the lowest bidder refuses to comply, the question of whether 


it is proper to reject his bid because of his refusal is referred to you for 
decision. 


The specification requirement provided in circular letter no, 89, 
May 8, 1935, of the Procurement Division, was considered in a 
decision of this office August 9, 1935, to the Board of Commissioners 
of the District of Columbia. The conclusion was reached that the 
requirement was too broad in its terms, in that it placed a bidder 
under obligation of compliance not only with existing marketing 
agreements, etc., in conformity with the Agricultural Adjustment 
Act of May 12, 1933, 48 Stat. 31, et seg., and existing amendments 
thereto, but with future marketing agreements pursuant to supple- 
mentary and possibly future legislation, on the one hand, while on 
the other hand it proposed to obligate the United States to pay any 
increased costs occasioned by compliance with future marketing 
agreements. It was considered that such a requirement rendered 
the undertaking of both the contractor and the Government too 
vague, uncertain, and indefinite, and, accordingly, the Board of 
Commissioners of the District of Columbia were informed that such 
a provision could be viewed only as a request to bidders that bids 
be submitted upon the basis that the contractor should comply with 
the provisions of any and all marketing agreements and licenses and 
amendments to either in effect at the time of contracting or there- 
after placed into effect, and that the low bid, if otherwise proper, 
might not be rejected because such bidder refused to agree to comply 
with such request. 

A somewhat similar provision had been proposed by the Adminis- 
trator of Veterans’ Affairs for inclusion in advertisements for bids 
for furnishing dairy products to the Veterans’ Administration, and 
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by decision of January 2, 1934, 18 Comp. Gen. 181, it was determined 
that the effect of such a stipulation would be to render indefinite and 
uncertain the consideration stipulated in Government contracts, and 
since the purpose of contracting was to make the rights of the parties 
definite and certain, the stipulation was objectionable. In said deci- 
sion to the Administrator of Veterans’ Affairs there was approved 
for inclusion in proposals and contracts for agricultural commodi- 
ties and products thereof, a stipulation, not so broad in its scope, as 
follows: 

If, on the date of the opening of this bid, there is in effect marketing agree- 
ment and/or license approved and executed by the Secretary of Agriculture 
under the provisions of the Agricultural Adjustment Act for any of the com- 
modities listed in this proposal, the contractor shall comply with all provisions 
of said marketing agreement and/or license, or any amendments thereof, with- 
out regard to whether the contractor is himself a party to the said marketing 
agreement and/or license. If the contractor fails to comply with the provisions 
of the marketing agreement and/or license, or any amendments thereof, the 
Government may by written notice to the contractor terminate the contractor's 
right to proceed with the contract and purchase in the open market, or otherwise 
the undelivered portion of the commodity or commodities involved and the con- 
tractor and his surety shall be liable to the Government for any excess cost 
occasioned the Government thereby. Provided, That the determination of the 
Secretary of Agriculture of any failure of the contractor to comply with the 


terms of the marketing agreement and/or license for the commodity or com- 
modities involved shall be final and conclusive on the contractor. 


There is inclosed a copy of a decision of September 12, 1935, A— 
64860, 15 Comp. Gen. 201, to the Administrator of Veterans’ Affairs, 
in which he was informed that the inclusion of the paragraph, supra, 
was proper and that the refusal of a bidder to undertake compliance 
therewith justified the rejection of his bid. 

In the present case, the proper procedure would appear to be the 
rejection of all bids and readvertisement of the Government needs, 
eliminating the objectionable paragraph from the invitation for bids 
and substituting therefor the provision relative to compliance with 
marketing agreements, as hereinbefore quoted. There might be added 
a notice to bidders that refusal to agree to the requirement will be 
considered as justifying rejection of an otherwise acceptable bid. 

Advertisements for future needs of your department for agricul- 
tural commodities and products thereof should carry the approved 


paragraph rather than the one provided by circular letter no. 89 of 
the Procurement Division. 


(A-68579) 


CONTRACTS—GOVERNMENT DELAY—INCREASED COSTS— 
MODIFICATION AUTHORIZED BY THE CONGRESS 


The act of August 14, 1935, 49 Stat. 649, authorizing the Secretary of the 
Treasury, subject to prior review by the Comptroller General of the 
United States, to modify the contract for the construction of the De- 
partment of Agriculture Extensible Building to reimburse the contractor for 
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increased costs due to Government delay, does not provide for a settlement 
of a claim for damages but contemplates relief to the contractor only 
upon condition that the work is to be completed in accordance with the 
provisions of the original contract; therefore, there should be withheld 
retained percentages sufficient to protect the interests of the Government 
in the event of failure of the contractor to resume operations and diligently 
to prosecute the work to completion. 


=o General McCarl to the Secretary of the Treasury, October 28, 


There has been received your letter of October 9, 1935, as follows: 


Reference is made to the Public Act No. 273, 74th Congress, increasing 
the limit of cost for the Department of Agriculture Extensible Building 
and authorizing a modification of the construction contract to reimburse the 
contractor. 

There is inclosed herewith a memorandum addressed to the Director of 
Procurement by the Board of Award of the Public Works Branch of the 
Procurement Division under date of September 10, 1935, which discusses 
the items of increased cost resulting from the lengthy delay in making avail- 
able the site for the completion of the building and makes definite recom- 
mendations with respect to the proposals of the contractor for an adjustment of 
its contract. 

The memorandum expresses the views of the Treasury Department except 
that it is deemed undesirable, at this time, to make any payment on account 
of retained percentages or to relieve the contractor of responsibility for the 
completed portions of the work. Accordingly, the recommendations contained 
in paragraphs 2 and 3 on page 13 of the report of the Board of Award are 
not to be given consideration. The Board of Award, after further considera- 
tion, has agreed that this conclusion is sound. 

The act provides that the amount of the adjustment in the contract price 
shall, be subject to prior review by you. Accordingly, you are requested to 
advise this Department whether the proposed adjustment meets with your 
approval. 

There are inclosed herewith the various proposals of the contractor, which 
are referred to in the above-mentioned memorandum. There is also inclosed 


a draft of agreement to give effect to the recommended adjustment of the 
contract. 


The contractor is either not in a position or is unwilling to recommence 
work on the project until an adjustment of the contract has been made. 
Accordingly, it will be appreciated if this matter may receive your early 
consideration. 

Briefly, it appears that contract no. Tl SA-3167, dated May 16, 
1932, was entered into between the United States, represented by the 
Secretary of the Treasury, and the Aronberg-Fried Co., Inc., for 
removing certain old structures, remodeling others, and construct- 
ing a new building for the Department of Agriculture for the sum 
of $5,380,000; that certain portions, representing, it appears, 80 
percent of the work, were satisfactorily completed by September 18, 
1933, and the remaining portion has been delayed approximately 2 
years by reason of the failure of the Government to deliver the site. 
It further appears that the delay caused the contractor to face a 
condition of increased costs to such an extent that it avowed an 
inability to proceed with the completion of that part of the work 
which was suspended due to the failure of the Government to deliver 
the site, without being assured of some financial relief from the 
Government. By reason of the situation thus arising, there was 
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enacted an act approved August 14, 1935, 49 Stat. 649, which 
provided : 

That the Secretary of the Treasury is hereby authorized to modify the 
contract numbered T1 SA-3167 for the construction of the Department of 
Agriculture Extensible Building in the District of Columbia, to reimburse the 
contractor for increased costs incurred as a result of the failure of the Govern- 
ment to deliver the site to the contractor in its entirety within the time 
specified, the amount of the adjustment determined upon to be subject to prior 
review by the Comptroller General of the United States. 

Sec. 2. The limit of cost for the site and construction of such building as 
authorized in the Second Deficiency Act, fiscal year 1931 (46 Stat. 1604), is 
increased to $13,150,000 in lieu of $12,800,000, and there is hereby authorized 
to be appropriated such sums as may be necessary to carry out the provisions 
of this act. 

It appears that the contractor submitted 4 supplemental pro- 
posals relative to the increased costs, 2 submitted under dates of 
April 19, 1935, and June 18, 1935, respectively, based on a delay 
of 21 months, and 2 submitted under dates of September 9 and Sep- 
tember 17, 1935, respectively, and based on a delay of 2 years, the 
proposal of September 9, 1935, being in the sum of $326,437.62 and 
that of September 17, 1935, in the sum of $332,842.95, and an addi- 
tional proposal of September 9, 1935, in the sum of $10,384.40. 
Thereafter, the Board of Award, Public Works Branch, Procure- 
ment Division, Treasury Department, considered the matter of the 
increased costs due to the delay in delivering the site, submitting a 
memorandum of September 10, 1935, with respect thereto to the 
Director of Procurement, and a further memorandum of September 
24, 1935, to the Assistant Director of Procurement, and recommend- 
ing therein that consideration be given to a settlement in the sum 
of $296,311.45 and that there be no further consideration of costs 
accruing after September 18, 1935, on which date the contractor had 
orders to proceed with the work, the site having then been delivered. 
It appears from your letter that the Treasury Department concurs 
in the views expressed in said memoranda except as to paragraphs 
2 and 3 on page 13 of the memorandum of September 10, 1935, of 
the Board of Award, and that the Board of Award now concurs 
in omitting its recommendation as contained in said paragraphs 2 
and 3. The draft of the proposed agreement relative to the in- 
creased costs submitted with your letter of October 9, 1935, and 
which it is understood you recommend for approval, provides that 
the original contract be adjusted so as to provide for the payment 
to the contractor, in addition to the sums otherwise payable under 
the original contract, of the sum of $296,311.45 and leaves open for 
further consideration certain items listed therein aggregating $10,- 
384.40. The proposed agreement appears to be based on the recom- 
mendations of the Board of Award, as modified, as set forth in the 
third paragraph of your letter, except as to said items aggregating 
$10,384.40, which, it appears from the memoranda of September 10, 
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1935, were not considered by the Board of Award owing to the 
lack of time and failure of the contractor to submit any supporting 
evidence. 


The proposed agreement, after certain recitals, provides that: 


First. The original contract is hereby adjusted to provide for the payment 
to the contractor, in addition to the sums otherwise payable thereunder, the 
sum of two hundred ninety-six thousand three hundred eleven dolars and 
forty-five cents ($296,311.45), payable as to one hundred seventy-seven thousand 
two hundred twenty-four dollars and sixteen cents ($177,224.16) thereof, as 
it accrues from time to time as indicated on schedule A attached hereto and 
made a part hereof, and as to one hundred nineteen thousand eighty-seven 
dollars and twenty-nine cents ($119,087.29) thereof, from time to time as prog- 
ress payments are made under the original contract and in amounts propor- 
tionate to the amount of completed work of the character indicated in schedule 
A. 
Second. The contractor agrees, from time to time as payments are made to 
it in accordance with article first hereof, that it will apply to the payment of 
its subcontractors the portions thereof due such subcontractors as indicated 
in schedule A. In the event that any subcontractor declines to proceed with 
the work, the amounts allocated in schedule A for such subcontractor shall 
nevertheless be payable to the contractor who may apply such sums at it deems 
advisable for the completion of the work. 

Third. There is included in the sum specified in article first hereof, interest 
at the rate of 6% per annum for a period of two years on the following retained 
percentages : 


Following an itemized list of the referred to retained percentages, 
aggregating $276,460, the proposed agreement further provides: 


The Secretary reserves the right to make payment to the contractor of 
such portion of such retained percentages (now amounting to $276,460) from 
time to time during the progress of the work as he may deem in the interests 
of the United States. In the event such retained percentages, or any part 
thereof, are paid prior to the date of final settlement of the contract, there 
shall be deducted from the amount payable to the contractor, from the next 
payment or payments otherwise due pursuant to the provisions hereof, an 
amount equal to interest computed at the rate of six per cent per annum on 
the amount of each such payment from the date of such payment to October 
1, 19386. The payments due from the contractor to its subcontractors to whom 
such payments are made by the contractor shall be similarly reduced. 

Fourth. The amount hereinbefore stipulated is in final settlement of all of 
the claims for increased costs under the original contract incurred as a result of 
the above-mentioned delay, except with respect to the following items: 


Increased cost reinforcing steel material Sweets Steel Company ___ $5, 489. 11 
Increased cost plumbing and heating material W. G. Cornell 
Company 2, 000. 00 
Increased labor cost erection structural steel Oscar Daniels Company— 1, 000. 00 
Increased labor cost placing reinforcing steel Metropolitan Steel Erec- 
tion Corp 1, 057. 50 
Increased cost setting miscellaneous and ornamental iron Crown Iron 
. 00 


. 61 


o, 


10, 384. 40 


As to the above items, the right is reserved to the contractor to furnish 
proof in substantiation thereof. To the extent that the Secretary considers 
that such items represent proper claims, and subject to prior review by the 
Comptroller General of the United States as to the amount thereof, provision 
shall hereafter be made for further adjustment of the original contract. 

Fifth, Except as hereby modified, the original contract shall be and remain in 
full force and effect. 
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There is appended to the proposed agreement a form of consent, 
to be signed by the surety on the performance bond under the orig- 
inal contract, to the proposed modification of the original contract 
and, also, a schedule A showing the proposed distribution of payment 
of the increased costs and the dates of accrual thereof. 

In view of the reported facts and your recommendation, this office 
will not interpose objection to the amount of the increased costs as 
provided in the proposed agreement, nor, in view of the facts and 
circumstances, to leaving open for further consideration, subject to 
prior review by this office, of the referred to items aggregating 
$10,384.40. 

However, the act of August 14, 1935, hereinbefore quoted, provides 
for a modification of the contract, not the settlement of a claim for 
damages and contemplates relief to the contractor only upon condi- 
tion that the work is to be completed in accordance with the provi- 
sions of the original contract. Therefore, with reference to paragraph 
“First ” of the proposed modification agreement and the schedule 
A mentioned therein, the act does not authorize a payment before 
resumption of work under the contract, as apparently is intended by 
said paragraph, of an amount sufficient to cover substantially all 
damages or costs incurred by the contractor up to the time of such 
payment. Consequently, unless there is being withheld—and will 
continue to be withheld—retained percentages sufficient to protect 
the interests of the Government in the event of failure of the con- 
tractor promptly to resume operations and diligently to prosecute 
the work to completion, the amount (approximately $122,000) sched- 
uled as for immediate payment should be reduced or prorated so 
that at all times there will be withheld from payment earned moneys 
in an amount sufficient to protect the interests of the Government. 

Also, it is suggested that there be substituted for the first three 
lines of paragraph “ Fourth ”, the following: 

The amount hereinbefore stipulated is in full and final settlement of any 


and all claims arising out of the above-mentioned delay, except with respect to 
the following items: 


The question presented is answered accordingly. 


(A-64532) 


TRAVELING EXPENSES—MINIMUM FIRST CLASS FARES—USE OF 
OWN AUTOMOBILE ON MILEAGE BASIS—STEAMSHIP FREIGHT 
CHARGES 


Employees performing official travel may not be reimbursed for cash payments 
made in excess of minimum first class steamship fares notwithstanding it 
is alleged the minimum first class accommodations were used by orientals 
only. 





350 DECISIONS OF THE COMPTROLLER GENERAL 


Employees authorized to use their personally owned automobiles on a mileage 
basis for official travel, are not entitled to reimbursement for freight 
charges for transportation of their automobiles for that portion of the 
travel performed by boat, the mileage allowance being in lieu of all 
transportation expenses. 


Decision by Comptroller General McCarl, October 28, 1935: 

Walter L. Shuck, Internal Revenue agent in charge and special 
disbursing agent, Bureau of Internal Revenue, Honolulu, T. H., 
requested May 29, 1935, review of the action of this office in disallow- 
ing credit on vouchers no. 25, in favor of Charles D. Bedrosian, 
and no. 28, in favor of Lafayette Aldrich, Internal Revenue agents, 
of $30 and $32.50, respectively, because they represented freight 
charges by boat from Honolulu to other islands and return in 
transporting personally owned automobiles while the agents were 
in a travel status on temporary assignment to such other islands. 

The record shows that the two agents were authorized to use 
their personally owned automobiles on a mileage basis in accordance 
with the act of February 14, 1931, 46 Stat. 1103, as amended by 
the act of March 3, 1933, 47 Stat. 1516, as in lieu of actual expenses 
of transportation. 

In connection with this case careful consideration has been given 
to the letter of the Deputy Commissioner of Internal Revenue 
addressed to this office July 30, 1935, as follows: 


Reference is made to notices of exception relative to vouchers nos. 25 
(Charles D. Bedrosian) and 28 (Lafayette Aldrich) of the November 1934, 
disbursing account of Walter L. Shuck, Internal Revenue agent in charge, 
Honolulu, Hawaii. 

The items suspended by your office represent freight charges paid by the 
agents for the transportation of their personally owned automobiles between 
Honolulu, their post of duty, and other islands of the Hawaiian group where 
they were temporarily assigned for official duties. In making the suspensions 
you refer to 11 Comp. Gen. 175 and te paragraph 12 (a) of Government Travel 
Regulations. 

The Hawaii Division, of which Mr. Shuck is Internal Revenue agent in 
charge, comprises all the main islands of the Hawaiian group. The head- 
quarters is located at Honolulu and that is the post of duty of all of the 
internal revenue agents assigned to that Division. While most of their duties 
are performed at Honolulu or other points on the island of Oahu it occasionally 
becomes necessary for them to visit other islands of the group on official 
business and to perform considerable travel in connection with their duties 
there. 

It has been the policy of the agent in charge to assign to these temporary 
details on other islands of the group only agents who own and are willing to 
use their automobiles since most of the points visited cannot be reached in any 
other way and the rates charged by the local renting ceneerns are so exorbitant, 
especially where, as is often the case, the travel is over songh roads and in 
mountainous regions, causing additional wear and tear te *he cars, 

In reply to his inquiry in which he fully explaines ‘ tuation, Mr, Shuck 
was advised that in view of the unusual conditions ‘s in bis D'vision it 
was believed that the agents in taking their autony » «ith them for such 
official use would be entitled to claim inter-island .com@mage when it could 
be shown that the transportation costs including such freightage were less than 
it would cost for the hire of a car. Several claims of this kind have been made 
in the past two years and passed without question and it was therefore believed 
that your office concurred in the opinion of this Bureau 

Mr. Shuck now advises that if these occasional freight charges for transport- 
ing the agents’ automobiles for temporary use at such out-ofthe-way places 
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are not allowable he cannot consistently ask the agents to take their cars 
with them and pay the $30.00 or more out of their own funds. Even to pay 
them at the rate of 5 cents per mile for the number of miles their cars are 
transported by boat would only reimburse them for a small part of the freight 
charge actually paid. 

In view of the fact that the transportation condit‘ons in the Territory of 
Hawaii are so entirely different from those on the mainland and expenses such 
as those in question are unusual and would not be necessary or allowable in 
other places, it does not appear that 11 Comp. Gen. 175 was intended to be or 
is applicable to cases such as the ones under consideration. Neither does it 
appear that the statement on the notices of exception, “ The transportation of 
a personally owned automobile so as to make it available for later use is a 
personal expense and not reimbursable from Government funds” applies to 
the cases in question as these transportation charges were incurred for official 
reasons only and there was no occasion for the employees to use their cars for 
personal reasons while employed on these details. 

Since these expenses were incurred in good faith, with the consent of the 
administrative office and entirely in the interest of economy to the Govern- 
ment, it is respectfully requested that credit be allowed for the items suspended 
in vouchers nos. 25 and 28 of Mr. Shuck’s account. 


The facts in this case are similar to the facts in the published deci- 
sion of this office dated November 12, 1931, 11 Comp. Gen. 175, wherein 
it was held, quoting from the syllabus that: 


The mileage allowance authorized by the act of February 14, 1931, 46 Stat. 
1103, for the use of an employee’s own automobile is in lieu of all expenses of 
transportation and precludes any allowance for ferry fares in addition to mile- 
age. The mileage is to be computed over the distance actually traveled, including 
the distance traveled by ferries, even though such distance is not recorded upon 
the speedometer of the automobile. 


As the statute provides that the mileage is in lieu of actual oper- 


ating expenses of automobiles so used, this office has no choice but to 
disallow the claims. 

It is also noted that on voucher no. 25 and voucher no, 28 the traveler 
claimed and was paid $2.50 and $5, respectively, as reimbursement 
of cash payment in excess of the minimum first-class fare upon steam- 
ships, it being stated in each instance that the minimum first-class 
accommodations were used by orientals only. 

Section 10 of the act of March 3, 1933, 47 Stat. 1516, provides: 

Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowances, in the case 


of travel ordered after the date of enactment of this act, shall not exceed the 
lowest first-class rate by the transportation facility used in such travel. 


As this statute admits of no exception, credit for the $7.50 will be 
disallowed in addition to the amounts considered above. 

See also sec. 209 of the act of June 30, 1932, 47 Stat. 405, which 
provides: 

Hereafter, no law or regulation authorizing or permitting the transportation 
at Government expense of the effects of officers, employees, or other persons, 
shall be construed or applied as including or authowizing the transportation of 
an automobile: Provided, That not more than $5,000 in any fiscal year may be 
expended for such purposes by the War Department, and not more than $5,000 
in any fiscal year by the Navy Department. 

Upon review, the settlement as herein amended must be, and is 
sustained. 


87459°—36——24 
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(A-65345) 


LOW-COST HOUSING PROJECTS—MANAGEMENT AND OPERATION— 
FEDERAL EMERGENCY ADMINISTRATION OF PUBLIC WORKS 


Low-cost housing projects provided from funds appropriated under the National 
Industrial Recovery Act of June 16, 1933, 48 Stat. 201-202, and/or the 
Emergency Relief Appropriation Act of April 8, 1935, 49 Stat. 119, are for 
direct operation by the Government, and all rentals and other receipts 
are for covering into the Treasury of the United States as miscellaneous 
receipts, without deduction. These projects may not be operated under a 
management contract, nor leased as a whole to other than public housing 
authorities or similar public bodies. 


Comptroller General McCarl to the Federal Emergency Administrator of 
Public Works, October 28, 1935: 


There has been received your letter of September 9, 1935, as 
follows: 


In order to be in a position to rent the low-cost housing projects immediately 
upon their completion, it is necessary at the present time to formulate plans for 
their management and operation. Conditions in various cities are different 
and the type of operation selected for one city may not be suited to another. 

I have under consideration three possible methods of operation—lease of the 
premises as a whole, direct operation of the project by the Government, and 
operation by a manager under a management contract. The first method pre- 
sents no great difficulties, but in order to carry out the intent of the act and to 
maintain suitable control over the project it will probably be advisable to adopt 
this form of operation only in those cities which have public-housing authorities 
or other puble bodies to whom the project may be leased. 

The second method, direct operation by the Government, raises the question 
of the availability of funds to meet operating costs. In the event direct opera- 
tion of a project by the Government should be thought advisable, I desire your 
ruling on the following points: 

1. May funds appropriated under the National Industrial Recovery Act of 
1933 and/or the Emergency Relief Appropriation Act of 1935 (depending upon 
which funds were used in constructing the project) and allotted to the Federal 
Emergency Administration of Public Works for housing purposes be used to 
defray the costs of operating these projects? 

2. May income received from rentals of a project be used to defray operating 
costs and the net balance remaining be turned into the Treasury? 

3. May income received from rentals be used to reimburse the funds appro- 
priated under the National Industrial Recovery Act or the Emergency Relief 
Appropriation Act and used to pay operating costs prior to the time when the 
rentals were sufficient to meet these costs? 

The third method, under 2 management contract, would involve the sclection 
of a manager and the making of a contract with him. If this method is 
adopted, I propose to canvass the field in the city where the project is located 
and, with the advice and assistance of the local housing committee, which is 
composed of the leading citizens of the city and after a careful study by my 
own staff, to select a person familiar with the problems of real-estate manage- 
ment. I propose to enter into a contract with him which will contain, among 
other provisions, the following: 

1. That the Government will supply certain of the materials and services, 
such as electric current, steam for heating, possibly coal, and other supplies 
which can be purchased more cheaply by the Government than by an individual. 

2. That the manager will supply and furnish all other materials and per- 
sonnel needed for the complete operation of the project, collect all rents and 
otherwise manage the préperty as an ordinary real-estate agency manages 
private property turned over to it for rental purposes. The agreement will 
contain a schedule of rents to be charged the future tenants of the project and 
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will provide that the rents received will be deposited to the account of the 
manager in a separate account for this purpose in a bank or trust compuny 
approved by the Government, 

3. That the manager will pay out of the rents collected all costs of opera- 
tion. A schedule of the operating costs will be embodied in the contract and 
the manager will be limited in his expenditures to the amounts set forth in 
the contract. 

4. That the manager will retain out of the rentals received (a) a percentage 
of the rents to be agreed upon after negotiations with the prospective manager, 
or (b) a lump sum to be agreed upon after such negotiations. The payment 
will be based as nearly as possible upon the customary fees of real-estate 
operators for handling the rental of property in the city. 

5. In the event that the rentals in any month are not sufficient to pay the 
operating costs of the project and the monthly payment due to the manager on 
account of his fee, the Government will pay to the manager, out of a fund 
which will be set aside by me under the moneys appropriated under the 
National Industrial Recovery Act or the Emergency Relief Appropriation Act 
of 1935, a sum sufficient to reimburse him for the actual deficiency. 

6. That the net proceeds remaining after the payment of the expenses of 
operation and the fee and the setting aside of a reserve to be used in the 
event that the rentals in any month are not sufficient to pay that month’s 
expense will be turned over to the Federal Government. 


7. That the manager furnish bond to insure proper accounting of the moneys 
received by him. 


8. That the agreement will extend for a 1-year period. 

Will you kindly advise whether you will interpose any objection to my 
entering into a contract with, an operator or manager to be selected by me 
containing in substance the terms outlincd above? A copy of any agreement 
negotiated will be forwarded to you for approval before its execution. 


Sections 202 and 203 of the National Industrial Recovery Act of 
June 16, 1933, 48 Stat. 201-202, provided for the “ construction, re- 
construction, alteration, or repair under public regulation or control 
of low-cost housing and slum-clearance projects.” Sectional of the 
Emergency Relief Appropriation Act of April 8, 1935, 49 Stat. 115, 
authorizes a limited expenditure for “housing” and section 12 
thereof, 49 Stat. 119, authorizes the continuance of the Federal 
Emergency Administration of Public Works until June 30, 1937, to 
perform such of its functions as may be authorized by the President. 
By Executive Order No. 7064, June 7, 1935, there was authorized, 
among other activities, the continuance of the slum-clearance and 
low-cost housing projects. 

Your submission correctly assumes that the leasing of such low- 
cost housing projects as a whole could be only to a public housing 
authority or similar public body. The operation of such projects 
under a management contract would, also, be objectionable as remov- 
ing the project from public control and for the further reason that 
there would be involved the delegation to such manager of authority 
to employ personnel and incur other obligations in the operation of 
a Government-owned project. This leaves for consideration only the 
second method suggested in your submission; that is, direct operation 
by the Government. The operation of low-cost housing projects be- 
ing essential to the accomplishment of the purpose for which they 











354 DECISIONS OF THE COMPTROLLER GENERAL 


were constructed, such of the funds appropriated under the National 
Industrial Recovery Act of 1933 and the Emergency Relief Appro- 
priation Act of 1935, as were available for the construction of such 
projects would, also, be available for the costs of their direct opera- 
tion by the Government. All rentals and other receipts from the op- 
eration of such projects are required, under sections 3617 and 3618, 
Revised Statutes, to be covered into the Treasury of the United 
States as miscellaneous receipts, without deduction. 





————— 








(A-66186) 


ADVERTISING—ALTERNATE BIDS—ONE BID GUARANTEE— 
PROTESTS 


Alternate bids submitted in connection with advertised specifications may be 
considered along with other bids received, notwithstanding there is fur- 
nished but one bid guarantee, the misunderstanding arising at the time 
of the opening of the bids not being of such a nature as to prejudice the 
interests of the parties concerned. 


Comptroller General McCarl to the Suburban Engineering Company, October 

29, 1935: 

Referring to your letter of October 5, 1935, receipt of which was 
acknowledged October 10, and to your further letter of October 19, 
you are advised that there has been investigated your protest against 
the consideration by the District of Columbia of a bid opened Oc- 
tober 1, 1935, submitted by the Dravo-Doyle Co. in an aggregate 
amount of $370,350 and an alternate in an aggregate amount of $385,- 
170 for units 6 and 7 for delivering and installing power-plant equip- 
ment in power-plant building and substation and sludge-dewater- 
ing-plant equipment when you had submitted a bid in an aggregate 
amount of $422,588 for the performance of the work, your bid being 
lower than the bids received from two other bidders for performance 
of the work. Your protest appears to be based upon the ground that 
there was an irregularity in the matter due to the fact that the 
Dravo-Doyle Co. submited two bids, but with only one bid guarantee ; 
that when the bids were opened, the District of Columbia employee 
in charge thereof returned one of the bids to the company’s repre- 
sentative; and that after the bids were opened and read, the repre- 
sentative of the Dravo-Doyle Co. was requested to, and did return 
such bid. 

The record shows that the Dravo-Doyle Co., in the computation of 
its bid, was in some doubt as to the proper filter which should be 
offered under item 1 of unit 6; that the company received several 
quotations for delivery of such item; and that the company finally 
concluded to submit a bid offering a certain filter and another bid 
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offering a different type of filter. Also, that the company believed 
that one certified check in lieu of bid bond would be sufficient for 
both bids and submitted a certified check covering the higher of the 
two bids which were inclosed in one sealed envelop. At the opening, 
it was discovered that there were two bids in the envelop with one 
certified check, and the employee in charge of the opening notified a 
representative of the Dravo-Doyle Co. that since but one certified 
check had been received as bid guarantee, only one of the bids could 
be considered. The company’s representative was permitted an elec- 
tion as to which bid should be handed back to him and he returned 
to his seat in the room where the bids were being opened with such 
bid. After all the bids had been opened and read, and before any- 
one was permitted to leave the room, a superior officer informed the 
employee that both bids should be received and opened for consider- 
ation. Affidavits have been presented by persons attending the open- 
ing that the employee of the Dravo-Doyle Co. did not leave the 
room during the interval between the time the bid was handed to 
him and the time he was required to redeliver it to the Government 
representative; and that said company’s representative had no op- 
portunity to, and did not, change in any manner the figures in said 
bid during such intervening period. 

Of course, all necessary and proper action must be taken in con- 
nection with advertising for opening of bids and contracting so as 
not to prejudice the interests of any bidder or the District of Colum- 
bia. However, misunderstandings may at times arise, and the evi- 
dence of record shows that the mistake on the part of the District 
of Columbia representative did not in any manner prejudice any 
of the bidders. But one bid could be accepted for the performance 
of the work in question, and one bid guaranteed was sufficient for 
the two bids which differed only as to the type of filter offered by 
the bidder. 

Under these circumstances, this office would not be justified in 
objecting to the consideration of the alternate bid submitted by the 
Dravo-Doyle Co., which differed only as to the filter, along with the 
other bids received for the construction work in question, and you 
are advised accordingly. 


(A-62252) 


CHECKS—LOST—DISPOSITION OF PROCEEDS 


Where, because of an erroneous voucher entry, two checks, representing dupli- 
cate payment, are issued to a payee, one of which is cashed and the other 
lost, the proceeds of the lost check may not lawfully be recredited to the 
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appropriation against which drawn notwithstanding stop-payment order 
has been placed against the check. 


Comptroller General McCarl to Lt. Col. F. M. Holmes, United States Army, 
October 30, 1935: 
Reference is made to your letter of August 26, 1935, FMH:srf, as 
follows: 


1. Referring to your letter of July 25, 1935, file A-62262, to Capt. C. B. 
Lenow, F. D., payment of the allotment of Norman Ashburn, CC-393554, to 
his mother, Mrs. K. B. Ashburn, for the month of March 1935, in the sum 
of $25.00 was made by this office as shown by voucher 218 of the August 
accounts of the undersigned. 

2. Said payment was made on account of an erroneous entry on voucher 
68, line 17, page 8, of the April accounts of Capt. Lenow, showing Mrs. Earnest 
Marsico as the allottee of Norman Ashburn instead of the correct allottee, 
viz, Mrs. K. B. Ashburn. 


3. As Mrs, Marsico received two allotment checks, number 18836 shown on 
page 8 of said voucher 68 and number 19012 shown on page 54 thereof, one 
of which, number 18836, was cashed by her and the other 19012, was reported 
to have been lost, it is requested that correction be made on said voucher 
so as to show that payment of allottee on line 17, page 8, was made by check 
19012, and that allottee on line 21, page 54, was paid by check number 18836. 

4. Since a stoppage has been placed against check number 19012, it is 
further requested that, instead of covering the proceeds thereof in the Treas- 
ury to the credit of “ Outstanding liabilities” on July 1, 1936, such proceeds 
be deposited to the credit of “ Emergency conservation fund, 1934-35” (AS8815- 
45) to cover the erroneous payment above described, said request being based 
upon the assumption that check 19012 shall not have been negotiated in the 
meantime. 

Appropriate notation will be made on the pay roll in respect of 
the two checks in question, showing particularly that Mrs. Marsico 
received and cashed check no. 18836, which was intended for Mrs. 
K. B. Ashburn, and that a new check was issued in payment of the 
allotment properly due Mrs. Ashburn for the month of March 1935. 

The action requested in paragraph 4 of your letter, supra, may 
not lawfully be taken, 8 Comp. Gen. 477. The fact remains that 
check no. 19012 was lost after delivery to payee and is carried as 
an outstanding and unpaid item in the accounts of Captain Lenow. 
Notwithstanding that a stop-payment order has been placed against 
said check and that Mrs. Marsico is not now entitled to the proceeds 
thereof, there is a possibility that a valid claim may be asserted 
against the Government in respect of such check by a bona fide holder 
thereof. Accordingly, if said check remains unpaid on July 1, 1936, 
it will be necessary under the provisions of section 21 of the act 
of June 26, 1934, 48 Stat. 1235, to report the matter to the Secretary 
of the Treasury for necessary action looking to the covering of the 
proceeds of the involved check into the account “ Outstanding lia- 
bilities, 1935.” 
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PAY—AVIATION—NONFLYING ARMY OFFICERS 


The provision in the act of April 26, 1934, 48 Stat. 618, making appropriations 
for the military and nonmilitary activities of the War Department, lim- 
iting increased pay for making aerial flights by nonflying officers above 
the grade of captain, is applicable to all officers assigned to duty requiring 
regular and frequent participation in aerial flights, including officers of the 
Medical Corps of the Army, who are not commissioned in or detailed with 
the Air Corps of the Regular Army. 


Comptroller General McCarl to Major E. T. Comegys, United States Army, 

October 30, 1935: 

There was received October 1, 1935, your letter of June 3, 1935, 
requesting decision whether you are authorized to make payment 
on a voucher transmitted therewith in favor of Maj. Andrew W. 
Smith, Medical Corps, United States Army, for difference between 
additional pay for flying, received at the rate of $120 per month, and 
50 percent of his base pay and longevity, $156.25 per month, from 
July 1, 1934, to May 31, 1935. 

Section 2 of the act of July 2, 1926, 44 Stat. 781, provides: 

* * * Officers and enlisted men of the Army shall receive an increase of 
50 per centum of their pay when by orders of competent authority they are 
required to participate regularly and frequently in aerial flights, and when 
in consequence of such orders they do participate in regular and frequent 


aerial flights as defined by such Executive orders as have heretofore been, or 
may hereafter be, promulgated by the President; * * * 


The act of April 26, 1934, making appropriations for the military 


and nonmilitary activities of the War Department, 48 Stat. 618, 
under Pay, etc., of the Army, provides for: 


* * * aviation increase to commissioned and warrant officers of the 
Army not to exceed $1,579,410, none of which shall be available for increased 
pay for making aerial flights by nonflying officers above the grade of captain 
at a rate in excess of $1,440 per annum, which shall be the legal maximum 
rate as to such nonflying officers above the grade of captain; * * 


Paragraph 2d, Army Regulations 35-1480, November 21, 1932, is 
as follows: 


Each officer of the Medical Corps who is duly assigned to duty with any 
aeronautic headquarters or unit or assigned to duty at a station where there 
is an aeronautie unit, and who has qualified as a flight surgeon, may be re- 
quired to participate regularly and frequently in aerial flights by the Chief of 
the Air Corps, and any orders for such requirement shall remain in force for 
the entire period of such assignment, except as hereinafter provided in j below. 


The duties of flight surgeons are as set out in paragraph 2d, A. R. 
40-10. 

Personnel Orders No. 293, War Department, Office Chief of Air 
Corps, dated December 15, 1933, assigned Major Smith, as follows: 


8. Effective January 1, 1934, the following Medical Corps officers, qualified 
Flight Surgeons, are detailed to duty requiring regular and frequent participa- 
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tion in aerial flights, pursuant to Army Regulations 35-1480, during such 
period as they may be assigned to duty with any aeronautic headquarters or 
unit or assigned to duty at a station where there is an aeronautic unit: 
= * * » * * 
Major Andrew W. Smith, Medical Corps 
+ * 7 ~ * * ~ 

This detail to duty involving flying requires aerial flights for the purpose of 
study and observation of the physical and psychological conditions of flying 
personnel. 

It appears that during the period in question this officer was 
stationed at Brooks Field, Tex., an aeronautic headquarters, and 
the flight certificate and schedule, standard form no. 1051, shows 
that he performed the flights necessary to qualify for flying pay. 
The question for determination is the rate to which he is entitled. 

Increased pay for making aerial flights by nonflying officers 
above the grade of captain is limited by the act of April 26, 1934. 
to $120 per month. A nonflying officer in the Air Corps is char- 
acterized in section 13a of the National Defense Act, as amended 
July 2, 1926, 44 Stat. 780, as an officer not qualified for flying by 
having completed the authorized flying training. 

That section, as amended by section 2 of the cited act, entitled 
“ Composition of the Air Corps”, provided in part: 

There is hereby created an Air Corps. * * * Provided, That the Chief 
of the Air Corps, at least two brigadier generals, and at least 90 per centum 
of the officers in each grade below that of brigadier general shall be flying 
officers: * * * Flying units shall in all cases be commanded by flying 
officers. Wherever used in this act a flying officer in time of peace is defined 
as one who has received an aeronautical rating as a pilot of service types 
of aircraft: Provided, That all officers of the Air Corps now holding any 
rating as a pilot, shall be considered as flying officers within the meaning 
of this act: Provided further, That hereafter in order to receive a rating as 
a pilot in time of peace an officer or an enlisted man must fly in heavier- 
than-air craft at least two hundred hours while acting as a pilot, seventy-five 
of which must be alone, and must successfully complete the course prescribed 
by competent authority: And provided further, That in time of war a flying 
officer may include any officer who has received an aeronautical rating as a 


pilot of service types of aircraft and also in time of war may include any 
officer who has received an aeronautical rating as observer. * * * 


This law defining flying officers has application to the officers 
authorized to be commissioned in, or detailed with the Air Corps 
of the Regular Army. Obviously a medical officer who had a 
pilot’s rating could not command a flying unit. It follows that 
nonflying officers above the grade of captain are those commissioned 
in or directly detailed to the Air Corps who have not received an 
aeronautical rating as a pilot of service types of aircraft, and all 
officers detailed to duty requiring regular and frequent participation 
in aerial flights, who are not commissioned in or detailed with the 
Air Corps of the Regular Army. See in this connection page 15, 
House Report No. 869, Seventy-third Congress, second session, and 
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tables on pages 158 and 159, hearings before House Committee War 
Department Appropriation bill for 1935, referred to in the report 
showing the names of other than Air Corps officers drawing flying 
pay, including the name of Major Smith. 

An officer of the Medical Corps who is assigned to duty with an 
aeronautical headquarters or unit, and who has qualified as a flight 
surgeon, and is authorized to participate regularly and frequently 
in aerial flights is not required to have an aeronautical rating as a 
pilot of service types of aircraft. 

Major Smith was not detailed for duty with the Air Corps; he 
was, during the period covered by his claim, a nonflying officer 
within the meaning of the cited provision of the act of April 26, 
1934, and is entitled to additional pay for flying at a rate not to 
exceed $1,440 per annum. You are not authorized to make pay- 
ment on the voucher which will be retained in this office. 


(A-65985) 


PURCHASES OF LAND—TITLE CLEARANCE—PUERTO RICO 
RECONSTRUCTION ADMINISTRATION 


Since the duty of defending the title to lands of the United States, should the 
val‘dity thereof be questioned in the courts ordinarily would devolve upon 
the Department of Justice, it would seem that, regardless of what may be 
the strict technical requirements of section 855, Revised Statutes, the 
public interests would best be served by obtaining an opinion from the 
Attorney General as to the validity of title in the case of all land purchased 
by the Government, in the absence of a statute providing otherwise. 

Preliminary work may be done on land to be acquired by the Puerto Rico Recon- 
struction Administration, incident to its program of reforestation before 
final approval of title by the Attorney General, provided the purchase of 
the land has been contractually fixed, based upon title information d'sclos- 
ing no hidrance to conveyance in due course, and the Government has been 
placed in possession accordingly, but there should be obtained in advance 
formal permission of the seller to so employ the lands and waiver of any 
claim for damages should the purchase not be consummated. 


Comptroller General McCarl to the Administrator, Puerto Rico Reconstruc- 
tion Administration, October 30, 1935: 


Consideration has been given to your letter of October 1, 1935, as 
follows: 


Your decision is respectfully requested regarding the following problem 
which has arisen in connection with the reforestation program of the Puerto 
Rico Reconstruction Administration. 

The letter of the President, dated August 15, 1985, requesting the Secretary 
of the Treasury to allocate funds for the reforestation program specifically 
mentions the fact that the program includes “the purchase of 20,000 acres of 
timber lands * * *,.” It is now proposed to purchase some of this acreage 
in order to commence the reforestation work in Puerto Rico. The land to be 
purchased is understood to be held in innumerable small parcels. The task 
of clearing title for all this land will obviously be a lengthy one whatever 
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method is adopted. It would delay the program much longer, however, if 
it were necessary to have the title to each parcel cleared through the Depart- 
ment of Justice in Washington, than if it were possible to have clearance made 
by our own attorneys in Puerto Rico. It is believed that it is unnecessary, under 
present statutes, to secure the Attorney General’s clearance of title to land 
acquired by this Administration for reforestation purposes. 

Apparently the only statute which might require the Attorney General’s 
clearance of title to lands acquired by the Puerto Rico Reconstruction Admin- 
istration is Revised Statutes, section 355, as amended, 46 Stat. 828 (40 U. S. 
C., sec. 255). The relevant portion of that statute is contained in the first 
sentence of the section and reads as follows: 

“No public money shall be expended upon any site or land purchased by the 
United States for the purposes of erecting thereon any armory, arsenal, fort, 
fortification, navy yard, custom house, lighthouse, or other public building of 
any kind whatever, until the written opinion of the Attorney General shall 
be had in favor of the validity of the title, nor until the consent of the legis- 
lature of the State in which the land or site may be, to such purchase, has 
been given.” 

It seems clear that this statute has no application to this particular pro- 
gram of the Puerto Rico Reconstruction Administration, although it may 
apply to other programs of the Administration if the erection of “ public build- 
ings”, as a part of such other programs, is contemplated. The reforestation 
program obviously involves erection of no public buildings. 

It would seem that this conclusion accords with your opinion as expressed 
in your letter no. A-63140, dated July 31, 1935, addressed to the Administrator 
of the Resettlement Administration. In the last paragraph of that letter, in 
discussing the question of necessity of securing the Attorney General’s clear- 
ance of titles to land acquired for resettlement purposes, you said: 

“With reference to your second question, as the property to be acquired for 
the purposes indicated in your letter would not appear to be property acquired 
for the erection of public buildings within the purview of section 355, Revised 
Statutes, it will not be necessary with respect to uses of the appropriation, 
that the titles thereto be approved by the Attorney General.” 

It might, perhaps, be pointed out, as militating against the above conclusion, 
that there is a difference between the use to which the land acquired by the 
Resettlement Administration is to be devoted and the use of the land contem- 
plated in this Administration’s refcrestation program. As described in the 
letter from the Resettlement Administration, the land it was acquiring was 
to be held only temporarily by the Government, and then sold to persons 
resettled upon it. In the case of land acquired for reforestation, title is 
expected to be retained by the United States permanently or for a considerable 
length of time. There is no question but that this difference exists. It may 
be a difference which should influence Congress in providing for a possible 
extension of the provisions of Revised Statutes, section 355. As the statute 
now stands, however, the difference seems to be entirely irrelevant. The only 
land, title to which must be approved by the Attorney General under the pres- 
ent statute, is land on which a public building is to be erected. There is no 
mention in the statute of the factor of time during which the Government is 
expected to retain title. 

Consequently, it seems clear that title to land acquired by this Administration 
for reforestation purposes, on which no public buildings are to be erected, 
need not be approved by the Attorney General. I should appreciate receiving 
your opinion as to the correctness of this conclusion. 


Whether lands are to be acquired for the construction of public 
buildings and to remain in possession of the Government indefinitely 
or whether they are to be acquired for improvement and resale or 
otherwise, it is necessary that there be acquired a good title thereto, 
and that was the purpose sought to be accomplished by the enactment 
of the act of September 11, 1841, from which the provisions of section 
355, Revised Statutes, were taken. At the time said provisions were 
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enacted the United States did not acquire lands for the many pur- 
poses for which it today acquires lands, and, no doubt, the pro- 
visions as then enacted were intended to include every purpose for 
which lands would be acquired by the United States. On the other 
hand it is realized that at the time the Revised Statutes were enacted 
the Attorney General was the only head of an establishment in the 
executive branch of the Government authorized to employ attorneys 
or counsel whereas at the present time many departments and estab- 
lishments authorized by law to acquire lands have in their employ 
attorneys and counsel capable of examining land titles and ascertain- 
ing whether they are valid and clear. Hence, it might be argued 
that there does not now exist the need that the Attorney General 
render an opinion with respect to the validity of title in the case 
of every purchase of land by the United States. 

However, since the duty of defending the title to lands of the 
United States, should the validity thereof be questioned in the courts 
ordinarily would devolve upon the Department of Justice, it would 
seem that, regardless of what may be the strict technical requirements 
of section 355, Revised Statutes, the public interests would best be 
served by obtaining an opinion from the Attorney General as to the 
validity of title in the case of all land purchased by the Govern- 
ment, in the absence of a statute providing otherwise. 

However, it is realized that there must necessarily be some delay 
in communications, etc., between the departments and establishments 
here in Washington and Puerto Rico and that it is desirable in the 
interest of the emergency reconstruction program in Puerto Rico 
that there be no unnecessary delay in proceeding therewith. Accord- 
ingly, this office will not be required to object to the Puerto Rico 
Reconstruction Administration doing preliminary work incident to 
its program of reforestration before final approval of title by the 
Attorney General provided the purchase of the land has been con- 
tractually fixed, based upon title information disclosing no hind- 
rance to conveyance in due course, and the Government has been 
placed in possession accordingly, with the understanding that the 
title papers will in due course be submitted to the Attorney General 
of the United States for approval by him, or for such action as may 
be necessary to perfect the title. But in such cases there should be 
secured in advance of any actual work on the land formal permis- 
sion of the seller to so employ the lands and waiver of any claim 
for damages should, for any reason, the purchase not be consum- 
mated. 
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(A-58695) 


CERTIFYING OFFICERS—LIABILITY—VETERANS’ ADMINISTRATION 


Section 28 of the World War Veterans’ Act, 1924, as amended May 29, 1928, 
45 Stat. 965, and reenacted July 3, 1930, 46 Stat. 994, relieving disbursing 
officers from liability for payments the recovery of which from the payee 
is waived by the Veterans’ Administration, is not for application to cer- 
tifying officers of the Veterans’ Administration for liability for improper 
payments newly imposed under Executive Order No. 6166, dated June 
10, 1933. 


Boy General McCarl to the Administrator of Veterans’ Affairs, October 
1, 1935: 


There was received letter dated August 3, 1935. from the Assistant 
Administrator, DAF-CA Flanders, James G. XC-1,940,975 World 
War, as follows: 


Reference is made to your letter of April 13, 1935, citing letter dated Feb- 
ruary 27, 1935, addressed to this Administration, relative to effecting collection 
of $91.88, the amount of check no, 2,247,692, from the certifying officer or officers 
responsible for the payment. Your letter of April 13, 1935, which was ac- 
knowledged on April 25, 1935, requests a report as to the action taken in the 
matter. 

Section 28, Title I, of the World War Veterans’ Act, 1924, as amended May 
29, 1928 (38 U. S. C., sec. 453), provides that: 

“There shall be no recovery of payments from any person, who, in the judg- 
ment of the director, is without fault on his part, and where, in the judgment 
of the director, such recovery would defeat the purpose of benefits otherwise 
authorized or would be against equity and good conscience. No disbursing 
officer shall be held liable for any amount paid by him to any person where 
the recovery of such amount is waived under this section.” 

Executive Order No, 6166, dated June 10, 1933, places the certifying officer 
in the same position as heretofore occupied by the disbursing officer. 

Pursuant to this provision of the statute the central committee on waivers 
and forfeitures of this administration, to which has been delegated authority 
to waive recovery of these overpayments, found on June 28, 1935, that Mrs. 
Marian F. Flanders, widow, was without fault in connection with the overpay- 
ment; and that by reason of her poor financial condition and inability to make 
a restitution, recovery from her would be obviously against equity and good 
conscience. The committee decided that recovery of the overpayment to her 
should be and the same thereby was waived. 

In view of the waiver of recovery of the overpayment in this case, it does not 
appear that there is any amount now for collection. 


In reply to request for report as to the circumstances under which 
the check in this case was issued, the Assistant Administrator of the 
Veterans’ Administration, by letter dated November 26, 1934, stated 
as follows: 


* * * This check was issued on account of accrued disability allowance. 


Publie Act No. 2, 73d Congress, and regulations promulgated thereunder 
make no provision for payment of disability allowance where payments were 
not being currently made at time of death. Where payments were being made 
at time of death any benefits due and unpaid to the beneficiary may be adjudi- 
eated and paid. The veteran died Muy 6, 1932, and no payments on the uward 
which was approved April 29, 1932, were made during bis lifetime 

Mrs. Flanders |payee] was advised of the accrued amount of disubility al- 
lowance due her husband's estate on August 13, 1082, and was furnished forms 
for filing claim. These forms were not received in the Vetetans’ Administration 
until March 17, 1933, and before action could be taken Public Act No, 2 was 
passed and all claims were held pending regulations, 

A communication from the Boston, Massachusetts, regional office, relative to 
the claim, was received on February 12, 1934, and through inadvertence a 
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voucher for the accrued disability allowance was approved and payment was 
made as stated above. The records indicate that the check in question was 
cashed by Mrs. Marian F. Flanders, the payee. 

Under the facts as reported the cashing bank appearing to be a 
bona fide holder in due course for value the Treasurer of the United 
States by decision of February 27, 1935, was authorized to remove the 
stop-payment order and effect payment on the check thereby deplet- 
ing the appropriation to the extent of the amount of the check for 
otherwise proper payments. 

The decision to you dated February 27, 1935, concluded as follows: 

Since, on the basis of the facts of record, the disbursing officer may not be 
held liable for the unlawful payment here in question (see act of August 23, 
1912, 37 Stat. 375, and 4 Comp. Gen. 991), it is requested that you take the 
necessary steps to collect the amount of the unlawful payment, to wit, $91.88, 
from the certifying officer or officers responsible therefor and transmit said 
amount here for proper disposition, 

Section 28 of the World War Veterans’ Act as originally enacted 
June 7, 1924, 43 Stat. 615, did not contain the sentence relieving 
disbursing officers from liability for amounts the recovery of which 
was waived under the section. Notwithstanding the contention of 
the Veterans’ Bureau at the time that under the original law dis- 
bursing officers should not have been held liable for such amounts, 
this office, in decision of October 4, 1927, 7 Comp. Gen. 264, 265, 
held as follows: 

* * * No intent is shown in the statute to relieve a disbursing officer, 
and there appears no good reason why the disbursing officer who was responsi- 
ble for the overpayment should be relieved from the effect of his error or 
inefficiency because of the discretion granted by law to the administrative office 
to relieve the Government beneficiary from the necessity of refunding an 
overpayment. The decision of February 11, 1927, 6 Comp. Gen. 522, is affirmed. 
See also 2 Comp. Gen. 144. 

An amendment to the original statute was thus required to relieve 
disbursing officers, and accordingly, the act of May 29, 1928, 45 Stat. 
965, amended section 28 of the World War Veterans’ Act by includ- 
ing the sentence relieving disbursing officers from liability for the 
amounts the recovery of which was waived thereunder. As thus 
amended, the section was reenacted July 3, 1930, 46 Stat, 994. 

Section 4 of Executive Order No, 6166, dated June 10, 1933, issued 
pursuant to the act of March 3, 1933, 47 Stat. 1517, as amended by 
the act of March 20, 1933, 48 Stat, 16, and having the force and 
effect of law, establishing a centralized disbursing system in the 
Treasury Department, provides among other things as follows: 

The Division of Disbursement shall disburse moneys only upon the certifica- 
tion of persons by law duly authorized to incur obligations upon behalf of the 


United States, The function of accountability for improper certifieation shall 


be transferred to such persons and no disbursing officer shall be held account- 
able therefor, 
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It appears to be your contention that in applying section 28 of 
the World War Veterans’ Act, as amended, supra, Executive Order 
No. 6166 places the certifying officer of the Veterans’ Administra- 
tion in the same position as occupied by the disbursing officers, that 
is to say, since the disbursing officers may not be held liable on their 
bonds for erroneous or illegal payments the recovery of which is 
waived under section 28 of the World War Veterans’ Act as amended, 
neither can the certifying officer or officers responsible for the pay- 
ments be held liable in similar circumstances. There is no merit 
in this contention. The purpose of section 4 of the Executive order 
of June 10, 1933, quoted above was to impose a new and enlarged 
liability on certifying officers for unlawful payments for which they 
are responsible, distinct from, and in addition to, that imposed on 
disbursing officers. In this connection it was stated in decision of 


December 29, 1933, 13 Comp. Gen. 326, 328, as follows: 


Under a centralized disbursing system with disbursing duties in officers 
removed from control by those authorized to obligate appropriations, and 
acting wholly upon their personal and bonded responsibility, the administra- 
tive responsibility in the matter of obligating an appropriation becomes real as 
the procedure of inducing payment and then fighting the battle for credit 
even through the Congress if necessary, is not available. Under a centralized 
and independent disbursing system improper or illegal administrative action 
attempting to obligate an appropriation should result in no payment, thus 
leaving the administrative official his problem to work out as best he can, 
but with the public moneys involved still in the Treasury and fully protected. 

While the language employed in the closing sentence of section 4 is not 
and does not purport to be in form as usually employed in legislation, when 
considered in the light of the fact that accountability for public moneys is 
not a matter within the purview of the act of March 3, 1933, the executive 
purpose therein clearly is to exact further protection for the public moneys 
through placing greater responsibility upon administrative officials to whose 
certificates disbursing officers must usually look for the facts necessary to 
support payment on administratively approved vouchers. 

So far as the accounting officers of the Government are concerned the 
primary and direct action required by law is upon the disbursing officer who, 
usually, is bonded; and while the responsibility of certifying officials does 
not lessen the responsibility of the disbursing officer and his surety in their 
liability to the United States, where it is shown that an erroneous or illegal 
payment was caused solely by an improper certification as to matters not 
within the knowledge of or available to the disbursing officer, the accounting 
officers of the Government may and will raise a charge directly against the 
certifying officer for the amount of such erroneous or illegal payment. 


A relief statute may be applied only to the person or classes of 
persons specifically included within its terms. Hence, a relief statute 
specifically for disbursing officers may not be applied to relieve 
certifying officers. Section 4 of Executive Order No. 6166 in effect 
created a new class of accountable officers by enlarging the liability 
of certifying officers, which was not in existence when section 28 
of the World War Veterans’ Act was amended to relieve disbursing 
officers, and the Congress could not have had in mind the relief of 
certifying officers. The same reasoning which required the con- 
clusion of the decision of October 4, 1927, supra, that disbursing 
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officers were not relieved under the original enactment of section 28 
of the World War Veterans’ Act—the statute then showing no such 
intent—impels the conclusion here that certifying officers of the 
Veterans’ Administration are not relieved from their liability newly 
imposed under the Executive order having the force and effect 
of law for erroneous or unlawful payments the recovery of which 
from the payee is waived by the Veterans’ Administration under 
section 28 of the World War Veterans’ Act, as amended. 

The decision of February 27, 1935, to you must be and is adhered 
to and it is again requested that the necessary steps be taken 
administratively to collect the amount of the unlawful payment, to 
wit, $91.88, from such officer or officers for transmission here for 
proper disposition. 


(A-64994) 
CONTRACTS—SPECIFICATIONS—RESTRICTIVE 


The acceptance of a bid offering to furnish ambulances powered with engines 
of less cubic inch piston displacement than that stated in the advertised 
specifications as being adequate for the purpose to be served, with an alter- 
nute subordinate provision for ambulances adequate for the needs of the 
Government, shows that the specifications were too restrictive, deterring 
prospective bidders from submitting bids*to the disadvantage of the Govern- 
ment, and administrative measures should be taken to correct such situa- 
tions in future specifications. 


Comptroller General McCarl to the Secretary of the Navy, November 1, 1935: 
There has been received your letter of October 17, 1935, with 
inclosures, as follows: 


Reference is had to your letter (A-64994) dated September 9, 1935, relative 
to the complaint of the Henney Motor Company against the award of contract 
for furnishing motor ambulances under schedule 5630, bids under which were 
opened August 9, 1935. 

A copy of the above-mentioned schedule is transmitted herewith for your 
information. 

Bids under said schedule were received and opened, as follows: 


The Flexible Company 
Henney Motor Company 


Si ARG : TONE iin scien ccgbbciceriginpintcinircidininet 12, 067. 
Henney Motor Company 


The Flexible Company, bid A 2 . 55 
Henney Motor Company, bid A .14 
The Flexible Company, bid C .31 
Henney Motor Company, bid C 


As the low bid in each instance was that submitted by the Flexible Company, 
the bid of the Henney Motor Company was entitled to consideration only after 
it was determined that the low bid was not responsive to the advertisement 
and that the ambulances offered would not be satisfactory for the purposes 
for which intended. 
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The specifications embodied in the schedule stated the construction and all 
operating requirements in all details deemed necessary to clearly apprise bid- 
ders as to the performance required of the ambulances. As a means of admit- 
ting the widest possible competition, alternate bids were invited under the fol- 
lowing conditions, found on page 6 of said schedule: 

“Bids on articles differing from the specified details will be considered, pro- 
vided such differences are clearly noted and described by the bidder, and pro- 
vided further that the articles offered under these conditions will give equal 
service to those specified. 

“If the articles proposed vary in any part from the specifications, special 
mention must be made of such points apart from the general description or 
cuts submitted. When variations are not stated clearly and in detail, it will 
be understood that the bidder proposes to furnish articles meeting all details 
of the original specifications, and the contractor will be held to strict compli- 
ance therewith.” 

The protest of the Henney Motor Company is predicated upon the grounds 
that the ambulances offered by the Flexible Company are powered with a motor 
having less than 320 cubic inches of piston displacement and tires below the 
manufacturer’s rated capacity. 

The Flexible Company offered ambulances powered with a Buick 1936, Sixty 
Series, eight-cylinder motor, having a bore stroke of 39s’ x 454"’, with a pis- 
ton displacement of 278.1 cubic inches. The Flexible Company proposed the 
use of Goodyear Super Balloon tires, 16 x 7.50, six-ply. 

The construction of the Buick chassis and the performance of the Buick motor 
are well known, and as the construction details and operating performances 
met the specifications in all other respects deemed essential to provide satis- 
factory performance, the ambulances offered by the Flexible Company were 
believed to “ give equal service to those specified”, and the bid was accepted 
as coming within the alternate bid provision of the advertised specifications. 
The overweight on the tires occurs in the manufacturer's calculations. How- 
ever, an overweight likewise occurred in the bid of the Henney Motor Com- 
pany, wherein the maximum rating of the 17 x 7.50 tires offered is below the 
rating required for the weight of the ambulances offered by it. 

The award was made to the Flexible Company on September 4, 1935, and is 
covered by contract no. NOs-44150, dated September 9, 1935. Said contract, to- 
gether with a statement and certificate of award, standard form no. 1036, was 
transmitted to the General Accounting Office, Audit Division, via the Treasury 
Department, Section of Surety Bonds, on September 23, 1935. 


Since it appears that award was made to the low bidder under the 
alternate provision of the specifications for ambulances adequate for 
the needs of the Government, this office will not further question 
the administrative action in this instance, and the Henney Co. has 
been so advised. 

However, the situation here involved is illustrative of the evils of 
so framing specifications as to prescribe cubic-inch piston displace- 
ment, the objections to which have been pointed out in several de- 
cisions of this office. What may be termed the main specification 
required a piston displacement of not less than 320 cubic inches, 
whereas it is manifest from the administrative action taken that the 
engine with 278.1-cubic-inch piston displacement was adequate for 
the purpose to be served and the ambulance offered was satisfactory 
in all other respects. There is for consideration, also, the possibility 
that other prospective bidders who were in a position to offer ambu- 
lances in every way as satisfactory as the ones accepted, and at a bet- 
ter price, were deterred from submitting bids by the requirement for 
a minimum piston displacement of 320 cubic inches. On the other 
hand, when the engines with 278.1-cubic-inch piston displacement 
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were accepted, a materially higher bidder immediately protested, and 
certainly with some show of justification, that since the specifica- 
tions had required an engine of 320 cubic inches minimum piston 
displacement, no bid should be considered offering an engine with a 
lesser displacement. 

Furthermore, since the needs of the Government were known, it 
would appear that it would have been an easy matter to determine 
in advance of advertisement that the restrictive specifications in- 
volved were wholly unnecessary. As pointed out in a decision to 
the Secretary of War, A-59493, March 6, 1935, officers charged with 
the responsibility of drawing specifications, advertising, and con- 
tracting for Government needs are presumed to have not only an un- 
derstanding of the requirements of the Government, but some knowl- 
edge of what the market affords. It is understood that various trade 
journals devoted to the interest of the automotive industries set forth 
the equipment, engine dimensions, weight and performance capacity 
of all the leading makes of automobiles and a careful study of such 
trade journals doubtless would have disclosed the fact that ambu- 
lances were obtainable which would meet the Government’s require- 
ments with a much lower piston displacement than that specified. 

While the procedure followed will not be further questioned in 
this instance, administrative measures should be taken to prevent 
recurrence of the situation here presented. 


(A-66872 


ADVERTISING—SPECIFICATIONS—BIDDERS’ DELETION OF 
AGRICULTURAL ADJUSTMENT ACT TAX PROVISIONS 


The deletion by bidders, in connection with invitations for bids for periods 
to include December 31, 1985, of a provision to the effect that the prices bid 
should include any Federal tax applicable to the supplies involved, subject 
to adjustment in case of subsequent legislative change in said tax, does not 
require rejection of the bids. 

The deletion by a bidder of a provision in an invitation for bids to the effect 
that the processing taxes imposed under the Agricultural Adjustment Act, 
as amended, should not be included in the prices bid, does not require 
rejection of the bid, but no officer or employee should make any aflidavit 
or statement to the effect that the amount of the tax was not included 
in the purchase price, so as to enable the dealer to obtain a refund of 
the amount of the tax from the Bureau of Internal Revenue. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
November 4, 1935: 

There has been received your letter of October 24, 1935, with in- 
closures, as follows: 


There are enclosed copies of bids of Armour & Co., Union Stock Yards, 
Chicago, TNL, dated October 15, 1935, and Swift & Co., South St. Paul, Minn., 
dated October 17, 1935, to furnish the Veterans’ Administration facility, Minne 
apolis, Minn., certain pork products during the month of November 1935, and 
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bid of Kingan & Co., Indianapolis, Ind., dated October 15, 1935, to furnish 
the Veterans’ Administration facility, Indianapolis, Ind., certain pork products 
during the period November 1 to December 31, 1935. 

Armour & Company has inserted in its bid a condition reading as follows: 

“Prices quoted herein are subject to no adjustment and if accepted, must 
be paid in full to Armour and Company. No claim for refund or abatement 
will be accepted, and all reference to processing tax in this tender or bid 
shall be considered as eliminated.” . 

Swift & Company has included in its bid a condition reading as follows: 

“This contract and/or bid is hereby modified so that all reference, express 
or implied, to the A. A. A. processing tax must be considered as stricken, 
anything to the contrary notwithstanding. 


“No deductions from prices appearing herein shall be allowed on account 
of A. A. A. processing tax.” 


Kingan & Company has deleted the provision relative to A. A. A. tax which 
Was included in the invitation for bids. 

It will be noted that each invitation for bids included a notification to bid- 
ders that taxes imposed under authority of the Agricultural Adjustment Act 
should not be included in their bids, as suggested in your decision of August 
26, 1935 (A-64839), but it is apparent that these bidders have included pro- 
cessing tax in te prices bid by them and it is requested that you advise 
whether these bids to furnish pork products, where low, should be rejected 
as not responsive to the invitations, or accepted as submitted. 

It will be appreciated if you will render a decision at the earliest possible 
date as it is essential that the contracts for furnishing meats be awarded in 
sufficient time to place orders and secure deliveries by November 1, 1935. 


Paragraph 5 of the printed conditions appearing on the reverse 
of Government standard form no, 33 (revised), invitation, bid and 
acceptance (short form contract), on which the bids of Armour & 
Co. and Swift & Co. were submitted, is to the effect that the prices 
bid include any Federal tax heretofore imposed by the Congress 
applicable to the material on the bid, and that if any taxes are 
imposed or changed by the Congress after the date set for the open- 
ing of the bids and made directly applicable upon the production, 
manufacture or sale of the supplies covered and are paid by the 
contractor, the prices named in the bid will be increased or de- 
creased accordingly. That paragraph, as well as paragraph 7 per- 
taining to code comp!iance, has been inked out by both bidders. 

The Congress is not in session and will not convene in regular 
session until January 1936, and it is hardly within the realm of pos- 
sibility that any Federal tax will be “imposed or changed by the 
Congress ” during the life of any of the contracts here involved, 
since the expiration date of two of them is November 30 (stated in 
the invitation for bids as November 31) 1935, and of the other De- 
cember 31, 1935. For that reason the striking out of the provision 
is immaterial, and the three bids are for consideration with others 
received, if otherwise free from objection, so far as the elimination 
of that paragraph is involved. 

The three invitations for bids contained a provision reading, in 
pertinent part, as follows: 

Under Public, No. 367, 73d Congress, the bidder is entitled to a refund or 
credit against any tax due and paid or due and payable under the Agricul- 


tural Adjustment Act, as amended, with respect to products delivered to a 
welfare organization, prov.ding the bidder establishes, in accordance with regu- 
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lations prescribed by the Commissioner of Internal Revenue, that he has not 
included the tax in the price of the product so delivered or collected the amount 
of the tax from the said organization. Therefore, the Veterans’ Administration 
will not pay the amount of any such tax due with respect to products covered 
by this invitation and bidders should not include the amount of the tax in 
their bids. * * * 


Neither the bid of Armour & Co. nor that of Swift & Co. has 
eliminated the above provision. On the bid of Kingan & Co. the 
paragraph is inked out. You state, however, it is apparent that all 
three of the bidders have included the processing tax in the prices 
bid. Presumably your conclusion is based upon the amount of the 
bid price for there is nothing upon the face of the bids otherwise to 
indicate the inclusion of the amount of the tax. 

The Bureau of Internal Revenue of the Treasury Department has 
held that deliveries to a United States veterans’ hospital are con- 
sidered to be deliveries to a Federal welfare organization within the 
meaning of section 15 (c) of the Agricultural Adjustment Act, as 
amended, act of June 16, 1934, 48 Stat. 973 (Public, No. 367, 73d 
Cong.). Following that ruling of the Treasury Department the 
inclusion of the paragraph quoted above in the invitations for pro- 
posals by the Veterans’ Administration was authorized by this 
office under date of August 26, 1935, A-64839, cited in your letter. 

However, it is to be observed that Public, No. 367, Seventy-third 
Congress, June 16, 1934, is permissive rather than mandatory or 
prohibitory in its provisions. That is to say, it does not require sales 
to be made to the organizations designated in the act exclusive of a 
tax paid or payable under the Agricultural Adjustment Act nor pro- 
hibit the inclusion of the amount of such taxes in prices charged to 
welfare organizations. It authorizes a rebate or refund of such taxes 
upon a proper showing that they have not been included in prices 
charged to the organizations involved, but those selling to the welfare 
units are left free to include or exclude the amount of such taxes, as 
they see fit. Ordinarily, bidders submitting prices exclusive of the 
amount of such taxes would be able to underbid those including the 
taxes and would be successful as against them. On the other hand, if, 
as you suggest, a price submitted inclusive of the tax should perchance 
be lower than other bids submitted which exclude such tax, there 
would appear no logical reason and no legal authority for the rejec- 
tion of the low bid for that reason alone. 

You are informed that the bids involved, if low, may not legally be 
rejected merely for the reason that the amount of taxes heretofore 
imposed under the Agricultural Adjustment Act is included in prices 
bid, and such low bid will be for acceptance as submitted, if otherwise 
proper. But in this connection, no officer or employee of your Admin- 
istration should make any affidavit or statement to the effect that the 
amount of the tax was not included in the purchase price. so as to 
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enable the dealer to obtain a refund of the amount of the tax from 
the Bureau of Internal Revenue—it being understood that the Bureau 
of Internal Revenue will not allow a claim for refund in such cases 
without such an affidavit or statement from the purchaser. 


(A-64464) 
CHECKS—STOLEN AFTER INDORSEMENT IN BLANK 


A merchant who cashes a Government check which had been stolen from a post- 
master after having been indorsed in blank by the puyee, is a holder in due 
course and entitled to the proceeds. 


Comptroller General McCarl to the Treasurer of the United States, Novem- 
ber 5, 1935: 


There has been considered your letter of May 3, 1935, as follows: 
Reference is made to the following check in favor of Lloyd T. Batton: 





7 a 2 


Number Date Amount Drawer Symbol | Date declined 


93, 533 | 11-16-34 48-453 | Dee. 1, 1934 


Transmitted herewith is the above described original check and the file 
relating thereto. Payment was declined on the check when it was presented 
on December 1, 1934. 

From a Secret Service report dated March 1, 1935, it appears that this 
check was cashed by the Stobbe Dry Goods Company for a woman represent- 
ing herself as the wife of the payee. 

As the check bore the indorsement of the payee in blank, the file is referred 
for advice as to whether the third indorser, Stobbe Dry Goods Company, is a 
holder in due course in view of the circumstances under which the check was 
negotiated to that company or whether the amount should be paid to the 
Postmaster at Oak Creek, Colorado. 


It appears the payee of the check, Lloyd T. Batton, was a rural 
carrier serving on a route from Oak Creek, Colo., and on receipt of 
the above-described salary check negotiated it to the postmaster at 
Oak Creek by indorsing thereon, in ink, his name exactly as it ap- 
peared on the face of the check, receiving cash therefor. The post- 
master on cashing the check placed it in the post-office safe from 
which place, during the early morning of November 18, 1934, it was 
stolen. On November 24 or 25, 1934, the check was presented to and 
accepted by the Stobbe Dry Goods Company in payment for certain 
purchases amounting to approximately $8 made by a woman repre- 
senting herself to be the wife of the payee of the check, who indorsed 
her name thereon and was paid the difference in cash. 

Under the so-called “ uniform negotiable instrument law ”, many 
of the underlying principles of which have been accepted by the 
United States in its business transactions, a holder in due course of 
a check is recognized as the holder of an instrument complete and 
regular upon its face, who received it before it was overdue, with- 
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out notice of previous dishonor, in good faith, for value and without 
notice of any infirmity in the instrument or defect in the title of the 
person negotiating it. Thus, it has been held that where a check 
indorsed in blank was lost and within a week.after its issue was re- 
ceived by a merchant for value from a person whom he did not know, 
but assumed to be the payee named in the check, the merchant was 
held to be a holder in due course. Unaka National Bank v. Butler, 
83 SW Rep. 655. 

In the instant case there is no question as to the genuineness of the 
payee’s indorsement, and under the circumstances above described 
in which the Stobbe Dry Goods Co. received the check it became a 
holder in due course and is entitled to the proceeds of the check. 
You are advised accordingly, and the papers transmitted with your 
letter of May 3, 1935, are returned for your further action. 


(A-66824) 


DISBURSING OFFICERS—LIABILITY—CERTIFICATES IN LIEU OF 
CASH RECEIPTS 


Certificates by officers who failed to observe the provisions of the regulations 
in the performance of their duties in connection with payments may not be 
substituted for a signed receipt on the voucher required to estub!ish the 
fact of payment to the person legally entitled to receive it. A disbursing 
officer is entitled to credit for legal payments only upon evidence of the 
receipt in the prescribed form by the creditor of the United States of the 
amount of the claimed payment. 


Comptroller General McCarl to Lieutenant Colonel C. Newton, Jr., United 
States Army, November 5, 1935: 


There has been received your letter of October 18, 1935 (132, New- 
ton, C., Jr.), inclosing form 369 in favor of Martin W. Jacks, late 
private, Troop B, Eighth Engineers, covering a payment which was 
made by First Lt. George T. Derby, Eighth Engineers, agent, finance 
officer, Fort McIntosh, Tex., without obtaining the cash receipt of 
the payee. You request to be advised, before the voucher is placed 
in your accounts, whether the affidavits attached thereto will be ac- 
cepted by this office in lieu of the payee’s receipt. 

The voucher shows that Martin W. Jacks (6251272), private, 
Troop B, Eighth Engineers (sq), enlisted February 6, 1934; that he 
was admitted to the hospital June 1, 1935, sick, not in line of duty, 
A. R. 35-1440 (due to his own misconduct) ; that pursuant to the 
provision of the act of Congress approved May 17, 1926 (44 Stat. 
557), there was due him the sum of $5 as personal expense money for 
the period July 3, 1935, to August 2, 1935, inclusive; that the receipt 
on the voucher for the purpose of evidencing payment to him of the 
umount in question is not signed by the soldier. 
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The affidavit and certificate attached to the voucher are as follows: 


Fort McIntTosH, TEx., 
September 28, 1935. 
STATE or TEXAS, ; 
County of Webb, ss: 

Personally appeared before me the undersigned authorized to administer 
oaths of this character, one Sergeant Edgar Dallas Crooks, 6793684, Troop A, 
8th Engineers, who, after being duly sworn according to law deposes and says: 

That on August 19, 1935, Private Martin W. Jacks, Troop B, 8th Engineers, 
who is known to me, reported to 1st Lieut. George T. Derby, 8th Engineers, 
at the post exchange office, Fort McIntosh, Texas, Lieut. Derby then detached 
a five dollar bill from a voucher and gave it to Private Jacks. 

(Signed) Edgar Dallas Crooks. 
Epear DALLAS Crooks, 
ASN 6793684, Sgt., Tr. A, 8th Engrs. 
Sworn and subscribed to in my presence this 23rd day of September 1935. 
(Signed) George T. Derby, 
GrorcE T. DErBy, 
Ist Lieut. 8th Engineers, Adjutant. 
Fort McINTosH, 
September 23, 1935. 
CERTIFICATE 


I hereby certify that on August 19, 1935, I paid to Private Martin W. Jacks, 
6251272, Treop B, Sth Engineers (sq), the sum of $5.00 for personal expense 
money. on W. D. Form No, 369, submitted by Captain Kingsley 8. Andersson, 
Sth Engineers (sq), commanding Troop B 8th Engineers (sq); that I failed 
to have Private Jacks sign the receipt for this money thru an oversight, and 
that it was impossible to secure a receipt when the error was discovered 
subsequently, due to the fact that Private Jacks deserted the service. 

(Signed) George T. Derby, 
Grorce T. Derry, 
Ist Lieutenant, 8th Engineers, 
Agent, Finance Officer. 

Certificates by officers who failed to observe the provisions of 
the regulations in the performance of their duties in connection 
with payments may not be substituted for a signed receipt on the 
voucher required to establish the fact of payment to the person 
legally entitled to receive it. A disbursing officer is entitled to 
credit for legal payments only upon evidence of the receipt in the 
prescribed form by the creditor of the United States of the amount 
of the claimed payment. Such evidence has not been furnished in 
this case and credit may not be allowed in your accounts on the 
certificate of yourself and affidavit of the enlisted man alleging that 
he witnessed the payment to Private Jacks. 


(A-67000) 


POTATO DIVERSION PLAN—AGRICULTURAL ADJUSTMENT 
ADMINISTRATION—ADMINISTRATIVE EXPENSES 


Funds made available by section 32 of the act approved August 24, 1935, 49 
Stat. 774, for payments of benefits and indemnities in connection with the 
prop sed pian for diverting potatoes of marketable grudes out of normal 
channels into use for byproduct manufacture or livestock feed, are vot 
available for administrative expenses. 


an ae ne ed 
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Cmte General McCarl to the Secretary of Agriculture, November 5, 
1935: 


There has been received your letter of October 29, 1935, as follows: 


The Agricultural Adjustment Administration has proposed a plan whereby 
funds made available by section 32 of the act approved August 24, 1935, entitled 
“An act to amend the Agricultural Adjustment Act, and for other purposes” 
(Public, No, 320, 74th Congress), would, pursuant to clause (2) of such sec- 
tion, be used to make payments to potato growers who, during the period 
November 1, 1935, to June 30, 1936, divert from the normal channels of trade 
and commerce into use for the munufacture of potato flour, starch, or alvohol, 
for livestock feed, or for such additional use or uses as the Secretary of Agri- 
culture shall prescribe, potatoes grown und harvested in the year 1935 by such 
growers. The amount of the payment would be 25 cents for each 100 pounds 
of the quantity of potatoes so diverted, not in excess of 10 percent of the 
quantity potatoes grown in 1935 by the grower. Payments would not be made 
for potatoes which do not meet the specifications of the grade known as “ U. 8. 
No. 2”, or of such other grade as the Secretary may specify for any district. 
Total expenditures would not exceed $2,500,000. 

Attached hereto is a statement of the proposed plan. The statement has 
been prepared by the Agricultural Adjustment Administration and outlines 
the nature and extent of the increase in the consumption of potatoes and 
potato products which may be expected to result from the plan. This state- 
ment indicates that the increased consumption of potatoes and potato products 
would not constitute, in any substantial degree, a substitution for other domes- 
tic agricultural commodities or products thereof, but would tend to result in 
an increxse in the total consumption of agricultural commodities and products 
thereof. 

Also attached are copies of a proposed offer by the Sccretary of Agriculture 
which, if published, would initiate the program. It is proposed that Form 
Potato 5, entitled “ Potato Grower's Application for Diversion Payment”, and 
Form Potato 6, entitled “ Purchaser’s Agreement and Receipt for Potatoes De- 
livered by Grower for Diversion”, be used in making payments to growers. 
Copies of these forms are attached. 

Yeur early consideration would be appreciated of whether, in the event the 
Secretary of Agriculture determines that the plan should become operative, 
these funds and forms may be used as proposed, 


The statement of the proposed plan prepared by the Agricultural 
Adjustment Administration, referred to in your letter, summarizes 
the plan as follows: 


Objective-—To increase the domestic consumption of potatoes from the 1935 
crop; to improve prices to potato growers for the 1935 crop. 

Method.--It is proposed to make payments to any potuto grower who diverts 
potatoes of marketable grades out of normal channels into use for byproduct 
manufacture or livestock feed. In order to be eligib'e for payment for di- 
verting potatoes of marketable grades, the grower would be required to divert, 
without payment, all potatoes of grades normally not marketed for human 
consumption, Payment would not be made for diverting more than ten percent 
of any grower'’s crop. 

Quantity diverted.—It is estimated that not exceeding 15,000,000 bushels 
would be diverted under this plan, not including those normally not marketed 
for human Consumption, 

Effect on consumption.—The consumption of potatoes as food would be about 
the same with or without this diversion p'an. With no diversion plan most 
of the surplus would be wasted in marketing. With the diversion plan it 
would be used for byproduct manufacture or livestock feed. The plan would 
resu't in the increase of about 11,000,000 bushels in the quantity consumed 

Effect on prices——\t is estimated that this plan would incresse growers’ 
re'urns from the 1985 erep by $20,000,000 to $25,000,000, and would increase 
the farm price from the present level to about 60 to 74 percent of parity. The 
nverage price for lust year’s crop Was only 5S percent of per.ty. Prices to 
October 1 for the 1985 crop averaged 24 percent lower than those for the same 
period last year. 
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Cost of program.—The total cost, including administrative expenses of 
$250,000, would be $2,500,000. It is proposed that funds uvuilable under sec. 
$2 of Public, No, 320, 74th Congress, be used for this program. 


Section 32 of the act of August 24, 1935 (49 Stat. 774), referred 
to in your letter, provides: 


There is hereby appropriated for each fiscal year beginning with the fiscal 
year ending June 30, 1936, an amount equal to 30 per centum of the gross re- 
ceipts from du.ies collected under the customs laws during the period January 1 
to December $1, both inclusive, preceding the beginning of each such fiscal year. 
Such sums shall be wa.ntained in a separate fund aid shall be used by the Sec- 
revury of Agriculture only to (1) encourage the exportation of agricultural com- 
mouities and products thereof by the payment of benefits in connection with the 
exportation thereof or of indemnities for losses incurred in connection with such 
exportation or by puyments to producers in connection with the production of 
that part of any agr.cultural commodity required for domestic consumption ; (2) 
encourage the domestic consumption of such commodities or products by 
diverting them, by the payment of benefits or indemnities or by other means, 
from the normal channe!s of trade and commerce; and (3) finance adjustments 
in the quantity planted or produced for market of agricultural commodities 
The amounts appropriated uncer this section shall be expended for such of 
the above-specified purposes, and at such times, in such manner, and in such 
amounts as the Secretary of Agriculture finds will tend to increuse the exporta- 
tion of agricultural commodities and products thereof, and increase the domestic 
consumption of agricultural commodities and products thereof: Provided, That 
nv purt of the funds appropriated by this section shall be expended pursuant 
to clause (3) hereof unless the Secretary of Agriculture determines that the 
expenditure of such part pursuant to clauses (1) and (2) is not necessary 
tw effectuate the purposes of this section: Provided further, That no part of 
the funds appropriated by this section shall be used for the payment of benefits 
in connecticn with the exportation of unmanufactured cotton. 


As one of the purposes for which the appropriation is made avail- 
able is to encourage domestic consumption of agricultural commodi- 
ties or products by diverting them, by the payment of benefits, from 
the normal channels of trade and commerce, this office is not required 
to object to the proposed plan except as to the proposed use of 
#250.000 of the appropriation to cover administrative expenses. The 
appropriation in question is not available for administrative expenses 
but may be used only for the payments therein provided for. 

Likewise, this Office is not required to object to the “ offer by Secre- 
tary of Agriculture to make diversion payments to potato growers ” 
or to “ form potato 6.” 

In the event you determine that the plan should become operative, 
the voucher form, “ form potato 5”, should be resubmitted for con- 
sideration and approval in accordance with the usual procedure ap- 
plicable to accounting forms. 


(A-63431) 


CONTRACTS—AWARDS—BID PRICE REDUCTION BECAUSE OF CODE 
COMPLIANCE ELIMINATION 


Under the terms of Public Resolution No. 65, approved August 29, 1935, 49 
Stat. 990, the reduction in bid price because of elimination of code com- 
pliance is “subject to the approval of the Comptroller General”, and the 
price reduction ugreemeut should be reached before entering into contract 
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rather than reserved for determivation after the contract is performed, 
but .f ‘n fact adjustment has been reserved until after performance, final 
Payment voucher under the contract in an amount adequate to protect 
the public interests should be forwarded to the General Accounting Office 
for direct settlement. 


Comptroller General McCarl to the Secretary of the Treasury, November 6, 
1935: 

There has been received in response to my request of October 9, 
1935, a report dated October 24, as follows: 

Reference is made to your letter of October 9, 1935 (A-63131), with respect 
to the award of the contract for the mail-handling equipment for the St. Louis, 
Missouri, Post Office. 

As you were advised by my letter of July 15, 1935, bids for this work were 
rejected in view of the fact that they were based upon compl ance w th the 
National Industrial Recovery Act. However, in view of the introduction in 
the Congress of a joint resolution (S. J. Res. 163), to permit of the acceptance 
of such bids, the work was not readvertised; a d when the joint resolution 
became law (Public Resolution No. 65, 74th Congress), the b.d was accepted 
n accordance with the provisicns of said resolution. 

There is inclosed herewith copy of the letter of the Director of Procurement, 
dated September 6, 1935, accepting the proposal of the Alvey Ferguson Com- 
pany, Inc., upon which appears a notation indicating the latter's asse t to 
the, condit:ons therein set forth. There is also inclosed herewith the original 
contract. As will be noted, the Jetter of acceptance and contract are in 
accordance with the provisions of Public Resolution No. 65. 

The reduction in price because of elimination of code compliance 
is “ subject to the approval of the Comptroller General ” under the 
terms of Public Resolution No. 65, approved August 29, 1935, 49 
Stat. 990, and the agreement as to the reduction in price should have 
been reached before the contract TIPW-2539, dated September 6, 
1935, was entered into with the Alvey-Ferguson Co., Inc., in the sem 
of $321,153 for the performance of the work and not reserved, as was 
done, for determination after the contract was performed. 

The final payment voucher under this contract in an amount ade- 
quate to protect the public interests should not be paid by a dis- 

° . i, « > - 
bursing officer, but should be forwarded to this office for direct set- 
tlement, with a detailed showing of the facts as to cost included by 
the Alvey-Ferguson Co., Inc., in its bid by reason of code compli- 
ance, in accordance with Executive Order No. 6646 of March 14, 
1934, and the reduction which should be made from the contract 


price by reason of such compliance being eliminated. 


(A-66399) 


TRANSPORTATION—RAILROAD ROUND-TRIP TICKETS— 
TRANSFERABILITY 


Round-trip railroad tickets purchased on transportation requests may be used 
by one Goveriument employee on the going trip and another Government 
employee on the return trip where the formal assent of the railroad com 
pany is secured to the waiver of the tariff restriction of nontransfer 
ability. 
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Comptroller General McCarl to the Secretary of War, November 6, 1935: 
There has been received by indorsement through the office, Chief 
of Engineers, War Department, the following, letter dated August 
24, 1935, from the district engineer, Memphis, Tenn., addressed to 
the Finance Officer, United States Army, Transportation Branch: 


1. During the past few wecks it has become necessary to send a pilot, em- 
ployed in this offi-e, to relieve a pilot on the dredge “ Jadwin”™, operating in 
the Vicksburg Engineer District, Vicksburg, Miss. In two cases round-trip 
tickets were purchased on transportation requests to secure the bencfit of a 
reduction in -ate by the purchase of this class of ticket. The return portion 
of the round trip ticket in each case was used by the pilot who was relieved 
for his return to Memphis, Tenn. 

2. It is net the intention of this office to break faith with the carrier, and 
the local railroad office stated that no objection to this practice would be inter- 
pose’. However, the mutter is submitted to your office for information as to 
whether o* not this practice is in accordance with existing policy or regulations. 


An indorsement from the War Department, O. Q. M. C., to District 
Engineer, United States Engineer Office, post office box 97, Memphis, 
Tenn., through Chief of Engineers, states: 


1. From the remarks embodied in the first (1st) paragraph of the basic 
communication it is assumed that your office issued one transportation request 
for the round-trip travel from Memphis, Tennessee. to Vicksburg, Mississippi, 
and return on two sepArate travel orders; one, authorizing travel of a pilot from 
Memphis to Vicksburg and one for the travel of a pilot from Vicksburg to 
Memphis and on this one transportation request obtained a round-trip ticket 
from the carriers. 

2. If this assumption is correct you are advised that the issuance of one 
transpertation request, as stated above, on two separate travel orders is unau- 
thorized and the practice should be discontinued. Furthermore, round-trip 
tickets which carrier’s agents issue in lieu of Government transportation 
requests are nontransferable. 

3. With return of these papers remarks are requested as to whether the 
matter is now understood by your office. 


The indorsement to this office is as follows: 


1. The matter referred to in basic letter and preceding indorsement involves 
the purchase on one transportation request of one round-trip ticket from 
Memphis to Vicksburg and return. This ticket was secured for transporting 
one pilot on the going trip, who relieved another pilot at Vicksburg, the latter 
pilot completing the journey back to Memphis on the return ticket. 

2. This office does not see any objection to this procedure as it appears to 
have been satisfactory to the carrier. 

3. In order that the district engineer may be properly advised for his 
future guidance, information is rmquested as to the opinion of your office 
in view of the remarks of the Quartermaster General in preceding indorscment. 


Yazoo and Mississippi Valley Railroad Co., tariff I. C. C. No. 
A-357, currently effective, publishes a one-way first-class fare of 
$6.62 between Memphis, Tenn., and Vicksburg, Miss., and a round- 
trip first-class fare of $8.85, the return journey being limited to 15 
days. The tar-ff provides (rule 11) that, “All tickets sold at fares 
named herein are nontransferable and will be valid only for trans- 
portation of passenger for whom originally purchased.” 

‘In the case of Bitterman vy. Louisville and N. R. Co. (207 U.S. 
205), it was held that a carrier may sell nontransferable round-trip 
reduced-rate excursion tickets, and the condition of nontransfer- 
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ability and forfeiture embodied therein is valid and binding; that 
the carrier is charged with the duty of exercising due diligence to 
prevent the wrongful use of such tickets. The United States may 
arrange with the carrier for reduced rates or waiver of tariff provi- 
sions under the provision of section 22 of the Interstate Commerce 
Act (see Atchison, T. & S. F. Ry. v. United States, 256 U.S. 205), 
and it must be presumed in the absence of a showing to the contrary 
that the local railroad agent issuing the round-trip ticket either had 
authority to consent on behalf of the railroad company to such ar- 
rangement or notified his proper superior officers thereof and that 
they consented. In order to remove any doubt with respect to future 
similar service, the circumstances should be formally reported to the 
proper railroad official and the formal assent of the railroad company 
secured to the waiver of the tariff restriction in favor of the Govern- 
ment for such travel. 


(A-66643) 
ARMY AND NAVY OFFICERS ASSIGNED TO DEPARTMENT OF STATE 


Army and Navy officers assigned for duty as couriers and inspectors in the 
State Department Foreign Service under authority contained in the act 
making appropriations for said Department for the fiscal year 1936, 49 
Stat. 70, are entitled to the same allowances for themselves, their families, 
and effects. when ordered to travel from their present posts of duty, that 
Foreign Service officers would be entitled to receive for travel performed 
under identical circumstances, including travel to the Department of State 
for consultation and instruction before proceeding abroad. 


Comptroller General McCar] to the Secretary of State, November 6, 1935: 


There has been received your letter of October 17, 1935, us follows: 


The act making appropriations for the Department of State for the fiscal year 
1936 (Public, No. 22, 74th Congress, approved March 22, 1935), contains the fol- 
lowing provision under the heading “ Transportation of Foreign Service Officers " 

“That the President, in his discretion, may assign officers of the Army anid the 
Navy for duty in the courier service of the Department of State and for the 
inspection of buildings owned or occupied by the United States in toreign coun- 
tries under the jurisdiction of that Department, and when so assignud they moy 
receive the same traveling expenses as are authorized for officers of the Foreign 
Service, payable from the applicable appropriations of the Department of State.” 

In order that possible complications in connection with the accounts may be 
avoided, I would be glad if you will confirm my understanding that, where Army 
and Navy officers have been appropriately assigned under the above provision of 
law for duty as couriers and inspectors of Government-owned buildings abroad, 
the transportation expenses of themselves, their families and effects, may be paid 
from their present posts to their new posts in accordance with the provisions of 
the Standardized Government Travel Regulations and the Department of State 
Supplement thereto, as in the case of Foreign Service officers, and further, that 
the transportation expenses and per diem of the officers my be authorized from 
their present posts to the Department of State for consultation and instruction 
before proceeding abroad. 

It is contemplated that couriers will have detinite headquarters abroad, and 
that the headquarters of the inspectors will be considered Washington. D. C., the 
same as the regular Foreign Service officers who are assigned as, and are in- 
spectors engaged in the inspection of diplomatic and consular offices, 








378 DECISIONS OF THE COMPTROLLER GENERAL 


The purpose of the cited statute, it would appear, is to overcome 
the legal restrictions set out in the decisions to you of August 7, 1931, 
A-36368, and July 9, 1934, A-51555, and to authorize the President, 
in his discretion, to detail officers of the Army and the Navy for 
courier and inspection service under the Department of State. In 3 
Comp. Dec. 588, it was said that the military status of officers of 
the Army is not changed by an assignment to duty in a civil de- 
partment of the Government, and the same rule is applicable to 
officers of the Navy similarly assigned. The established rule is also 
that where Army and Navy officers, under authorized details, per- 
form travel for other Departments, they are entitled to the same 
travel allowances that they would be entitled to were they assigned 
to duty in the military service or naval service, unless specific pro- 
visions are made by statute for other traveling a'lowances (1 Comp. 
Gen. 98). In the act here in question it is provided that Army 
and Navy officers when so assigned shall receive the same “ travel- 
ing expenses ” as are authorized for officers of the Foreign Service, 
payable from the applicable appropriations of the Department of 
State. This is an assimilation of travel expenses for Army and 
Navy officers who have been regularly detailed under the provi- 
sions of this statute for duty as couriers and inspectors under the 
State Department. The effect of the statute is to place such officers 
on a parity with officers of the Foreign Service for the payment of 
travel allowances, and entitles them to the same allowances for them- 
selves, their families, and effects, when ordered to travel from their 
present posts of duty, that Foreign Service officers would be entitled 
to receive under applicable laws and regulations for travel performed 
under identical circumstances, including travel to the Department of 
State for consultation and instruction before proceeding abroad as 
may be authorized for Foreign Service officers. Your questiéns are 
answered accordingly. 


( A-67032) 


TRAVELING EXPENSES—FOREIGN VESSELS 


Travel is authorized by a Foreign Agricultural Service officer, with his wife, in 
reporting to an assigned post in a foreign country, with temporary duty 
en route in another country, via an American vessel to his temporary duty 
station and a foreign vessel from a port of that country to his permanent 
duty station, where the all-American route would require su.h travel by 
train and vessel as to involve greater t-me, greater expense, and render 
impossible the performance of tcmporary Cuty en route. 

Secti n 601 of the Merchant Marine Act of 1928 (45 Stat. 697), does not require 
the use of an American vessel classified as a freight vessel with only limited 
passenger accommodations. 
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Comptroller General McCarl to the Secretary of Agriculture, November 6, 
1935: 


There has been received your letter of October 28, 1935, as follows: 


An officer of the Foreign Agricultural Service of this Department has been 
assigned to an investigation in Ind'a with headquarters at Bombay. The cfficer 
will sail in the near future for his new post and will be accompanied by his wife. 
It is expected that he will travel to India by way of Egypt where he will spend 
ab ut ten days in bringing up to date information obtained in that country 
during a previous assignment. In going by this route he wou'd take an Ameri- 
ean vessel from New York to Alexandria and from there a foreign vessel from 
Port Said to Bombay. 

A question arises, however, as to whether travel by this route to India wou'd 
satisfy the requirements of section 601 of the Merchant Marine Act of 1928 
(45 Stat. 697). An alternative route would be by train across the United 
States and thence by an American vessel from San Francisco to Bombay. This 
route, however, would probably take from 21 to 25 days longer for our repre- 
sentative to reach Bombay and, in addition, the cost to the Government for the 
officer and his wife would be about 300 dollars more than by the Atlantic route. 
Moreover, in going this way it would not be possible for him to make the 
desired investigation in Egypt. 

In addition to the Pacific route, it appears that there is an American freight 
service running from New York to Bombay via the Atlantic Ocean which has 
provision for approximately twelve passengers. An inqu'ry of the agents 
reveals that there is no space available on the boat which is Cue to sail carly in 
November and no definite date has been set for the next sailing which nrobab'y 
would be in late December. In view of the nature of our representative’s investi- 
gation it is highly desirable that he reach Bombay by the end of the calendar 
year. 

Your letter to the Secretary of State, dated July 7, 1931. no. A-37351, stated: 
“In view of the fact that American vessels would be used for a substantial 
portion of the journey by either route and the fact that the Pacific route 
would entail excessive costs and a much longer time, the requirements of sec- 
tion 601 of the Merchant Marine Act of 1928 (45 Stat. 697), will be satisfied 
if the journey is made by the shorter route via Europe upon an American 
vessel for such part of said route as an American vessel is available.” Your 
letter of December 10, 19381, in referring to your letter of July 7, 1931, no. 
A-37351, states that since the Atlantic route is more economical and wou'd 
require a shorter time than the Pacific route, the traveler would have no ont‘on 
as to which route he would take. Your letter of August 2, 1934, no. A-56465, 
again sets forth the opinion as cited in your letter of July 7, 1931. 

In view of the fact that, in going to Bombay, our representative (1) will use 
an American vessel for a substantial part of the journey. and (2) will be able 
enroute to make the desired investigation in Egypt, it appears that the reauire- 
ments of section 601 of the Merchant Marine Act of 1928 (45 Stat. 697), will be 
satisfied. 

In order that disallowances due to selection of routes may be averted, your 
advice as to whether our representative and his wife may travel from the 
United States to Bombay, using the American vessel to Egypt and a foreign 
vesse] for the balance of the trip, is requested. 

As it is desired to arrange transportation as soon as possible, a prompt reply 
will be appreciated. 


In view of the conditions stated in your submission, it would appear 
that the requirements of section 601 of the Merchant Marine Act of 
May 22, 1928 (45 Stat. 697), would be satisfied if the traveler uses an 
American vessel between New York and Alexandria, and a foreign 
vessel from that port (or from Port Said) to his destination at Bom- 
bay, India. Said act does not require the use of an American vessel 
classified as a freight vessel with only limited passenger accommoda- 
tions (A-87351, July 7, 1931). 
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TAXES—MUNICIPAL—GARBAGE REMOVAL CHARGE INCLUDED IN 
WATER RATE 


A charge for garbage-removal service included in a published inside the-city 
water rate on every meter whether the service is or is not required, is a 
tax and may not be collected from the United States, either separately 
or by adding it to a service charge, nor by mak ng service charges as 
though the Government-cccupied building was beyond the corporate limits. 


Decision by Comptroller General McCarl, November 8, 1935: 

The city of Port Arthur, Tex., has requested review of settlement 
of March 21, 1935, disallowing its claim no. P-995 for payment at 
the rate of $0.15 per month on a water meter for the purpose of 
maintaining and operating a garbage department for the city. 

In this connection there is for consideration two letters from the 
superintendent, water department, Port Arthur, Tex. Letter of 
August 1, 1935, from said official, is as follows: 


As explained to you when the city submitted its proposal in January 1935 
for the fiscal year ending June 30, 1936, the city has but two published water 
rates. We quoted you on the inside-the-city water rate which includes a charge 
of 15¢ for garbage removal on every meter regardless of whether the garbage 
service is required or not. If demanded, the customer is entitled to the removal 
of four 30-gallon cans per month, but all water users must pay the 15¢ per 
month charge. 

The Post Office Department has refused to pay this 15¢ per month charge 
and now owes fourteen months. 

In view of the fact that the Post Office Department has refused to pay the 
water rate that is charged to every customer inside the city limits and stated 
that the Federal building is extraterritorial, the city has no alternative except 
to chaige the Post Office Department the outside-tLe-city rate. We refer sou 
to yours of July 18th enclosing communication from the Fourth Assistant Post- 
master General, dated July 15th. In view of the fact that the Post Office De- 
partment has canceled this 15¢ charge, which is part of the city water rate for 
the year 1936, we can only furnish water on the outside-the-city rate, or it will 
be necessary for the Post Office Department to clear up the arrearage in the 
inside-the-city rate now existing and pay for the fiscal year 1936 as quoted in 
our proposal. 


The letter of August 12, 1935, from the official, is as follows: 


With further reference to our correspondence with reference to water rates 
for the post-offive building in Port Arthur. This rate was put into effect 
by virtue of ordinance no. 1046 passed April 21st, 1934. The Post Office De- 
partment has reiused to pay the 15¢ charge for garbage which is placed on 
every meter inside the city of Port Arthur. The Post Office Department 
now owes the city of Port Arthur fourteen months at 154 per month, that is 
from the May reading in 1934 through the June reading in 1935. 

In our proposal for the year ending June 309th, 19°96, the inside-the-city 
rate was quoted. In your letter of July 15, 1935, from S. W. Purdum, Fourth 
Assistant Postmaster General, statement was made that this 15¢ charge for 
garbage for the fiscal year 1986 was canceled. In view of the above facts, 
and as stated in my letter of August Ist, since the city has but two published 
water rates it is necessary to furnish water to the Post Office Department at 
the outside-the-city rate. 

If the Post Office Department desires to avail themselves of the inside- 
the-city rate it will be necessary to pay the fcurteen months’ past-due account 
of 15¢ per month and to pay the 15¢ per month as submitted in cur proposal 
for the year ending June 30, 19236. 

For your information this charge is being collected from every meter inside 
the city of Port Arthur save and except the post office building and the 
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U. S. engineer's office, and the charge is part of the water bill and must be 
paid by every meter regardless of whether the customer demands garbage 
service or not. 

I am enclosing copy of an opinion from the city attorney with reference to 
this matter. 


The copy of opinion of V. J. Wistner, city attorney, Port Arthur, 
Tex., referred to, is as follows: 


Referring to your recent inquiry as to whether or not the city of Port 
Arthur has the right to, or is justified in assessing fifteen cents per month 
against all water users in the city, as a sum of money to be used in aiding 
und assisting in the maintenance and operation of the garbage department of 
the city of Port Arthur, wish to state: 

That the removal of garbage is a very necessary thing in order to insure 
the health of the inhabitants of our city. This department, of course, is ma‘n- 
tuined at the expense of the city, and its operation must be paid either from 
taxation or from some other revenue to be derived from the operation of 
some other department. I feel that inasmuch as the commissioners have de- 
cided to maintain this department by the levy of fifteen cents per month against 
ull water users for the purpose of creating a fund to aid and assist in the 
removal of garbage in lieu of a tax levy to produce a sufficient amount, it is 
well within the powers of the city commission. 

It is my opinion that inasmuch as it is necessary to remove garbage from 
the city, the commission cun provide such funds from any source which within 
their judgment is most feasible. 


The disallowance in this case was not for the reason that the city 
of Port Arthur does not need the funds arising from this levy, nor 
that there was no authority to pass the ordinance or make the levy, 
but for the reason that this charge is not a service charge but is a 
tax and as such may not be collected from the United States. 

Being a tax and not a service charge it may not be collected under 
any guise—either. separately or by adding it to service or other 
charges due by the Government nor by making service charges against 
the Government as though the post-office building was beyond the 
corporate limits of Port Arthur; neither may it be collected by means 
of any other device. 

Accordingly, the disallowance must be and is sustained. 


(A-64626) 
LEASES—REPAIRS AND IMPROVEMENTS 


Where there has been a failure on the part of the Government to give the 
required notice of intent:on to renew, increased rental payments under 
a new lease conditioned on specific repairs and improvements by lessor, 
will not be objected to if the terms of said lease are just and reasonable, 
and payments are not commenced until after satisfactory completion of 
the repairs and improvements. 

The installation of addtional heating equipment required by reason of the 
temporary partitioning of a leased building by a Government agency, which 
installation cannot be required of the lessor under the terms of the lease, is 
subject to the statutory limitation of section 322 of the act of June 30, 
1932 (47 Stat. 412), upon expenditures by the Government for alterations, 
improvements, and repairs to rented premises. 
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Comptroller General McCarl to the Administrator, Works Progress Adminis- 
tration, November 8, 1935: 


Consideration has been given your letter of October 14, 1935, as 
follows: 


Walker-Johnson Building 


Your letter of August 29th addressed to the Administrator of the Works 
Provress Administration has been received and I regret to note that my letter 
of August 13th. upon which your decision was based, failed to disclose the fact 
that the option contained in the fiscal year 1935 lease for the Walker-Johnson 
Building was not exercised within the thirty-day provision. 

From early June to July 16th of this year verbal and written negotiations 
were constantly in process to secure certain major physical improvements which 
are necessary for the oc-upancy of this structure by the Government. Thee 
nezotiations have failed thus far to reach the desired objective and in order 
that a nev lease may be effected for the fiscal year 1936, this Administration 
reyguests your cpinion on the following recommendation. 

Two proposals, one dated July 16th and the other October 12th, submitted 
in behalf of the owners of the Walker-Johnson Building and desiguated as 
* Ev hibits 1 and 2” are attached. Exhibit 1 represents a concrete offer both 
as to rental and major improvements and in view of the last paragraph and 
the : bsence of a time limit for acceptance, I strongly recommend that authority 
be graite! for the exe ution of a new lease on this basis. Exhibit 2 contains 
a proposal for exacting the application of the fifteen per cent provision but 
is eutire'y too indetinite as to the extent of major repairs and the final deter- 
mit a.ion as to ful compliance remains discretionary with the owners. Fur- 
ther, I see no reason for the omissison of the customary thirty day notice of 
can elation and therefore do not recommend the acceptance of the proposal con- 
tained in exhibit #2. 


Washington Auditorium 


Likewise, authority is hereby requested for the expenditure of sufficient funds 
to provide for additional heating equipment in the Washington Au litorium. 
The existing heating facilities were entirely adequate for this purpose until 
this A'‘ministration erected temporary partitions dividing the total floor area 
of 70.000 square feet into approximately ninety (99) small! individual offices. 
It is now apparent that the prevent heating facilities must be supp cemented by 
portable heating uri‘s, either gas or steam, whivh will supply suffi‘ient heat 
within these small enclosures so as to permit suitable working conditions dur- 
ing the winter months. It is the thought of this office that this additional 
equipment is made necessary through its own action and should not thprefore 
be construed as an alteration, repair, or improvement as generally come within 
the 25 percent allowance or in the sense that the lessor is responsible through 
faulty or inadequate equipment within the ‘eased structure. A > proposal for 
bids for this equipment has been drafted and is attached hereto for your 
gui'ance. 

These two problems have been set forth in brief form and it is urge tly 
requested, due to the time factor. that decisions be rendered covering both 
premises in orcer that the proper conduct of the Administration’s affairs may 
be carried forward without unnecessary interruption. 


The failure to give the required 30 days’ notice in writing of the 
intention on the part of the Government to renew the lease for the 
Walker-Johnson Building for the fiscal year 1936 would appear to 
be inexcusable, and has materially prejudiced the interests of the 
Government in this matter by placing it in the position where it 
m«'st either meet the demands of the lessor, exercise the right of 
cminent domain, or vacate the premises at a time when suitable 
quarters are not immediately available elsewhere. 
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It appears, however, that with the repairs and improvements re- 
ferred to in the lessor’s letter of July 16, 1935, the premises will be 
more suitable to the Government’s needs than when originally leased 
in 1933. In view of this, and of all other facts and circumstances 
appearing, if the lessor will promptly make the repairs and improve- 
ments referred to, at a cost of approximately $40,000, and, a lease 
be execuied with suitable terms and conditions at a rental of $50,000 
for the fiscal year 1936 with option in the Government to renew for 
the fiscal year 1937 at $40,000 per annum, this office will not object 
to other proper payments under such a lease after the repairs and 
improvements shall have been satisfactorily completed. 

With respect to the proposed installation of heating units in the 
Washington Auditorium Building, section 322 of the act of June 30, 
1932, 47 Stat. 412, provides: 

Hereafter no appropriation shall be obligated or expended for the rent of 
any building or part of a building to be occupied for Governinent purposes at a 
rental in excess of the per annum rate of 15 per centum of the fair market 
vulue of the rented premises at date of the lease under which the premises are 
to be occupied by the Government nor for alterations, improvements, and re 
pairs of the rented premises in excess of 25 per centum of the amount of the 
rent for tie first year of the rental term, or for the rental term if less than 
one year: Provided, That the provisions of this section shall not apply to leases 
heretoiore made, except when renewals thereof are made hereafter, nor to 


leases of premises in foreign countries for the foreign services of the Unjted 
States, 


The lease for the Washington Auditorium was executed July 1, 
1935, at a rental of $62,500 per annum from June 10, 1935, to June 9, 
1936, and $50,000 per annum thereafter. It is reported that the as- 
sessed valuation of the property is $460,544 which would bring the 
rental within the limit fixed by the above act. The lease is executed 
upon the standard form of Government lease, paragraphs 7 and 8 
of which require the lessor to maintain the premises in good repair 
and tenantable condition and give the Government the right to make 
alterations, attach fixtures, and erect additions which shall remain the 
property of the Government and may be removed therefrom prior 
to the expiration of the lease. I do not find any provisions, how- 
ever, which would require the lessor to bear the cost of additional 
heating equipment necessitated by the changes made by the Gov- 
ernment to adapt the building to the use of your administration. If, 
as stated by you, the heating equipment furnished by the lessor was 
adequate before the installation of the partitions it is not apparent 
why there was not considered at the time the alterations were made 
by you the effect such alterations would have upon the heating situa- 
tion—the lease having been executed for a year with option to renew. 
The failure to take this into consideration and to provide for any 
necessary additional heating facilities in connection with such altera- 
tions cannot operate to authorize installation of the heating equip- 
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ment as proposed without regard to the provisions of the statutory 
limitation, swpra, under which the aggregate of all expenditures by 
the Government for alterations, improvements, and repairs on this 
building may not exceed 25 percent of $62,500 or a maximum of 
$15,625. 


‘The questions presented are answered accordingly. 





(A-65077) 
SUBSISTENCE HOMESTEADS—PAYMENTS FOR CREDIT HOURS 


Funds transferred to the Resettlement Administration pursuant te Executive 
Order No, 7041 of May 15, 1935, are available for payment of the cash value 
of bona fide credit hours accumulated to June 15, 1985, under agreemeits 
between representatives of the Secretary of the Interior and workers em- 
ployed directly in the construction of subsistence homesteads, to those 
wo: kers who have not become obligated to the Government by the purchuse 
of project homes. Section 206 of the National Industrial Recovery Act of 
June 16, 1933, 48 Stat. 205, relative to hours of labor and rates of Compensa- 
tion for persuns employed under contracts fur construction projects, is uot fur 
application to such payments. All claims fur cash payment for accumulated 
credit hours should be forwarded to the General Accounting Oilice for direct 
settlement. 


Comptroller General McCarl to the Administrator, Resettlement Administra- 
- tion, November 8, 1935: 


There has been considered your letter of August 27, 1935, as follows: 


The Secretary of the Interior was designated by the President by Executive 
Order No. 62U9 of July 21, 1935, as the agency to administer section 2U8 of the 
National Industrial Recovery Act (48 Stat. 200, approved June 16, 1933). Vursu- 
ant to the authority thus vested in him, the Secretary columenced the coustruc- 
tion of various subsistence homestead projects for “otherwise aiding in the 
purchase of subsistence humesteads.” 

On three of thuse projects (Tygart Valley, Elkins, West Virginia ; Cumberland, 
Crossville, Teunessee; und Westinoreluud, Greensburg, Peltipsylvunia) many of 
those who, it Was expected, would eventually purciiase the compieted homes trom 
the Federal Government were elp.oyed in the actual work of construction, Ln 
order that such persuns might accumulate sufficient funds to enable them to 
amortize the vbligatious they would thus incur a system of su-called “ credit 
hours” was placed in operation, Under this system the wage rates of such em- 
ployees were calculated in accordance with the standards established by section 
206 of the National Lidustrial Recovery Act which by its te:ms was applicable 
to all projects constructed under title I] of the National Industria! Recovery 
Act. However, only part of the wage earned in each pay period was actually 
paid in cash to such workers, It was agreed between the workers ud the duiy 
authorized representatives of the Secretary that the balance should remain to 
the credit of the former as “ credit hours.” It was contemplated that the “ credit 
hours ” should be liquidated in the foliowing fash on: 

1. If the worker eventually became obligated to the Federal Government for 
the purchise price of a home the full cash value of the “ credit hours accumu- 
lated would become available to him by way of offset against such obligation. 

2. If tue worker leit or was dismissed trom the project before he became 
obl.gated on account of the purchase of a hon.e he woud 1eceive in cash an 
administratively established percentage (the exact percentage ditiered from 
project to project and from time to time) of the cash valuc f the “ credit 
hours.” 


$y Executive Order No. 7041 of May 15, 19°5, these projects, together with 
all the property and functions of the Secretary of the Literior wich relation 
(0 section 208 of the National Industrial Recovery Act were transferred to the 
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Resettlement Administration. On June 15, 1935, by a letter addressed to the 
Secretary of the Treasury, the President adopted those projects, amo..g others, 
“as projects for rural reiabilita.ion.” Since June 15, 1935, these projects have 
been financed by funds appropriated by the Emergency Relief Appropriation 
Act of 1935. Since that date no further “ credit huurs ” have been accumulated ; 
all payments to workers have been made in cash. 

Your opinion is sought on the following questions which are material to the 
administration of these projects: 

1. Did the agreements between the workers and the Secretary of the In- 
terior obligate funds appropriated by section 208 of the National Industrial 
Recovery Act so that in the event that the “credit hours” of the woikers are 
liquidated in cush the payment may be charged agaist that apprepriation? 

2. In the eve :t that a worker resigns from or is dismissed from a project, 
muy he be paid the administratively determined percentage of the casu vaiue 
of the “ credit hours” accumulated, or must that determination be disregarded 
on the theory that it 1esults in the payment of a lesser wage than that guar- 
unteed by section 206 of the National Industrial Recovery Act? 

3. In the event that it is administratively determined that “ rural rehabili- 
tation” will not be effected by a sale of the homes to these workers, may such 
workers as remain on the project be paid the full cash value of the credit hours 
acculuiulated cut of funds appropriated by section 208 of the National Indus- 
trial Recovery Act? 

Since administrative decisions of some importance wait upon the deterimina- 
tion of these issues, your early opiniun is respectfully requesied. 

Sections 206 and 208 of the National Industrial Recovery Act of 
June 16, 1933, 48 Stat. 204, 205, provided: 

Sec. 206. All contracts let for construction projects and all loans and grants 
pursuant to this title shall contain such provisious as are necessary to insure 
(1) that no convict labor shail be employed on any such preject; (2) that 
(except in executive, administrative, and supervisory positions), so far as 
practicable and feasible, no individual directly employed on any such project 
shall be permitted to work more than thirty hours in any one week; (3) that 
ail employees shall be paid just and reasonable wages which shall be com- 
pensation sufficient to provide, for the hours of labor as limited, a standard 
of living in decency and comfort; * * * 

* * 7 7 * * * 

Sec. 208. To provide for aiding the redistribution of the overbalance of 
population in industrial centers $25,000,000 is hereby made available to the 
President, to be used by him through such agencies as he may establish and 
under such regulations as he may make, for making loans for and otherwise 
aiding in the purchase of subsistence homesteads. The moneys collected as 
repayment of said loans shall constitute a revolving fund to be administered 
as directed by the President for the purposes of this section. 

The authority to proceed under section 208 of the National In- 
dustrial Recovery Act of June 16, 1933, 48 Stat. 205, ceased June 
16, 1935, and no obligation could have been lawfully incurred after 
that date by reason of that section, but any bona fide obligations 
lawfully incurred prior to June 16, 1935, may be paid from funds 
transferred to your Administration pursuant to Executive Order 
No. 7041 of May 15, 1935. (See A-61714, June 3, 1935. 

Section 206 of the National Industrial Recovery Act, relative to 
the hours of labor and rates of compensation for persons employed 
under contracts let for construction projects and in connection with 
loans or grants pursuant to that title, were not necessarily control- 
ling as to the rates of compensation which might be paid to persons 
employed directly in connection with subsistence homestead activi- 
ties under the former Subsistence Homestead Division of the De- 
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partment of the Interior. Accordingly, to the extent that your 
three questions relate to wages earned prior to June 16, 1935, they 
are answered in the affirmative. 

As such payments would not constitute current payments such 
as disbursing officers are authorized to make, and may possibly in- 
volve the collection of indebtedness from some of the payees, all 
claims for cash payment for credit hours should be forwarded to 
this office for direct settlement accompanied by a copy of the agree- 
ment between the Secretary of the Interior and the workers or a 
reference to the original agreement, if on file in this office, together 
with a report whether the claimants are indebted to the United 
States for money or property. 


(A-65057 ) 


CONTRACTS—SPECIFIED QUANTITIES—USE OF WORDS “ABOUT” 
AND “MORE OR LESS” 


Unless expressly provided otherwise the words “about” and “more or less”, 
when used in contracts for purchase of goods by the Government in con- 
nection with specified quantities, provide against accidental and net mate- 
riv] varistions, and a trade definition in effect at the time of performance 
of the contract permitting a variation of 1€ percent from the specified 
quantity is not effective to change or vary the terms of the contract. 

Decision by Comptroller General McCarl, November 9, 1935: 

Niedermeyer-Martin Lumber Co. has requested review of settle- 
ment no. 0169505 (3), dated January 20, 1932, wherein was disal- 
lowed its claim for the sum of $61.61, representing the amount 
deducted from voucher no. 26566, March 1926, «ccounts of J. H. 
Merriam, to cover the excess cost over contract price of certain lumber 
purchased against the account of contractor by reason of its fajlure 
to furnish said lumber as provided in contract no, 62022, dated 
November 18. 1924. 

The said contract provided, insofar as is material to the considera- 
tion of the instant matter, for the furnishing of approximately 
51,500 feet board measure, redwood lumber, meeting certain speci- 
fications, at prices set forth in the contract, within 60 days after 
date of contract or bureau order, this item of the contract being 
designated as class 385, and the total consideration therefor being 
extended as $5,095. 

Due to the failure of contractor to make delivery under class 385 
of the contract within the required time, said contractor was advised 
by letter dated March 3. 1925, from the Paymaster General of the 
Navy. that bids were being invited with a view to making purchase 
of the lumber as a charge against contractor’s account. Thereafter 
certain correspondence ensued between the parties resulting in an 
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agreement by the contractor to make shipment of the lumber under 
class 485 within 4 weeks from March 10, 1925. Under date of 
March 25, 1925, the contractor issued an order to its subcontractor, 
Van Aredale Harris Lumber Co., for the shipment of 51,500 feet 
of lumber, such order in all respects meeting the requirements of 
class 385. However, by letter of the same date Niedermeyer-Martin 
Lumber Co. advised its subcontractor, as follows: 

Referring to our order for redwood pattern stock, and conversation of even 
date, we understand we are to have the option of reducing the different items on 
our order by approximately 10%, in other words the totul amount of 51,500’ 
could, at our option, be reduced to 46,400 feet. 

We will notify you privr to inspection our wishes in the matter. 

By letter dated March 26, 1925, the contractor advised its subcon- 
tractor, as follows: 

Please arrange to undership each item on our order for Port Orford cedar 
approximately ten percent, unless you should hear from us to the contrary by 
Saturday, March 28th. 

Replying to this letter by telegram of March 27, 1925, the Van 
Arsdale Harris Lumber Company stated: 

Referring your letter regarding undershipments. You mention Port Orford 
cedar presume you mein redwood, Government inspector now at our yard 
stutes that he must insist on full completion of order. He explains that he 
w.ll accept ten percent undershi; ment from us to apply on the contract but you 
will be obliged to supply balance in accordance with contract. Wire instructions. 

By telegram of March 30, 1925, contractor notified its subcontractor, 
as follows: 

Confirmation your telegram March twenty-seventh addressed C. A. Niedermeyer 
just received, original not yet received. Please undership each item ten percent 
on our order redwood pattern lumber for delivery Navy Yard, Mure Island. 

Notwithstanding the fact that the order called for delivery of 
51,500 feet board measure, the contractor furnished only 46,340 feet 
board measure, and the shortage of 5,160 feet board measure, not 
being due to conditions of loading, shipping, or other causes beyond 
its control but the result of specific instructions to its subcontractor, 
was purchased from the Van Arsdale Harris Lumber Co. at an excess 
cost of $61.61 over the contract price. 

The contractor has urged that it was not responsible for the excess 
cost of the lumber purchased against its account for the reasons that 
the word “about ” used in the contract in connection with the quan- 
tity of lumber to be furnished granted the privilege of reducing or 
increasing the stipulated quantity by 10 percent and in support of 
that contention cited a definition of the word “ about ” by the Amer- 
ican Acceptance Council to the effect that the word should be con- 
strued to permit a variation of not exceeding 10 percent from the 
named sum or quantity; that a quantity of lumber within 10 percent 
of the ane stipulated in another contract with the Government, 
i. e., no. 127, dated July 22, 1924, had been accepted by the Navy 
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Yard, Puget Sound, Wash., as full compliance with the contract 
provisions; and that as 10 percent excess on item 6 of contract 62022 
had been accepted no reason was seen why a 10-percent shortage 
would not be acceptable as satisfactory compliance with the provi- 
sions of the contract. 

The Government desired 51,500 feet board measure of lumber, 
but because of the difficulties which would be encountered in fur- 
nishing the exact quantity due to conditions of loading, shipping, 
etc., the word “ about” was inserted in the contract. It was not 
intended to cover other than small variations due to the conditions 
stated nor to a situation as here where the contractor ordered 10 
percent less lumber than the stipulated quantity from a subcon- 
tractor. The word “about ”, while allowing a margin for a mod- 
erate excess in, or diminution of, the quantity mentioned, cannot rea- 
sonably indicate that such margin may include a very large fraction 
or percentage of the whole, touching which it is used. (See 1C. J. 
335 and cases cited in footnotes 22 and 23.) The established rule is 
that in contracts for sale of goods “about ” and “more or less ” 
are used for the purpose of providing aguinst accidental and not 
material variations, and the quantity specified governs. (See Braw- 
ley v. United States, 96 U. S. 168; Pine River Logging Co. v. United 
States, 186 U. S. 279; Moore v. United States, 196 U. S. 157; and 
Roettinger, Adm., v. United States, 26 Ct. Cls. 391, 420.) Further- 
more, the trade custom cited by you as being in effect at the time of 
the performance of the contract is not admissible to vary or contra- 
dict the terms of the contract, particularly in view of the interpre- 
tation by the courts of the word “ about ” in the cases cited. 

The needs of the Government may have been such that it did not 
require all of the lumber stipulated in contract no. 127, and probably 
for that reason the contractor was excused from furnishing the re- 
maining 10 percent thereof. However, it may be stated that the 
action permitted in that case would not be a precedent for other 
cases and, particularly, would not be for application in this case as 
it is shown that the Government required all the quantity of lumber 
stipulated in the contract by the fact that upon the contractor’s 
default the remaining quantity of lumber was purchased against the 
contractor’s account. 

It may be, as urged by the contractor, that 10 percent overrun of 
lumber was accepted under item 6 of the subject contract but that, 
in itself, is not sufficient to authorize incomplete performance of 
another item under the same contract. In that connection it may be 
stated that under ordinary conditions officers or employees of the 
Government are not authorized to accept supplies in excess of the 
quantity stipulated in the contract, such additional quantities, if 
needed, being for procurement pursuant to section 3709, Revised 
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Statutes. Furthermore, it appears to have been to the contractor’s 
advantage to have the overrun accepted, otherwise had the lumber 
been rejected the cost of returning it would have been charged to 
the contractor. 

The contract required delivery of about 51,500 feet board measure 
of lumber and the furnishing of 46,340 feet board measure of lumber 
‘annot be considered as a compliance with the contract provisions. 
The sum of $61.61 was properly collected from the contractor and 
that action in no way contravened the terms of the contract. 

Accordingly, upon review, the settlement disallowing the claim 
must be, and is, sustained. 


(A-66999) 


PERSONAL SERVICES—RURAL REHABILITATION PROJECTS—FUNDS 
CHARGEABLE 


Authorized payments made to an architect whose services are confined to a 
particular project are chargeable to funds allocated for the rural rehabili- 
tation project concerned rather than to the allocation for administrative 
expenses. 
cost of services of case supervisors, farm management advisers, and per- 
sonnel of that character employed to furnish advice and supervision to 
families and cooperatives in connection with rural rehabilitation loans or 
grants, although not apparent by what authority of law payable from 
funds appropriated under the Emergency Relief Appropriation Act of 1935, 
approved April 8, 1935 (49 Stat. 115), would, if proper, be chargeable 
to the allocation for administrative expenses and not the allocation from 
which said loans or grants are made, 


Comptroller General McCarl to the Administrator, Resettlement Administra- 
tion, November 9, 1935: 


There has been received your letter of October 25, 1935, as follows: 


The Resettlement Administration, under several letters of allccation by the 
President, has received funds transferred from the appropriation made under 
the Emergency Relief Appropristieon Act ef 1935. The ailocations of these 
funds have been for specific projects. In addition to such allocations, the Re- 
settlement Administration has received specific allocations of funds for ad- 
ministrative purposes, both for Washington and the field. 

The question arises in specific cases as to whether certain expend’tures are 
properly allocable to project costs or to administrative expenses. 

Your decision is requested on the following problems: 

1. Under letter of allocation no. 551, the President allotted $31.000.000 to 
the Resettlement’) Administration for certain spec’fic rural rehabilitation 
projects. In connection with these projects it is, of course, necessary for the 
Resettlement Administration to employ architects to make the necessary plans 
and specifications. A particular architect, thus employed, is assigned to only 
one project and does work ecnly in connection with one of the several pro- 
jects. He may be located either in Washington or near the site of the pro- 
ject. The question is whether the compensation to be paid to such architect 
is properly allocable to administrative exnenses or to the project cost for the 
particular project to which he is assigned. 

2. Under letter of allcestion no. 56, the Pres‘dent allotted $91,000 000 for 
rural rehabilitation projects. In my letter dated September 19, 1935, sub- 
mitted to you, I indicated that approximately $44,000.000 of this allecation 
would be used for the purpose of making loans and grants to individual 
families or cooperatives, and also advised the purposes for which these loans 





390 DECISIONS OF THE COMPTROLLER GENERAL 


or grants would be made. Under letter dated September 27, 1935, yeu indicated 
that the expenditure of this amvunt for the purposes indicated in my letter is 
au'horized. 

The procedure for making loans or grants to approximately 525,000 families, 
which is the number the Resettlement Administration will be handling starting 
November 1, 1935, involves a very large staff of case supervisors, farm mianige- 
ment advisers, and other personnel of this character. The functions of such 
personel are to furnish advice and supervision to the individual families and 
cooperatives which receive the benetits of these loans and grants. The specifie 
problem arises as to whether such supervising personnel, who have their fune- 
tions restricted to advis'ng and supervising the individual families and coopera- 
tives which are receiving the benefits of these loans and grants, shoul] have 
their compensation allocable to the project cost, namely, the $44,000.000, to be 
expended for these purposes, or to funds allocated to the Resettlement Adcmin- 
istration for administrative expenses. 

In view of the fact that the foregoing questions are extremely important to 
this Administration, your early consideration of these problems will be 
appreciated. 


The service of an architect, when confined to a particular project, 
properly may be considered as part of the cost of that project and 
the authorized expenditures therefor are chargeable to the funds 
allocated for the project rather than to the allocation for adminis- 
trative expenses. 

The cost of the services of case supervisors, farm management ad- 
visers, and personnel of that character, if otherwise legal and proper, 
would be chargeable to the allocation for administrative expenses 
and not to the allocation from which the loans or grants were made, 
but it is not apparent under what authority of law it could be held 


that any funds appropriated under the Emergency Relief Appro- 
priation Act of 1935 are available for the employment of personnel 
“to furnish advice and supervision to the individual families and 
cooperatives ” to which loans or grants have been made. 

The questions presented are answered accordingly. 


(A-44005) 


STATISTICAL WORK—DEPARTMENT OF COMMERCE—USE OF REGU- 
LAR EMPLOYEES—FUNDS CHARGEABLE WITH COMPENSATION 


Regular employees of the Department of Commerce may be assigned to the 
compilation of statistics authorized to be compiled and distributed under 
the act of May 27, 1935 (49 Stat. 292, 293). Their compensation, although 
included in the actual cost of such work, is not payable from funds col- 
lected as charges for said service, but from appropriated funds, the amounts 
included in the actual cost to cover overhead expenses and compensation 
of such employees being for covering into the Treasury as miscellaneous 
receipts. 

Comptroller General McCarl to the Secretary of Commerce, November 11, 1935: 

Consideration has been given the matter presented in your letter 
of September 24, 1935, as follows: 


Receipt is acknowledged of your letter of August 20, which was in reply to 
a letter addressed to you by Mr. Kerlin, my administrative assistant, on July 20. 


Although section 2 of Public, No. 72 gives the Secretary of Commerce sole 
authority to administer “all moneys” collected under the act and authorizes 
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” 


him to use “these moneys” for the ordinary expenses incidental to the work, 
your letter indicates that it is your desire to have, in certain instances, part 
of the “actual costs” deposited as miscellaneous receipts. 

This act places upon the Secretary of Commerce responsibility for the admin- 
istration and use of the funds. If it becomes necessary in the interests of 
efficient operation to use a regular employee of the Department upon this 
special statistical work, and to charge his salary to the moneys referred to in 
the act, it has seemed to me that we would be required to so handle the matter. 

I should appreciate it greatly if you would have this act examined again 
for the purpose of informing me whether or not I would be carrying out the 
provisions of this act if a regular employee of the Department were to be paid 
from “these moneys” for such time as he might be engaged upon special 
statistical work within the meaning of the act. 


The act referred to is the act approved May 27, 1935, 49 Stat. 292, 
293, and which provides: 


That the Department of Commerce be, and hereby is, authorized, within the 
discretion of the Secretary of Commerce, upon the written request of any 
person, firm, or corporation, to make special statistical studies relating to 
toreign trade, domestic trade, and other economic matters falling within the 
prov-nce of the Department of Commerce; to prepare from its records special 
statistical compilations; and to furnish transcripts of its studies, tables, and 
other records, upon the payment of the actual cost of such work by the person, 
lirm, or corporation requesting it. 

Sec. 2. All moneys hereafter received by the Department of Commerce in 
payment of the cost of such work shall be deposited in a special account to be 
admin‘stered under the direction of the Secretary of Commerce. These moneys 
may be used, in the discretion of the Secretary of Commerce, and notwith- 
standing any other provision of law, for the ordinary expenses incidental to 
the work and/or to secure in connection therewith the special services of per- 
sons who are neither officers nor employees of the United States. 

See. 3. The Secretary of Commerce shall prescribe rules and regulations for 
the enforcement of this act; and the Secretary of Commerce shall make a 
report to Congress, at the beginning of each regular session, giving a detailed 
statement showing (1) the name of every person, firm, or corporation for whom 
work has been performed under the authority of this statute; (2) the nature of 
the services rendered to him; (3) the price charged for these services by the 
Department of Commerce; and (4) the manner in which the moneys received 
were deposited or used. 


Your present inquiry seems to be directed particularly to that part 
of my letter of August 20, 1935, to you, reading as follows: 

Amounts added to cover overhead expenses, and amounts paid to regular 
employees of the bureau, if engaged directly in “ Special Statistical Work” 
Within the purview of the act of May 27, 1985, supra, represent earnings and 
are for covering into the Treasury of the United States as miscellaneous 
receipts. 

I find nothing in the act, supra, which evinces any intention tha 
the class of funds here involved should be accounted for in any man- 
ner other than under existing statutory requirements for govern- 
mental accounting. The provision in the act that the special account 
is “to be administered under the direction of the Secretary of Com- 
merce ” cannot be construed as an authorization for the administra- 
tion of the funds without regard to existing governmental account- 
ing requirements. 

Appropriations made for executive departments generally are for 
administration “ under the direction” of the head of the particular 
department. Hence, the clause “ under the direction of the Secretary 
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of Commerce ”, appearing in the act, supra, can carry no greater sig- 
nification than is given to similar “ directions ” applicable to appro- 
priations, generally. 

The other provision in the act, that these moneys may be used 
“notwithstanding any other provision of law, for the ordinary 
expenses incidental to the work and/or to secure in connection there- 
with the special services of persons who are neither officers nor 
employees of the United States”, has no relation to the matter of 
governmental accounting procedure, but relates rather to the kind 
of expenditures which may be made from said fund, such as the 
hiring of experts without regard to civil service rules, ete. 

The act, supra, while authorizing the use of the funds collected 
thereunder “in the discretion of the Secretary of Commerce and 
notwithstanding any other provision of law” for the securing of 
“special services of persons who are neither officers nor employees 
of the United States” does not prohibit the use of regu'‘ar gov- 
ernmental personnel in the administration of the act. On the con- 
trary, the act carries a necessary implication that such personnel 
may be used, but that, in the discretion of the Secretary, other 
class of personnel, also, might be employed. Specifically, therefore, 
you are advised that a regular employee of the Department may be 
used in connection with the furnishing of the statistics provided for 
by the act, but his compensation, however, may not be paid from the 
moneys collected thereunder. To permit the payment of compensa- 
tion of a regular employee of the Department from “ these moneys ” 
would tend to augment the appropriation specifically made by the 
Congress for the payment of such personnel regularly employed by 
the Department. Furthermore, the specific language of the act 
limits the uses of the fund to “the ordinary expenses incidental to 
the work and/or to secure in connection therewith the special serv- 
ices of persons who are neither officers nor employees of the United 
States.” Clearly the salaries of the regular employees of the Depart- 
ment cannot be regarded as a part of “the ordinary expenses in- 
cidental to the work”, and the only other use authorized is to 
secure “special services of persons who are neither officers nor 
employees of the United States.” 

However, the “ actual cost of such work” which, under section 1 
of the act is to be paid “ by the person, firm, or corporation request- 
ing it” is not limited to the amount of the expenditures authorized 
to be made from the special fund, but includes, also, overhead ex- 
penses, including the compensation paid to regular employees of 
the Government engaged in whole or in part upon the work called 
for in the act. Since such overhead costs are, in the first instance, 
paid from appropriated moneys the amounts charged on account 
thereof as a part of the actual cost of the statistics furnished, and 
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for which costs the Government is to be reimbursed, constitute earn- 
ings of the United States, and as such, are required by law to be 
covered into the Treasury as miscellaneous receipts. 

By way of contrast there is, particularly for noting here, the pro- 
visions relating to the accounting for funds received under the act 
of April 13, 1934, 48 Stat. 582, providing for the furnishing by the 
Secretary of Labor of statistics in respect of labor conditions. ‘The 
act there having been specific with respect to the accounting of 
funds derived thereunder, the absence of any such specific accounting 
in respect of the act here in question, subsequently enacted, must 
be taken as indicative of the intent that the usual governmental 
accounting methods are for employing here. 


(A-66815) 
PAY—AVIATION—NONFLYING ARMY OFFICERS 


The provision in the act of April 9, 1935, 49 Stat. 124, making app~opriation 
for the military and nonmilitary activities of the War Department, limiting 
increased pay for making aerial flights by nonflying officers, is applicable 
to an officer of the Air Corps whose rating as airplane pilot was terminated 
because of unfitness for piloting duties. 


Comptroller General McCarl to Major E. C. Morton, United States Army, 
November 11, 1935: 


There has been received your letter of October 12, 1935, request- 
ing decision whether you are authorized to make payment on a 
voucher transmitted therewith in favor of Captain Park Holland, Air 
Corps, United States Army, in the amount of $36.25, covering dif- 
ference between additional pay for flying stated to have been received 
at the rate of $120 per month, and 50 percent of his base pay and 
longevity, $156.25 per month, from August 1 to 31, 1935. 

The official Army Register, 1935, at page 327, shows the military 
history of this officer to be as follows: 


Prt. 1 cl. Av. Sec. Sig. E. R. C. 1 June 18 to 11 Nov. 18; 2 lt. A. 8S. U. 8. A. 
12 Nov. 18; accepted 12 Nov. 18; vacated 22 Sept. 20.—2 lt. A. 8. 1 July 20; 
accepted 22 Sept. 20; 1 It. 1 July 20; (b) [discharged as first lieutenant and 
appointed second lieutenant Dec. 15, 22; acts June 30, 22, and Sept. 14, 22. 
2 It. (Dec. 15, 22) ; 1 It. 17 Dec. 24. 

It is stated this officer was promoted August 1, 1935, to the rank 
of captain in the Air Corps, and marginal note opposite his military 
history shows him “ Rated: Air plt, Air Obs.” Personnel Orders 
No. 261, Office of the Chief of Air Corps, dated December 10, 1921, 
paragraph 2, are as follows: 

Each of the following-named officers having completed the required tests in 
bombardment is, uncer the provisions of paragraph 1584144, Army Regulations, 
rated as airplane pilot, effective this date: 

* a % * * «= 


Ist Lieut. Park Holland, Air Service. 
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Paragraph 6, Personal Orders No. 306, Office of the Chief of Air 
Service, dated December 31, 1925, directed as follows: 

Pursuant to General Orders 30 and 46, War Department, 1922, each of the 
following Air Service officers, an aircraft pilot who is unfit for piloting duties 
but is fit and desired for other flying duty, is detailed to duty involving flying, 
other than as a pilot, effective January 1, 1926. 

The act of April 9, 1935, making appropriation for the military 
and nonmilitary activities of the War Department, under “ Pay, and 
so forth, of the Army ”, 49 Stat. 124, provides: 

For * * * aviation increase to commissioned and warrant officers of the 
Army, including not to exceed five medical officers, $2,033,020, none of which 
shall be available for increased pay for making aerial flights by nonflying officers 
at a rate in excess of $1,440 per annum, wiich shall be the legal maximum 
rate as to such nonflying officers; * * *, 

Section 13a of the National Defense Act, as amended July 2, 1926, 
44 Stat. 780, provides: 

There is hereby created an Air Corps. * * * Provided, That the Chief of 
the Air Corps, at least two brigadier generals, and at least 90 per centum of 
the officers in each grade below that of brigadier general shall be flying officers: 
* * * Provided further, That * * * those fiying officers who shall have 
become disqualified for flying shall not be included among the 90 per centum 
of flying officers: * * * Flying units shall in all cases be commanded by 
flying officers. Wherever used in this act a flying officer in time of peace is 
defined as one who has received an aeronautical rating as a pilot of service 
types of aircraft: Provided, That all officers of the Air Corps now holding any 
rating as a pilot shall be considered as flying officers within the meaning of this 
act: Provided further, That hereafter in orde r to receive a rating as a pilot in 
time of peace an officer or an enlisted man must fly in heavier-than-air craft 
at least two hundred hours while acting as a pilot, seventy-five of which must 
be alone, and must successfully complete the course prescribed by competent 
authority: And provided further, That in time of war a flying officer may in- 
clude any officer who has received an aeronautical rating as a pilot of service 
types of aircraft and also in time of war may include any officer who has 
received an aeronautical rating as observer. * * * 

The purpose of the statute is to insure that at all times 90 per 
centum in each grade below that of brigadier general of the officers 
of the Air Corps, who are rated as pilots in time of peace shall Le 
fully competent to act as combat flyers in event of an emergency— 
Congressional Record, vol. 67, part 9, page 10405. The minimum 
training necessary in order to receive a rating as pilot in time of 
peace as therein prescribed was effective after the date of the act, 
but in order to obviate any difficulty that might be encountered in 
locating flying records of Air Corps officers rated as pilots on the 
effective date of the act it was provided that they should be con- 
sidered as flying officers. This provision merely saved officers then 
holding any rating as pilot from the necessity of requalifying on the 
basis of the standards prescribed by the act. It gave no permanent 
rating of aviation pilot to officers who held such rating on the effec- 
tive date of the act, or who had held such rating, as appears to be 
the contention of the claimant. Aviation pilots holding the rating 


on the effective date of the act, as well as those who have since re- 








DECISIONS OF THE COMPTROLLER GENERAL 395 


ceived the rating as pilot of service types of aircraft, are subject to 
the condition that “ those flying officers who shall have become dis- 
qualified for flying shall not be included among the 90 per centum 
of flying officers.” They automatically became a part of the 10 per 
centum of nonflying officers permitted in the Air Corps. 

Personnel Orders No. 306 quoted, announced that Captain Holland 
was unfit for piloting duties, and the order would appear to have 
terminated his rating as pilot effective January 1, 1926. While he 
once was rated an airplane pilot, the necessary effect of that order 
was to terminate his rating as such, and it included him among the 
10 per centum of officers of the Air Corps classified by the act of 1926 
as nonflying officers. Within the meaning of the act of April 9, 
1935, he is a nonflying officer and, if otherwise qualified, is entitled 
to additional pay for flying at a rate not to exceed $1,440 per an- 
num. You are not authorized to make payment on the voucher, 
which will be retained in this office. 


(A-60419) 


TRAVELING EXPENSES—AIRPLANE TRANSPORTATION—EXTRA 
COSTS 


The matter of time saved in travel by air over travel by rail—for spending 
at headquarters or elsewhere—involves too many elements of uncertainty 
to serve as a determining factor whether appropriations are legally avail- 
able for payment of the extra costs involved. 


Comptroller General McCarl to the Secretary of the Interior, November 12, 
1935: 


I have your letter of June 7, 1935, as follows: 


I have before me your decision of March 9, 1935 (A-60419), concerning the 
disallowance of $70.06 in the accoun's of R. F. Lassly, formerly chief dis- 
bursing officer, Department of the Interior, covering airplane transportation of 
the Commissioner of Indian Affairs. The disallowance is continued because 
the transportation charges from Washington to San Francisco and return were 
in excess of the cost of round-trip railroad fare p!us Pullman, notwithstanding 
the explanation made by the Commissioner of Indian Affairs in his letter of 
February 9. 

Your decision has the effect of compelling the head of one of the large bu- 
reaus of the Government so to arrange his field trips that train transportation 
must be used regardless of the amount of time required to make the trip or 
the conditions of the business of the Bureau. No account is taken of the re- 
sponsibilities resting upon the Commissioner of Indian Affairs or of the value 
of this official’s time while using the more leisurely means of train transporta- 
tion. If the Commissioner's salary, computed on the basis of the time saved 
in making this trip, were offset against the amount disallowed, there would 
in fact be a saving to the Government. 

Section 7 of the Subsistence Expense Act of 1926, approved June 3, 1926 (44 
Sta‘., p. 689), provides that the allowance and payment of actual expenses and 
the fixing and payment of per diem allowances shall be in accordance with 
regulations promulgated by the heads of the departments, the same to be 
standardized as far as possible and to be effective when approved by the Presi- 
dent of the United States. The standardized Government travel regulations 
as amended and approved by the President on January 30, 1934, authorize 
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transportation by airplanes. I invite particular attention to that part of sec- 
tion 8, reading as follows: 

“Actual cost of air-line transportation may be allowed when it is satisfactorily 
shown * * * that the use of air-line transportation Was in any case 
distinctly to the advantage of the United States and such travel is duly 
authorized or approved in writing.” 

In my opinion, those associated daily with the problems of Indian Adminis- 
tration are in a position to determine the exigencies of the Service. I issued 
travel orders to the Commissioner of Indian Affairs which authorized him to 
use airplane transportation, knowing that his presence was needed in the field 
from time to time, but likewise realizing that his absence from Washington 
should be for the shortest possible periods. I have read the explanation made 
by the Commissioner of Indian Affairs, wherein he stated that his departure 
from Washington was delayed because of budget hearings; his field itinerary 
had been prearrunged and definite engagements made ior conferences in 
Washington on November 10. It seems to me that the travel performed by 
the Commissioner of Indian Affairs is clearly authorized by the Subsistence 
Expense Act of 1926 and by the regulations issued pursuant thereto. 

There has also been brought to my attention a disallowance on voucher no. 
19053, December 1933 in the amount of $24.28, paid to Mr. William Zimmer- 
man, Jr., Assistant Commissioner of Indian Affairs. This disallowance is made 
on the Same grounds and suggests that certain field conferences should have 
been prearranged so as to permit travel by train. In this case, it was found 
necessary to direct Mr. Zimmerman to proceed to some of these conferences 
which he had not earlier expected to attend. I gave him personal instructions 
on less than 24 hours’ notice to proceed to some of these conferences. 

In view of the foregoing, I request reconsideration of your former action 
in disallowing the amounts in question and urge that appropriate steps be 
taken to clear the disbursing officer’s accounts accordingly. 


There is relied upon for imposing the extra costs on the Govern- 
ment the quoted provision of the travel regulations authorizing travel 
by air when “distinctly to the advantage” of the United States, 
and that the travel in question, by air, was “distinctly to the ad- 
vantage ” of the United States because of the value of the Commis- 
sioner’s time “ while using the more leisurely means of train trans- 
portation ”—and it is suggested the Commissioner’s salary, on the 
basis of the time saved through travel by air, be used as measure in 
determining the “advantage ” accruing to the United States. 

The administrative head of a large governmental unit is not neces- 
sarily idle because not at his desk, and there are those who maka 
splendid use, in the public interest, of the opportunity for study and 
deliberation afforded by the conveniences of present-day travel by 
rail, but however that may be it is well established that appropria- 
tions are not legally available for payment of the extra costs involved 
in travel by air over travel by rail unless the particular travel was 
made necessary by an unexpected occurrence, emergent in character, 
or was otherwise required in the public interest. In such connection 
it has been held that the matter of saving time—for spending at 
headquarters or elsewhere—involves too many elements of uncer- 
tainty to serve as a determining factor—-it being a matter susceptible 


of disagreement as to the relative value of a traveler’s presence at 
different places at a particular time—and there is involved in con- 


nection with all official travel the administrative responsibility to so 
plan, and in such connection to so arrange or influence the fixing of 
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appointments, conferences, etc., as not to inflict unnecessary burdens 
on the Public Treasury. 

The statements made in your letter have been given careful con- 
sideration but they bring to light no material facts not taken into 
consideration in my decision of March 9, 1935, which is affirmed. 

As to the disallowance of credit on voucher no. 1953, December 
1933, account of R. F. Lassly, in the sum of $24.23, representing ex- 
cess cost of travel performed by William Zimmerman, Jr., assistant 
commissioner of Indian Affairs, from Washington, D. C., to Albu- 
querque, N. Mex., and return, by the same facilities as in the case of 
Commissioner Collier, without showing the existence of an emergency 
requiring the use of the more expensive mode of travel, or the advan- 
tage of such use to the Government, the same rule applies. How- 
ever, it appears upon verification of the round-trip railroad rates that 
the correct charge for the 10-day round-trip ticket between Okla- 
homa City and Tulsa was $7.10 instead of $4.75 allowed, and that 
the excess cost resulting from the travel by airplane is $21.28 instead 
of $24.23 as stated in the notice of exception. Therefore, the disal- 
lowance is reduced to $21.88 and as so reduced and for the same 
reasons hereinbefore stated must be and is sustained. 


(A-61587) 
PANAMA CANAL—VESSELS—DELAYS IN PASSAGE 


A claim for demurrage, excess cost of operation, etc., in connection with vessels 

allegedly delayed in passage through the Panama Canal to permit the earlier 
passage of other vessels, does not represeut either a legal or equitable obli- 
gation against the United States, 


Comptroller General McCarl to Parker & Parker, Esquires, November 12, 1935: 

Referring to your letter of April 22, 1935, receipt of which was 
acknowledged June 26, and to your further letter of August 16, 1935, 
you are advised that there has been investigated the matter of claims 
representing excess cost of operation, etc., of the British steamships 
Sacramento Valley, Innerton, Geddington Court, and Tilsington 
Court during a period of delay in being permitted to pass throuzh 
the Panama Cana]. It is apparently urged that the passage of these 
four vessels through the Panama Canal was delayed in order to per- 
mit the northward passage of the United States fleet on April 23 
and 24, 1934. 

The acts of August 24, 1912, 37 Stat. 562, and September 21, 1922, 
42 Stat. 1008 (section 1318, title 48, U. S. Code), provided that the 
President should make, and from time to time amend, regulations 
governing the operation of the Panama Canal “ and the passage and 
control of vessels through the same or any part thereof.” Pursuant 
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thereto there were issued and approved certain “ Rules and regula- 





tions governing navigation of the Panama Canal and adjacent c 

waters ”, rules 5 and 96 thereof having been brought to attention of 
R. Chapman & Son, shipowners, agents, and brokers, in letters of f 
. . > e om “0 ' 

June 26 and October 23, 1934, and in letter of July 5, 1935, to the 

Shipowners Claims Bureau, Inc., concerning these vessels. Said 
a 
rules may be requoted as follows: t] 
Rule 5. Order of dispatch of vessels: The Canal authorities may dispatch . 
vessels through the Canal in any order and at any time they may see fit. \ 
Priority cf arrival at a terminal does not give any vessel the right to puss © 
through the Canal ahead of another that may arrive later, although this will 
be a consideration in determining the order of passage. tl 
Rule 96. Responsibility for demurrage and delays: The Panama Canal will oe 
not be responsible, nor consider any Claims, for demurrage or delays due to 1 
landslides, or other natural causes; necessary construction or maintenance ‘2 
work on Canal locks, terminals, or equipment; obstructions due to accidents; nn 


time necessary for admeasurement; congestion of traflic; or for any reason ex- : 
cept those specifically set forth in these rules, 
It is a well-settled principle of law in this country that regula- 
tions issued pursuant to, and in accordance with, law have the force 
and effect of law. See Gratiot v. United States, 4 Howard 80; 
United States v. Ripley, 7 Peters 18; and United States vy. Eliason, 
16 Peters 291. See also Caha v. United States, 152 U. S. 211. The 
Federal law and regulations governing the transit of vessels through 
the Panama Canal specifically notified all concerned that in event 
they saw fit to avail themselves of the offer of the facilities in reach- 
ing the Pacific or Atlantic Ocean, as the case may be, instead of sail- ct 
ing around South America, the United States would not be responsi- 
ble for any demurrage and delays, and that the Canal authorities 
could dispatch vessels through the Canal in any order and at any 
time they may see fit. Moreover, it has been reported by the Gover- 
nor of the Panama Canal that no ship which had arrived and had 


ta 
ti 


Se 


applied for transit before the fleet was transited after the fleet. ti 
Under the circumstances disclosed, the claim for demurrage,. etc., 

on behalf of these four vessels does not represent either a legal or th 
equitable obligation against the United States. Accordingly, the 01 
claim must be, and is, disallowed. 2] 
eX 

(A-65474) 1 

POTATO ACT OF 1935—FUNDS CHARGEABLE WITH ADMINISTRATIVE of 
EXPENSES ; 

jo 


Amounts estimated and advanced in accordance with the provisions of sect’on 
216 (a) of the Potato Act of 1935, approved August 24, 1935, 49 Stat. 


789, and any appropriations of the Department of Agriculture not specilic- R 
ally limited to a particular activity, wou!d be avail:ble for necessary | 
expenses incident to admin.stering the Potato Act of 1935, tut funds mide T] 
available by the Emergency Relief Appropriation Act of April 8, 1935, 49 A 


Stat. 117, for the administration of the Azvricultural Adjusiment Act, as 
amended, would not be available for such expenses. of 








DECISIONS OF THE COMPTROLLER GENERAL 399 


Comptroller General McCarl to the Secretary of Agriculture, November 13, 
1935: 


Consideration has been given your letter of October 29, 1935, as 
follows: 


The question has arisen as to a possible source of the funds to be used in the 
administration of the Potato Act of 1935, being title II of “An act to amend 
the Agricultural Adjustinent Act, and for other purposes,” (Approved August 
24, 1935, Public 320, 74th Congress. ) 

Your opinion is requested as to whether under section 216 (a) of the Potato 
Act of 1935, after a joint estimate by the Secretary of Agriculture and the 
Secretary of the Trensury of the amount of taxes which will be collected under 
the Potato Act of 1935, during the four months’ period following such estimate, 
the ameunt of such estimate would be immediately available for administrative 
expenses under the act, nnd also whether or not the last paragraph of section 
1 of Pub'ic Resolution No. 11, 74th Congress, (approved April 8, 1935) author- 
izes the use of appropriations made under the joint resolution for expenses 
necessary to the administration of the Potato Act of 1935, assuming that an 
allocation for such purpose were made. 

Your opinion wou!d be appreciated as to the possible availability of any funds, 
including funds already appropriated to the Department of Agriculture, for such 
use. 


Section 216 (a) of the Potato Act of 1935, approved August 24, 
1935, 49 Stat. 789, provides: 


The proceeds derived from the taxes imposed by this title are hereby author- 
ized to be appropriated to be available to the Secretary of Agriculture for 
administrative expenses, for all purposes of the Agricultural Adjustment Act, 
as amended, for refunds of taxes and for other payments under this title. 
The Secretary of Agriculture and the Secretary of the Treasury sliall estimate 
from time to time the nmount of taxes which will be collected under this title 
Curing a per'od following any such estimate not in excess of four months, and 
the Secretary of the Treasury shall, out of any money in the Treasury not other- 
wise appropriated, advance to the Secretary of Agriculture the amounts so 
estimated. The amount of any such advance shall be deducted from such 
tax proceeds. as shall subsequently become available under this subsec- 
Gon: * 8 8 

(ad) There is hereby authorized to be appropriated to be available to the 
Secretary of Agriculture such sums as may be necessary for administrative 
expenses, for refunds of taxes, and for other advances or payments under this 
title. 


When an estimate is made in accordance with the foregoing statute, 
the amount thereof may be immediately advanced by the Secretary 
of the Treasury, out of any money in the Treasury not otherwise 
appropriated, and thereupon will be available for administrative 
expenses authorized under the act. 

The Emergency Relief Appropriation Act of April 8, 1935, 49 Stat. 
117, contains the following provision: 

Funds made available by this joint resolution may be used, in the discretion 
of the President for the administration of the Agricultural Adjustment Act, as 
emended, during the period of twelve months after the effective date of this 
joint resolution, 

The Potato Act of 1935 was enacted subsequent to the Emergency 
Relief Appropriation Act of 1935, and while it was enacted as title 
IT of an act entitled “An act to amend the Agricultural Adjustment 
Act, and for other purposes ”, said title II, which is the Potato Act 
of 1935, does not purport to be an amendment of the Agricultural 

87459°—36——27 
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Adjustment Act. Consequently, the appropriations made by the 
Emergency Relief Appropriation Act of 1935 are not available for 
the expenses of administering the Potato Act of 1935. 

Since the duty of administering the Potato Act of 1935 devolves 
upon the Secretary of Agriculture, any appropriation available gen- 
erally for the expenses of the Department of Agriculture—that is, 
not specifically limited to a particular activity—would be available 
for the necessary expenses of the Department incident to adminis- 
tering the Potato Act of 1935. 

The questions presented are answered accordingly. 


(A-67056) 


CONTRACTS—SPECIFICATIONS—MARKETING AND PRICE 
ADJUSTMENT PROVISIONS 


The inclusion in advertised specifications and contracts for milk and its prod- 
ucts, of a clause requiring contractors’ compliance with price schedules 
to be paid producers, made effective by the Secretary of Agriculture under 
the provisions of the Agricultural Adjustment Act, as amended, subsequent 
to the submission of bids, the contract prices to be adjusted accordingly, is 
unauthorized. Acceptable clause suggested. 

Contract rights and obligations should be definitely fixed at the time contracts 
are executed and not left for future determination, the matter of antici- 
pated fluctuating prices to be met by contracts for comparatively short 
periods of time. 


Comptroller General McCarl to the Secretary of Agriculture, November 13, 
1935: 


There has been received your letter of October 28, 1935, with 
inclosure, as follows: 


There is submitted for your approval a proposed contract provision designed 
to be used in contracts for the purchase of milk and its products, which 
requires that the contractor comply with certain enumerated regulations issued 
by me pursuant to the Agricultural Adjustment Act as amended, in case such 
regulations apply—according to the terms thereof—to any of the commodities 
furnished by the contractor. This. proposed clause has been discussed informally 
with representatives of the Procurement Division, Treasury Department, and 
its contents were found to be mutually satisfactory. 

Upon several former occasions you have rendered opinions relative to a 
requirement of this character; namely, on September 7, 1933 (13 Comp. Gen. 
76) ; January 2, 1934 (13 Comp. Gen. 181) ; August 9, 1985, A-63153 and A-64398; 
and September 12, 1935, A-64860. In drafting the attached proposed clause, we 
have endeavored to observe the requirements embodied in your rulings on 
these and related questions and to include such provisions as seem to be 
administratively desirable. It is deemed advisable, however, to distinguish 
between the clause as now submitted and clauses embodied in questions to 
which certain of your earlier decisions were addressed, since some of the more 
important differences are in the nature of the regulation to which compliance 
is now required rather than in the wording of the contract clause itself. 

Objection was made in your decision of January 2, 1934, to the Administrator 
of Veterans’ Affairs, to a proposed clause designed to permit the modification 
of a contract “to conform to the requirements of said marketing agreement 
and/or license * * *” by stating that “ the effect of said paragraph would be 
to require the United States to purchase its supplies at prices fixed in the 
marketing agreements or licenses * * *” and thus be in contravention of 
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the requirement of section 3709, Revised Statutes. At the time the question 
was presented by the Administrator of Veterans’ Affairs, and also at the time 
the reply was submitted, all marketing agreements and licenses applicable to 
fluid milk markets contained provisions establishing minimum wholesale and 
retail price schedules in addition to schedules of minimum prices to be paid to 
producers. Sales of milk by licensees to certain public agencies and private 
agencies of a charitable character were exempt from the retail price require- 
ments, but in this formative period such exemption reflected local conditions 
rather than a well-established and uniform practice among all markets so 
regulated. In no case were any such agencies, either public or private, com- 
pletely exempted by the terms of such agreements or licenses, although Gov- 
ernment agencies, where mentioned at all, were usually considered as wholesale 
buyers. 

All such licenses were terminated by February 5, 1984, and the Department 
announced publicly that neither retail nor wholesale price schedules contained 
in the agreements that were permitted to remain in effect, would be enforced. 
The milk licenses which gradually and now have long since replaced these 
marketing agreements, reflected this policy of abandoning all efforts to fix and 
enforce resale prices. The Agricultural Adjustment Act, as amended by the 74th 
Congress, carries no provision specifically authorizing the fixation of resale 
prices. Existing licenses and contemplated orders—authorized by the recent 
amendments to the act—do, and will contain minimum price schedules which 
must be observed by all handlers subject to such licenses or orders in their 
purchases of milk from producers. Payment of higher prices or special pre- 
miums by handlers is permitted if certain specified standards of uniformity are 
observed. The effect of such regulation is therefore limited to the cost of milk 
which may be resold to the Government, but the regulated handler is under no 
restraint imposed by such orders in his bidding on Government contracts. Com- 
petition among bidders is unimpaired, save for the requirement that milk shall 
be purchased at not less than the price stipulated in the license or orders, 
irrespective of the prices at which the bidder may choose to sell to the 
Government. 

Such minimum price schedules at which milk is to be purchased must 
necessarily be modified from time to time to meet the conditions prevailing 
in the industry and to accomplish the purposes of the Agricultural Adjust- 
ment Act as amended. Congress has provided for such modifications by setting 
forth explicitly the procedure to be followed and the standards to be applied. 
In the presence of regulation of this character, it is thought that the provision 
in the proposed contract clause requiring continued observance of such price 
schedules or modifications thereof by the contractor throughout the life of 
the contract, is essential for the same reasons which support the basic require- 
ment; namely, that compliance with regulations applicable to the commodities 
and persons from whom the Government purchases such commodities, is a 
reasonable and necessary condition of the purchase. Also, where contracts 
run for a period of several months, as many of them do, the lack of such 
a requirement might easily defeat the entire purpose and create an intol- 
erable situation in the markets where such regulations exist. 

The provision for adjustment seems to be an equitable incident to the basic 
requirement. The phraseology is designed for the benefit of the Government as 
well as a reasonable protection to the contractor and for the purpose of 
permitting an adjustment only where claimed by the contractor prior to final 
payment and in such cases where it can be shown that the price schedules in 
the stipulated regulations were the cause of changes in cost to the contrac- 
tor and in the amount of such demonstrated increase or decrease. It is our 
understanding that prevailing Government practice, as approved by your 
office, has been to permit such adjustments where equitable considerations sup- 
ported their use and when made in the manner required by law. 


The proposed contract provision submitted is as follows: 
CONTRACT PROVISION FOR COMPLIANCE WITH A. A. A. 
The contractor shall comply with the provisions of all marketing agreements, 
licenses, orders, and amendments thereto, pertaining to milk and its products, 


executed or issued by the Secretary of Agriculture pursuant to the Agricultural 
Adjustment Act, and amendments thereto, in effect on the date of the award 
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of this contract, and applicable to the contractor under the terms of such 
regulations, regardless of whether the contractor is a party to any such 
murketing agreements or amendments thereto: Provided, however, That the 
foregoing condition shall apply only where such marketing agreement, license, 
order, or any amendment thereto is applicable to any of the commodities 
to be furnished under this contract: Provided further, That if any marketing 
agieement, license, order, or any amendment thereto, pertaining to milk or any 
of its products, establishing or changing schedules of prices to be paid by the 
contractor for milk becomes effective after the bid is submitted, or at any 
time during the life of the contract, the contractor must comply with such 
price schedules. Any increase or decrease in the cost to the contractor of any 
of the commodities to be furnished hereunder, caused by such price schedules, 
shall correspondingly increase or decrease the prices named in this contract 
with respect to deliveries made after the effective date of such price regu- 
lations, and any amount due the contractor as a result of such change will be 
charged to the Government and entered on vouchers (or invoices) us separate 
items: Provided, That any such increase in price shall be made only upon 
satisfactory showing to the contracting officer prior to final payment. 

The contractor shall not accept from a subcontractor or supplier in the 
perfurmance of this contract any of the commodities to be furnished under 
this contract unless the subcontractor or supplier has filed with the contractor 
a certificate of compliance in form as required by the contracting officer or 
if the Secretary of Agriculture has determined that such subcontractor or 
supplier is failing in the compliance to which he has certified and the con- 
tractor has been notified in writing by the contracting officer. If the contractor 
wiolates or fails to comply with any of the foregoing requirements, the Gov- 
ernment may, by written notice to the contractor, terminate the contractor’s 
right to proceed with the deliveries under this contract and purchase in the 
open market or otherwise procure the undelivered portion of the commodity 
or commodities to be furnished, and the contractor and his surety shall be liable 
to the Government for any excess cost occasioned the Government thereby: 
Provided, That the determination of the Secretary of Agriculture as to the 
failure of compliance by the contractor or subcontractor shall be final and 
conclusive upon the parties hereto. 


CERTIFICATE OF COMPLIANCE WITH A. A. A. 
(To be executed by subcontractor and filed with contractor) 


It is hereby certified that, with respect to any regulations applicable to any 
of the commodities furnished for the United States under the contract between 
the parties hereinafter named, the undersigned is complying, and will con- 
tinue to comply, with (1) the provisions of all marketing agreements, licenses, 
orders, and amendments thereto, pertaining to milk and its products, executed 
or issued by the Secretary of Agriculture pursuant to the Agricultural Ad- 
justment Act, and amendments thereto, now in effect and applicable to the un- 
dersigned or to the industry in which the undersigned is engage, according 
to the terms of such regulations; and (2) price schedules in effect at any 
time during the life of the contract, and embodied in marketing agreements, 
licenses, orders, and amendments thereto, pertaining to milk and its products. 
Such compliance is certified to irrespective of whether the undersigned is a 
party to any such marketing agreements or amendments thereto. 
slices dha scsadlinie eclaiaphale matte III D «ssn inte dincccnalntesiediieeneiseemasenies (dept. or agency) 
mE 19 


(Date) (Signature) 


With the exception of certain changes in phraseology designed to 
bring the paragraph in line with recent amendments to the Agri- 
cultural Adjustment Act, the first paragraph you propose for inclu- 
sion in contracts for milk and its products appears identical in sub- 
stance with the one prescribed in circular letter no. 89, May 8, 1935, 
of the Treasury Department, Procurement Division. 
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The objectionable features of that and‘ similar requirements were 
considered in the decisions of this office cited by you and in A-64615, 
October 26, 1935, to the Secretary of the Treasury. 

A copy of that decision is inclosed herewith, and what was there 
said need not be repeated. The paragraph now proposed is open 
to the same objections heretofore found to the one there considered, 
and, for the reasons assigned, its inclusion in invitations for pro- 
posals and contracts for milk and its products is not authorized. 

This office has withheld objection to the inclusion of a provision 
in invitations for bids and contracts that the amount of any tax 
imposed or changed by the Congress after the date of the opening 
of the bids involved may be added to the contract price. Even in 
such cases, it has been held consistently that in order to entitle the 
contractor to payment of the amount of such tax, it must be shown 
that said amount had been paid directly to the Government by the 
contractor as a tax, and not to a supplier as an increase in the pur- 
chase price paid by the contractor for the article or material fur- 
nished the Government by the contractor. (See Lash’s Products 
Company v. United States, 278 U.S. 175.) The proposed paragraph 
does not involve the contingency of a tax “imposed or changed by 
the Congress ”, but a possible increase in purchase price of the milk 
to the contractor in purchasing from the producer. Whether such 
increased cost is the result of action by the Secretary of Agriculture 
under authority of the Agricultural Adjustment Act, as amended, 
or the result of changed conditions of supply and demand, or other 
consideration, is immaterial. The fact still remains that any such 
possible advance is merely an increase in purchase price and is a 
hazard to be assumed by the contractor. Contract rights and obli- 
gations should be definitely fixed at the time contracts are executed, 
and not left for future and uncertain conditions to determine. 

There is suggested in lieu of the first paragraph proposed by 
you, the following, which is not considered objectionable, and would 
appear to include all that properly may be stipulated: 

If on the date of the opening of this bid, there is in effect a marketing agree- 
ment, license, and/or order approved, executed and/or issued by the Secre- 
tary of Agiiculture, under the provisions of the Agricultural Adjustment Act, 
as amended, pertaining to milk and its products, and app!icable to any of the 
commodities to be furnished under this contract, the contractor shall comply 
With all provisions of such marketing agreement, license, and/or order, or any 


amendment thereof, without regard to whether the contractor is himself a 
party to the said marketing agreement and/or license. 


The foregoing paragraph, when combined or read in connection 
with the second paragraph proposed by you for inclusion, would 
definitely fix the rights of the contractor and the Government in this 
respect, the said second paragraph proposed appearing free from 
objection. 
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It is suggested that the certificate of compliance with the Agri- 


cultural Adjustment Act to be executed by the subcontractor and 
filed with the contractor, be amended to read as follows: 


It is hereby certified that, with respect to any regulations applicable to any 
of the commodities furnished to the United States under the contract between 
the parties hereinafter named, the undersigned is complying, and will con- 
tinue to comply with the provisions of all marketing agreements, licenses, 
orders, and amendments thereto pertaining to milk and its products, executed 
or issued by the Secretary of Agriculture pursuant to the Agricultural Adjust- 
ment Act, as amended, irrespective of whether the undersigned is a party to 
any such marketing agreements or amendments thereto. 


ile cade inches ikita eae (COS | ase |: ee 
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eee (Date) + (Signature) 


In view of your suggestion that the minimum price schedules at 


which milk is to be purchased must necessarily be modified from time 
to time to meet the conditions prevailing in the industry, and to 
accomplish the purposes of the Agricultural Adjustment Act, as 
amended, and the possibility that such changes and modifications will 
result in increased or decreased prices to the contractor, it would 
appear proper to enter into contracts covering comparatively short 
periods of time, at prices fixed therein, in order to protect the con- 
tractor from hardship by reason of possible increase, and to safe- 
guard the Government against loss in the event of possible decrease 
in the purchase price paid by the contractor to the producer. 


(A-67575) 


TRANSPORTATION PAYMENTS—BILLS RENDERED SUBSEQUENT TO 


APPROPRIATION TIME LIMIT 


Where an appropriation provides that no part thereof shall be used in payment 


for any services except bill therefor is rendered within one year from the 
time the service is performed, the failure to present a bill within the limi- 
tation period precludes payment from said appropriation for services per- 
formed, and no other appropriation can be charged therewith. The report- 
ing by the General Accounting Office of the item to the Congress with 
recommendation for an appropriation would be inconsistent with the 
declared policy of the Congress in such matters. 


Comptroller General McCar] to the Southern Railway Company, November 13, 


1935: 
Reference is made to letter dated October 11, 1935, your file 


G-61-F-1759, relating to settlement T—9242014 dated August 15, 1934, 
which disallowed Southern Railway Company claim (bill 4/34— 
F1759) for $28.45 for the transportation of 40 cartons of canned peach 
jam, 2,240 pounds, from Philadelphia, Pa., to Cherokee, N. C., under 
bill of lading I-165448. 


The bill of lading shows that the shipment was delivered to the 


Pennsylvania Railroad as initial carrier August 17, 1932, with instruc- 
tions to forward “ via Pa. c/o So. Ry. c/o Appalachian Ry.”, and was 
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delivered at Cherokee August 29, 1932,‘by the carrier last named. 
Upon the face of the bill of lading is the stamped insertion—*All 
rights and interests of the undersigned in this bill of lading are hereby 
assigned to the Southern Railway. Appalachian Railway by J. A. 
Sisk, general manager.” 

The charge for this service was stated on Southern Railway Com- 
pany bill 4/34-F1759 in amount of $28.45 computed at a rate of $1.27 
per 100 pounds, but the bill was not received by the administrative 
office (Office of Indian Affairs, Department of the Interior) until May 
29, 1934. The administrative office transmitted the bill to this office 
not approved for payment because “ Bill of lading 165448 was not sub- 
mitted for payment within the required time of 12 months” and 
in settlement T—9242014 the charge was disallowed because 





* * * nota proper charge against “ Purchase and Transportation of Indian 
Supplies, 1933”, for the reason that bill of lading * * * was not presented 
for payment within the required time of one year. Annual Act (Interior) 
April 22, 1982, 47 Stat., p. 94. 


The carrier has requested review of the settlement setting forth— 


* * * ‘Tt seems that it was the intent of Congress to restrict the use of 
the appropriation but it does not appear there was any intent to deprive a debtor 
of settlement of his bill by setting up what the General Accounting Office 
apparently construes to be a statute of limitations. 


that— 


In section 3 (2) of the Interstate Commerce Act, Congress provided that 
* * * “the provisions of this paragraph shall not be construed to prohibit 
any carrier from extending credit in connection with rates and charges on 
freight transported for the United States for any department, bureau, or agency 
thereof” * * * [but] * * * did not make any restrictions as to when 
bills should be rendered against the United States nor the extent of the credit 
which the carriers could allow. 


that— 


The carrier * * * accepting a shipment covered by a Government bill of 
lading is required to extend credit but in all other respects * * * is given to 
understand the bill of lading should be considered the same as covering any 
commercial shipment. 


that— 

* * * there is a certain definite time set in which charges * * * on 
commercial shipments may be collected for in sec. 16 (3a). The Interstate 
Commerce Act further provides that “All actions at. law by carriers subject to 
this act for recovery of their charges, or any part thereof, shall begin within 
three years from the time that the cause of action accrues, and not after.”— 
and “ By the very terms of the bill of lading [here] * * * the carrier had 
three years from date of delivery in which to make collection before running of 
the statute.” 


that— 


The * * * bill of lading * * * was tendered and accepted on the 
condition that it was subject to the same rules and conditions as govern commer- 
cial shipments made on the usual forms provided therefor by the carrier. The 
standard commercial bill of lading does not contain any provision which permits 
consignee to put carrier on notice that charges must be collected on or before a 
certain date, for such would be in direct violation of the Interstate Commerce 
Act. 
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It is not known whether Government bill of lading I-165448 carried any refer- 
ence by which the carrier could have determined that it should have rendered 
bill before any specified time, but even if the condition had been clearly indi- 
cated, it would have been invalid under the Interstate Commerce Act. The law 
provides and compels the collection of full tariff charges whether upon delivery 
or thereafter; the limit in which to collect on commercial shipments being only 
after three years from date of delivery. 


that— 


In the case of the United States limit in which to collect has been extended 
to six years (28 U.S. C., sec. 41 (20)—S. P. vs. U. S., 62 CC 391-28, U. 8. Code, 
sec. 262)— 





and that the carrier— 


* * * rendered bill against U. S. Department of Interior based on tariffs 
lawfully on file with the Interstate Commerce Commission. The law provides 
that we are not barred from collecting the lawful freight charges until after 
the expiration of six years from date of delivery. 

The carrier’s contentions are predicated upon premises that are 
beside the point insofar as concerns the question here. 

Payment for this service could be made in any event only from 
the appropriation as set forth in the act of April 22, 1932, 47 Stat. 
(part 1), 94, that is— 

For expenses necessary to the purchase of goods and supplies for the Indian 
Service, including inspection, pay of necessary employees, and all other expenses 
connected therewith, including advertising, storage, and transportation of 
Indian goods and supplies * * *: 
but the availability of this appropriation was restricted by the 
proviso— 

Provided, That no part of this appropriation shall be used in payment for 
any services except bill therefor is rendered within one year from the time the 
service is performed. 
and it may be stated that a like limitation was imposed upon the 
corresponding annual appropriation for a period of years prior to 
the date of this shipment. 

Notwithstanding, however, the carrier did not render its Will for 
the service until 21 months after delivery of the shipment at destina- 
tion or in other words until at least 9 months after the statutory 
restriction became effective. 

The occasion for this delay does not appear, but in any event 
the bill for the service rendered was not presented within the pre- 
scribed period, and under the provisions of the act making the 
appropriation involved, the failure so to present the bill or claim 
for the service within 1 year from the date the service was rendered 
precludes payment for the service from said appropriation and there 
is no other appropriation which could be charged therewith. See 
section 3678, Revised Statutes. The disallowance was, therefore, 
mandatory and accordingly is sustained. 

Concerning the carrier’s request that—‘If the appropriation 
allotted for this service has lapsed * * * our bill be reported 
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to Congress in the usual manner for a deficiency appropriation ”— 
it is to be observed that this is not a case where payment for the 
service is prevented solely because the applicable appropriation has 
become exhausted or has lapsed. The provision contained in the 
appropriation was an express determination by the Congress that 
in order for such claims to be payable from said appropriation the 
necessary bills must be rendered within 1 year from the date of 
the service, and as noted hereinbefore, like provisions were contained 
in the corresponding annual appropriations for a period of years 
prior to the appropriation here concerned. The Congress has thus 
established the policy of requiring bills for such services to be 
rendered within 1 year from the date of the service. Inasmuch as 
the only occasion for reporting the present item to the Congress 
arises by reason of the failure of the carrier to present its bill within 
the time prescribed by statute, it is obvious that for this offive to 
report this item with recommendation for an appropriation would 
be inconsistent with the evident and well-established policy of the 
Congress in dealing with such matters. 


(A-67030) 


COMPENSATION—PUBLIC SCHOOL EMPLOYEES TEACHING OR 
ADVOCATING COMMUNISM—DISTRICT OF COLUMBIA 


Payments of salary from appropriations for public schools made by the District 
of Columbia Appropriation Act of June 14, 1935, 49 Stat. 341. must be 
supported by signed statements of the individuals concerned that during 
the periods involved they did not teach or advocate Communism. 


Comptroller General McCarl to the President, Board of Commissioners, Dis- 
trict of Columbia, November 14, 1935: 


Your attention is invited to the fact that Public, No 138. of June 
14, 1935, page 17, making appropriations for the District of Columbia 
Government, provides: 


That hereafter no part of any appropriation for the public schools shall be 
available for the payment of the salary of any person teaching or advocating 
Communism. 

In view of this specific limitation on the uses of appropriations 
for the payment of salaries of those employed in the public schools 
of the District of Columbia it becomes a duty of this office to require, 
before credit may be allowed, a showing of fact in support of each 
payment of salary to those so employed, to the effect that the law, 
supra, has been duly observed. To this end it appears necessary that 
prior to each such salary payment there be required for filing here 
a statement in writing signed by the person to be paid, in form as 


follows : 
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ant ata al it aiadiilt . an official, teacher, or other employee 
(strike out the inapplicable words), of the District of Columbia 
schools, hereby state that I have knowledge of the provision appear- 
ing in the act of Congress approved June 14, 1935 (Public, No. 138), 
as follows: 

That hereafter no part of any appropriation for the public schools shall be 
available for the payment of the salary of any person teaching or advocating 
Communism. 
and further state, without reservation and for the purpose of obtain- 
ing payment of salary otherwise due me, that I did not at any time 
I IR ING deincicteninenicitccinonmnnnene Ott ciditemasmepincepagehetabinne 
193__ (the period for which the salary payment relates) in any 
school of the District of Columbia, or elsewhere, teach or advocate 
Communism. 


Similar written statements must be required of each official, 
teacher, or other employee of the public schools of the District of 
Columbia for each of the months of September and October 1935 
for filing in this office with the respective pay rolls for said months. 
Such statement should be in form as follows: 

Oe scene eAN edhe dicen h , an Official, teacher, or other employee 
(strike out the inapplicable words) of the District of Columbia 
schools, hereby state that I have knowledge of the provision appear- 
ing in the act of Congress approved June 14, 1935 (Public, No. 138), 
as follows: 

That hereafter no part of any appropriation for the public schools shall be 
available for the payment of the salary of any person teaching or adyocating 
Communism. 
und further state, without reservation, that I did not at any time 
during the months of September and October 1935 (for which 
months I have received salary payments) in any school of the Dis- 
trict of Columbia, or elsewhere, teach or advocate Communism. 


If, for any reason, an official, teacher, or other employee of the 
District of Columbia schools is unable to make the foregoing written 
statement, the facts in the particular case should be submitted to 
this office for consideration in connection with any salary payments 
heretofore made to such person and appearing in the accounts of 
disbursements. 

Your prompt acknowledgment hereof is requested. 
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(A-57342) 


CONTRACTS—DEFAULT OF CONTRACTOR—COMPLETION BY SURETY 


Under the terms of article 9 of the Government standard form of construction 
contract a surety which completed the contract of its principal whose right 
to proceed had been terminated by the Government, is chargeable with 
liquidated damages which had accrued to the United States prior to the 
termination, and with the excess cost occasioned the Government in having 
the work prosecuted to completion. Contract progress payment percentages 
not paid the contractor may be retained by the United States in connection 
with the contractor’s indebtedness on another account. 

Decision by Comptroller General McCarl, November 15, 1935: 

The Fireman’s Fund Indemnity Co., by its attorneys, letters dated 
May 27 and July 17, 1935, requested review of settlement No. 
0349845, dated February 12, 1935, of its claim for $3,354.80 as due 
the surety under contract No. W-6174-qm-115, dated January 17, 
1933, with David Teitz & Son, for the construction of an addition 
to the quartermaster garage and construction of a quartermaster 
maintenance building at Langley Field, Va. Of the total amount 
claimed there was allowed the contractor by settlement of February 
12, 1935, $1,669.80 part of percentages retained prior to the con- 
tractor’s default, but that amount was withheld from payment for 
the reason that David Teitz & Son were indebted to the United 
States under another contract and there was charged against the 
contractor and the surety the sum of $1,685 as liquidated damages 
due the United States by reason of delay in the completion of the 
work under that contract. By letter of May 27, 1935, the attorneys 
for the surety invited attention to an opinion rendered May 6, 1935, 
by the Court of Claims in the case of The Fidelity and Casualty 
Company of New York v. The United States, Court of Claims No. 
42526, and requested that liquidated damages charged in the in- 
stant case be remitted and that payment be made to the Fireman’s 
Fund Indemnity Co. of the balance due under the contract involved. 

Under the contract of January 17, 1933, Jacob Teich, trading as 
David Teitz & Son, agreed for a total consideration of $32,252 to 
furnish all labor and materials and to perform all work required 
for constructing complete a four-bay addition to the quartermaster 
garage, and one quartermaster maintenance building, including 
utilities thereto, at Langley Field, Va., in accordance with certain 
specifications. The contractor furnished a performance bond dated 
January 17, 1933, with the Fireman’s Fund Indemnity Co. as surety 
in the penal amount of $16,126, as provided by the act of August 
13, 1894 (28 Stat. 278), as amended by the act of February 24, 1905 
(33 Stat. 811). 

Article 9 of the contract provided, in pertinent part, that: 

ARTICLE 9.—If the contractor refuses or fails to prosecute the work, or any 


Separable part thereof, with such diligence as will insure its completion within 
the time specified in article 1, or any extension thereof, or fails to complete 
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said work within such time, the Government may, by written notice to the 
contractor, terminate his right to preceed with the work or such part of the 
work as to which theie has been delay. In such event, the Government may 
take over the work and prosecute the same to completen by contract or 
otherwise, and the contractor and h'‘s sureties sha'l be liable to the Guvern- 
ment for any excess cost occasioned the Government thercby * * *. 

Under the provisions of said article 9 of the contract, liquidated 
damages are chargeable at the rate of $10 as named in the specifica- 
tions for each calendar day of delay in completing the addition to 
the garage, and at the rate of $15 for each calendar day of delay in 
completing the maintenance building. The work was to be com- 
menced February 6, 1933, and completed September 4, 1933, but 
because of storms and flood conditions set forth in stop order of 
August 23, 1933, and notice to proceed dated August 29, 1933, the 
time for completion was extended 6 days. By change order A, 
dated September 25, 1933, the time for completion was further ex- 
tended for 21 days as to the garage addition and 28 days as to the 
ruinienance building, making October 21, 1933, the completion date 
for the garage addition and October 28, 1933, for the maintenance 
building. Under date of November 16, 1933, a stop order was issued 
directing the contractor to stop further work on the four-bay addi- 
tion to the quartermaster garage, it being stated in the stop order 
that the Government had no facility for testing heating lines for 
the garage addition, and in view of the fact that the work was 
otherwise complete. The stop order of November 16, 1933, which 
related only to the garage addition, was in effect on December 16, 
1933, when the contractor’s right to proceed was terminated, effec- 
tive December 15, 1933, because of abandonment by the contractor 
of the work. The contractor’s surety, the Fireman’s Fund Indem-. 
nity Co., as of December 18, 1933, elected to and completed the con- 
tract work—being paid therefor the sums of $2,110.46 and $J.088.14, 
as the fourteenth and fifteenth estimates under the contract less re- 
tained percentages. Since the surety elected to complete the con- 
tract work, there is no difference in contract price to be charged the 
contractor and its surety. However, under article 9 of the contract 
the contractor and its surety are chargeable with all excess costs, 
and the Secretary of-War reported September 30, 1935, that the 
United States incurred costs—which otherwise would not have been 
incurred—of $234.81 for inspection, clerk hire, and salary of the 
constructing quartermaster during the period of default after the 
right of the contractor to proceed had been terminated. These items 
aggregating $234.81 should have been deducted from the progress 
payments made to the surety and it has been overpaid to that ex- 
tent. (See Barry v. United States, 229 U.S. 47.) 

The garage addition was completed on December 28, 1933. and the 
maintenance building on February 6, 1934, by the surety, resulting in 
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delays of 27 days and 101 days, respectively. As computed in the 
settlement of February 12, 1935, in connection with the final payment 
voucher of $3,354.80, representing the difference between the con- 
tract price and the amount theretofore paid, 4 days’ additional time 
was allowed by reason of unusually severe stormy weather in the 
summer of 1933 following the suspension of work from August 2° 
to August 29, 1933, and liquidated damages were charged at the 
contract rate of $10 per calendar day for 23 days’ delay in com- 
pleting the garage addition and at the contract rate of $15 per 
calendar day for 97 days’ delay in completing the maintenance 
building or in an aggregate amount of $1,685, and that amount was 
deducted in the settlement of February 12, 1935. Administrative 
findings of fact made in accordance with article 9 of the contract, 
which are final and conclusive on the contractor (as to which see 
Penn Bridge Co. v. United States, 59 Ct. Cls. 892), show that there 
resulted delays not within the excepted causes named in article 9 
of the contract as entitling the contractor to remission of liquidated 
damages for a period of 21 days from October 25 to November 16, 
1933, as to the garage addition and 44 days in connection with the 
maintenance building, or from November 1 to December 15, 1933, 
the latter date being the effective date of the order terminating the 
right of the contractor to proceed. The liquidated damage which 
accrued prior to the order aggregated $870. In other words, at 
the time the right of the contractor to proceed was terminated there 
had accrued to the United States the right to charge $870 as 
liquidated damages by reason of the delay prior to the date of such 
termination, and the order issued in accordance with article 9 
terminating the right of the contractor to proceed did not operate to 
divest the United States of its accrued right to $870 liquidated dam- 
ages as stipulated in the contract. While the cited case of Fidelity & 
Casualty Co. of New York held that under article 9 of the standard 
form of construction contract, which was used in this case, a com- 
pleting surety may not be charged with liquidated damages for de- 
lays accruing after the contractor’s right to proceed thereunder has 
been terminated, such case did not hold that the contractor and 
the completing surety were not chargeable with liquidated damages 
which had accrued to the United States prior to the time when the 
right of the contractor to proceed was terminated. 

That is to say, there are chargeable to any balance accruing under 
this contract the aforesaid item of $870, representing liquidated dam- 
ages which had accrued to the United States from the date the rieht 
of the contractor to proceed had terminated, and, the sum of $234.81 
as excess costs to the United States in supervising the work, etc.. 
after the date there was terminated the right of the contractor to 
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proceed. Furthermore, included in the unpaid amount under this 
contract is the sum of $2,030.94, which represents percentages re- 
tained in accordance with the terms of the contract from progress 
payments to the contractor. Such amount was not earned by the 
surety, and the right of subrogation thereto on the part of the sure- 
ty is subject to the superior right of the United States to retain 
said amount because of indebtedness of the contractor to the United 
States on another account. (See Barry v. United States, 229 U.S. 
47, above cited.) 

The surety will be allowed the unpaid balance of the contract 
price of $3,354.80 less the item of $870 liquidated damages accruing 
prior to the date of termination of contract and $234.81 excess costs 
of the United States in performance of the contract after there had 
been terminated the right of the contractor to proceed and less 
$2,030.94 as amount earned by the contractor prior to the date of 
termination of the right of the contractor to proceed, or a balance 
of $219.05. 


(A-65774) 


TRANSPORTATION REQUESTS—EXCESS OVER COST OF USUALLY 
TRAVELED ROUTE—DISBURSING OFFICER’S LIABILITY 


A disbursing officer who approves transportation requests involving the fur- 
nishing of transportation and Pullman accommodations at an excess over 
the cost by the usually traveled route, is jointly and severally liable with 


the persons using such requests and the amount of the excess cost in- 
volved is for disallowance in the accounts (10 Comp. Gen. 170 distin- 
guished). 


Comptroller General McCarl to First Lieutenant H. O. Paxson, United States 
Army, November 15, 1935: 


Consideration has been given to disallowance of credit in your 
accounts for excess cost of rail transportation and Pullman accom- 
modations furnished various officers and employees of the United 
States Engineer Office at Kansas City from Kansas City, Mo., to 
Great Falls, Mont., via St. Paul, Minn., as shown by vouchers as 
follows: 


Voucher Employee Amount 


I a a cies al 


3 $12. 80 
p03 ON NET EERE I ES A REIS SE EEA. AS 12. 80 
acc chk leone einai lec eghaoaaserinlasiow ellibipiens onetintonitpielels 12. 80 
io. 2 od dhuinienioainnieninnnianaenioccenenes 12. 80 
a ee ene aaa ean eiane wianmwi 12. 80 
ee hae atikinne nat nninkesbanneeretaernehnaisualtbemnncasidnne ein | 12. 80 
ee eS ee oe Jl a dein alimemetiendiaaeind dainoaday ae 12. 80 
See SE Is OEE oo ncncionnccenncccance duighnaiaianassaeate masndthaarene dieasrscelaiate poe haed 12. 80 
a ae oc ctiatinesindeelebeagelapeebnemndsshutinhesesioninnsot 10. 31 
a i sas aer ee singinhiinaeibbamneataet 12. 80 
1445 | Miller J. Fields.........- teigdbeteahnisdiestineetthibinbdektdbneeéuneraccensapaeet 12. 80 


The travel orders directed each officer or employee to proceed to 
Great Falls and such other points as necessary for duty connected 
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with river and harbor work and on completion return to his station 
at Kansas City. 

Robert E. Davenport was furnished rail transportation and Pull- 
man accommodations from Omaha, Nebr., to Great Falls, via St. 
Paul on transportation requests nos, W E 128,267, 128,268, and 128,269. 
All the other officers and employees were furnished transportation 
and Pullman accommodations from Kansas City to Great Falls via 
St. Paul on transportation requests WE 107,439, 107,440, and 107,441, 
and except as hereinafter noted, credit for items of $7.92 (transpor- 
tation) and $4.88 (Pullman) was disallowed in each case for the 
reason that the officer or employee was not entitled to transportation 
or Pullman in excess of the cost over the usually traveled route via 
Billings, Mont. Payment for transportation furnished on transpor- 
tation request WE 128,267 was made on transportation voucher 4872 
of your April 1934, accounts and the excess cost of $7.31 was sus- 
pended. Payment for transportation furnished on the other trans- 
portation requests involved was made on transportation vouchers 
1926 and 4868 of your January and April 1934 accounts. 

In reply of May 25, it is stated that the travel involved was per- 
formed in connection with survey operations conducted in building 
a high-tension power line from Great Falls to Fort Peck for the 
purpose of obtaining electrical energy necessary in the construction 
of a dam across the Missouri River at Fort Peck and that the em- 
ployees were routed via St. Paul because the plans of operation were 
tentative in character and it was not possible to determine the ulti- 
mate destination of the party in advance of travel. It is stated fur- 
ther that on account of the acute unemployment situation existing at 
the time, it was desirable to begin operations as soon as possible and 
to prosecute them vigorously before the beginning of cold weather. 

In reply of August 2, 1935, it is stated that approval by the Chief 
of Engineers of the general plans for the construction of the dam 
was received on November 11, 1933; that the only train between 
Kansas City and Billings, Mont,, leaves Kansas City at 10:30 a. m.; 
that by leaving Kansas City at 5:45 p. m. on November 11 on the 
Chicago, Rock Island & Pacific Railway, via St. Paul, the party 
arrived at Great Falls at 11:45 a. m., November 13, and began work 
on the survey the morning of November 14; that if the party had 
waited over for the train leaving Kansas City at 10:30 a. m., Novem- 
ber 12, it would not have arrived at Great Falls until 6:25 a. m., 
November 14, thereby delaying beginning of the survey until the 
morning of November 15. 

The lowest first-class transportation over the shortest usually 
traveled route between points involved has long been the established 
rule for payment from appropriated funds for travel performed by 
Government officers and employees on official business and in the 
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absence of some official necessity, the right to credit for payment is 
limited to the lowest first-class fare by the shortest usually traveled 
route. In the instant cases, it appears that the delay in Kansas City 
caused the need for travel by a circuitous route rather than any 
emergency at the destination and under the circumstances, this can- 
not be accepted as showing a necessity for travel over a circuitous 
route, resulting in an excess cost to the Government. Moreover, the 
reported saving of time by use of the more expensive route is shown 
to have been inconsequential from the Government standpoint, the 
party arriving at 11:45 a. m., November 13, not beginning work until 
the morning of November 14, whereas, if travel had been performed 
over the shortest usually traveled route, it would have arrived at 
6:25 a. m., November 14, and could have started work the same 
morning. 

In cases of this kind, where transportation and Pullman accom- 
modations have been furnished on Government transportation re- 
quests at an excess cost over the cost by the most economical route, 
the transportation company has been held entitled to payment for 
the transportation furnished (A-34656, Jan. 6, 1931), but that the 
expense account of the parties using the transportation and Pullman 
acecmmodation was for suspension for explanation and if the ex- 
planation was not satisfactory, credit has been allowed the disbursing 
officer if he was not responsible for the excess charges and a charge 
raised against the employee (10 Comp. Gen. 170). However, in these 
instances, it appears that you approved the transportation requests 
and, therefore, you are jointly and severally liable with the officers 
and employees using such requests for incurring the excess cost in- 
volved. Accordingly, the action taken by this office in disallowing 
credit in your account for the excess cost must be and is sustained. 
The records of this office show further that credit was inadvertently 
allowed in your accounts for similar circuitous travel on transporta- 
tion requests WE 107,439, 107,440, and 107,441 by other members in- 
cluded in this same survey party, to wit, Selden T. Swope, Herbert E. 
Irvin, Donnell William Love, Loy W. Golden, and Roland R. Walton, 
as shown by vouchers as follows: 


















, Excess 
Voucher Date Employee onst 
| 
ar nibh cabhabbecbatiinenne dceessedadmubersents $12. 80 
1407 ileal Reinet Herbert E. Irvin_......- 12. 80 
O6tT Twas ea Donnell William Love-- 12 80 
1450 | .....do........] Lay W. Golden. ........ 12. 80 
See 5 nr ee Sr SE OPO on ccnnanegeceunbbebaceaccahockonesocesnnke 12. 80 


Your accounts covering these payments will accordingly be 
reopened and credit for these excess payments disallowed. 
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(A-67190) 


FEDERAL PRISON-MADE GOODS—PURCHASE OF SIMILAR ITEMS 
FROM COMMERCIAL FIRMS—CERTIFICATES OF CLEARANCE— 
EMERGENCY RELIEF APPROPRIATION ACT OF 1935 


Certificates of clearance from the Federal Prison Industries, Inc., are not 
required before purchase from commercial firms of items procurable from 
said corporation if the funds to be charged have been allocated from the 
appropriation made in the Emergeucy Relief Appropriation Act of 1935. 


Comptroller General McCarl to Major Carl Halla, United States Army, No- 
vember 15, 1935: 


By first indorsement of October 30, the Chief of Finance trans- 
mitted your letter of October 23, 1935, as follows: 


Transmitted herewith voucher (standard form 1034) in favor of the Durango 
Lumber Co., Durango, Colo., in the amount oi $48.18, 

An advance decision is requested as to whether or not certificate of clearance 
is required from the Department of Justice, Bureau ot Prison Industries, dated 


prior to date of purchase, covering the item of one brush in the amount of 
sixty cents. 

In this connection, attention is invited to copy of letter, enclosed herewith 
from the Assistant Director of Procurement Division, Treasury Department, 
dated June 21, 1935, to the Assistant Superintendent of Prisons, Departinent 
of Justice, Washington, D. C., and reply thereto dated June 24, 1935. 

I am in doubt as to whether or not clearance from the Department of 
Justice will be required, in view of previous suspensions made by your office 
on payments made to commercial firms for items which could have been pro- 
cured from the Department of Justice, Bureau of Prison Industries. 


Iam a disbursing officer and the enclosed voucher has been presented to me 
for payment. 


The proposed payment as to which you are in doubt is for the 
furnishing of one brush in the amount of 60 cents, the funds proposed 
to be charged having been allocated from the apropriation made 
in the Emergency Relief Appropriation Act of 1935 “to provide 
relief, work relief, and to increase employment by providing for 
useful projects.” 

The making of such purchases from the Federal prisons would 
appear to be out of line with the purpose for which the appropriation 
was made. Accordingly, it will not be necessary for you to obtain 
a certificate of clearance from the Federal Prison Industries, Inc., 
prior to making such purchases as here involved under the appro- 
priation above mentioned. In this connection, see my decision of 
November 9, 1935, A-67191, to you. 


Payment on the voucher is authorized, if otherwise correct and 
proper. 


(A-66221) 


CHECKS—VETERAN’S ADJUSTED COMPENSATION CERTIFICATE— 
FORGED VETERAN’S NOTE AND CHECK INDORSEMENT 


Where a check representing a Government loan on a veteran’s adjusted com- 

pensation certificate is fraudulently obtained by a person posing as the wife 

of a veteran, to whom the veteran, who at the time was confined in a 

penitentiary, had turned over said certificate as security fur a private loan 
87459°—36——28 
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to be obtained by her, the breach of trust on the part of the woman 
constitutes no reason for imposing a liability for the amount of the check 
on an innocent indorser, or a liability on the Government for the issuance 
of a second payment to the veteran. 


Comptroller General McCarl to the Treasurer of the United States, November 
16, 1935: 


Consideration has been given to your letter of September 10, 1935, 
(AWS-C), requesting decision whether in view of the facts and cir- 
cumstances hereinafter set forth reclamation proceedings should be 
abandoned on adjusted-service certificate loan check no. 88102 for 
$697, drawn December 15, 1932, to the order of Robert Henry Bo- 
hannon, by H. S. Knapp, special disbursing agent, Veterans’ Admin- 
istration, Seattle, Wash., under symbol no. 99-215. 

You were authorized by letter of this office dated June 17, 1935, to 
reclaim the amount of the check and deposit same to the applicable 
appropriation, the evidence establishing that the check had been 
issued upon a forged application for a loan and had been negotiated 
without genuine indorsement by the payee. The reclamation pro- 
ceedings are being resisted by the cashing indorser, it being asserted 
that extreme care was exercised in establishing the genuineness of the 
payee’s indorsement before cashing the check. 

A secret-service agent interviewed the payee in report thereof Octo- 
ber 18, 1933, stating as follows: 

The payee stated that on March 31, 1933, he had been released on parole 
from the U. 8S. penitentiary, McNeil Island, Wash., where he had been confined 
since December 8, 1931, on a charge of smuggling narcotics; that prior to his 
arrest he had been living with one Irene Lowman, who posed as his wife; that 
in December 19382 the Lowman woman yisited him at the penitentiary, at 
MeNeil Island, stating that she was in great need of money; that she had been 
ill, and owed a hotel bill. She stated that she knew a private party who would 
loan her $250 on Bohannon’s adjusted-service certificate; that he could pay this 


money back when he was released, or when he obtained a loan through the 
regular channels, * * * 


and regarding the interview with the cashing indorser, the report 
further says: 


I located and interviewed Mr. Warren Shorts, at the Caledonian Hotel, 
1826 7th Avenue, Seattle, who stated that the subject check was brought to him 
by a woman known to him as Irene Bohannon, who had been a guest at his 
hotel for some time, and owed him quite a large hotel bill; that previous to 
her bringing the check, she stated that her husband was getting a loan on his 
adjusted-service certificate, which he was having sent, care of F. E. Mulnix, 800 
Liggett Building, Seattle. Mr. Mulnix is an official of the disabled veterans’ 
organization, and had desk room in the Veterans’ Bureau office, in the Liggett 
Building. The check, in fact, was brought to the Caledonian Hotel on Decem- 
ber 16, 1932, by Mr. Mulnix, who delivered same to Irene Bohannon in his 
presence, the woman stating that she would have to make another trip to 
McNeil Island to get Bohannon to indorse it. Late on the afternoon of Decem- 
ber 16th the Lowman woman returned to the Caledonian Hotel with the 
purported indorsement of the payee in its proper place on the back of the 
check. At this time she stated that she had been lucky; that she had found 
Bohannon at work on the wharf at the penitentiary; that she had been per- 
mitted to have him indorse the check and return to the mainland immediately, 
which permitted her to return to Seattle on the same day. Mr. Short not 
having $697, the amount of the check, at the hotel at that time, took it to the 
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National Bank of Commerce the following day and had the check cashed, re- 
turning to his hotel, and gave the money to Irene Lowman, who paid her hotel 
bill and shortly thereafter left the Caledonian Hotel, for parts unknown. 


Also that: 


On August 2, 1953, I visited the U. S. Penitentiary, McNeil Island, Wash., 
where I examined the visitors’ book, which shows during the month of De- 
cember 1932 that Bohannon was visited by his wife on the 9th and 12th, 
only, and by his mother on December 14th. There were no other visitors for 
Bohannon during that month. The record also shows that Bohannon was at 
no time a member of any crew assigned to work on the wharf. This record 
shows plainly that Bohannon could not have executed the veteran’s note on 
December 13, 1933, at Seattle, Wash., before Walter Metzenbaum, notary public; 
nor did Irene Lowman visit Bohannon at the penitentiary on December 16, 
1932, as she stated to Mr. Shorts. 

It thus appears clear from the record that the payee intrusted his 
adjusted-service certificate to a woman whom he represented to be his 
wife and with whom he had been living under such relationship 
prior to his confinement at the penitentiary, in order to enable her 
to obtain some money on the security of his certificate for the pur- 
pose of paying alleged hotel, medical, etc., bills contracted by her. 
While it may be that means used were improper in obtaining a loan 
on the security of his adjusted-service certificate and otherwise 
breached the trust imposed upon her by the payee, yet the fact is 
inescapable that it was his action which made possible the matter 
now complained of by him. A breach of trust under circumstances 
such as involved here constitutes no reason for imposing a liability 
upon an innocent person or otherwise upon the Government for the 
issuance of a second payment—it being a well-known rule of law that 
where one of two innocent persons must bear a loss it will be im- 
posed upon the one who made the loss possible. 

Accordingly, the check here will be treated as a properly paid 
check, and you are authorized to abandon reclamation proceedings 
on the subject check. 


(A-66361) 
PAY—AVIATION—NATIONAL GUARD. 


Warrant officers of the National Guard who during portions of a month not 
consumed in field training perform flights in the proportion that said 
monthly portions bear to the flight requirements for a full month are 
entitled to additional pay for flying based on the amount of armory drill 
pay to which entitled for authorized drills attended by them during said 
month. 


Comptroller General McCarl to Lieutenant Colonel C. Newton, Jr., United 
States Army, November 16, 1935: 


There has been received your letter of October 3, 1935, transmitting 
supplemental armory drill pay roll of 120th Observation Squadron, 
Forty-fifth Division Aviation, Colorado National Guard, for the 
period from June 1, 1935, to August 31, 1935, constituting the claims 
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of Master Sgt. Ronald A. Costetter for $6.30, First Sgt. Maurice 
M. Empey for $4.20, Staff Sgt. Joseph A. Fiori for $3.60, Staff Sgt. 
William E. Saunders for $3.60, and Staff Sgt. Roy E. Anderson for 
$3.60, covering 50 per centum additional pay for flying based on the 
amount of armory-drill pay to which they were entitled for author- 
ized drills attended June 2, 4, and 30, 1935, by reason of having 
met the flight requirements for the fractions of the month they 
were in an armory-drill pay status from June 1 to 7 and 23 to 30, 
1935, the pay roll showing that they drew Federal pay for field 
training from June 8 to 22, 1935, and requesting decision whether 
you are authorized to make payment thereon. 

It appears the flying pay was claimed on the original roll of the 
organization (voucher no. 1352, September 1935, accounts of Major 
Comegys) but was not paid as the flights shown did not meet the 
requirements for the entire month. 

Section 20, act of June 10, 1922 (42 Stat. 632), as amended by 
section 6, act of July 2, 1926 (44 Stat. 782), provides: 

* * * That when officers, warrant officers, and enlisted men of the Na- 
tional Guard are entitled to armory-drill pay, the increase of 50 per centum 
thereof here.n provided shall be based on the entire amcunt of such armory 
drill pay to which they shall be entitled for a calendar month or fractional part 


thereof, and the required aerial flights may be made at ordered drills of 


a: Air Service organization, or at other times when so authorized by the 
President * * *, 


The Executive Order No. 4833, promulgated March 19, 1928, pur- 
suant to this act, provides in paragraph 11, as follows: 


For each cfficer, warrant officer, or enlisted man of the National Guard who 
is in an armory-drill-pay status and who is required to participate regularly 
und frequently in aerial flights the following requirements are prescribed: 

(a) During one calendar month of any quarterly period.—4 aerial flights 
to‘aling at least 72 minutes, or be in the air in lieu thereof a total of 96 
minutes. 









* 





* * 





* 





* ‘* 














(e) For fractions of a calendar month, the number of aerial fi'ghts and the 
time in the air required sh°ll bear the same ratio to the number of flights 
and the time in the air required for a full calendar month as the period in 
question bears to the entire month. 

Paragraph 6), National Guard Regulations 58, defines armory-drill 
pay status, as follows: 

A federally recognized officer, warrant officer, or enlisted man is in an armory- 
drill pay sta‘us except when (1) he is entitled to Federal pay for other forms 


of training prescribed in N. G. R. 45; (2) when he is on authorized leave of 


absence or furlough; or (3) when he is absent without leave from his home 
st: tion, 


It is stated these claimants participated in authorized field training, 
prescribed in N. G. R. 45, from June 8 to 22, 1935, and, were accord- 
ingly in an armory-drill pay status only from June 1 to 7 and 22 to 
30, 1935, or for a period of 15 days during such month. The flight 
requirements, under paragraph 1la@ and e for a period of 15 days 
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armory-drill pay status. are two flights totaling 36 minutes, or in lieu 
thereof to be in the air a total of 48 minutes. It appears that each of 
these claimants whi'e in a dr‘ll-pay status, has performed flight in 
excess of this minimum requirement during the month of June 1935, 
entitling them to additional pay for flying for the authorized drills 
attended by them. 

Payment on the voucher, if otherwise correct, is authorized. 


(A-64992) 


COTTON ACREAGE ADJUSTMENT CONTRACTS—AGRICULTURAL 
ADJUSTMENT ADMINISTRATION 


Where all payments accruing under cotton acreage adjustment contracts author- 
ized by section 8 (1) of the Agricultural Adjustment Act of May 12, 1933 
(48 Stat. 34), have been paid the contractors, and the contracts are regu'ar 
?s to form and execution, and are in conformity with the regu'ations, there 
is no authority for the payment of additional amounts to persons alleging 
to have been entitled to a portion of said payments as tenants or share 
croppers, 


Gas General McCarl to the Secretary of Agriculture, November 18, 
1935: 


There has been considered your letter of August 24, 1935, with 
enclosures, as follows: 


Your opinion as to the propriety of the proposed action upon the following 
State of facts is respectfully requested : 

Under 1933 cotton-acreage adjustment contract 74-128-32, Fannie L. Ketchum, 
R. F. D. 2. Box 106, Falls City, Tex.. entered into a contract with the Secretary 
of Agriculture wherein she agreed to plew up 40 acres of cotton, having an 
estimated yield of 225 pounds of lint cotton per acre. 

Under paracraph 3 of the offer, she did not indi ate any lienors or interested 
parties. nor was the consent provision under paragraph 12 signed. This cffer 
was approved on June 30, 1933, for a cash payment of $440.00 and an option 
on 18.000 bales. The certificate of performance was signed by the producer 
on Auvust 16, 1933. and approved by the kcal and county committees on 
August 23, 1933. The cash payment check no. 782523, dated September 21, 
1933, in the amount of $4'0.00 was issued to Fannie L. Ket-hum solely. The 
producer elected to enter the cotton pool, and a check for $360.00, representing 
the initial 4¢ advance together with the participation trust certificate, was 
issued to the preducer. Subsequently, check in the sum of $136.80, representing 
the 2¢ per pound additional advance, was issued to the producer. 

Under contract 74-128-194, the producer, B. F. Garner, R. F. D. #2, Box 
196, Falls City, Tex., entered into a contract with the Secretary of Agriculture 
wherein he agreed to plow up 70 acres of cotton having an estimated yield of 
225 p uns of lint cotton per acre. 

Under paragtaph 3 of the cffer he indicated Floresville National Farm Loan 
Association as lienor, Under paragraph 12, the Floresville National Farm 
Loan Assvciation by its secretary-treasurer, waived its interest uncer this con- 
tract and authorized the secretary to deal with the producer as if he were 
the sole party having any interest in said land or cotten crop, provided * checks 
for cash benefits to be pail jointly to producer and undersigned lionholders.” 
No other interested parties were shewn. The off-r was approved on June 27, 
1933. for a cash payment of $770.00 and an cption on 31,500 bales. The 
certificate of per:orman-e was signed by the p.oducer on Aucust 26, 1233, and 
the local committee on the same date and the county committee on September 
7. 1933. The cash payment check no. 1,387,820 dated October 13, 1933. for 
$770.00 was issued jointly to B. F. Garner and Floresville Nationul Farm 
Loau Asscciation. The producer elected to enter the cotton pool, and a check 
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in the sum of $630.00 representing the 4¢ advance was issued to the producer 
solely, as was the participation trust certificate. Subsequently, the check for 
$239.40, representing the 2¢ additional advance was issued to the producer 
solely. 

These two contracts will be considered together, since it is disclosed by the 
files that Garner was Mrs. Ketchum’s son, and that he had handled her cotton 
contract for her. 

Our attention was first called to an alleged violation of the above two 
contracts by a letter dated November 17, 1933, from A. W. Denmark, an attorney 
of Stockdale, Tex., representing Simon Sanchez and Francisco Naranjo, who 
were shown to be share-tenants on the farms of above producers. The com- 
plainants’ attorney advised us that he had interviewed the producer, Mr. Garner, 
who admitted that the complainant Simon Sanchez had a one-half interest 
in the 70 acres plowed up under his contract, but contended that the landlord 
had bought out this interest at $11.00 an acre; that he had already paid 
$35.00 to the complainant and was charging an additional sum of $128.00 for 
“picking the destroyed cotton”, thus leaving a balance of $222.00, which 
amount was still being tendered to the complainant in the form of a personal 
check left with the clerk of the county court. The attorney advised his client 
not to accept the check, because the acceptance thereof, by virtue of the receipt 
deposited with the check, would completely release Garner from any further pay- 
ments under his contract. The letter further indicated that Francisco Naranjo 
had endeavored to collect from Garner, claiming that he rented from Garner's 
mother (Fannie L. Ketchum), but B. F. Garner attended to everything and he 
looked to him for payment. Naranjo claimed that he plowed up 40 acres at 
the instruction of Garner and that Garner had paid out $180.00 to him and 
instructed him that that was all that was coming and the balance was for 
picking and other charges, which are not substantiated by the facts shown to 
this office. 

A field investigation was recommended in this case and on April 26, 1934, 
a report was made, in which it was shown that the complainants in this case 
had been personally interviewed. Submitted with the report were affidavits of 
both Simon Sanchez and Francisco Naranjo in which they set forth their 
complaint against the above producer. There was also submitted in connec- 
tion with this report, affidavits of B. F. Garner, F. L. Ketchum, and Otto 
Garner, dated March 20, 1934, which state in brief: 

“ Regarding contract no. 74-128-32, in which Francisco Naranjo is tenant; 
that the said Francisco Naranjo was a share-cropper of theirs on the half- 
and-half basis; that he agreed with Mrs. Fannie L. Ketchum to take one-half 
of the rental benefits from 40 acres of cotton that was plowed up as full 
settlement of his claim and allow all of the option money to be paid to Mrs. 
Ketchum. The affiants further state that before the rental check was re- 
ceived, the said Naranjo made another trade with Mrs. Ketchum, whereby 
items of $140.00, $15.00, $26.00, and $5.00 were to be assigned and pyid by 
the said Mrs. Ketchum in full settlement of his claim and that these several 
items have been paid by Mrs. Ketchum and that therefore no balance is left 
owing to the said Naranjo.” 

The affidavit of Francisco Naranjo also submitted in connection with this 
report, and dated March 28, 1934, in brief, is to the effect that he had a 
one-half interest in 40 acres of cotton that was returned to the Government 
under the contract in question. He states that Mrs. Ketchum advised him 
that she was selling to the Government and would receive $11.00 per acre for 
cotton destroyed, but nothing was said about the option by her, and affiant 
did not learn of such option privilege until he was so advised later by the 
county agent. Naranjo acknowledged the deduction as set forth in the affidavit, 
supra, but claims that since he was tenant on the Ketchum farm, he was 
entitled to share equally with the landlord in all cotton plow-up moneys. 

Regarding contract 74-128-194, the affidavit as submitted by B. F. Garner 
and Fannie L. Ketchum, in brief, is to the effect that 185 acres of cotton 
were rented to Sanchez and after the said Sanchez in June 1933 sold 70 acres 
to B. F. Garner for $257.00, said 70 acres were subsequently rented to the 
Govenment by the said Garner under the reduction contract in question, The 
affidavit further shows that $35.00 of the above sum has been paid to the said 
Sanchez, thus leaving $222.00 as a balance due and that a personal check 
(refer to A. W. Denmark’s letter of November 17, 1933), in the sum of $222.00, 
payable to Sanchez, had been left with the clerk of a local county court. 
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The affidavit of Simon Sanchez, dated March 28, 1934, states that he did 
not sell out his interest in cotton to Mr. B. F. Garner, but instead destroyed 
the 70 acres as instructed by Mr. Garner and it was his understanding that 
he would receive one-half of the benefits therefrom. The affiant further claims 
he was entitled to one-half of the $770.00 cash benefits or the sum of $385.00 
and one-half of the 31,500 bales option cotton, for the reason of his being a 
tenant on the said farm and having plowed up the cotton as instructed. He 
refused to accept the check for $222.00 as full and final payment of his claim 
against the said Garner. He did acknowledge the advance of $35.00 as shown 
in the affidavits, supra. 

Several letters have been written regarding the settlement of these contracts 
but proved of no avail in reaching any equitable settlement. An examination 
of the files indicates that a stop order was requested regarding the further 
payments under these contracts but apparently these stop orders were not 
brought to the proper attention, because checks for the original 4¢ cotton 
pool payment and the 2¢ additional advance on the participation trust cer- 
tificate have been made in favor of both producers. 

It appears that the following benefits have been made to the producers: 


74-128-194—Garner, B. F., Simon Sanchez (tenant) 


Cash check #1907000... $770. 00 
4¢ advance, cotton pool 
2¢ additional advance 


Due Sanchez (4) 
Less payment 


Balance due 
74-128-32—Ketchum, F. L., Francisco Naranjo (tenant) 


oe ey 
4¢ advance, cotton pool 
2¢ additional advance 


Due Naranjo (4) 
Less payment 181. 00 [$180. 007] 


Balance due 287.40 [$287. 402] 
, $288. 40 


Upon the foregoing state of facts, it is the opinion of the Secretary that both 
Garner and Mrs. Ketchum were guilty of false representations in their con- 
tracts, that such misrepresentations were material, and justify the Secretary 
in rescinding the contracts. Accordingly, the committee on violations has 
recommended : 

1. That the Secretary rescind 1933 cotton-acreage adjustment contract no. 
74-128-32, executed by Fannie L. Ketchum, and 1933 cotton-acreage adjustment 
contract 74-128-194, executed by B. F. Garner, on the ground that these pro- 
ducers violated the terms of their respective contracts by not securing the valid 
consent in writing of their tenants to the plowing up of cotton in which the 
tenants had an interest. 

2. That the Secretary make payments to the tenants on the farms for vol- 
untary reduction, pursuant to section 8 (1) of the act in the amount they should 
have received under the contracts, had the proper distribution been made. At 
the same time any voluntary payments made pursuant hereto shall be credited 
with the amounts already received by the tenants from the contracting 
producers. 

8. That the Secretary institute such proceedings as may be necessary to re- 
cover from the contracting producers the amounts heretofore paid to them. 
When this recovery is had, however, the contracting producers should be 
credited with the amounts which they already have paid to the tenants. 
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Enclosed herewith is a complete copy of the recommendations of the com- 
mittee, as approved by the Secretary. 

Your opinion is requested, therefore, as to the propriety of the foregoing 
recommendations with particular reference to whether or not payment may be 
made to the tenants before recovery is had from. the landlords. In this con- 
nection it should be noted that the eriginal complaints were made in November 
1433, at which time there were still sufficient funds in the hands of the Secre- 
tary to make payments in the proper amounts to the tenants, but no stop order 
was placed on the pnyments, and they were therefore made to the landlords. 
Further, both Mrs. Ketchum and Garner have signed 1934-1935 cotton-acreage 
reduction contracts, upon which payments have been stopped. However, the 
amounts due under these contracts are not sufficient to reimburse the Secretary 
in full for the amounts paid under the 1933 contracts. 


It is understood that the contracts with Mrs. Ketchum and B. F. 
Garner were regular in form, properly executed and in conformity 
with the regulations relative to cotton-acreage reduction; that the 
said reduction was made as required by the contracts, and all pay- 
ments accruing to the cotton producers have been paid; that subse- 
quent to payment to the contractors your department was informed 
of claims asserted by two tenants or share-croppers, Simon Sanchez 
and Francisco Naranjo, that they were entitled to share in payments 
to Mrs. Ketchum and Garner for the cotton-acreage reduction. It 
appears, also, that these two tenants have employed an attorney to 
represent them, and from the fact stated in your letter that Garner 
has deposited his check in the amount of $222 with the clerk of a 
local court to cover the balance he claims he owes Sanchez, it is 
assumed that legal action has been instituted and is pending against 
Ketchum and Garner by this tenant. 

The conditions outlined in your submission disclose an issue of 
fact between the landlords, or contractors with the Government, on 
the one side, and the tenants or sharecroppers, who are not in con- 
tractual privity with the Government, on the other side. If the state- 
ments of the landlords are to be accepted, it would appear the tenants 
have been paid all they are entitled to receive, with the incluSion of 
the check of Garner for $222 in favor of Sanchez, reported to be 
now with the clerk of the local court. If, on the contrary, the con- 
tentions of the tenants should be substantiated, they would be en- 
titled to certain additional amounts. There appears nothing to in- 
dicate that the United States is legally liable to these tenants in any 
amount. 

As it is clear that all payments have been made under the contracts 
with Ketchum and Garner, an undertaking to pay an additional 
amount to the tenants for reduction of the same acreage or any part 
thereof would be double payment for the same acreage reduction, and 
manifestly is not authorized. Section 8 (1) of the Agricultural Ad- 
justment Act, mentioned in your letter, gives no sanction to such an 
-undertaking. Agents and officers of the Government have no author- 
ity to give away the money or property of the United States either 
directly or in the guise of a contract that obligates the Government 
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to pay a claim not otherwise enforceabie against it. (Bausch and 
Lomb Optical Company v. United States, 78 Ct. Cls. 584, at page 607.) 
Accordingly, you are advised that on the present record, appropriated 
moneys would not be available for the proposed “ voluntary pay- 
ments ” to the two tenants, Sanchez and Naranjo, before recovery of 
the amounts involved from Ketchum and Garner. 

Relative to the recommendation of the committee on violations that 
the 1933 cotton-acreage reduction contracts with Ketchum and Garner 
be rescinded for violation of their terms, and that the Secretary in- 
stitute proceedings to recover from the contractors the amounts here- 
tofore paid, the matter would appear one for administrative determi- 
nation upon a full disclosure of the facts; and in this connection 
there would appear for consideration whether either Ketchum or 
Garner has any interest in the remaining assets of the pool which 
might be withheld from them—in addition to any amounts which 
otherwise might be due them under the 1934-1935 contracts—and ap- 
plied against any amounts found due from them because of these 
payments under the 1933 contracts. 

The questions presented are answered accordingly. 


{A-56413) 


RURAL LETTER CARRIER—COMPENSATION—SAVING CLAUSE, ACT 
JUNE 25, 1934 


If the service of a rural letler carrier on and before July 1, 1934, was on the 
basis of six times a week und was reduced to three times a week subsequent 
to July 1, 1934, the saving clause regarding recuction in compensation in the 
act of June 25. 1934 (48 Stat. 1212), inures to the carrier proyrtionately, 
that is, one-half of the difference between the salary rates payxble under 
said act for service on a route of the same length by an old carrier (computed 
under the saving clause) and by a new currier, representing one-half of the 
Suving accruing to the old carrier (15 Comp. Gen. 302 amplified). 


Comptroller General McCarl to the Postmaster General, November 19, 1935: 
There was received your letter of November 8, 1935, as follows: 


Attention is invited to your decision of October 16, 1935, A—56413, construing 
the saving clause contained in the act of June 25, 1934, in the adjustment of 
salaries of rural letter carriers. 

It has been pointed out that under your construction of the provisions of 
this act a greater salary would be paid to a carrier en a rural route less than 
thirty miles in length if the frequency in service were reduced from six to 
three times a week subsequent to July 1, 1934, than is being paid to other 
carriers for service over routes of the same length who have been serving 
such reutes three times a week on and subsequent to June 30, 1934. This 
inequality would be brought about in the following way: 

In fixing the salar‘es of rural carriers, effective July 1, 1934, under the act 
ef June 25, 1934, carriers serving rural routes less than thirty miles in length 
six times a week, and carriers serving routes less than sixty miles in length 
three times a week were reduced $180.00 per annum. In other words, the 
annual salary for service six times a week over a route 13 miles in length or 
for service three times 2 Week over a route 26 miles in length was reduced 
from $1,008.00 to $828.00. 
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However, if the rule prescribed in your decision of October 16 were followed 
and the frequency of service on a route 26 miles in length were reduced from 
six to three times a week the salary of the carrier serving such route on and 
subsequent to June 30, 1934 would be $90.00 less than $1,008.00 per annum 
or $918.00 whereas a carrier who had been serving three times a week a route 
of the same length, on and subsequent to June 30, 1934, would receive only 
$828.00 per annum. 

A further expression of your views regarding this matter is requested. 


The part of the decision of October 16, 1935, A-56413 (15 Comp. 
Gen. 302), in question is as follows: 


“Ts a rural carrier who on and before July 1, 1934, was serving a route 
six times a week entitled to the benefit of the saving clause if the frequency 
of service on the route was reduced from six to three times a week subse- 
quent to July 1, 1934?” 


* * * * * * * 


Section 8 of the act of February 28, 1925, 43 Stat. 1064, provides in part as 
follows: 


“A rural carrier serving one triweekly route shall be paid a salary and 
equipment allowance on the basis of a route one-half the length of the route 
served by him. * * *” 

Hence the length of the route of the second rural carrier mentioned in your 
letter may be regarded as reduced to half its length and the saving clause 
inures to him proportionately on that basis, that is, his annual salary should 
not be reduced more than $90 (one-half of $180) by operation of subsection (a) 
of section 8 of the act of February 28, 1925, as amended by the act of June 25, 
1934, 46 Stat. 1212, reducing the basic salary rates of rural] letter carriers. 


The decision was based on the understanding that on July 1, 1934, 
the rural carrier in question was serving his route six times a week 


and had already had his compensation reduced on that date to the 
maximum of $180 per annum as fixed under the saving clause con- 
tained in section 1 (d) of the act of June 25, 1934, 48 Stat. 1213. 
On that basis, when the frequency of his service was reduced from 
6 to 3 times per week subsequent to July 1, 1934, he was no longer 
entitled to the entire benefit of the saving clause but only propor- 
tionately, that is, one-half of the difference between the salary rates 
payable under the act of June 25, 1934, for service on a route of the 
same length by an old carrier (computed under the saving clause) 
and by a new carrier, representing one-half of the saving accruing to 
the old carrier. 

The illustration given in your letter is not clear. In one sentence 
you state “the annual salary for service 6 times a week over a route 
13 miles in length * * * was reduced from $1,008 to $828.” 
That was the correct reduction under the law. Then in the next 
paragraph you use the illustration of a route 26 miles in length re- 
duced from 6 to 3 times per week, with the same reduction in salary 
rates. It is understood that the normal rate for a route 26 miles in 
length, served 6 times per week, was not $1,008 on June 30, 1934, 
but $1,860, computed under section 8 of the act of February 28, 1925, 
43 Stat. 1063. 
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A carrier serving a 26-mile route 6 times a week received $1,860 
prior to July 1, 1934. A new man serving the same route after 
July 1, 1934, would receive only $1,560, but the old man who con- 
tinued on the route would receive ($1,860—$180) $1,680. Hence, his 
saving is not $18 but ($1,680—$1,560) $120. Therefore, if after 
July 1 the service is reduced from 6 to 3 times a week, he should re- 
ceive $840, that is, just half of what he was then receiving for 6 
times a week, or $60 (one-half of the saving of $120) more than the 
$780 which a new man would receive for the same service. 

A carrier serving a 13-mile route 6 times a week received $1,008 
prior to July 1, 1934. A new man serving the same route after 
July 1, 1934, would receive only $780. But if the old man continued 
to serve it, he would receive ($1,008—$180) $828. Hence, his sav- 
ing is not $180 but ($828—$780) $48. Therefore, if his service 
be reduced after July 1 from 6 to 3 times a week, he will receive 
$414, that is, just half of what he was then receiving for 6 times a 
week, or $24 (one-half of the saving of $48) more than the $390 
which a new man would receive for the same service. It is only in 
the case of a 24-mile route served 6 times a week that the amount of 
the saving on July 1, 1934, was $180 ($1,620—$1,440), or the same 
as the reduction ($1,800—$1,620). 

It is believed these illustrations will clarify the rule intended to 
be stated in the decision of October 16, 1935. 


(A-61950) 


CONTRACTS—TRANSPORTATION OF FEDERAL SUPPLIES—STATE 
TRUCK-LINE LICENSES 


A State may not by the imposition of licenses on truck lines interfere with the 
right of the United States to operate over the public roads either by means 
of a Government truck or a contractor engaged by the Government for the 
exclusive purpose of transporting Federal supplies, and a contractor may 
not be excused from performance on the grounds that the State commission 
has refused to grant him a license. 

Invitations for bids involving the use of the public roads for the exclusive 
purpose of transporting Federal supplies in a State imposing a license on 
truck lines, may not be restricted to firms or individuals having such State 
licenses. 


Comptroller General McCarl to the Secretary of Agriculture, November 19, 
1935: 


There has been received your letter of November 9, 1935, in 
pertinent part, as follows: 


Reference is made to your decision of August 2, 1935 (A-61950), relative to 
solicitation of competition for hauling in connection with official work on the 
Tonto National Forest, Arizona. 

In conformity with this decision the Forest Supervisor of the Tonto National 
Forest on August 26, 1985, advertised for bids for hauling during the period 
October 1 to June 30, 1936, mailing invitations to eight interested parties and 
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posting notices in conspicuous public places. 3ids weve opened on September 
5, 1935, and it was found that the Lightning Delivery Company, of Phoenix, 
Arizena, was the lowest bidder, their bid being approximately $2,000.00 below 
the next lowest bidder. Under date of October 2 the Grady Harrison Truck- 
ing Company, Payson, Arizona, by telegraph, protest awarding of any contract 
for such hauling, contending that licensed truck lines should be accorded the 
same t eatment as railroads, both being subject to regulation by the same 
State agency. 

The bid included the following clause: “ The successful bidder agrees without 
additional expense to the Government, to obtain all State or local licenses 
and permits required in connection herewith.” The Lightning Delivery Com- 
pany, of Phoenix, Arizona, did not have a State permit to do the haulirg 
work and applied to the Arizona Corporation Commission for permit to operate 
to the extent necessary to carvy out the terms of the bid. The Arizona Cor- 
poration Commission rejected the application on the ground that the Supreme 
Ceurt of Arizona had held trucking to be a regulated monopoly and that as 
long as a legally certificated operator is able and willing to handle all the busi- 
ness offered him at a reasonable rate of compensation, this commission may not 
grant additional certificates of convenience and necessity that will materially 
affect his operations. The commission’s decision also held that the Lightning 
Delivery Company was not qualified to bid on this hauling. In view of denial 
of its application the bidde~ is unwilling to carry out the terms of the contract, 
although it is understood that but for the denial of permit the company would 
be agreeable to performing in accordance with its offer. 

Your decision is desired regarding proper procedure in this case and in future 
similar cases, and specifically as to the following: 

1. May the Lightning Delivery Company be permitted to withdraw, without 
being held responsible for the additional cost to the Government incident to 
procuring the service elsewhere? 

2. Since it is apparent that the Arizona Corporation Commission would not 
grant permits solely for the purpose of undertaking a Government contract, may 
future bidding be restricted to firms or individuals having such State licenses? 


Aside from the fact that the United States has made large contri- 
butions to the various States, including the State of Arizona, for the 
construction of public roads, under the rule stated in Johnson v. State 
of Maryland (254 U.S. 51), and the earlier decisions referred to in 
the opinion in that case, the States are without authority to interfere 
with the performance of Federal functions. While under its police 
power a State may prescribe regulations for the good order, peace, 
and protection of a community, yet its action is always restricted by 
the necessary limitation that such action does not encroach upon the 
free exercise of powers vested by the Constitution in the Federa! 
Government. (See Western Union Telegraph Co. v. Pendleton, 122 
U. S. 347.) The United States has a right in this case to transport 
its supplies over the public roads in Arizona, and particularly over 
the roads which the Federal Government assisted in constructing, 
either by means of a Government-owned truck or by the employment 
of such trucking concern as may be satisfactory to the United States. 
The State of Arizona may not interfere therewith by denying to the 
United States the right to operate over the public roads either by 
means of a Government truck or a contractor engaged by the Govern- 
ment for the exclusive purpose of transporting Federal supplies. 

Both of the questions stated in your letter are answered in the nega- 
tive. 
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(A-67151) 


LEASES—PRIVATE PROPERTY—REPAIRS AND IMPROVEMENTS 


The appropriation “contingent expenses, Foreign Service”, is available for 
the necessary cost of mak.ng minor alterutionus, if determined by the Sec- 
re.ary of State to be in the interests of the United States, in a building 
leased for use as an American Legation for the purpose of adapting the 
building for use also as uv consulate, Which alterations cannot be required 
of the lessor under the terms of the lease, provided the written colselt of 
the lessor thereio is obtained as required by the lease. 


Comptroller General McCarl to the Secretary of State, November 19, 1935: 
There has been received your letter of October 30, 1935, as follows: 


In accordance with the policy of combining wherever possible the diplomatic 
and consular representation of this Government in foreign capitals, the Amer- 
ican Colsulate at Riga, Latvia, is vacating its quarters and moving into the 
same building with the American Legation at Riga, wh.ch the Legaiion occu- 
pies under contract of lease no. S850fa—5. 

In adapting the Legation building to use for combined offices of the Legation 
and consulate, certain changes in the arrangemeut of space have become 
necessary : 

(1) In one of the attics of the building, now unfinished, it is proposed to 
lay a floor in order to accommodate certain files and archives. There are en- 
closed a copy of despatch no. 911 of Oc ober 12, 1935, and photostatie copies 
of its attached diagrams, from the Legation at Riga, showing the crowded 
condition of the floors now in use and the need for additional space in the 
attic for storage purposes. 

(2) In the Minister’s new office it has been found necessary to make certain 
alterations of doorways. There is enclosed a copy of despatch no. 912 of Octo- 
ber 12, 1935, from the Legation at R.ga, together with a photostatic copy of 
the diagram enclosed therewith, which explains and shows the changes to be 
made in this connection. 

It will be appreciated if you will indicate at an early date whether the 
costs of the changes suggested are allowable as expenditures from the appro- 
priation “ contingent expenses, Foreign Service, 1936.” 


From the copies of dispatches, nos, 911 and 912, each dated October 
12, 1935, accompanying your letter, it appears that the repairs and 
alterations are proposed for the purpose of adapting the building for 
use by the American Consulate at Riga, Latvia, in addition to use 
by the American Legation—the latter being the purpose for which 
the building was leased. The laying of a floor in one of the unfin- 
ished attics of the building to accommodate certain files and archives 
and the alteration of doorways—removing doors from certain exist- 
ing doorways and hanging them in other existing doorways, to meet 
a Government need arising more than a year after the beginning of 
the tenancy, do not appear to be “ corrections ” such as the lessor is 
required, under paragraph 9 of the lease, to make. Neither does it 
appear that these alterations constitute permanent improvements to 
private property such as are not authorized to be made at the 
expense of the Government. 

The appropriation made in the act of March 22, 1935, 49 Stat. 70, 
for contingent expenses, Foreign Service, contains, in addition to 
the provision for “ repairs, preservation, and maintenance of Gov- 
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ernment-owned diplomatic and consular properties ”, a separate pro- 
vision for “ repairs, including minor alterations ”, without any quali- 
fication as to ownership of the properties. The alterations here in 
(question would appear to be “ minor alterations.” 

Paragraph 11 of the lease provides “ the lessee shall not have the 
right to undertake any reconstruction or changes of the premises 
without the written consent of the lessor.” 

Accordingly, I have to advise that if you should determine it will 
be in the interests of the United States to make such alterations, and 
the lessor gives written consent thereto, the appropriation “ contin- 
gent expenses, Foreign Service ” is available for the necessary costs 
thereof. 


(A-67598) 
CONTRACTS—BITUMINOUS COAL—STATUTORY TIME LIMITATION 


Contracts for the purchase of bituminous coal for periods in excess of 30 days 
are prohibited by the Bituminous Coal Conservation Act of 1935, 49 Stat. 
991, until the prices of coal shall have been established as required by 
said act, but an option for renewal to be exercised at the end of each 30 
days until the prices shall have been established may properly be included 
in the contract. However, the exercise of the option will necessitate a 
showing that such action was in the interest of the United States. 


Comptroller General McCarl to the Administrator, Veterans’ Administration, 
November 20, 1935: 


There has been received your letter of November 12, 1935, as 
follows: 


Proposals for furnishing 1,800 tons of bituminous slack or screenings coal to 
the Veterans’ Administration Facility, Cheyenne, Wyoming, were opened in 
the supply service on September 30, 1935. The lowest bid received was that of 
the Gunn-Quealy Coal Company at $1.35 per ton, f. o. b. mines, with a freight 
rate of $2.10. 

After proposals were solicited and before the opening, Public, No. 402, 74th 
Congress was enacted into law. Subparagraph (e), part 2, of section 4, of 
this act, reads as follows: 

“From and after the date of approval of this act, until prices shall have 
been established pursuant to subsections (a) and (b) of part II of this sec- 
tion, no contract for the sale of coal shall be made providing for delivery for 
a period longer than thirty days from the date of the contract.” 

In view of the above provision prohibiting contracts for delivery of coal for 
periods longer than thirty days pending establishment of prices pursuant to 
subsections (a) and (b) of part 2, section 4, of the act, the Gunn-Quealy Coal 
Company was furnished with a proposed supplemental agreement with request 
that they execute such agreement and return it to this office, being advised at 
the same time that execution of the agreement could not be taken as a guar- 
antee that the proposal would be accepted, since it might be necessary to sub- 
mit the matter to higher accounting officials of the Government .in order to 
secure an opinion as to the legality of such an agreement. Copy of the letter 
dated October 23, 1935, submitting this proposed agreement to the Gunn- 
Quealy Coal Company, together with the proposed agreement which has been 
executed by the Gunn-Quealy Coal Company, and copy of letter dated October 
28. 1935, from the Gunn-Quealy Coal Company returning the executed agree- 
ment is attached hereto. 

In view of the impracticability of soliciting proposals every thirty days 
throughout the balance of the fiscal year or until prices are established under 
the above act, it would be highly desirable to accept the proposal of the 
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Gunn-Quealy Coal Company, together with the supplemental agreement, which 
has been executed by them. This would make a contract for delivery for a 
period of thirty days from the date of acceptance of the proposal, and the 
contract would provide for renewal by mutual agreement for successive thirty- 
day periods until June 30, 1936. 

It will be appreciated if you will furnish your decision as to the legality 
of this proposed agreement at the earliest possible date. 

Pending your decision in this matter the Facility at Cheyenne is purchasing 
its coal from the Gunn-Quealy Coal Company without a contract inasmuch as 
this company submitted the lowest acceptable bid. 


The statute quoted in your letter of November 12, 1935, having 
prohibited contracts for the sale of coal for a period longer than 
30 days from the date of the contract until prices shall have been 
established pursuant to the terms of the Bituminous Coal Con- 
servation Act of 1935, there is no legal basis for the Veterans’ Ad- 
ministration to contract for a longer period than 30 days for the 
purchase of such coal. While such contract may properly contain 
an option for renewal to be exercised at the end of each 30 days 
during the balance of the current fiscal year, it will be necessary to 
show in connection therewith that the exercise of the option was in 
the interest of the United States and does not impose on the United 
States any greater cost for the coal than if obtained upon competi- 
tive bids each 30-day period until the prices of coal shall have 
been established in accordance with subsections (a) and (b) of part 
II, section 4, of the Bituminous Coal Conservation Act of 1935. 


(A-66418) 


PRUNE EXPORTATION AND DIVERSION PLAN—AGRICULTURAL 
ADJUSTMENT ADMINISTRATION 


Funds made available by section 32 of the act of August 24, 1935, 49 Stat. 774, 
for payment of benefits and indemnities in connection with a proposed 
plan for exportation and diversion of substandard prunes from the normal 
channels of trade, are not available for payments of expenses, such as 
administrative and overhead costs of operation, of a private corporation 
organized for that purpose. 


meee General McCarl to the Secretary of Agriculture, November 21, 
1935: 


Consideration has been given your letter of October 14, 1935, as 
follows: 


It is proposed to put into effect a program to operate until the end of the 
present fiscal year (June 30, 1986), to encourage the exportation and domes- 
tic consumption of prunes and prune products. This program is proposed 
pursuant to the provisions of section 32, Public, Number 320, 74th Congress, 
approved August 24, 1935, which reads as follows: 


“There is hereby appropriated for each fiscal year beginning with the fiscal 
year ending June 30, 1936, an amount equal to 30 per centum of the gross 
receipts from duties collected under the customs laws during the period Janu- 
ary 1 to December 31, both inclusive, preceding the beginning of each such 
fiscal year. Such sums shall be maintained in a separate fund and shall be 
used by the Secretary of Agriculture only to (1) encourage the exportation of 
agricultural commodities and products thereof by the payment of benefits in 
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connection with the exportation thereof or of indemnities for losses incurred 
in connection with such exportation or by payments to producers in connection 
with the production of that part of any agricultural commodity required for do- 
mestic consumption; (2) encourage the domestic consumption of such commodi- 
ties or products by diverting them, by the payment of benefits or indemnities or 
by other means, from the normal channels of trade and commerce; and (3) 
finance adjustments in the quantity planted or produced for market of agricul- 
tural commodities. The amounts appropriated under this section shall be ex- 
pended for such of the above-specified purposes, and at such times, in such 
manner, and in such amcunts as the Secretary of Agriculture finds will tend to 
increase the exportation of agricultural commodities and products thereof, and 
increase the domestic consumption of agricultural commodities and products 
thereof: Provided, That no part of the funds appropriated by this section shall 
be expended pursuant to clause (8) hereof unless the Secretary of Agricul- 
ture determines that the expenditure of such part pursuant to clauses (1) and 
(2) is not necessary to effectuate the purposes of this section: Provided fur- 
ther, That no part of the funds appropriated by this section shall be used for 
the payment of benefits in connection with the exportation of unmanufactured 
cotton.” 

In the United States the commercial production of prunes is confined to the 
Pacific Coast States, with the major production in the State of California. A 
normal crop, in terms of dried tonnage, is about 200.000 tons. All but a negligible 
part of this crop is normally marketed as natural dried prunes. 

Dried prunes are a staple fruit food widely distributed in domestic and for- 
eign markets. Until the crop year of 1934-35, approximately 59 percent of the 
total domestic production was exported. This foreign market, however, was 
considerably curtailed, beginning in 1934, with the most severe curtuilment re- 
sulting from exchange restrictions, particularly in the German market. During 
the five-year period of 1929-1933. inclusive, the average annual shipments to 
Germany were approximately 28,000 tons. During the crop year just past, the 
total shipments into Germany were less than 5,000 tons. This decline in the 
German and other foreign markets has thrown on. the domestic trade a large 
quantity of substandard and small-size prunes which were formerly marketed 
almost exclusively abroad. The effect of attempting to market these supplies on 
the domestic market has been to depress the prices of all classes of prunes 
marketed, both at home and abroad. Prices being paid to growers currently are 
about 60 percent below the 1910--14 parity price level as defined in the Agricul- 
tural Adjustment Act. 

There are at the present time between 20,000 and 25,000 tons of substandard 
prunes available from the 1934 and 1935 crops. The substandard prunes from 
the 1934 crop are being held for the account of prune growers by the Prune 
Marketing Agreement Control Board established pursuant to marketing agree- 
ment no. 53 and license no. 87, under the Agricultural Adjustment Act. Practi- 
cally all of the substandard prunes from the 1935 crop are still in the hands of 
prune growers, except for small quantities which have been purchased hy packers. 
No marketing agreement is in effect for the 1935 crop. Unless this large quantity 
of substandard prunes can be perm@nently removed from the normal channels 
of trade in packed prunes and diverted into export and byproduct channels, the 
effect of the marketing of these substandard prunes will be to depress substan- 
tially the prices received by growers for all of their 1935 crop prunes. On the 
other hand, if these substandard prunes are removed from the normal channels 
of trade in packed prunes it will not only improve the market for 1935 standard 
prunes but it will also encourage the domestic consumption of prunes by main- 
taining the quality of prunes marketed in the nurmal channels of trade. 

In order to encourage the exportation and the domestic consumption of 
prunes in accordance with the purposes of clauses 1 and 2 of section 32 of 
Public, No. 320, quoted above, representatives of he prune growers of the Pacific 
coast have taken steps to organize the Pacific Prune Products Association, a 
nonprofit California corporation. This association will purchase substandard 
prunes from the 1934 and 1935 crops for the purpose of diverting such piunes 
into export and byproduct channels in a manner which will prevent their 
being used in the normal channels of trade for packed piunes. It is expected 
that these substandard prunes will be disposed of in approximately the following 
manner : 

1. Twenty-five to thirty-five percent will be exported in a macerated form 
which will prevent eventual sale in the regular channels of trade as packed 
prunes. 
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2. About twenty-five percent will be sold for conversion into alcohol. 

3. About twenty to twenty-five percent will be diverted into the manufacture 
of mixed livestock feeds. 

4. The remainder will be sold to domestic packers who enter into contracts 
to divert them into such byproducts as prune concentra e, pitted prunes, prune 
brandy, prune juice, prune butter, and a number of other miscellaneous outlets 
which are relatively insignificant at the present time but which promise to 
become important outlets for substandard prunes. 

It is contemplated that the Pacific Prune Products Association will purchase 
substandard prunes from growers and others from time to time on the basis 
of schedules of prices approved by the Secretary of Agriculture. These sched- 
ules of prices will represent the minimum prices found necessary to divert these 
grades of prunes from the normal channels of trade to the association. Some 
packers now follow the practice of mixing some substandard prunes with 
standard prunes, with the result that debased packs injurious to the prune 
industry as a whole are sold in competition with prunes packed exclusively from 
standard prunes. In such instances, however, packers frequently purchase the 
better grades of substandard prunes at prices which are not commensurate with 
the quality of the product. In arriving at a schedule of prices for the purchase 
of substandard prunes, however, it will be necessary to keep in mind the 
necessity of attracting to the association practically all of the substandard 
prunes in order that they may not be mixed in packs of standard prunes. 

Funds for such purchases of substandard prunes will be obtained by the asso- 
ciation from advances made to the association by the Recoustruction Finance 
Corporation. After the prunes have been purchased, it is contemplated that the 
association, with the prior approval of the Secretary of Agriculture, will make 
offerings of the various grades of substandard prunes in such manner as to 
assure encouragement of the exportation of these prunes in macerated form 
or the encouragement of domestic consumption in other than the normal chan- 
nels of tradle. Those who purchase prunes from the association will be required 
to enter into a contract requiring that such prunes be utilized in such manner 
as the Secretary finds will encourage the exportation of the prunes or en- 
courage domestic consumption by diversion from the normal channels of trade. 
It is also contemplated that at the time such offerings are made and accepted, 
the Secretary of Agriculture will enter into a specific ngreement with the asso- 
ciation to make a payment to the association equivalent to the difference be- 
tween the amount which it receives for said prunes and the amount represented 
by the cost of the prunes to the association in the form of the original pur- 
chase price and acerued charges for administration, storage, insurance, trans- 
portation, maceration, and other incidental handling charges. The association 
will then utilize the proceeds from the sale of the prunes and the payments 
received from the Secretary of Agriculture to reimburse the Reconstruction 
Finance Corporation for funds advanced to the association by the Reconstruc- 
tion Finance Corporation. 

For your information, there are attached the following forms and documents, 
all of which have been drafted with a view to providing the machinery neces- 
sary to effectuate the declared purpose of the present proposal: 

1. Agreement between the Secretary of Agriculture and the Pacific Prune 
Products Association. 

2. Articles of Incorporation of Pacific Prune Products Association. 

3. Bylaws of Pacific Prune Products Association. 

4. Substandard prune purchase contract. 

5. Substandard prune sales contract. 

In my opinion, this proposed program will be effective in encouraging the 
exportation of substandard prunes and will aid the reestablishment of our 
normal export trade in standard prunes. In addition, this program will en- 
courage the domestic consumption of prunes by diverting the substandard por- 
tion of the crop into relatively new and unimportant byproducts and away from 
the normal channels of trade. Of equal importance, perhaps, is the fact that 
the elimination of substandard prunes from the normal channels of trade will 
encourage the domestic consumption of standard prunes by reason of the im- 
provement in the quality of products which will be offered in the normal 
channels of trade. 

In my letter of September 9, addressed to you, estimates were submitted 
as to the probable maximum expenditures pursuant to clauses (1) and (2) of 
section 32. In making these estimates, consideration was given to the pos- 
sibility of utilizing a portion of the funds appropriated by section 32 for the 
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encouragement of the exports of prunes, and in connection with the purchase 
of prunes for diversion into relief or other noncompetitive trade channels. 
It is expected that, in connection with the proposed program outlined herein, 
not more than approximately $600,000 will be required, which sum is substan- 
tially less than the quantity previously estimated as a maximum amount which 
might be utilized for the encouragement of the exportation and domestic con- 
sumption of prunes. 


Your opinion on the question of the availability of funds under clauses (1) 
and (2) of section 82 in the act of August 24, 1935, for disbursement under the 
proposed plan and your approval of the enclosed forms is respectfully requested. 
In view of the fact that the present crop of prunes is now being harvested, an 
early reply will be greatly appreciated; and if in any way your determination 
may be facilitated by detailed statements in support of the findings and de- 
terminations which have been briefly described herein, or in any other manner, 
the Department will render any assistance which you may request, 

While the objects sought to be obtained appear within the pur- 
poses, (1) and (2), for which the appropriation was made—sec- 
tion 32, act of August 24, 1935 (49 Stat. 774), the plan of operating 
through a private corporation raises questions going to the legal 
availability of the appropriation for particular uses which the 
details of the plan suggest as contemplated. For instance, the ad- 
ministrative and overhead costs of operating the private corpora- 
tion, the Pacific Prune Products Association, with which you pro- 
pose to contract. It is to be noted that under purpose (1) of sec- 
tion 32, encouragement may be given by the Secretary with respect 
to exportations by the payment of “ benefits” or “ indemnities for 
losses incurred ”, and that under purpose (2) he may encourage 
domestic consumption by diverting commodities from the normal 
channels of trade “by payment of benefits or indemnities ” or “ by 
other means.” Thus all payments must be for “ benefits” or “ in- 
demnities ” having immediate relation to exportation or to diver- 
sion from normal channels of trade. In connection with transac- 
tions between the Government and producers involving exportations 
or diversions from normal channels of trade it would seem less diffi- 
cult to define the limits of the terms “ benefits ” and “ indemnities ” 
than where, as is proposed, an intermediary is to be utilized—a 
private corporation. Clearly it would be an unauthorized use of 
the appropriation to pay expenses of the corporation having no 
direct and immediate relation to the purchase and exportation or 
the purchase and diversion, of the commodity involved. The plan 
proposed seems to contemplate there will be supervision of such 
administrative and overhead corporation costs by or for the Sec- 
retary, apparently with a view to their being duly limited, but such 
arrangement would make for confusion as it is not an administrative 
matter but a responsibility of this office to determine the legal 
availability of the appropriation for particular payments. It would 
seem highly desirable to have the rights and responsibilities of the 
respective parties, so far as uses of the appropriation may be in- 
volved, clearly defined in advance. 
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Inasmuch as the plan is primarily in the interest of the growers 
of prunes, the purpose being to encourage the exportation and the 
diversion from usual channels of trade, of substandard prunes, to 
provide a greater market and larger returns for standard prunes, 
thus rebounding to the benefit of the members of the prune industry, 
and inasmuch as the corporation has been or is to be organized by 
and managed by members of such industry, it would seem that the 
industry should contribute to the effectuation thereof by charging 
to the increased returns received by them from their standard 
prunes all administrative and overhead expenses in the establish- 
ment and operation of the corporation. That is to say, the only 
expense which apparently should be borne by the United States 
is the difference between the price paid by the association for the 
substandard prunes, together with necessary and actual incidental 
costs, and the price at which the association may sell such sub- 
standard prunes for export or for diversion to other than usual 
domestic channels of trade and commerce—the purchase and sales 
prices in each instance to be subject to control by the Secretary of 
Agriculture, acting personally or through an official representative. 
The form of contract should be adjusted accordingly. 

With respect to incidental costs there would seem proper for 
inclusion those necessary and having relation to each transaction 
such as transportation, storage, insurance, handling charges, and 
possibly—in exceptional cases—reasonable interest on amounts while 
actually and necessarily invested in purchases awaiting sale or other 
disposition. Accordingly, it is suggested that the term “ Net sales 
price” as defined in paragraph 9 (c) of the proposed draft of 
agreement be changed to read as follows: 


The term “Net sales price” as used in this agreement shall be deemed to 
be the “Sales price” less the costs of storage, transportation, insurance, 
interest, and any other incidental handling charges properly apportionable to 
the particular lot of such substandard prunes sold. 


There appears nothing in the forms of purchase and sales con- 
tracts to which this office is required to object and this office is not 
now concerned with respect to the terms of the proposed articles of 
incorporation or the bylaws of the corporation. 


(A-66644) 
PHOTOGRAPHS OF GOVERNMENT EMPLOYEES 


The cost of photographs of temporary substitutes of the Post Office Depart- 
ment for the purpose of identification is a personal expense and is not 
chargeable to public funds in the absence of express statutory authority. 


Comptroller General McCarl to the Postmaster General, November 21, 1935: 
There was received your letter of October 15, 1935, as follows: 


In many of the larger post offices of the country, especially at Christmas time, 
and in some offices practically every evening, it is necessary to employ a large 
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number of temporary substitutes. It is impossible for the watchman and 
supervisors of these offives to know and identify all of these temporaries. 

It is believed to be in the interest of the service, for the protection of mail 
matter and the revenues of the Department, that some means should be pro- 
vided to enuble supervisors and watchmen to identify persons seeking access to 
the workrooms of post offices. 

After carefully considering the matter the Department is contemplating the 
use of an identification card to contain a small photograph of the temporary 
employee. 

The purpose of this letter is to ascertain whether the Department would he 
permitted under the law to contract locally, on a competitive bid basis, with 
some photographer to take these photographs and for the Department to pay 
for them from the appropriation “ Miscellaneous items, first- and second-class 
post offices.” 


The appropriation proposed to be charged, appearing in the act of 
May 14, 1935 (49 Stat. 238), provides as follows: 

Miscellaneous items, first- and second-class post offices: For miscellaneous 
items necessary and incidental to the operation and protection of post offices 


of the first and second classes, and the business conducted in connection there- 
with, not provided for in other appropriations, $1,990,000. 


The cost of photographs of individual employees for the purpose 
of identification is a personal expense, not chargeable to public funds 
in the absence of express statutory authority, which does not appear 
in the appropriation item in question. Decision of April 25, 1930, 
A-30972. If identification cards containing the photographs of tem- 
porary postal employees are deemed essential during the holiday 
season, the employees should be required to furnish the photographs 


at their own expense as they are required to do in connection with 
applications for civil-service positions. 
The question presented is answered in the negative. 


(A-65474) 


POTATO ACT OF 1935—FUNDS CHARGEABLE WITH ADMINISTRATIVE 
EXPENSES—TREASURY DEPARTMENT 


Administrative expenses incurred by the Treasury Department in the perform- 
ance of duties imposed upon it by the Potato Control Act of August 24, 
1935, 49 Stat. 782, may be paid from-any appropriation available gen- 
erally to the Department for administrative expenses or for collecting the 
internal revenue or from funds advanced to that Department by the Secre- 
tary of Agriculture from funds made available to him pursuant to section 
216 (a) of that act. 


———— General McCarl to the Secretary of the Treasury, November 22, 
1935: 


There has been received your letter of November 13, 1935, as 
follows: 


The question has arisen as to a possible source of funds to be used in the 
administration of the taxes provided for under title II of the act approved 
August 24, 1935 (Public, No. 320, 74th Congress). Title II is identified as 
“The Potato Act of 1935.” 

This Department has been considering the scope and character of the duties 
imposed upon it by the act, and the extent to which, if any, the performance of 
such duties is contingent upon prior performance by the Department of Agri- 
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culture of its functions under the law. No final decision on the matter has 
been reached. Meanwhile there also exists a question as to the source of funds 
for the administration of the taxes provided for in the act. As there is but 
limited time remaining between now and December 1, which is the date the 
act specifies as the effective date of the taxes, it is necessury tu usceriain at 
the earliest possible date the source of funds available for administrative 
expenses. 

Section 216 of the act contains certain provisions with respect to funds for 
administrative expenses. 

An opinion is accordingly requested as to what funds, if any, are available 
for the administrative expenses of this Departinent under section 216 of the 
act, or under the appropriation made to the Treasury Department for the 
Bureau of Internal Revenue, or from any other source. 


Section 216 of the act of August 24, 1935 (49 Stat. 789), provides: 


(a) The proceeds derived from the taxes imposed by this title are hereby 
authorized to be appropriated to be available to the Secretary of Agriculture for 
administrative expenses, for all purposes of the Agricultural Adjustment Act, 
as amended, for refunds of taxes and for other payments under this title. The 
Secretary of Agriculture and the Secretary of the Treasury shall estimate from 
time to time the amount of taxes which will be collected under this title during 
a period following any such estimate not in excess of four months, and the 
Secretary of the Treasury shall. out of any money in the Treasury not other- 
wise appropriated, advance to the Secretary of Agriculture the amounts so 
estimated. The amount of any such xdvance shall be deducted from such tax 
proceeds as shall subsequently become available under this subsection: P.ovidcd, 
That all taxes imposed by section 230 of this title, collected upon potitves com- 
ing from the possessions or territories of the United States, shall not be covered 
into the general fuud of the Treasury of the United States but shall be held us 
u separate fund and paid into the treasuries of the said possessions and terri- 
tories, respectively, to be used and expended by the governments thereof for the 
benefit of agriculture. 

(b) The administrative expenses provided for under this section shall include, 
along others, expenditures for personal services and rent in the District of 
Columbia and elsewhere, for law books, periodicals, newspapers, and books of 
referelce, for contract stenographic reporting services, for the purchase or hire 
of vehicles, including motor vehicles, and for printing and paper in addition to 
allotments under the existing law. 

(c) The Secretary of Agriculture may advance or transfer to the Treasury 
Department, to the Post Office Department. and to any other department or 
ugency, cut of funds available for administrative expenses under this title, such 
sums as are required to pay administrative expenses of, and refunds made by, 
such departments or agencies in the administration of this title. 

(d) There is hereby authorized to be appropriated to be available to the 
Secretary of Agriculture such sums as may be necessary for administrative 
expenses, for refunds of taxes, and for other advances or payments under this 
title 


In decision of November 13, 1935, A-65474 (15 Comp. Gen. 398), 
to the Secretary of Agriculture, after quoting the provisions of sec- 
tion 216 (a), supra, it was stated— 


When an estimate is made in accordance with the foregoing statute, the 
amount thereof may be immediately advanced by the Secretary of the Treasury, 
out of any money in the ‘Treasury not otherwise appropriated, and thereupon 
will be available for administrative expenses authorized under the act. 

While the provisions of section 216 (c), supra, authorize the Secre- 
tary of Agriculture to advance or transfer to your department a por- 
tion of any funds made available to him for administrative expenses 
under the act if and when required to pay administrative expenses 


incurred by your department in carrying out the provisions of the 
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act, the duties and responsibilities specifically imposed upon your 
department under the act are not dependent upon the receipt of any 
such transfers or advances. See sections 202 (f) ; 208 (b) ; 211; 212; 
214 (a); 215, 217; 225; 226; 227; 228; and 231. Consequently, any 
appropriation available generally for the administrative expenses of 
your department or for collecting the internal revenue may be used 
for the administrative expenses incident to the performance of the 
duties imposed upon your department under the Potato Act of 1935. 


(A-67411) 
PAY—PERIOD—ARMY AIR CORPS OFF ICER—TEMPORARY RANK 


A captain of the Air Corps of the Regular Army, with less than 20 years’ service, 
who is first appointed in the Regular Army in the grade of second lieutenant, 
but not appointed under the provisions of the first sentence of section 24 of 
the National Defense Act, as amended, 41 Stat. 771, and who is assigned to 
duty under section 3 of the act of July 2, 1926, 44 Stat. 782, with temporary 
increased rank of lieutenant colonel, is entitled to the pay of the fourth and 
not the fifth period. 


Decision by Comptroller General McCarl, November 22, 1935: 


There is for consideration the correctness of settlement allowing 
the claim of Lieutenant Colonel (T.) Romeyn B. Hough, Jr., Air 
Corps, United States Army, for difference between pay of the fourth 
period and fifth period, from March 2 to 31, 1935, while assigned 
to duty as Chief, Industrial War Plans Section, Material Division, 
Air Corps, Wright Field, Ohio, with temporary increased rank from 
captain to lieutenant colonel, under the provisions of section 3 of the 
act of July 2, 1926, 44 Stat. 782, by Claims Settlement No. 0380356, 
Certificate No. 0376791, dated October 18, 1935, in the amount of 
$68.87. 

The provisions of section 3 of the act of July 2, 1926, authorizing 
the Secretary of War to assign officers of the Air Corps to flying 
commands with temporary increased rank including pay and allow- 
ances appropriate to such rank, were considered in decision A-61698, 
May 13, 1935, 14 Comp. Gen. 828, wherein it was stated: 

* * * ‘The base pay of lieutenant colonel may be in any one of three pay 
periods, not based on any standard of efficiency, but by reason of length of 
service or circumstances of entering the service. An officer holding the rank 
of lieutenant colonel is entitled to base pay of the sixth period if he has com- 
pleted thirty years’ service; to pay of the fifth period (1) if he has com- 
pleted twenty years’ service, (2) if his first appointment in the permanent 
service was in a grade above that corresponding to captain in the Army, or 
(3) if appointed to the Regular Army under the provisions of the first sen- 
tence of section 24 of the National Defense Act; and to pay of the fourth period 
if not within the conditions prescribed for the fifth or sixth period. * * * 

The military services of Lieutenant Colonel Hough are shown by 
the Official Army Register, 1935, to be as follows: 
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2 It. Inf. Sec. O. R. C. 15 Aug. 17; accepted 15 Aug. 17; active duty 15 Aug. 17; 
vacated 14 Nov. 17. 2 It. of Inf. 26 Oct. 17; accepted 14 Nov. 17; 1 It. (temp.) 
17 June 18; A. S. 19 Sept. 18; 1 lt. 6 Sept. 19; trfd. to A. S. 1 July 20; capt. 
1 July 20. 


This record shows that the officer’s first apointment in the Regular 
Army was in the grade of second lieutenant on October 26, 1917, and 
that he has completed less than 20 years’ service. He is not within 
any of the provisions entitling to pay of the sixth or fifth periods, 
making applicable in his case the base pay prescribed for the fourth 
period. 

Reference was made to section 3 of the act of June 10, 1922, 42 
Stat. 627, as entitling lieutenant colonels to pay of the fifth period. 
It is also asserted that pay of the grade of lieutenant colonel under 
the act of May 11, 1908, is an amount equal to the base pay of the 
fifth period under the 1922 statute. Section 3 of the 1922 statute 
covers the pay of officers of the National Guard and reserve officers 
authorized to receive Federal pay. Furthermore, paragraph 9 of 
section 1 of the same act provides that during the existence of a state 
of war lieutenant colonels holding either permanent or temporary 
commissions shall receive the pay of the fifth period unless entitled 
to the pay of a higher period. Neither of these provisions is applicable 
in the case of this officer. Paragraph 5 of section 1 of such law covers 
his case and this office must necessarily apply the law as enacted by 
the Congress. The fact some other lieutenant colonel under different 
service conditions is entitled under the law to a different rate of pay 
is no basis for allowing this officer any amount in excess of that 
specifically prescribed for his service. The 1908 statute provided 
only one rate of pay for a lieutenant colonel, $3,500, and limited the 
pay inclusive of longevity to $4,500, while the act of 1922 provides 
three rates of base pay, i. e., $3,000, $3,500, and $4,000, and permits 
longevity increase up to 50 percent thereof except as otherwise limited. 
The latter act has superseded the former act and the rate of pay 
authorized to be paid to a particular officer is determined by the 
conditions of his services. 

The only pay to which Lieutenant Colonel Hough is entitled is 
that prescribed by paragraph 5 of section 1 of the act of June 10, 
1922, which, for his services, is fourth-period pay. The settlement 
allowing fifth-period pay is erroneous, and is revised upon my own 
motion. The amount of $68.87 therein allowed is disallowed, and the 
amount certified due the United States. 





438 DECISIONS OF THE COMPTROLLER GENERAL 
(A-67511) 


MILEAGE—ARMY RESERVE OFFICERS—PLACE OF ACTIVE DUTY TO 
HOME 


An officer of the Army Reserve relieved from active duty in time to revert to 
inactive status at his home, whose relief from active duty is not because 
of the termination of his commission in the Reserve Corps, is entitled 
to mileage for the travel involved even though not immediately performed, 
if the travel is performed while an officer of the Reserve Corps under the 
conunission under which the related services were rendered. 


Comptroller General McCarl to Major Carl Halla, United States Army, No- 
vember 22, 1935: 

There has been received your letter of October 10, 1935, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Captain Stanley E. Watkins, Field 
Artillery Reserves, United States Army, in the amount of $95.13, 
covering his claim for mileage on account of travel commenced Au- 
gust 29, 1935, and completed September 7, 1935, from Cody, Wyo., to 
Winslow, Ariz., under paragraph of Special Orders No. 51, Head- 
quarters, Eighth Corps Area, dated April 27, 1934, relieving him 
from duty in time to revert to inactive status at his home on July 29, 
1934, 

The act of June 4, 1920, 41 Stat. 776, provides that reserve officers— 

* * * When on active duty he shall receive the same * * * allow- 
ances as an officer of the Reguiar Army * * * and mileage from his home 
to his first station and from his last station to his home, * * *. 

In the case of an officer of the Regular Establishment retired from 
active service and directed to proceed to his home, it has been held— 
& Comp. Gen. 327—that the travel must be performed within 1 
year from date of retirement. As stated in the cited decision, the 
validity of the order, so far as it entitles the officer to mileage, is 
that the order was issued to him while on the active list dnd was 
to be operative coincident with his retirement. There is no statute 
providing mileage for the travel of a retired officer from the place 
of retirement to his home. An officer on discharge from service, 
except by way of punishment for an offense, is entitled to 4 cents 
per mile from the place of discharge to the place of his residence 
at the time of his appointment, or to the place of original muster 
into the service. Act of March 2, 1901 (31 Stat. 902). Enlisted men 
on discharge, except by way of punishment for an offense, are en- 
titled to travel allowance as provided in section 126 of the National 
Defense Act, as amended September 22, 1922 (42 Stat. 1021). Travel 
allowance either for discharged officers or discharged enlisted men 
under the cited statutes is payable irrespective of the performance 
of the travel. A reserve officer relieved from active duty is, by 
the statute quoted above, entitled to mileage from his last duty 
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station to his home. To entitle to mileage there must be an order 
directing the travel, issued in connection with and before relief from 
active duty, and the travel directed must be performed in compliance 
with the order. However, the purpose of the statute is to make 
possible by proper administrative orders the return of the officer 
at public expense to the place from which he entered upon active 
duty. The travel must be as an officer of the Reserve Corps unless 
the relief from active duty results from the termination of the officer’s 
commission in the Reserve Corps, in which case the travel must be 
performed promptly. See A-67234, November 15, 1935. The right 
to mileage from his last station to his home, under a proper order 
is given by the statute, and the statute suggests no limit except that 
the travel shall be as an officer of the Reserve Corps. If travel 
from his last station to his home is performed by an officer pur- 
suant to appropriate orders before the termination of his commis- 
sion in the Reserve Corps, payment is authorized under the statute. 
Your submission does not show whether Captain Watkins, during 
the period August 29 to September 7, 1935, when the travel is 
claimed to have been performed, was an officer of the Reserve Corps 
under the commission under which his services were rendered and 
in connection with which he was directed to proceed to his home. 
If he was such officer, the information should be shown on the 


voucher, and the voucher, as so amended, if otherwise correct, may 
be paid. 


(A-66931) 


LAND-GRANT COLLEGES—ENDOWMENT AND SUPPORT—ACT OF 
JUNE 29, 1935 


Funds paid the State of Florida under section 22 of the act of June 29, 1935 
(49 Stat. 489), providing for the more cumplete endowment and support of 
so-called land-grant colleges, are required to be divided between 
colleges for white and colored students in the same proportion as in 
the case of appropriated moneys theretofore received for the same purpose 
under the basic act of July 2, 1862 (12 Stat. 503), as amended and supp!e- 
mented by the act of August 30. 1890 (26 Stat. 417), and reports of the 
moneys so received and disbursed are required as in the case of such 
previously appropriated moneys. 


Comptroller General McCarl to the Board of Control of Florida Institutions 
of Higher Learning, November 23, 1935: 


There has been received the letter of your secretary dated October 
23, 1935, as follows: 


Interior Appropriation Warrant No. 16 dated August 12, 1935, in the sum of 
$20,000.00 payable to the “ Treasurer, State of Florida, Tallahassee, Florida ” 
hus been received by Honorable W. V. Knott, treasurer of the State of Florida. 

This check is in payment pursuant to title II, section 22, of the act approved 
June 29, 1935, Public No. 182, 74th Congress, providing for the more complete 
endowment and support of land-grant colleges. 
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The State of Florida has two land-grant colleges; namely, the University of 
Florida, Gainesville, Florida, for the white race and the Florida Agricultural 
and Mechanical College for Negroes, Tallahassee, Florida, for the Negro race. 

It is my understanding that this appropriation is considered supplementary to 
the Morrill-Nelson Fund for these institutions that requires an equal division 
of the $50,000.00 coming to the State of Florida each year. 

Please let me know if it is your understanding that this $20,000.00 must be 
equally divided between the two land-grant colleges located in this State. 


Section 22 of title II of the act approved June 29, 1935 (49 Stat. 
439), provides: 


In order to provide for the more complete endowment and support of the 
colleges in the several States and the Territory of Hawaii entitled to the bene- 
fits of the act entitled “An act donating public lands to the several States and 
Territories which may provide colleges for the benefit of agriculture and the 
mechanic arts”, approved July 2, 1862, as amended and supplemented (U. S. C., 
title 7, sees. 301-328; Supp. VII, sec. 304), there are hereby authorized to be 
appropriated annually, out of any money in the Treasury not otherwise appro- 
priated, the following amounts: 

(a) For the fiscal year beginning after the date of the enactment of this 
act, and for each fiscal year thereafter, $980,000; and 

(b) For the fiscal year following the first fiscal year for which an appropria- 
tion is made in pursuance of paragraph (a) $500,000, and for each of the two 
fiscal years thereafter $500,000 more than the amount authorized to be appro- 
priated for the preceding fiscal year, and for each fiscal year thereafter $1,500,- 
000. The sums appropriated in pursuance of paragraph (a) shall be paid 
annually to the several States and the Territory of Hawaii in equal shares. 
The sums appropriated in pursuance of paragraph (b) shall be in addition to 
sums appropriated in pursuance of paragraph (a) and shall be allotted and 
paid annually to each of the several States and the Territory of Hawaii in the 
proportion which the total population of each such State and the Territory of 
Hawaii bears to the total population of all the States and the Territory of 
Hawaii, as determined by the last preceding decennial census. Sums appro- 
priated in pursuance of this section shall be in addition to sums appropriated or 
authorized under such act of July 2, 1862, as amended and supplemented, and 
shall be applied only for the purposes of the colleges defined in such act, as 
amended and supplemented. The provisions of law applicable to the use and 
payment of sums under the act entitled “An act to apply a portion of the pro- 
ceeds of the public lands to the more complete endowment and support of the 
colleges for the benefit of agriculture and the mechanic arts established under 
the provisions of an act of Congress approved July second, eighteen hundred and 
sixty-two”, approved August 30, 1890, as amended and supplemented, shall 
apply to the use and payment of sums appropriated in pursuance of this section. 


The so-called “ land-grant colleges ” for the benefit of “ agriculture 


and the mechanic arts” were authorized to be established in the 


several States, through grants of public lands, under the provisions of 
the act of July 2, 1862, 12 Stat. 503, which act was amended and 
supplemented by the act of August 30, 1890, 26 Stat. 417, authorizing 
the application of a portion of the proceeds of the public lands so 
granted to provide a “ more complete endowment and support of the 
colleges.” The latter act referred to in the last sentence of the above- 
quoted act provides, so far as here material, as follows: 

* * * That no money shall be paid out under this act to any State or 
Territory for the support and maintenance of a college where a distinction of 
race or color is made in the admission of students, but the establishment and 
maintenance of such colleges separately for white and colored students shall be 
held to be a compliance with the provisions of this act if the funds received in 
such State or Territory be equitably divided as hereinafter set forth: Provided, 
That in any State in which there has been one college established in pursuance 


of the act of July second, eighteen hundred and sixty-two, and also in which 
an educational institution of like character has been established, or may be 
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hereafter established, and is now aided by such State from its own revenue, for 
the education of colored students in agriculture and the mechanic arts, however 
named or styled, or whether or not it has received money heretofore under the 
act to which this act is an amendment, the legislature of such State may propose 
and report to the Secretary of the Interior a just and equitable division of the 
fund to be received under this act between one college for white students and 
one institution for colored students established as aforesaid, which shall be 
divided into two parts and paid accordingly, and thereupon such institution for 
colored students shall be entitled to the benefits of this act and subject to its 
provisions, as much as it would have been if it had been included under the act 
of eighteen hundred and sixty-two, and the fulfillment of the foregoing provi- 
sions shall be taken as a compliance with the provision in reference to separate 
colleges for white and colored students. 


Since the provisions of law applicable to the use and payment of 
sums authorized under the 1890 act, supra, are by the very provisions 
of the 1935 act, swpra, made applicable to the use and payment of 
sums appropriated in pursuance of the said latter act, you are ad- 
vised that the same division is required to be made of the $20,000 
paid under the 1935 act as in the case of appropriated moneys here- 
tofore received for the same purpose under the basic statutes—the 
appropriation authorized under the 1935 act being “in addition to 
sums appropriated or authorized ” under the act of July 2, 1862, “as 
amended and supplemented.” 

With respect to the time, manner cf annual payments, and reports 
to be made by the States of receipts and disposition of such pay- 
ments, the 1890 act, swpra, provides under section 2 thereof, 26 Stat. 
418, as follows: 

That the sums hereby appropriated to the States and Territories for the 
further endowment and support of colleges shall be annually paid on or before 
the thirty-first day of July. of each year, by the Secretary of the Treasury, 
upon the warrant of the Secretary of the Interior, out of the Treasury of the 
United States, to the State or Territorial treasurer, or to such officer as shall 
be designated by the laws of such State or Territory to receive the same, who 
shall, upon the order of the trustees of the college, or the institution for colored 
students, immediately pay over said sums to the treasurers of the respective 
colleges or other institutions entitled to receive the same, and such treasurers 
shall be required to report to the Secretary of Agriculture and to the Secretary 


of the Interior, on or before the first day of September of each year, a detailed 
statement of the amount so received and of its disbursement. * * * 


The provisions of the 1890 act, swpra, requiring reports in detail 
of the receipt and disbursements of the moneys, to the Secretary of 
Agriculture and the Secretary of the Interior are applicable to all 
moneys made available pursuant to the 1935 act. 


(A-67519) 


PAYMENTS UNDER PRODUCTION ADJUSTMENT CONTRACT— 
AGRICULTURAL ADJUSTMENT ADMINISTRATION 


The designation in a sugar-beet production adjustment contract of a third 
party as payee in the event of the death of the producer and contractor 
is in the nature of a testamentary disposition of the proceeds of the con- 
traa. At the death of the contractor payment was for making to the 
proper representative of the estate of the deceased, there being no obliga- 
tion upon the United States to make payment to said third party. 





442 DECISIONS OF THE COMPTROLLER GENERAL 


Comptroller General McCarl to the Secretary of Agriculture, November 23, 
1935: 


There has been received your letter of November 8, 1935, as follows: 


On December 27, 1934, John S. McClure executed sugar beet production ad- 
justment contract no. 2731. Under part III, article 23 (a), of the contract, he 
designated Cora B. Gilbert, 562 White Avenue, Grand Junction, Colo., as payee 
in the event of his death. Mr. McClure died March 30, 1935, at Morrill, Nebr. 
George Porter, Mr. McClure’s brother-in-law, was made special administrator 
of the estate. On April 12, 1935, a Government check for $187.00 was made 
payable to Mr. McClure and forwarded to the county agent. The county agent 
apparently mailed a notice to Mr. McClure of the receipt of the check. Mr. 
Porter, as administrator of Mr. McClure’s estate, presented his credentials, 
received the check, and endorsed it over to the estate. Mr. Porter states that 
he knew there was a contract between Mr. McClure and the Secretary, but 
did not know its terms. Shortly thereafter, his administratorship terminated, 
and T. S. Baker, an attorney at Harrison, Nebr., was appointed special 
administrator. 

Cora B. Gilbert bases her claim for payment on paragraph 23 of the con- 
tract. This paragraph provides that, “All payments under this contract shall 
be made to the producer except as provided under this section and sections 
24 and 25. In the event of the contingencies listed below in paragraphs (a), 
(b), and (c) of this section, payments which have accrued at the time of such 
contingency shall be paid as therein provided. A payment will be deemed to 
have accrued if at the time of the happening of such contingency the producer 
has performed the conditions precedent, except requirements of proof, to such 
payment.” Mrs. Gilbert was designated to receive the payments in the event of 
the producer's death. 

It appears that Mrs. Gilbert was not in any way at fault, and has not 
shared in the proceeds of the check. The mistake seems to have been made 
by the county agent in turning over the check to Mr. McClure’s administrator. 

We respectfully ask for a ruling from your office as to whether a check may 
be issued to Cora B. Gilbert, and whether such check can be issued before the 
recovery of the payments erroneously made. 


The contract in question was not between the United States and 
Cora B. Gilbert, but between the United States and John S. McClure, 
and the fact that he named her in the contract as the person to receive 
the payments in event of his death does not create a contractual rela- 
tionship between the United States and Mrs. Gilbert. It was in the 
nature of a testamentary disposition of the proceeds of the contract 
in event of death and payment was for making to the propef repre- 
sentative of the estate of the deceased contractor. Whatever claim 
Mrs. Gilbert may have by virtue of the terms of the contract between 
the United States and John S. McClure, now deceased, is against 
lis administrator and not against the United States. 

Accordingly, the question stated in the concluding paragraph of 
your letter of November 8, 1935, is answered in the negative. 


(A-66607) 


CLAIMS FOR DAMAGES—TOMBSTONES ON MILITARY RESERVATIONS 


Payment of claims for damages is not authorized from funds appropriated by 
the act of April 9, 1935, 49 Stat. 127, providing for payment of claims for 
damages to or loss of private property incident to the training, practice, 
operation, or maintenance of the Army, where the claims involve damages 
to tombstones erected in a private cemetery on land subsequentjy taken 
over by the Government for military purposes. 
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Decision by Comptroller General McCarl, November 26, 1935: 

There is before this office for consideration the claims of Samuel 
H. Adams, Mary E. Hooper, Martha A. Beckham, Catherine A. 
Foster, and Annie A. Sturgis, each for the pro rata share of the 
amount of $150 covering alleged damages, incident to the training, 
operation, or maintenance of the Army during 1930 or 1931, to tomb- 
stones or monuments stated to have been erected by John C. Adams, 
deceased, over and upon the graves of William Simpkins Adams, 
Elizabeth Adams, and Emma Gardner Adams, who were buried in 
a private cemetery, located on the former estate of Lucy A. Craf- 
ford, on Mulberry Island, Warwick County, Va., the fee simple 
title to which was transferred June 21, 1918, to the United States, 
such lands being ne.essary for military use, and became a part of 
the Fort Eustis Military Reservation. 

The act of July 9, 1918 (40 Stat. 864), and similar provisions 
of subsequent appropriation acts, appropriated funds for the pay- 
ment of damages to and loss of private property incident to the 
training, operation, or maintenance of the Army. Funds are cur- 
rently appropriated by the act of April 9, 1935 (49 Stat. 127), 
as follows: 


For payment of claims not exceeding $500 each in amount for damages 
to or loss of private property incident to the training, practice, operation, or 
maintenance of the Army that have accrued, or may hereafter accrue, from 
time to time, $10,000: Provided, That settlement of such claims shall be 
made by the General Accounting Office, upon the approval and recommendation 
of the Secretary of War, where the amount of damages has been ascer- 
tained by the War Department, and payment thereof will be accepted by the 
owners of the property in full satisfaction of such damage. 

The statute provides for payment of damages to the owner of 
private property, and further, it must be established that such dam- 
ages were incident to the training, operation, or maintenance of 
the Army. 

The time and circumstances of the establishment of this private 
cemetery, and the time of the burial of the persons in whose memory 
the markers in question were erected, are not shown. It appears such 
private burial lot, 52 feet by 7 feet 5 inches, is located on the north- 
east corner of a farm containing 357.33 acres purchased June 21, 
1918, by the United States for military purposes from Lucy A. 
Crafford, widow, the description showing a part thereof known as 
“White House ” to have descended to her from the Carter Crafford 
Estate, and a part known as “ Sweet Springs” to have been con- 
veyed to her by deed duly recorded. The deed to the United States 
contains no reservation with respect to right of way or easement of 
burial rights, and it further appears that all but three graves have 
been removed from such private burial ground. As to the graves 
remaining, The Adjutant General advised, May 8, 1918, that they 





444 DECISIONS OF THE COMPTROLLER GENERAL 


would be carefully marked on maps and that every effort would be 
made to keep them enclosed and preserve them as they then existed. 
It is averred the claimants are the brother and sisters of the late 
John C. Adams, and that they were named as residuary legatees 
under his will, and it is stated that the said John C. Adams erected 
the markers in question on or about August 31, 1907, over and 
upon the graves of their parents and a relative, shown to be William 
Simpkins Adams, Elizabeth Adams, and Emma Gardner Adams. 

Ownership of the damaged markers is asserted to have been ac- 
quired under the will of the person who erected them. In Sabine 
v. Harkness (4 N. H. 415), it was said that those erecting a tomb- 
stone may maintain an action for its injury; and after their death 
the heirs of him in whose honor it was erected may prosecute such 
action, and in Mitchell v. Thorne (134 N. Y. 536), an action by the 
heirs for an injury to the monument of their ancestor was sustained. 
(See also Beatty v. Kurtz, 2 Peters 566.) The principle of these 
cases seems to be that the buried body shall remain undisturbed and 
that it is the right and duty of the next of kin to see that its repose 
is duly protected. However, it would also appear that the right of 
burial is not an absolute right of property, but is a privilege or 
license to be enjoyed only so long as the place continues to be used 
as a burial ground. The rule with respect to public cemeteries is 
that the privilege or license may be legally revoked whenever public 
necessity so requires and the rights by reason of burial in a private 
cemetery would appear to be no different in this connection (See 
Page v. Symonds, 63 N. H. 17; Roanoke Cemetery Co. v. Goodwin, 
101 Va. 605), and in Kincaid’s Appeal, 66 Pa. 411, 5 Am. Rep. 377, 
it was held that, if in the course of time it should become necessary 
to vacate the ground as a burying ground, all that could be claimed, 
either in law or equity, would be that he should have due notice and 
the opportunity of removing the bodies and monuments to some 
other place.) 

In the instant case the land on which this private cemetery was 
located was purchased for military purposes. The use of such land 
for military purposes was inconsistent with the further use of any 
part thereof as a burying ground and it was the right and privilege 
of the heirs to remove the bodies, and the monuments which marked 
the graves of their ancestors. The stated fact that all the graves but 
three had been removed from this private cemetery would tend to 
show that the privilege of removal has been accorded to the heirs 
of those buried in the remaining graves. While it appears that 
John C. Adams was advised May 11, 1918, that every effort would 
be made to preserve the graves left on the military reservation, it 
was known by all concerned the purpose in acquiring the property 
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was that it was to be used for the military activities of the United 
States. In view of these circumstances the failure to remove the 
bodies necessarily relinquished any right to care or protection of 
markers on the graves (13 Op. Atty. Gen. 46; United States v. Hare, 
4 Sawyer 670; Friedman v. Goodwin, 1 McAllister 148). If the 
conditions of the statute were otherwise met, this claim for damages 
is not within the provisions of such law. 

However, in addition, the facts are not sufficient to show that the 
alleged damage was incident to the training, operation, or mainte- 
nance of the Army. 

For the reasons stated the claims will be disallowed. 


(A-65998) 


PERMANENT APPROPRIATION REPEAL ACT—* UNOBLIGATED 
BALANCES” 


The words “unobligated balances” as used in section 5 of the Permanent 
Appropriation Repeal Act of June 26, 1934, 48 Stat. 1228, requiring such 
balances of certain accounts to be covered into the surplus fund of the 
Treasury effective July 1, 1935, although not intended to keep the appro- 
priation accounts named alive indefinitely for the payment of claims, yet 
they sufficiently include claims pending and in course of settlement on the 
effective date of the covering in requirement. 


Comptroller General McCarl to the Secretary of the Treasury, November 27, 
1935: 


Reference is had to your letter of September 12, 1935, as follows: 


There are returned herewith for your further consideration the following 
certificates of settlement: 


No. 0372430, John A. Wallman 
No. 0372431, Bela E. Gowen 

No. 0372740, Kaichiro Yasutake 
No. 0372741, Alfred Voligny 

No. 0372748, John B. Beck 

No 


All of these certificates are for payment from the appropriation “ 6s803 extra 
compensation for overtime, Immigration Service, special fund.” 

By reference to section 5 of the Permanent Appropriation Repeal Act, June 
26, 1934 (48 Stat. 1228), it will be noted that this appropriation was abolished, 
effective July 1, 1935, and an annual appropriation authorized to provide for the 
payment of such accounts as have heretofore been charged against this appro- 
priation. The amount necessary to provide for payments for overtime under 
the Immigration Service is provided for in the annual appropriation “ salaries 
and expenses, Immigration and Naturalization Service, 1936”, in the annual 
Labor Appropriation Act of March 22, 1935, wherein $60,000 is set apart for the 
payment of extra compensation for overtime services. 

It is assumed, therefore, that the amounts covered by the certificates returned 
herewith should be chargeable against the 1936 appropriation. 


Section 5 of the Permanent Appropriation Repeal Act of June 26, 
1934, 48 Stat. 1228, provides as follows: 


Src. 5. (a) Effective July 1, 1935, the appropriation accounts appearing on the 
books of the Government and listed in subsection (b) of this section are abol- 
ished, and any unobligated balances under such accounts as of that date shall 
be covered into the surplus fund of the Treasury. Any appropriations to which 
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expenditures under such accounts have been chargeable theretofore are hereby 
repealed, effective on such date. To the extent that the annual appropriations, 
which are hereby authorized to be made from the general fund of the Treasury 
for the sme purposes for which expenditures are now made from said accounts, 
are insufficient, there are hereby authorized to be appropriated from the general 
fund of the Treasury such additional amounts as may be necessary, to the extent 
that the amounts of such receipts are in excess of the amounts appropriated. 

(b) (1) Expenses, Cotton Standards Act (38535). 

(2) Classification of cotton, revolving fund (38320). 

(3) Extra compensation for overtime, Immigration Service (6s803). 

It will be noted that this section of the statute requires only the 
unobligated balances to be covered into the surplus fund. 

It appears that in these claims payments were not made currently 
because the steamship owners had declined to pay the costs for the 
overtime, that suit was necessary to recover the amounts, and that the 
proceeds of the judgment were covered into the credit of the fund 
named by certificate of deposit no. 20, dated January 24, 1935. Funds 
necessary to pay the claims thus having become available, the claims 
were prepared and submitted in due course, some of which were 
settled and paid prior to July 1, 1935, and others, including the ones 
transmitted by your letter, were not settled until after July 1, 1935. 
While it is not understood that “ unobligated balances” as used in 

> 
section 5 of the Permanent Appropriation Repeal Act was intended 
to keep the appropriation accounts named alive indefinitely for the 
payment of stale claims, the words sufficiently include claims pending 
and in course of settlement in the departments or in this office on 
July 1, 1935. The settlements, therefore, properly designated the 
appropriation “extra compensation for overtime, Immigration 
Service, 6s803 ” as the appropriation to be charged therewith. The 
settlements are returned for appropriate action. 


(A-67138) 


HOG-CHOLERA SERUM AND VIRUS INDUSTRY PROGRAM— 
AGRICULTURAL ADJUSTMENT ADMINISTRATION 


The unexpended balance of funds made available to the Department of Agri- 
culture under the National Industrial Recovery Act, 48 Stat. 195, in con- 
nection with the functions and powers delegated by the President to the 
Secretary of Agriculture with respect to the hog-cholera serum and virus 
industry. is available for the development and operation of such program for 
said industry as is authorized by the act of August 24, 1935, 49 Stat. 781, 782. 


Semataeter General McCarl to the Secretary of Agriculture, November 27, 
1935: 


There has been received your letter of October 30, 1935, as follows: 


Sections 56 to 60, inclusive, of Public, No. 320, 74th Congress, approved 
August 24, 1935, an act to amend the Agricultural Adjustment Act, and for 
other purposes, authorizes the Secretary of Agriculture to enter into market- 
ing agreements with manufacturers and others engaged in the handling of 
unti-hog-cholera serum and hog-cholera virus, when such handling is construed 
to be in the current of interstate or foreign commerce or when it directly bur- 
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dens, obstructs, or affects interstate or foreign commerce in such serum or 
virus. An immediate and pressing need to develop and operate a program is 
expressed by members of the industry, and the handlers of anti-hog-cholera 
serum and hog-cholera virus have strongly indicated a desire to enter into a 
marketing agreement with the Secretary of Agriculture, under authority of the 
ubove act. 

Inasmuch as no specific appropriation was made by the 74th Congress for 
the purposes of sections 56 to 60, inclusive, of Public, No. 320, there is sub- 
mitted for your decision the question of whether any of the sums appropriated 
under acts hereinafter mentioned are available for the purposes of udminister- 
ing an anti-hog-cholera serum and hog-cholera program pursuant to the statute. 

The Agricultural Adjustment Administration has been allocated certain 
funds by the National Recovery Administration (National Recovery Adminis- 
tration Treasury warrant, no. 18, issued July 9, 1935) for the fiscal year 1036. 
These funds are for the general purpose of effectuating the provisions of Execu- 
tive Order No. 7076, in which the President provided for continuation of cer- 
tain Nutional Recovery Administration functions and the perpetuation of cer- 
tain activities theretofore undertaken under voluntary codes. The develop- 
ment and operation of a program for the anti-hog-cholera serum and hog- 
cholera virus industry under sections 56 to 60, inclusive, of the amended Axri- 
cultural Adjustment Act, will be similar to that which has been administered 
by the Code Authority for that industry under the code of fair competition for 
the anti-hog-cholera serum and hog-cholera virus industry, under the Agricul- 
tural Adjustment Administration and the National Reeovery Administrat.on. 

If it is decided that this money is not available, your decision is requested 
as to whether any of the following appropriations may be used: 

(1) Sums appropriated under section 12 of the Agricultural Adjustment Act, 
as amended (including the sums described in section 12 (c) of the Agricultural 
Adjustment Act, as amended) ; 

(2) Sums appropriated to the Bureau of Animal Industry of the Department 
of Agriculture under the current appropriation act (fiscal year ending June 
30, 1936), for the enforcement of the act of March 4, 1913 (U. S. C., title 21, 
§$ 151-158) ; 

(3) Funds made available by the so-called “ George amendment” to section 1 
of the Emergency Relief Appropriation Act of 1935 (Public Resolution, No. 11, 
74th Congress). 

If any additional information is desired, it will be gladly furnished. 


As stated in your submission no appropriation is specifically made 
for the purpose of carrying out the provisions of sections 56 to 60, 
inclusive, of the act of August 24, 1935, 49 Stat. 781, 782; sections 56 
and 57 of the act provide as follows: 


Sec. 56. It is hereby declared to be the policy of Congress to insure the main- 
tenance of an adequate supply of anti-hog-cholera serum and hog-cholera virus 
by regulating the marketing of such serum and virus in interstate and foreign 
commerce, and to prevent undue and excessive fluctuations and unfair methods 
of competition and unfair trade practices in such marketing. 

Sec. 57. In order to effectuate the policy declared in section 56 of this act 
the Secretary of Agriculture shall have the power, after due notice and oppor- 
tunity for hearing, to enter into marketing agreements with manufacturers an! 
others engaged in the handling of anti-hog cholera serum and hog-cholera virus 
only with respect to such handling as is in the current of interstate or foreign 
commerce or which directly burdens, obstructs, or affects interstate or foreign 
commerce in such serum and virus. Such persons are hereafter in this act 
referred to as “handlers.” The making of any such agreement shall not be 
held to be in violation of any of the antitrust laws of the United States, and any 
such agreement shall be deemed to be lawful. 


Pursuant to section 8 (b) of the National Industrial Recovery Act 
the President delegated to the Secretary of Agriculture by Executive 
Order No. 6182, dated June 26, 1933, as amended by Executive 
Orders Nos. 6345 and 6551, dated October 20, 1933, and January 8, 


1934, respectively, all of the functions and powers vested in the Presi- 
87459*°—36——30 
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dent under title I of the National Industrial Recovery Act with 
respect to the hog-cholera serum and virus industry. The functions 
and powers so delegated include the entering into of marketing agree- 
ments as authorized by section 4 (a) of the National Industrial 
Recovery Act. By Treasury appropriation warrant no. 18, counter- 
signed July 24, 1935, the sum of $85,000 was transferred to the Agri- 
cultural Adjustment Administration for the performance of such 
functions and powers. 

Accordingly, in view of your representations that the development 
and operation of a program for the anti-hog-cholera serum and virus 
industry as authorized by section 56 to 60 of the act of August 24, 
1935, supra, will be similar in all respects to the administration of 
such voluntary codes as are now under the jurisdiction of the Depart- 
ment of Agriculture, funds for which were made available by said 
warrant no. 18, there appears no objection to the use of the unex- 
pended balance of the funds so made available for the purpose of 
carrying out the provisions of sections 56 to 60 of the act. Your 
first question is answered accordingly, making consideration of your 
other three questions unnecessary at this time. 


(A-67454) 


OFFICERS AND EMPLOYEES—TRANSFERRED TO POSITIONS PAID 
FROM EMERGENCY FUNDS 


The transfer of an employee from the Department of the Interior to the Virgin 
Islands Company, an instrumentality of the United States operating with 
emergency funds, at an increase in compensation, falls within the terms of 
Executive Order No. 7070, dated June 12, 1935, and is not authorized with- 
out the approval of the President. 


a General McCarl to the Secretary of the Interior, November 27, 
1935: 


There was received your letter of November 7, 1935, as follows: 


Mr. Ira L. Wright, your representative in the Virgin Islands, in a preaudit 
difference statement attached to the Virgin Islands Company pay roll, states 
that the increases in the salaries of the employees mentioned therein appear 
to be prohibited by Executive order of the President, no. 7070, dated June 12, 
1985, and that, therefore, the increases cannot be certified for payment. I am 
sending you herewith the following papers for your consideration: 

1. The Virgin Islands Company pay roll covering the pay of five persons 
for the period from October 1 to October 15, 1935, with the preaudit difference 
statement, above referred to, on the salaries of James C. Tily, Glen Briggs, 
Douglas Blackwood, and Cedric C. Nelthropp. 

2. Schedule of appointments, together with copies of the appointments of 
the employees in question. 

Messrs. Tily, Briggs, Blackwood, and Nelthropp were appointed by the 
Secretary and assigned to duties in connection with Federal project no. 16 of 
the Virgin Islands public works program. This project was established in 
connection with the Virgin Islands Company for the purpose of reconditioning 
and reconstructing an assembled agricultural and industrial plant which was 
later made the subject of operating agreements between the United States 
Government and the Virgin Islands Company. 

In the case of Mr. Briggs, his duties in connection with P. W. A. Federal 
project no. 16 covered the clearing of land and conditioning of same for cultiva- 
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tion, whereas his appointment in the Virgin Islands Company was for the 
purpose of supervising the planting of cane, weeding, and otherwise caring for 
the eperation of the lands. The same conditions prevail in connection with 
the transfer of Mr. Tily in the Engineering Division and to Messrs. Blackwood 
and Nelthropp in the Agricultural Division. Their employment was continuous 
under the Department of the Interior irrespective of the particular activity 
involved. As the Public Works Administration end of the program is com- 
pleted, the personnel is transferred from time to time to the Virgin Islands 
Company, a Federal agency set up to operate the properties, 

The board of directors of the Virgin Islands Company approved the transfer 
of Mr. James C, Tily from F. P. no. 16 to the Virgin Islands Company on 
February 1, 1935, to be effective when his duties in connection with the P. W. A. 
project were completed. The effective date of his Virgin Islands Company 
appointment was September 1, 1985. The same theory applied in connection 
with the transfer of Messrs. Briggs, Blackwood, and Nelthropp, but as they 
were not officers of the Virgin Islands Company it was not necessary for the 
board of directors to take action. 

It is my belief that the Executive order of the President is intended to apply 
only to transfers between the departments of the Government and independent 
agencies and that it does not apply to the Virgin Islands projects, which are 
all under the Department of the Interior. 


I submit this matter to you with the request that it receive your prompt and 
favorable consideration. 


Executive Order No. 7070, dated June 12, 1935, is’entitled “ Regu- 
lations Governing Appointments of Employees Paid from Emer- 
gency Funds.” The transfers of employees with an increase in com- 
pensation paid from emergency funds for which this Executive order 
requires the approval of the President are those between the “ sev- 
eral executive departments, independent establishments, and emer- 
gency agencies ”, insofar as the use of emergency funds is concerned. 
It has been held that the Virgin Islands Company is an instrumental- 
ity of the United States operating with emergency funds (14 Comp. 
Gen. 798). In that decision, dated April 27, 1935, it was stated as 
follows: 

* * * the Virgin Islands Co., which was chartered by an ordinance passed 
April 9, 1934, by the colonial council of the municipalities of St. Thomas and 
St. John and was approved April 16, 1934, by the Governor of the Virgin Islands 
government. The incorporators were Harold L. Ickes, Oscar L. Chapman, and 
Paul H. Pearson, who subscribed for one share of stock each. The three 
incorporators of the Virgin Islands Co. are officials of the United States, and 
if there be any basis whatever for the incorporation of the Virgin Islands Co., 


under the laws of the government of the Virgin islands, it was incorporated 
as an instrumentality of the United States. * * 


While the chairman of the board of directors of the Virgin Is- 
lands Company is the Secretary of the Interior, it is nevertheless 
an agency or instrumentality of the United States within the mean- 
ing of the Executive order here in question, and the funds with which 
it operates are not derived from appropriations made to, or alloca- 
tions for expenditure under, the Department of the Interior. Ac- 
cordingly, a transfer of an employee from the Department of the 
Interior to the Virgin Islands Company at an increase in compensa- 
tion falls within the terms of the Executive order and 1s not author- 
ized without the approval of the President. Therefore, the audit 
action must be and is sustained. 

The papers forwarded with your letter are returned. 
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(A-64687) 


COMPENSATION OF EMERGENCY POSITIONS—ADJUSTMENTS IN 
RATES—EFFECTIVE DATE 


The provision in Executive Order No. 6746, dated June 21, 1934, making ad- 
justment in rates of compensation of emergency employees effective be- 
ginning the first day of the first month after the report thereof to the 
executive council, has relation to adjustments in the compensation rates 
of the same position by reallocation or replacement from one salary grade 
to another and not to adjustments resulting from the transfer or pro- 


motion of employees from one position to another separate and distinct 
position. 


Comptroller General McCarl to Major E. C. Morton, United States Army, 
November 29, 1935: 


There was received, through the Chief of Finance, your letter of 
August 9, 1935, as follows: 


Attached hereto is supplemental pay roll covering reallocations and promotions 
of certain employees of the Bureau of the Census paid from Emergency con- 
servation work funds for the period July 16 to 31, 1935, which has been pre- 
sented to the undersigned, a disbursing officer, for payment. 

It will be noted that the reallocations and promotions are effective from July 
16, 1935. Executive Order Number 6746, dated June 21, 1934, provided that 
“all adjustments in rates of compensation made pursuant to this order shall 
be reported to the executive council and shall become effective beginning the 
first day of the first month subsequent to that in which such report is made.” 

On the facts presented the undersigned is in doubt as to whether or not 
payment is proper from and including July 16, 1935, and your decision is 
respectfully requested as to the effective date of reallocations and promotions 
under the provisions of the above-cited Executive order. 


The provision in the Executive order quoted in your letter requir- 
ing the approval of the executive council—now National Emergency 
Council—of adjustments in compensation and fixing the effective 
date thereof, has relation to adjustments in the compensation rates 
of the same position by reallocation or replacement from one salary 
grade to another, and not to adjustments resulting from the transfer 
or promotion of employees from one position to another separate 
and distinct position. 

From the notations in the remarks column on the pay roll for- 
warded with your letter it is impossible to determine whether the 
adjustments in compensation resulted. from the reallocation or re- 
placement of the same positions in different salary grades, or from 
the promotion of employees from one position to another. As the 
evidence presented to you is not sufficiently clear in the matter, pay- 
ment of the increased rates should not be made unless and until 
sufficient facts are presented to show that the proposed adjustments 
are required by reason of promotion of the employees from one posi- 
tion to another, or, if resulting from the reallocation or replacement 
of the same position in different salary grades, to show the date it 
was reported to the National Emergency Council, in which latter 
event the increased payments should be made effective only from 
the first day of the first month subsequent to the date so reported, 
The pay roll voucher is returned, 
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(A-67009) 


PURCHASE OF PASSENGER-CARRYING VEHICLES—APPROPRIATION 
FOR CONSTRUCTION OF BUILDINGS IN PHILIPPINE ISLANDS 


Funds appropriated by the Second Deficiency Act of August 12, 1935, 49 Stat. 
595, for the construction of buildings for the United States representative 
in the Philippine Islands and the procurement of furniture, furnishings, 
and equipment for same, are not available for purchase of a station wagon 
for use in connection with said construction. 


Comptroller General McCarl to the Secretary of War, November 29, 1935: 
There has been received your letter of October 28, 1935, as follows: 


I am pleased to invite your attention to the Second Deficiency Act, fiscal year 
1935 (Public, No. 260, 74th Congress, approved August 12, 1935), on pages 27 
and 28 of the printed copy of which, under “ War Department”, “ Nonmilitary 
activities ", the following is included: 

“Construction of buildings for United States representative in the Philippine 
Islands: For the necessary housing for office and residence purposes for the 
establishment of the United States representative in the Philippine Islands, 
including the acquisition of land, the purchase, construction, and reconstruc- 
tion of buildings, and the procurement of furniture, furnishings, and equipment, 
as authorized by the act approved June 24, 1935, to remain available until 
expended, $750,000.” 

A message contained in a radiogram dated October 23, 1985, received in the 
Bureau of Insular Affairs of this Department from Honorable Frank Murphy, 
the present Governor General of the Philippine Islands, who has been appointed 
by the President as United States High Commissioner to the Philippine Islands, 
to assume office upon the inauguration of the Commonwealth Government of 
the Philippine Islands, reads as follows: 

“In connection with construction work on project of High Commissioner's 
residence and office, a utility car is necessary for use of construction quarter- 
master. Have been informed by commanding general that there is no car in 
the Department available for this purpose. Inasmuch as this service is indis- 
pensable, request closed station wagon be purchased and sent immediately. 


“ MurpnHy.” 


A decision is requested as to whether or not a station wagon or other vehicle 
may be properly purchased and charged aguinst the appropriation carried in 
the above project. 


The act of July 16, 1914 (38 Stat. 508), prohibits the purchase of 
passenger-carrying vehicles under appropriations not providing spe- 
cifically therefor. A station wagon is essentially a passenger-carry- 
ing vehicle (14 Comp. Gen. 367), the need which requires its use—in 
the present case in performing duties in connection with construction 
of buildings—cannot permit an expenditure therefor under the appro- 
priation for such construction work, nor such a purchase be classed 
as an article of equipment of a public building. A-59965, February 
26, 1935. 


Your question is answered in the negative. 
£ 
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(A-67334) 


CONTRACTS—PRICE ADJUSTMENT—TAXES IMPOSED BY REVENUE 
ACT OF 1932 


The exemption effective October 1, 1935, from taxes imposed by the Revenue 
Act of 1932, provided for certain articles by the Revenue Act of August 30, 
1935, 49 Stat. 1025, if said articles are purchysed for the exclusive use 
of the United States, etc., is such change in the enplicable taxes within 
the meaning of the clause contained in contracts for the purchase of such 
articles providing for price adjustments should other taxes or charges be 
imposed or changed by the Congress after the date of opening of bids, 
and contract prices on such articles delivered subsequent to October 1, 
1935, under contracts involving such clauses should be adjusted accordingly. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, No- 
vember 29, 1935: 


There was received your letter of November 4, 1935, as follows: 


Reference is made to section 620 of the “ Revenue Act of 1932” as amended 
(effective October 1, 1935), by section 401 of the “ Revenue Act of 1935”, ap- 
proved August 30, 1935, which section provides that no tax shall be imposed 
with respect to the sale of any article specified in title IV of the “ Revenue 
Act of 1982” as amended— 

“For the exclusive use of the United States, any State, Territory of the 
United States, or any political subdivision of the foregoing, or the District of 
Columbia.” 

Prior to October 1, 1935, the Veterans’ Administration entered into certain 
contracts (see VAs-1599, VAs—1600, VAs-—1605), still in effect, covering its 
requirements for toilet soap and the contract prices include the Federal excise 
tax imposed on this commodity by section 603, title IV of the “ Revenue Act of 
1932.” Please advise whether the amount of tax applicable to toilet soap deliv- 
ered pursuant to these contracts on and after October 1, 1935, should be de- 
ducted from contractors’ vouchers and, if so, will the itemization of the tax 
in the certified voucher of a contractor be acceptable evidence that the amount 
of the tax thus indicated is the correct amount, and if not, what data will be 
required by your office to establish the amount deductible when the contractor 
pays the tax directly to the Government, and what data will be required to 
establish the amount deductible when the contractor does not pay the tax 
directly to the Government? 

Apropos of this submission, your attention is respectfully invited to Bureau 
of Internal Revenue regulations nos. 44 and 46, relating to excise taxes im- 
posed under title IV of the “ Revenue Act of 1932” on sales of the commodities 
enumerated in those regulations. 


Paragraph 5 of the respective contracts in question provides: 


Prices bid herein include any Federal tax heretofore imposed by the Congress 
which is applicable to the material on this bid. If any sales tax, processing tax, 
adjustment charge, or other taxes or charges are imposed or changed by the 
Congress after the date set for the opening of this bid, and made applicable 
directly upon the production, manufacture, or sale of the supplies covered by 
this bid, and are paid by the contractor on the articles or supplies herein con- 
tracted for, then the prices named in this bid will be increased or decreased 
accordingly, and any amount due the contractor as a result of such change will 
be charged to the Government and entered on vouchers (or invoices) as separate 
items. 


The contracts expressly provide for adjustment of price in accord- 
ance with subsequent increase or decrease in taxes applicable to the 
articles purchased thereunder. At the time the contracts were exe- 
cuted, there were in effect certain excise taxes on toilet preparations 
sold by the manufacturer, producer, or importer thereof. The con- 
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tract prices include such taxes. By Public, No. 407, Seventy-fourth 
Congress, amending the Revenue Act of 1932, when sold or resold 
“for the exclusive use of the United States, any State, Territory of 
the United States, or any political subdivision of the foregoing, or 
the District of Columbia ” toilet preparations were exempted from 
such taxes. That was a change in the applicable taxes within the 
meaning of the contracts under consideration for which a price ad- 
justment has been stipulated therein. 

Articles delivered under the contracts in question on and after 
October 1, 1935, are exempt from the taxes imposed by section 603 
of the Revenue Act of 1932. Such taxes were imposed as a percent- 
age of the selling price and may be determined definitely by simple 
calculations. An amount equal to the taxes in effect and applicable 
to the articles in question at the time contracts were executed should 
be deducted from the contract price on all articles delivered under 
the contracts in question after September 30, 1935. It will be for 
the contractors to make such showing to the Bureau of Internal 
Revenue as may be necessary to secure exemption from such taxes 
on the articles in question delivered after October 1, 1935, or if the 
taxes are paid, to secure refund thereof. 


(A-67573) 


COMPENSATION—SECURITY WAGES OR EARNINGS—WORKS 
PROGRESS ADMINISTRATION PROJECTS 


Relief workers engaged on Works Progress Administration projects may not 
be permitted to work in excess of the number of hours prescribed pursuant 
to Executive Order No. 7046, dated May 20, 1935, except as authorized 
therein, nor may payments be made to them covering two full consecutive 
semimonthly pay periods, commencing with the first two full pay periods 
on the project, in excess of the security wuge rates fixed in “ Schedule of 
monthly earnings” prescribed by said Executive order for the particular 

occupation and locality, except where the rate is previously adjusted by 
not to exceed 10 percent as authorized by said order, as amenced. 


Comptroller General McCar] to the Administrator, Works Progress Adminis- 
tration, November 29, 1935: 


In the audit of the accounts of James Gallagher, symbol 63-01-30, 
Works Progress Administration, New York City, for the two periods 
August 7 to 21, and August 22 to September 6, 1935, it appears 
that some relief workers received security wages or earnings, com- 
puted and paid under Executive Order No. 7046, dated May 20, 1935, 
for the actual hours worked, which were in excess of the “ Schedule 
of monthly earnings” prescribed in the Executive order. 

Works Progress Administration Bulletin No, 8, revision A, of 
August 6, 1935, provides that a standard number of hours shall 
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be assigned for each project during each semimonthly pay period 
to be determined on the basis of the number of working days falling 
within the period and the normal number of hours per working 
day. ‘The bulletin further provides that in case an employee has 
worked more than the standard number of hours assigned to the 
semimonthly period, he will be paid proportionately. Section 4 
of the bulletin also provides as follows: 

Both the total hours assigned and the wages of a worker for any unit of two 
semimonthly pay periods must conform to the prescribed limitations. In 
applying these limitations, the first two semimonthly periods shall be treated 
as one unit and each two succeeding periods as independent units. 

As an example of many similar excess payments, reference is 
made to vouchers 0746 and 01552, pay rolls for the two semimonthly 
pay periods above stated covering project no. 65-97-126, case of 
Paul Oliver, handyman, whose monthly earnings or security wage 
was fixed pursuant to the Executive order at $55 per month for 130 
hours, yet who was actually paid on said rolls $28.56 for 6714 hours 
during period August 7 to 21 and $29.83 for 6714 hours during 
period August 22 to September 6, 1935, a total of $58.39 for 135 
hours, or $3.39 (as for 5 hours) in excess of the monthly earnings 
authorized by the Executive order. It is estimated from the accounts 
so far received that approximately 200,000 similar items are ques- 
tionable for the same reason. 

The Executive order fixes a monthly security wage or earnings, 
which are intended as maximum payments, and prescribes the basis 
for fixing the maximum number of hours of work to be performed. 
There is no provision for payment of excess monthly earnings in 
individual cases or generally, and it would be contrary to the pur- 
pose and intent of the Congress and the President, viz, the spread- 
ing of employment with available funds to the greatest possible 
number of unemployed. The administrative permitting of excess 
monthly earnings is not authorized by the Executive order. 

It is understood, also, that monthly earnings prescribed by the 
Executive order for particular occupations have been exceeded by 
more than the 10 percent authorized in this order, as amended by 
Executive Order No. 7117, dated July 29, 1935. 

In view of the purpose underlying the legislation providing appro- 
priations for creating jobs for the unemployed and the adoption of 
a monthly security wage prescribed in the “Schedule of monthly 
earnings ”, Executive Order No. 7046, and as the general rule is 
that employees paid on a monthly or annual basis are not entitled 
to excess compensation for additional work—for pay periods begin- 
ning hereafter, there should be no excess hours of work permitted 
except as authorized by part II of the Executive order, and no pay- 
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ments should be made covering the two full consecutive semimonthly 
pay periods, commencing with the first two full pay periods on the 
project, in excess of the rates fixed in the “Schedule of monthly 
earnings ” prescribed by the Executive order for the particular occu- 
pation and in the particular locality, except where the rate is pre- 
viously adjusted by not more than 10 percent as authorized by the 
Executive order. Payments for fractional periods should be pro- 
portionately on the same basis. Audit action by this office will be 
taken accordingly. 


(A-54321) 


MEDICAL AND HOSPITAL TREATMENT—ARMY HOSPITALS—EM- 
PLOYEES’ COMPENSATION COMMISSION BENEFICIARIES 


The portion of the act of February 2, 1935, 49 Stat. 9, providing under “ Em- 
ployees’ compensation fund” for reimbursement tu “Army and Navy 
hospitals”, is applicable only to beneficiaries embraced by the organic 
act of September 7, 1916, 39 Stat. 742, entitled “An act to provide compensa- 
tion for employees of the United States suffering injuries while in the 
performance of their duties, and for other purposes”, and is not to be 
construed as authority for reimbursing Army hospitals for hospital and 
medical treatment furnished by such hospitals to other beneficiaries by 
virtue of other acts. 


Comptroller General McCar] to the Secretary of War, November 30, 1935: 


There has been considered the matter presented in your letter 
of October 31, 1935, as follows: 


Reference is made to decision of the Comptroller General, A-54321, dated 
May 15, 1934, which held in part: 

“It has been repeatedly held by this office that under the provisions of section 
9 of the Employees’ Compensation Act of 1916, as amended, Army hospitals and 
other hospitals of the United States are not entitled to reimbursement for the 
cost of medical and hospital treatment furnished beneficiaries under the act. 
6 Comp. Gen. 78; id. 372.” 

Reference is also made to decision dated July 23, 1935, 15 Comp. Gen. 65, 
wherein it was held that the appropriation made by the Joint Resolution dated 
April 8, 1935 (49 Stat. 117), would be available for paying the cost of medical 
treatment through facilities of the Navy Department to employees receiving 
“security payments " under said appropriation, as beneficiaries of the Employees’ 
Compensation Commission, only in the event and to the extent it should be found 
that additional work has been or will be imposed on the medical and hospital 
facilities of the Navy Department by reason of treating this new class of 
employees. In this connection, this decision quoted from another decision of 
the Comptroller General, dated August 6, 1934 (reconsidering his holding of 
May 15, 1934, supra), which held in part that, “ while it may be that under the 
annual appropriations for the Employees’ Compensation Commission provision 
is made for payments to Army and Navy hospitals, such provision covers only 
the beneficiaries under the employees’ compensation laws and not the employees 
of the Civil Works Administration * * *,” 

With reference to the quoted matter from the decision of May 15, 1934, supra, 
the decisions cited therein, namely, 6 Comp. Gen. 78, 372, considered appropria- 
tions for the Employees’ Compensation Commission which did not contain 
a provision for payments to Army and Navy hospitals. In this connection, 
the act making appropriations for the Executive Office and sundry independent 
executive bureaus, etc., for the fiscal year 1936, approved February 2, 1935 
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(Public #2, 74th Congress), provided in part under the heading “ Employees’ 
Compensation Commission.” 

“ Employees’ Compensation fund: For the payment of compensation provided 
by “An act to provide compensation for employees of the United States suffer- 
ing injuries while in the performance of their duties, and for other purposes”, 
approved September 7, 1916 (U. S. C., title 5, sec. 785), including medical 
examinations, traveling and other expenses, and loss of wages payable to em- 
ployees under sections 21 and 22; all services, appliances, and supplies provided 
by section 9 as amended, including payments to Army and Navy hospitals; the 
transportation and burial expenses provided by sections 9 and 11; and advance- 
ment of costs for the enforcement of recoveries provided in sections 26 and 27 
where necessary, accruing during the fiscal year 1936 or in prior fiscal years, 
$4,250,000.” 

In view of the specific provision italicized in the above quotation, your 
decision is requested as to whether payments may now be made to Army 
hospitals under the authority of the current appropriation act, for hospital- 
ization furnished to beneficiaries under the employees’ compensation laws. 

The act of February 2, 1935, 49 Stat. 9, quoted in the letter, supra, 
appropriates the sum of $4,250,000 for the Employees’ Compensation 
Commission for use during the fiscal year 1936, for the payment of 
compensation, etc., provided by the organic act of September 7, 
1916, 39 Stat. 742, entitled “An act to provide compensation for em- 
ployees of the United States suffering injuries while in the perform- 
ance of their duties, and for other purposes.” The provision con- 
tained therein for “ payments to Army and Navy hospitals” has 
been included in the annual appropriation acts for the Employees’ 
Compensation Commission since the fiscal year 1928. See page 213 
of the hearing before the subcommittee of House Committee on 
Appropriations, independent offices appropriation bill 1928. 

The part of the decision of this office dated May 15, 1934, A-54321, 
to the chairman, United States Employees’ Compensation Commis- 
sion, quoted in the first part of the letter, supra, viz: 

It has been repeatedly held by this office that under the provisions of section 
9 of the Employees’ Compensation Act of 1916, as amended, Army hospitals 
and other hospitals of the United States are not entitled to reimbursement for 
the cost of medica) and hospital] treatment furnished beneficiaries under the 
act (6 Comp, Gen. 78; id. 372 * * *). 
has reference only to the question therein raised as to whether Army 
hospitals could be reimbursed for hospital and medical treatment 
furnished by such hospitals to employees of the Federal Civil Works 
Administration to which class of employees certain benefits of the 
organic act of 1916 had been extended by virtue of the provisions 
of the act of February 15, 1934, 48 Stat. 351, which, also, appro- 
priated funds for such employees and for payment of the compensa- 
tion and benefits conferred upon them under the employees’ com- 
pensation laws. Since the funds made available for this class of 
employees carried no provision “for payment to Army and Navy 
hospitals ”, such as that contained in the annual appropriation acts 
for the Commission since 1928 relative to Government employees 
coming within the scope of the organic act of 1916, there were appro- 
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priately applied in that case the decisions of this office in effect 
at a time when such authorization for reimbursement to Army and 
Navy hospitals was not contained in the annual appropriation acts 
for the Commission. Hence, the reason for holding in said decision 
of May 15, 1934 A-54321, that there was no authority for reim- 
bursing Army and Navy hospitals for hospital and medical treat- 
ment furnished by such hospitals to employees of the Federal Civil 
Works Administration. This ruling was reaffirmed in decision dated 
August 6, 1934, A-54321, to the Secretary of the Navy, and in deci- 
sion dated September 4, 1934, A-54321, to you. (See also, 14 Comp. 
Gen. 706.) 

The portion of the act of February 2, 1935 (49 Stat. 9), quoted in 
the letter, supra, is specifically limited to the class of persons em- 
braced by the basic act of September 7, 1916 (39 Stat. 742), entitled 
“An act to provide compensation for employees of the United States 
suffering injuries while in the performance of their duties, and for 
other purposes ”, as amended. That said portion of the act provid- 
ing, among other things, for reimbursement to “Army and Navy hos- 
pitals ” from the appropriation of $4,250,000, made available there- 
under was not intended for application in the case of hospitalized 
employees of the Federal Civil Works Administration to whom cer- 
tain benefits of the organic act were extended by the provisions of 


the act of February 15, 1934 (48 Stat. 351), is demonstrated by the 
fact that said act of February 2, 1935, makes specific provision for 
that class of employees, as follows: 


EMPLOYEES COMPENSATION FUND, CIVIL WORKS 


For administrative expenses and payment of compensation in connection 
with the administration of the benefits for employees of the Civil Works Admin- 
istration in accordance with the provisions of the act entitled “An act making 
an additional appropriation to carry out the purposes of the Federal Emer- 
gency Relief Act of 10933, for continuation of the civil works program, and for 
other purposes ", approved February 15, 10384 (48 Stat., p. 852), $2,081,000 of the 
special fund set up on the books of the ‘Treasury pursuant to the provisions of 
said act shall be available for expenditure during the tiscal year 1036, 

While specific funds are thus made available to the Employees’ 
Compensation Commission for the administrative expenses and pay- 
ment of compensation in connection with the administration of bene- 
fits of the organic act of 1916 extended to employees of the Federal 
Civil Works Administration by virtue of another act (48 Stat, 351), 
there is particularly for noting the absence therein of any provision 
for payment of these funds to “Army and Navy hospitals”, clearly 
indicating, under the legal maxim applicable to the construction of 
statutes, expressio unius est ewclusio alterius, that the authorizing of 
reimbursement to “Army and Navy hospitals” in that part of the 
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act covering employees coming within the scope of the organic act 
precludes any interpretation that such authcrization is to be extended 
to employees not coming within the scope of said organic act but to 
whom the benefits of said act are extended merely by virtue of other 
acts such as in the case of Federal civil works employees. 

The absence of such authorization in providing for funds for this 
class of employees, suggests, also, that when the Congress extended 
the benefits of the organic act to them it must have known that the 
medical, surgical, and hospital services provided for thereunder were 
furnished primarily through governmental facilities and if not prac- 
ticable, then through private agencies. Hence, the provision in the 
act of February 2, 1935, providing for the reimbursement to “Army 
and Navy hospitals” carries no greater significance than the identical 
provision appearing in prior acts making appropriations for the 
Employees’ Compensation Commission, the effect of which was duly 
considered in decision of this office, A-54321, dated August 6, 1934, 
addressed to the Secretary of the Navy. 

The act of February 2, 1935, not creating any situation different 
from that theretofore existing, there is thus presented no ground 
warranting any change in the conclusion reached in the decisions of 
this office dated May 15, 1934, August 6, 1934, and September 4, 
1934, A-54321, insofar as employees of the Civil Works Administra- 
tion are concerned. 

Specifically, therefore, you are advised that the act of February 2, 
1935, authorizing reimbursement to “Army and Navy hospitals” is 
applicable only to beneficiaries embraced by the organic act of Sep- 
tember 7, 1916, and is not to be construed as any authority for reim- 
bursing Army hospitals for hospital and medical treatment furnished 
by such hospitals to other beneficiaries by virtue of other acts. Sce, 
for instance, 15 Comp. Gen. 65, regarding the extent to which reim- 
bursement may be made for hospitalized employees receiving “ secur- 
ity payments ” in respect of which class of employees the benefits of 
the organic act of 1916 were extended by joint resolution approved 
April 8, 1935 (49 Stat. 117), appropriation therefor to be by allot- 
ment by the President from funds made available under said act. 


(A-67555) 


TRAVELING EXPENSES—OATHS—WORKS PROGRESS ADMINISTRA- 
TION PROJECT EMPLOYEES 


The Works Progress Administration is an executive department or bureau 
within the meaning of the act of August 24, 1912, 37 Stat. 487, providing for 
the administering of oaths by various officers to travel reimbursement and 
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other expense accounts, and the chief clerk of the central office of the 
Administration at the seat of Government, or a clerk in said office under 
his jurisdiction and designated by him. may administer such oaths, but 
neither the chief clerks of the various State offices, nor clerks in said State 
or district offices appointed by said chief clerks or the chief clerk of the 
central office, are auihorized to perform these functions. 

The tuking of an oath of office by employees engaged on Works Progress Admin- 
istration projects and paid the security wages prescribed by Executive 
Order No. 7046, dated May 20, 1935, is not a prerequisite to the issuance 
to them of travel orders or to reimbursement from funds provided by the 
Emergency Relief Appropriation Act of 1935, 49 Stat. 115, for expenses of 
official travel properly incurred and accounted for on sworn vouchers in 
accordance with the requirements of the Standardized Government Travel 
Regulations, 


Comptroller General McCarl to the Administrator, Works Progress Adminis- 
tration, November 30, 1935: 


There has been received your letter of November 11, 1935, as 
follows: 


There have been two particular questions raised with respect to the travel 
of employees of the Works Progress Administration, on which there seems to 
be some uncertainty, and I shall accordingly appreciate it if you will let me 
have your decision on each of these questions for the guidance of the Admin 
istration. These questions are us fullows: 

(1) Section 8 ot the Sundry Civil Appropriation Act, approved August 24, 
1912, makes certain provisions for the administraiing of oaths to travel-reim- 
bursement accounts. Among the persons authorized io administer such oatlis 
are included “ Chief clerks of the various exccutive departments and bureaus, 
or clerks designated by them for the purpose * * *” While it is realized 


that the Works Progress Administration may not, strictly speaking, be classed 
either as an executive department or bureau, it will be assumed for the pur- 


pose of this submission that the provisions of section 8 of the Sunday Civil 
Appropriation Act, referred to above, are applicable. 

The specific question raised is whether or not the chief clerk of the central 
office of the Works Progress Administration is authorized in his capacity as 
chief clerk to administer ouths on travel-reimbursement accounts, and whether 
or not such authority is vested in chief clerks of the State offices of the Works 
Progress Administration; also, is the chief clerk of the central office, or 
the chief clerk in a State office of the Works Progress Administration, author- 
ized to designate clerks in the State or district offices to administer such oaths? 

(2) Is the taking of an oath of. office a prerequisite to: the issuance of a 
travel order to an employee and to reimbursement on account of official travel 
performed? It may be stated in explanation of this question that it is the 
policy of the Works Progress Administration to require every administrative 
employee, both in Washington and in the field, to take the oath of office on the 
prescribed form. But there are several thousand employees who are required to 
travel in the performance of their official duties who may not, in the usual 
sense, be termed administrative employees. 

The persons referred to are considered project employees and, therefore, have 
not been required to take the oath of office. These persons are project time- 
keepers, project supervisors, etc., as well »s project workers, the very nature 
of whose work requires a considerable »mount of travel. They are paid the 
security wage, and we are, therefore. confronted with the problem of making 
provisions for the expenses incident to the travel required in carrying out their 
duties, the majority of which travel is by means of personally owned automobile. 

The question is whether or not it is absolutely necessary that this class of 
emnloyees be required to execute an oath of office in order to be entitled to reim- 
bursement of travel expenses, providing, of course, such reimbursement is 
otherwise in order. 

Tt will be very much appreciated if vou will let me have your decision on 
the two foregoing questions at the earliest possible date. 
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With reference to your first question, section 8 of the act of August 
24, 1912 (37 Stat. 487), provides as follows: 

After June thirtieth, nineteen hundred and twelve, postmasters, assistant post- 
masters, collectors of customs, collectors of internal revenue, chief clerks of the 
various executive departments and bureaus, or clerks designated by them for 
the purpose, the superintendent, the acting superintendent, custodian, and prin- 
cipal clerks of the various national parks and other Government reservations, 
superintendent, acting superintendents, and principal clerks of the different 
Indian superintendencies or Indian agencies, and chiefs of field parties, are 
required, empowered, and authorized, when requested, to administer oaths, 
required by law or otherwise, to accounts for travel or other expenses against 
the United States, with like force and effect as officers having a seal; for such 
services when so rendered, or when rendered on demand after said date by 
notaries public, who at the time are also salaried officers or employees of the 
United States, no charge shall be made; and on and after July first, nineteen 
hundred and twelve, no fee or money paid for the services herein described 
shall be paid or reimbursed by the United States. 

It has been held that the provision of the quoted act authorizing 
oaths to expense accounts to be administered by “ chief clerks of the 
various executive departments and bureaus, or clerks designated by 
them for the purpose ” has reference and applies only to the executive 
departments and bureaus in Washington and that the chief clerks are 
authorized to designate only clerks in their offices at the seat of 
Government. Had Congress intended otherwise, the specific enumer- 
ation of the various classes of field employees named in the act would 
have been unnecessary (19 Comp. Dec. 254; 11 Comp. Gen. 36; 
A-24621, October 6, 1928). 

The Works Progress Administration must be considered an execu- 
tive department or bureau within the meaning of the statute (3 Comp. 
Gen. 87; 6 id. 849). Therefore the chief clerk of the central office 
of the Administration at the seat of Government or a clerk in said 
office under the jurisdiction of and designated by the chief clerk may 
administer oaths to accounts for travel or other expenses against the 
United States. 

The chief clerks of the various State offices of the Works Progress 
Administration, however, are manifestly not “ chief clerks of execu- 
tive departments or bureaus” within the purview of the act, supra, 
nor do they come within any of the other designations appearing in 
the act. Therefore, the administration of oaths to expense accounts 
by them or by clerks in the State or district offices designated by 
such chief clerks to perform such functions may not be accepted as 
complying with the requirement that expense accounts be sworn to by 
the person claiming reimbursement. It may be stated also that there 
is no authority in the act, supra, for the chief clerk of the central 
office of the Works Progress Administration at the seat of Govern- 
ment to designate clerks outside of said central office for this 
purpose. 

Your second question is understood to relate solely to the travel 
of project employees paid the security wages prescribed by Execu- 
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tive Order No. 7046, dated May 20, 1935, as amended, and/or ad- 
ministrative orders issued pursuant thereto and not to departmental 
employees at the seat of Government, or regular field employees re- 
quired by law or regulations to take the oath of office. With respect 
to said project employees, you are advised that the taking of an oath 
of office would not be a prerequisite to the issuance of travel orders 
or to reimbursement from funds provided by the Emergency Relief 
Appropriation Act of 1935, approved April 8, 1935 (49 Stat. 115), 
for expenses of official travel properly incurred and accounted for 
on sworn vouchers in accordance with the requirements of the stand- 
ardized Government travel regulations, as declared applicable to 
those employees by Bulletin No. 35 of your Administration, dated 
November 7, 1935. 
The questions presented are answered accordingly. 


(A-65269) 


CONTRACTS—LIQUIDATED DAMAGES—TRANSPORTATION OF 
SUPPLIES BY VESSEL 


Where a contractor, by the terms of a contract, is obligated to deliver supplies 
at destination, with option of routing, and the vessel selected by him for 
the transportation is delayed because of fog, grounding and drydock 
repairs, beyond the scheduled destination arrival date, the contractor 
may not be given the benefit of the scheduled arrival date in the com- 
putation of liquidated damages provided for delays in performance of 
the contract, notwithstanding the delays were beyond his control and 
without negligence or fault on his part. 


Comptroller General McCarl to the Central Iron and Steel Company, December 
2, 1935: 

There has been considered your request of July 16, 1935, for re- 
view of settlement no. 0221800 (1) dated July 6, 1935, wherein was 
disallowed your claim in the amount of $49.46 for remission of 
liquidated damages deducted from otherwise proper payments under 
contract no. 33131, dated September 26, 1933. 

Under the provisions of the contract you agreed to deliver a 
quantity of steel plates, medium, black, and galvanized, “all trans- 
portation charges paid, in less than carload lots, to the supply 
officers of the navy yards specified * * * ” within 60 days after 
receipt of order and in the event of delay to pay to the Government 
as liquidated damages one-third of 1 percent per diem of the value 
of the balance of the undelivered material listed on each order sheet 
but not to exceed an aggregate of 10 percent of the stipulated value 
of the material not delivered within the required time, with the 
proviso that liquidated damages would not be charged when the 
delay in delivery was due to unforeseeable causes beyond the control 
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and without the fault or negligence of the contractor, including, but 
not restricted to, certain specified causes enumerated in the contract. 

The date established for delivery of the supplies to the Navy 
Yard, Puget Sound, Wash., was December 31, 1933, but as delivery 
was not made until January 30, 1934, a delay of 30 days resulted 
for which liquidated damages were assessed in the amount of $78.10. 
Remission of a part of the liquidated damages was requested on the 
ground that the vessel on which the supplies were shipped was 
delayed in sailing from Baltimore, Md.; that the vessel went 
aground in a fog during the voyage; and that due to an injury to 
the vessel as a result of the grounding it was necessary to place the 
vessel in drydock at Portland, Oreg., previous to completing the 
voyage. In the settlement remission of liquidated damages was 
denied for the reason that the causes of delay were not excusable 
under the provisions of the contract. 

In requesting review of the settlement the following statements 
were made: 

We understand, of course, that we were responsible for making delivery to 
the navy yard and had the option of routing to the navy yard. We routed the 
material via the Quaker Line in perfectly good faith in an endeavor to make 
the best possible delivery and in view of the statement in your letter and 
the contract in regard to the contractor’s liability for delay, we feel that we 
shoulkl be given the benefit of the scheduled sailings and arrivals of the 
vessel instead of the actual arrival. 

The grounding and drydocking of the vessel was most certainly not antici- 
pated at the time we selected the line and was beyond our control and not 
due to our fault or negligence. We had every assurance that the vessel would 
arrive on scheduled time and we believe we should be given the benefit of this 
in the final calculation of the liquidated damages. If we had been able to 


foresee the accident it would have been to our interest to se'ect another steam- 
ship line and thus eliminate a part or all of the amount in question. 


There is nothing in the contract which authorizes using the ves- 
sel’s scheduled date of sailing and arrival in computing the delay 
in delivery. The Government was not concerned with the transpor- 
tation of the supplies to the navy yard but only in the receipt thereof 
at the Puget Sound Navy Yard on the due date. Therefore, the 
actual date on which delivery was made must be used in computing 
liquidated damages. 

It appears from the record that the vessel on which the steel plates 
were shipped was stranded during foggy weather in Asuncion Bay 
from 2 a. m., December 25 until 6:30 a. m., on the following day 
and that as a result thereof it became necessary to place the vessel 
in drydock at Portland from January 4 until January 17, inclusive. 
Your statements that the grounding and drydocking of the vessel 
were not anticipated and were beyond your control and not due 
to your fault or negligence have been noted, 
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While it may be that at the time you selected the steamship line 
you did not anticipate or expect the vessel on which the supplies 
were shipped would encounter foggy weather and be grounded, 
nevertheless, such events cannot be classed as unforeseeable within 
the meaning of the contract. 

With reference to the allegation that the delay was beyond your 
control and without your fault or negligence, it may be stated that 
your obligation was to deliver the supplies to the Puget Sound 
Navy Yard and in order to fulfill that obligation you selected a 
carrier to transport the supplies. That carrier became your agent 
and not the agent of the Government and the delays in the trans- 
portation, even though beyond your control and without fault or 
negligence on your part, were assumed by you. 

Accordingly, the settlement of July 6, 1935, disallowing your claim, 
must be, and is, sustained. 


(A-61634) 


TRANSPORTATION—PULLMAN ACCOMMODATIONS—EMPLOYEES 
TRANSPORTING FIREARMS 


The excess costs of Pullman compartments over the “lowest first-class rate”, 
that is, lower berths, incurred by employees of the Federal Bureau of In- 
vestigation, Department of Justice, when necessary for the prompt and 
safe transportation by them, and for their use, of firearms of such un- 
usual size or weight that they cannot be transported in lower berths, may 
not be considered as an item of traveling expense, but as for the trans- 
portation of the firearms and payable under the appropriation for contin- 
gent expenses. 


Comptroller General McCarl to the Attorney General, December 3, 1935: 
There has been received your letter of August 15, 1935, as follows: 


Receipt is acknowledged of your letter dated July 16, 1935, in reply to letter 
from this Department of April 24, 1935, relative to the use by agents of the 
Federal Bureau of Investigation of this Department of compartments and 
drawing rooms on Pullman cars for the purpose of transporting firearms. 

In your letter of July 16, 1935, you advise that: “From the facts as given in 
your letter it would appear that what is involved is travel of employees 

* * rather than transportation of firearms under custody, and in such 
dina the law, supra, would seem to preclude allowance in excess of 
the ‘lowest first-class rate,’.” 

There is enclosed herewith memorandum from the Director of the Federal 
Bureau of Investigation of this Department, dated August 14, 1085, relative 
to the transportation of firearms in compartments and drawing rooms on Pull- 
man cars. In view of the information contained in the Director's memorandum, 
you are requested to reconsider your action in the matter to the end that the 
cost of compartments and drawing rooms on Pullman cars when transporting 
firearms other than revolvers may be allowed, 


The memorandum of the Director of the Federal Bureau of Inves- 
tigation, dated August 14, 1935, is as follows; 
The receipt is acknowledged of your memorandum of July 25, 1985, trans- 
mitting a copy of a decision of the Comptroller General dated July 16, 1985, 
87459°—36—»1 
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A-61684, relative to the use of Pullman compartments and drawing rooms by 
special agents of this Bureau when transporting firearms and similar equipment 
on official business. 

From the last paragraph of the above-cited decision, it appears that there 
is some misunderstanding of the purpose of this Bureau in using such Pullman 
compartments, it being stated that “it would appear that what is involved 
is travel of employees of the Bureau of Investigation of your Department 
rather than transportation of firearms under custody.” It is not the purpose 
of this Bureau to obtain authority for the use of such Pullman accommoda- 
tions for its special agents in their official travel except where it is necessary 
to transport such firearms as cannot be placed with baggage in open Pullman 
sections. The question arises, therefore, solely out of the transportation of 
firearms under custody. With this in view, it is desired that the General 
Accounting Office be requested to reconsider this matter in the light of the 
need for such facilities from an investigative standpoint, rather than from 
the standpoint of the travel of the special agents involved. 

The above-cited decision of the Comptroller General causes the Economy 
Act of March 8, 1983, to become a direct impediment to the activities of this 
Bureau in the conduct of investigations. The enactment of numerous laws 
since that time, by which the duties and authority of this Bureau have been 
considerably expanded, such as the statute by which special agents and 
officials of this Bureau are specifically authorized to carry all types of fire- 
arms, Public, No. 402, 73d Congress, approved June 18, 1984, signifies that 
Congress has no such intention. It is obvious that the enactment of such laws 
presupposes the use of means essential to the execution of the duties imposed 
thereby. 

It is submitted that the use of Pullman compartments is the only possible 
means of transporting heavy firearms in a manner that is commensurate with 
the secrecy and precautions that must be taken in the conduct of criminal 
investigations by this Bureau. When special agents of this Bureau are re- 
quired to undertake dangerous investigations, it is frequently necessary for 
them to be supplied with such firearms as Colt Monitor rifles, packed in cases 
measuring 44 inches in length, or gas projectile guns, Winchester rifles, riot 
guns, or submachine guns, each of which requires a large case. It is im- 
possible for such cases to be placed in a@ Pullman berth when it is occupied. 
It would be a flagrant disregard of duty to leave such firearms on the floor 
while the traveler slept. Furthermore, such cases do not resembie ordinary 
baggage of a traveler and would attract considerable attention. The nature 
of their contents would be quite apparent to underworld characters. For these 
reasons, the use of the “lowest first-class rate” by special agents traveling in 
custody of such firearms would be absolutely impossible, without exposing them 
and the nature of their luggage, a condition which is entirely inconsistent with 
the efficient conduct of criminal investigations. 

It is reiterated that the Bureau does not seek approval of the use of 
Pullman compartments by special agents when traveling on ordinary assign- 
ments. It is admitted that the need therefor does not exist when they are 
merely armed with revolvers, But it must be contended that the use of 
Pullman compartments is imperative when assignments require the trans- 
portation of heavy firearms such as those described above, and that the failure 
to use such facilities would operate as a serious deterrent to the effective 
execution of the duties devolving upon this Bureau. 


Inasmuch as with respect to travel by an individual, section 10 
of the act of March 3, 1933 (47 Stat. 1516), precludes payment in 
excess of the cost of a lower Pullman berth, the problem as sub- 
mitted appears to involve whether, when the necessities of an occasion 
require the prompt transportation of firearms by and for use by 
employees of your Department, firearms of such unusual size or 
weight that they cannot be transported in lower berths with the 
travelers, and cannot safely be transported as baggage, or by freight 
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or express, or otherwise, but can be safely transported in care of 
an employee or employees in a Pullman compartment, the costs of a 
Pullman compartment over that of a lower berth for each traveler 
involved may be paid from any appropriation under your admin- 
istrative supervision. It would appear that in any such case, and 
upon a showing of the facts of necessity, the excess costs could 
properly be considered as for transportation of the firearms and be 
payable under your appropriation for contingent expenses. 


(A-64822) 


REAL PROPERTY—DISPOSITION OF FACTORY BUILDING— 
RESETTLEMENT ADMINISTRATION 


Objection is not required to the sale by the Resettlement Administration of 
the Government’s interest in a factory type building erected with Federal 
funds without authority of law on a Federal project, to a nonstock cor- 
poration composed of persons who occupy homes on the project, if the sale 
will result in the furtherance of an approved project involving rural re- 
habilitation or relief in a stricken agricultural area, and can be effected 
at a price not less than the reasonable value of the Government’s interest, 
but, if the property cannot be so disposed of, procedure should be in 
accordance with the act of Angust 27, 1935, 49 Stat. 885, providing for the 
disposition of surplus real property. 


Comptroller General McCarl to the Administrator, Resettlement Administra- 
tion, December 3, 1935: 


There has been received your letter of October 22, 1935, as follows: 


Receipt is herewith acknowledged of your opinion No. A-64822 of October 
10, 1935, in which you state that “if the building in question (a factory type 
building on the project located near Reedsville, West Virginia) was con- 
structed upon lands, the title to which is vested in the United States, it 
would seem that the United States has, a least, some interest therein” (paren- 
thesis ours). 

That building was constructed on lands the title to which is vested in the 
United States by deed executed February 5, 1935, and recorded March 4, 1935. 

It is proposed to sell or grant such interest as the United States may have 
in that building to a nonstock corporation organized under the laws of West 
Virginia, whose members shall be composed of persons who occupy homes lo 
eated on the project. Prior to that transfer the appropriate administrative 
determination will be made that such corporation is a bona-fide group agency 
within the meaning of Executive Order No. 7143 of August 19, 1935, that the 
sale or grant is necessary for the administration of an approved project in- 
volving rural rehabilitation or relief in stricken agricultural areas and such 
other administrative determinations as are required by said Executive order. 
The instrument transferring title will contain such conditions as may be 
required by that Executive order. 

Your opinion is accordingly requested as to whether the proposed action 
may be properly taken by this Administration. 

Inasmuch as important administrative action awaits your opinion, an early 
response would be appreciated. 


As you were advised in my decision of September 11, 1935, there 
was no authority of law for the construction of the factory building 
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in question on Federal lands and with the use of Federal funds, and 
the land on which the building was constructed was not acquired in 
carrying out the provisions of the act of April 8, 1935, but was 
transferred to your Administration by Executive Order No. 7041 of 
May 15, 1935, and you were advised by decision of June 3, 1935. 
A-61714, that lands so acquired “may be used in connection with 
resettlement projects authorized under the provisions of” the act of 
April 8, 1935. 

In view of all the circumstances appearing, if the proposed sale of 
the Government’s interest in the property to the corporation referred 
to in your letter will result in the property being used in connection 
with and in furtherance of an approved project involving rural re- 
habilitation or relief in a stricken agricultural area, and the sale 
can be effected at a price not less than the reasonable value of the 
Government’s interest in the property, the proceeds of the sale to be 
covered into the Treasury as miscellaneous receipts, this office is not 
required to object thereto; but if the property cannot be so disposed 
of, it would appear to be for disposition in accordance with the pro- 
visions of the act of August 27, 1935 (49 Stat. 885). 

The question presented is answered accordingly. 


(A-65201) 


TRAVELING EXPENSES—USE OF OWN AUTOMOBILE—FALSIFIED 
EXPENSE ACCOUNTS 


Payments made upon falsified travel expense accounts presented for the purpose 
of obtaining reimbursement for the cost of operating a personally owned 
automobile on a commuted basis other than that authorized by the act of 
February 14, 1931, 46 Stat. 1103, as modified by the act of March 3, 1933, 
47 Stat. 1516, and the Standardized Government Travel Regulations, are 
for refunding to the Government notwithstanding such claim may have 
been “in good faith” at another’s suggestion, and may have resulted in 
a saving to the Government. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Decem- 
ber 3, 1935: 

Consideration has been given to your letter of September 3, 1935, 
requesting decision as to what action should be taken in the matter 
of the irregularities, etc., discovered in the travel accounts of Dr. 
J. E. Banquer, out-patient physician, on duty with the Boston re- 
gional office of your Administration, submitted over the period April 
1, 1931, to January 31, 1934. 

The travel accounts in question involving charges for transporta- 
tion by train, taxi, etc., and subsistence expenses are covered by the 
following-described vouchers paid to Dr. Banquer by H. H. Barra- 
clough, special disbursing agent, Veterans’ Administration, Boston, 
Mass., under his symbol no. 11472: 
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Period of travel 


> 
8 
E 


Date paid 


. 19, 1931 
. 15, 1931 
1, 1931 


Sept. 1-29, 1931. 
Oct. 5-29, 1931. . 


SSSSRSTSSES 


— 
_ 


Aug. 16-31, 1932. 
Sept. 6-30, 1932. 
Oct. 3-31, 1932... 
Nov. 1-30, 1932... Dec. 

Dec. 5-28, 1932... Jan. 21, 1933 
Jan. 4-31, 1933_... Feb. 24, 1933 
Moy, 5, 1933 


0. 
June 15, 1933 


SSNS PSASSSBERTRERARASRERSSEESSES 


LSVSRALASVSRKAKSVSRRSES 


above vouchers show travel to have been performed by Dr. 
Banquer from Boston to numerous nearby places upon travel orders 
authorizing reimbursement for “usual and necessary transportation 
expenses” and “expenses actually incurred for subsistence not to 
exceed $7 per day”—a travel order having been issued for each day 
of travel, subsequent to the travel performed. The issuance of daily 
travel orders subsequent to the travel performed is explained in 
memoranda from the regional accountant attached to each voucher 
(except voucher 9451), reading as follows: 

In connection with travel performed as stated on the attached voucher in 
favor of Dr. J. E. Banquer, it should be mentioned that Dr. Banquer is on 
call from this office to treat beneficiaries who are in need of medical treatment 
and who telephone here for the services of a physician. 

When he goes out on a call he returns here in order to be available for 
subsequent calls that may have been received while he was out and under 


the circumstances one travel order was made out at the end of the day 
to cover travel performed during that day. 


In connection with the investigation conducted by your Adminis- 
tration relative to the foregoing vouchers you state: 

* * * As a result of the investigation it was determined to require Dr. 
Banquer to refund to the United States the amount of $88.81, representing the 
difference between the cost of available round trip tickets for official travel 


performed by him and the cost of railroad travel as shown on his travel 
vouchers to have been incurred for which he had been reimbursed. * * * 


A detailed list—too voluminous for reporting here—was furnished 
by you setting forth the individual items making up the total dif- 
ference thus reported. 
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You report that when Dr. Banquer was notified to refund the 
amount in question, he requested reconsideration of the matter in a 
letter dated August 19, 1935, to the Director of Finance, as follows: 


I beg to protest reimbursement of $88.81 as requested in your letter of August 
1, 1985 (DAA~A-—X), for the following reasons: 

1. The travel in question was made in good faith. Round-trip tickets were 
not procured for the reason that it was impossible to determine in advance 
whether or not a given destination would be a final destination. Medical calls 
were taken and attended to as they were received, frequently necessitating 
cancellation of a proposed point of return to official station and substitution of 
a side call with a different point of return. 

2. Reimbursement is requested for round-trip fares on the B. & M. Railroad 
prior to May 1, 1933, when, as a matter of fact, no round-trip fares were avail- 
able prior to that date. 

I respectfully request that the above matter be given reconsideration. 


With respect to the first contention raised by Dr. Banquer, an 
examination of the vouchers hereinbefore listed fails to disclose a 
single instance in which he reported a return to Boston from a point 
different from the one to which he proceeded from his official station, 
namely, Boston. The inconsistency of this contention with the data 
shown in the several vouchers in respect of the points between which 
travel is purported to have been performed is, in a degree, explained 
in the sworn testimony of Dr. Banquer obtained by an investigator 
of your Administration, which testimony is reported in your letter 
to be as follows: 


Q. It is your testimony that the vouchers do not, in fact, state the travel as 
performed in some instances? 

A. The instances being where I have either left the train before reaching 
Boston to make other calls or where I have been picked up by automobile 
to make other calls. 

Q. Would, in these instances, a voucher show return by train? 

A. Yes, sir. 

Q. How many times would you say this happened? While traveling by train? 

A. I can’t say definitely. It happened plenty of times. But I’ve done just 
exactly that, either left the train, picked up by automobile, or if I started to 
explain those things on a voucher, I'd certainly have a great deal of difficulty, 
for often it would look as though I'd left off in midair somewhere. 

Q. Do you realize that the statement of a voucher requires a certificate from 
you that the voucher is in accordance with the travel performed? 

A. Inasmuch as I was still saving money, I couldn't see anything wrong with 
it, and I still maintain that every time that was done, | was still saving the 
Government money. On the face of it, it would appear that I had traveled di- 
rectly back to Boston, I still maintain that by my side trips and cleaning up 
work on the side, I was actually saving money, not only in travel but in the 
amount of work performed, Although it appears on the voucher that I returned 
to Boston, actually I did not. 


Your letter further reports the testimony of Dr. Banquer’s official 
superior, Dr, Richard T. Leader, concerning Dr. Banquer’s travel 
account in question, as follows: 


Q. What is your responsibility, if any, in determining whether or not travel 
by private auto is more desirable from an administrative and service stand- 
point, than by the usual method? 

A. I am much more familiar with requirements of travel of our Dr, J. B. 
Banquer who does our outside work, so-called, than I am with that travel per- 
formed by the social psychiatric follow-up workers, or by our former nursing 
staff. It is necessary to go back a bit in order for you to understand the 
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situation that confronts a regional office such as Boston. We formerly had 
Government automobiles for our use, and one car (a Ford) was assigned to Dr. 
Banquer. Later, because of its nonserviceable condition the doctor began to 
use his own private car, and ultimately the Government car was declared sur- 
plus. The matter of reimbursement for his expenses of travel was often dis- 
cussed. It appears that the regional accountant generally made decisions as 
to what was required of Dr. Banquer. I believe that at one time a decision was 
made that the only way that Dr. Banquer could be reimbursed was at the rate 
of railroad fare or car tokens between this office and the point of destination. 
I know that this was unsatisfactory. The doctor found it to be most compli- 
cated arrangements. Later this method of reimbursement was discontinued 
and he was allowed so much a mile—I believe the amount was $0.04 per mile— 
by the regional accountant. It is absolutely essential that Dr. Banquer should 
travel by automobile as it is impossible for him to do the work incumbent upon 
him by any other method of travel. I think our office is fortunate in having a 
doctor who would use his own private car for Government purposes; in fact 
there is no other doctor in our office who was inclined to do so when Dr. Ban- 
quer accepted this appointment. The matter of accounting for his mileage is, 
no doubt, difficult although I am certain that the doctor does so in an honest 
and accurate manner. I believe, too, that there is much in the expense of 
travel which is not charged the administration because of the short trips to be 
accounted for. However, I may say that it is not a question of going from here 
to a city some distance away, such as Salem, and procuring a round-trip 
ticket, or charging for mileage in accordance with the price of a round-trip 
ticket, because in proceeding to Salem, or any other city somewhat distant, 
the doctor also takes the opportunity to make calls on beneficiaries residing in 
towns somewhat off the highway or road to Salem, who he would have to visit 
at some future time if he did not take the opportunity to do so while in that 
vicinity, and while traveling to Salem as his destination. On the other hand, 
it has happened that the doctor notifies this office by telephone of the require- 
ments of the patient, and incidentally is given another call some miles from 
the city from which he is telephoning but in the opposite direction from that 
which would be a direct return to our office or to Boston, 

Q. You stated that the accountant told Dr. Banquer that he could get reim- 
bursed in the amounts as if he traveled by train? 

A. I did not mean to say the accountant told that to Dr. Banquer. I under- 
stand, however, that it was the arrangement with Dr. Banquer—between Dr. 
Banquer and the accountant—assuming the provisions were made with the 
accountant who generally handles such matters. 


Regarding the second contention of Dr. Banquer, stated in his 
letter, supra, which has reference to the travel shown on the vouchers 
to have been performed on the railroad lines, Boston & Maine, New 
York, New Haven & Hartford, and Boston & Albany, while you 
report that your Administration has on file a list of round-trip, 30- 
day limit ticket rates on the first-mentioned railroad line stating 
that these rates had been in effect since July 1, 1931, the tariffs on 
file in this office fail to show round-trip rates in effect on the first 
two mentioned lines prior to May 1, 1933, and on the latter line 
prior to April 15, 1935, between the points of travel stated on the 
vouchers, This is substantiated by letters received in response to 
inquiries by this office, from the general passenger agent of the 
Boston & Albany Railroad, dated October 15, 1935, the passenger 
traffic manager of the Boston & Maine Railroad dated October 15, 
1935, and the general passenger agent of the New York, New Haven 
& Hartford Railroad dated October 18, 1935, However, this phase 
of the case is deemed immaterial for the purposes of the disposition 
of the matter here, 
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The testimony herein reported reveals that Dr. Banquer claimed 
reimbursement of travel expenses for travel not actually performed, 
it having been admitted by Dr. Banquer that in many instances he 
left the train before reaching Boston, though the vouchers stated 
return to Boston by train and railroad fares were claimed to Boston 
in all instances, and further, that rail and taxi fares were claimed 
for the purpose of obtaining reimbursement for the cost of operating 
his personally owned automobile on a commuted basis other than 
that authorized by the act of February 14, 1931, 46 Stat. 1103, as 
modified by the act of March 3, 1933, 47 Stat. 1516, and the 
Standardized Government Travel Regulations. 

From the foregoing it is clear that the vouchers in question here 
did not disclose the true facts upon which reimbursement was 
claimed and as such payment was received by Dr. Banquer upon the 
basis of falsified travel accounts. Where an employee makes false 
statements as to certain items in his claim for reimbursement of 
expenses incurred, raising a doubt as to just what expenses were 
actually and legitimately incurred, the entire claim is for disallow- 
ance, 10 Comp. Gen. 138. As a corollary to this rule it necessarily 
follows that if payment has been received on the basis of a falsified 
account the money thus received is for refunding back to the Gov- 
ernment. That the legitimate items in the expense accounts here 
cannot now be established with certainty is evidenced by the fact 
that Dr. Banquer kept no record of his travel—it having been re- 
ported that the travel vouchers were made up by one of the secre- 
taries in the office of the regional medical officer from information 
received over the telephone. 

While the record thus discloses that Dr. Banquer contacted nu- 
merous patients in the various outlying districts of Boston as 
directed by his superior officer, the record clearly shows that there 
was a false certification by Dr. Banquer as to the travel expense 
accounts submitted by him relative to the expenses incurred in 
contacting such patients. Whether this was done “in good faith” 
at the suggestion of someone, or otherwise deliberately, or that there 
was a saving to the Government, as alleged, is of no consequence, 
as the fact remains that there was a false certification of the travel 
expense account and an expense account so submitted can form no 
basis for a valid claim against the Government. 

It has long been the established rule, which has had uniform 
application, that the Government accounting and administrative 
officers shall reject or disallow all those claims or accounts which 
they have reasonable cause to suspect to be tainted with fraud or 
to which they believe there may be substantial defense in law, or as 
to the validity of which they are in doubt. Longwill v. United 
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States, 17 Ct. Cls. 288 (291); Charles v. United States, 19 Ct. Cls. 
316, 319. It is also a well-established rule that where moneys have 
been paid out under such circumstances before discovery of the 
irregularity or fraud, such moneys may be recovered back upon the 
discovery of the fraud or irregularity. 

Accordingly, it is held that Dr. Banquer was not entitled to pay- 
ment on the vouchers hereinabove listed and that he should be 
directed to remit to this office without delay the total amount re- 
ceived by him under said vouchers. See generally, section 5438, 
Revised Statutes, as amended by the act of October 23, 1918, 40 
Stat. 1015; also, sections 3490 and 1086, Revised Statutes. I shall 
be pleased to be advised of the action taken by you in the matter. 


(A-67141) 


SALE OF ASSIGNED COLLATERAL—FEDERAL HOUSING 
ADMINISTRATION 


The Federal Housing Administration may repossess and sell the movable fix- 
tures constituting collateral assigned to it by banks, lending companies, 
etc., insured, pursuant to authority contained in the National Housing Act, 
48 Stat. 1246, against losses resulting from loans or advances of credit 
made by them, where said Administration has paid the defaulted obliga- 
tions of persons to whom such loans or advances were made, if it is de- 
termined that such action is in the interest of the United States. 


Comptroller General McCarl to the Administrator, Federal Housing Admin- 
istration, December 3, 1935: 


There has been received letter of your general counsel, October 30, 
1935, as follows: 


The Collection Section of the Federal Housing Administration, which has the 
duty of collecting obligations which are assigned to the Administration upon 
the payment of loans insured under title [ of the National Housing Act, has 
before it at this time a number of cases where investigation has shown that 
prompt repossession and sale of equipment, under the title retention instru- 
ments assigned with the loan, either by repossession action or by voluntary 
delivery of possession will be in the best interests of the Government. This is 
particularly true in cases where the equipment has been abandoned and the 
purchaser cannot be located, in cases of death of the debtor, and in cases where 
the debtor is out of employment, and has no prospect of paying the debt. In 
cases of these and of similar character, there is little or no chance of collecting 
from the debtors and we feel that the equipment should be immediately taken 
over by the Administrator and realized on. 

In a great number of the States we find the law to be such that if we do 
repossess the equipment, we lose our right of action against the debtor on the 
note for a deficiency judgment. Even in such States we feel that the Adminis- 
trator should be given discretion to adopt the means which seem to hii best 
to protect the interests of the Government. 

Will you please advise us whether we are permitted to proceed along the 
lines above mentioned. 


Section 2 of title I of the National Housing Act, 48 Stat. 1246, 
provides: 


The Administrator is authorized and empowered, upon such terms and condi- 
tions as he may prescribe, to insure banks, trust companies, personal finance 
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companies, mortgage companies, building and loan associations, installment 
lending companies, and other such financial institutions, which are approved 
by him as eligible for credit insurance, against losses which they may sustain 
as a result of loans and advances of credit, and purchases of obligations repre- 
senting loans and advances of credit, made by them subsequent to the date of 
enactment of this act and prior to January 1, 1936, or such earlier date as the 
President may fix by proclamation, for the purpose of financing alterations, 
repairs, and improvements upon real property. In no case shall the insurance 
granted by the Administrator under this section to any such financial institution 
exceed 20 per centum of the total amount of the loans, advances of credit, and 
purchases made by such financial institution for such purpose; and the total 
liability incurred by the Administrator for such insurance shall in no case ex- 
ceed in the aggregate $200,000,000. No insurance shall be granted under this 
section to any such financial institution with respect to any obligation repre- 
senting any such loan, advance of credit, or purchase by it the face amount of 
which exceeds $2,000; nor unless the obligation bears such interest, has such 
maturity, and contains such other terms, conditions, and restrictions, as the 
Administrator shall prescribe. 


The National Housing Act was amended by the act of May 28, 
1935, 49 Stat. 293, of which section 28 provides: 

Seo. 28. (a) The first sentence of section 2 of the National Housing Act is 
amended (1) by striking out “January” and inserting in lieu thereof “April,” 
and (2) by inserting before the period at the end thereof a comma and the 
following: “including the installation of equipment and machinery.” 

(b) The last sentence of section 2 of the National Housing Act is amended 
to read as follows: “No insurance shall be granted under this section to any 
such financial institution with respect to any obligation representing any such 
loan, advance of credit, or purchase by it (1) unless the obligation bears such 
interest, has such maturity, and contains such other terms, conditions, and 
restrictions, as the Administator shall prescribe; and (2) unless the amount of 
such loan, advance of credit, or purchase is not in excess of $2,000, except that 
in the case of any such loan, advance of credit, or purchase made for the pur- 
pose of such financing with respect to real property improved by or to be 
converted into apartment or multiple family houses, hotels, office, business or 
other commercial buildings, hospitals, orphanages, colleges, schools, or manu- 
facturing or industrial plants, such insurance may be granted if the amount of 
the loan, advance of credit, or purchase is not in excess of $50,000.” 

It is understood that pursuant to authority granted by title I 
of the National Housing Act and under regulations prescribed by 
you, certain banks, loan associations, lending companies, finance 
companies, and other financial institutions, have been insured against 
losses which they may sustain as a result of loans and advances of 
credit, and purchases of obligations representing loans and advances 
of credit, made subsequent to June 27, 1984, that certain debtors to 
such insured financial institutions have defaulted and pursuant to 
the terms of insurance and regulations prescribed, you have paid the 
defaulted obligations of such debtors and accepted assignment of the 
collateral held by the insured. In some cases where such collateral 
is the reserved title to or a chattel mortgage on movable fixtures, 
you desire to repossess and sell such equipment and apply the pro- 
ceeds in liquidation of the defaulted debt even though in some States 
such action will bar further personal action against such debtors. 

The National Housing Act does not specifically provide the pro- 


cedure for collection of obligations arising in favor of the United 
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States in connection with insurance agreements extended pursuant 
to authority granted in title I thereof. Title II of the act covers 
real-estate mortgage insurance and provides for collection of de- 
faulted obligations. The Administrator is authorized to acquire title 
to real estate, rent, modernize, and sell for cash or credit, in his 
discretion, in order to effect collection. This may be accepted as 
an expression by the Congress of a general policy for application in 
such cases. 

Authority to extend credit, or insure evidences of credit and as 
a result thereof become a creditor, implies authority to make collec- 
tions thereon. In the absence of expressed statutory procedure 
therefor, it would seem proper to resort to the methods ordinarily 
followed and in cases where after investigation it has been deter- 
mined that prompt repossession and sale of equipment, machinery, or 
other movable fixtures, will best serve the interest of the United 
States, this office is not required to object to such procedure. This 
office has no objection to suggest where, in your discretion, such 
action is taken in States where repossession of the property will con- 
stitute a bar to further proceedings against debtors, 

Your question is answered in the affirmative. 


(A-67225) 


HIRE OF STATE OFFICERS AND EMPLOYEES FOR FEDERAL 
ACTIVITIES 


The Motor Carrier Act of August 9, 1935, 49 Stat. 550, having authorized the 
Interstate Commerce Commission “to avail itself of the cooperation, serv- 
ices, records and facilities of * * * State authorities”, State personnel 
may be employed in connection with these Federal activities, and neither 
the Civil Service Act nor the Classification Act would be applicable to 
such employment, but reimbursement for services rendered by a State 
under this statutory authority should be made directly to, and upon 
itemized accounts presented by the State authorities, and items for salaries 
of State personnel should not exceed salary rates paid by the State. 


Comptroller General McCarl to the Chairman, Interstate Commerce Commis- 
sion, December 3, 1935: 


There was received your letter of November 1, 1935, as follows: 


Since the passage of the Motor Carrier Act, approved August 9, 1935, inquir- 
ies by representatives of State utility boards have been made concerning the 
authority of the Interstate Commerce Commission to employ and pay State au- 
thorities and their employees for services performed by them at the request of 
the Commission, for the purpose of assisting the Commission in connection with 
the performance of duties imposed upon it by that act, where the employment 
is temporary in character and confined to certain matters or to particular cases. 

If the Comptroller General will make a definite ruling upon this question, 
the ruling will be much appreciated by the Commission and will assist it 
greatly in connection with performance of the duties imposed upon it by the 
Motor Carrier Act. In this connection I call attention to a sentence contained 
in subdivision (c) of paragraph 205 of the act, which is: 
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“* © * Members of joint boards when administering the provisions of 
this part shall receive such allowances for travel and subsistence expenses as 
the Commission shall provide. * * *.’ 

I also call attention to paragraph (k) of said section, the full text of which is: 

“The Commission is authorized to employ and to fix the compensation of 
such experts, assistants, special agents, examiners, attorneys, and other em- 
ployees as in its judgment may be necessary or advisable for the convenience 
of the public and for the effective administration of this part.” 

In this connection please bear in mind the difficulty which may be experienced 
in employing and paying State authorities and their employees for work to be 
done at the request of the Commission under the Motor Carrier Act, on ac- 
count of the application thereto of the Civil Service law. 


The general rule is that employment of State personnel in Federal 
offices or positions is prohibited by Executive order dated January 
17, 1873, 25 Comp. Dec. 234; 11 Comp. Gen. 22. Where a Federal 
statute specifically authorizes the employment of State personnel in 
connection with Federal activities, the general rule is not applicable. 
14 Comp. Gen. 243. 

Section 205 (g) of the Motor Carrier Act, 1935, dated August 9, 
1935, 49 Stat. 550, specifically provided as follows: 

* * * The Commission is also authorized to avail itself of the coopera- 
tion, services, records, and facilities of such State authorities as fully as may 


be practicable, in the enforcement or administration of any provision of this 
part. * . ” 


Reimbursement for services rendered the Interstate Commerce 
Commission by a State under this statutory authority should be 


made directly to, and upon itemized accounts presented by, the 
State authorities, and items for salaries of State personnel should 
not exceed the regular salary rates paid by the State. The employ- 
ment of State personnel is as such and in such capacity, and neither 
the Civil Service Act nor the Classification Act would be applicable 
to such employment of the State personnel. 


(A-67457) 


MEDICAL TREATMENT—EMPLOYEES’ COMPENSATION COMMISSION 
BENEFICIARIES—PUBLIC HEALTH SERVICE SURGEON 


A physician appointed at an annual salary as acting assistant surgeon of the 
United States Public Health Service is a medical officer of the United 
States within the meaning of the Employees’ Compensation Act of Sep- 
tember 7, 1916, 39 Stat. 743, and is not entitled to pay for medical services 
rendered a beneficiary of the Employees’ Compensation Commission irre- 
spective of the purpose for which he was primarily appointed. 


Comptroller General McCar] to the Chairman, United States Employees’ Com- 
pensation Commission, December 3, 1935: 
There has been received your letter of November 5, 1935, as fol- 
lows: 
The Commission is in receipt of a voucher from Dr. J, M. Kuhns covering 
medical services rendered John H. Griffith, a beneficiary of the Commission 


who sustained an injury on August 9, 1935. Before definite action is taken 
by the Commission, your decision is desired as to whether Dr. Kuhns is a 
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medical officer within the meaning of section 9 of the Compensation Act of 
September 7, 1916. There are enclosed herewith for your information copies 
of letters of appointment of Dr. Kuhns as an acting assistant surgeon of the 
U. 8. Public Health Service. From the information contained therein, it ap- 
pears that Dr. Kuhns’s employment is only in a particular field, that of a 
quarantine inspector in connection with the arrival and departure of boats at 
Ahukini, Hawaii. 


Your decision is, therefore, requested as to whether the Commission may pay 
Dr. Kuhns as a private physician under section 9 of the Compensation Act for 
service rendered in this case. 

It appears that Dr. Kuhns was appointed as acting assistant sur- 
geon in the Public Health Service upon recommendation of the Sur- 
geon General under date of February 25, 1921, on a fee basis for 
the inspection of vessels at the port of Ahukini, Kauai, Territory of 
Hawaii, and that on August 11, 1928, his compensation was changed 
by direction of the Surgeon General, as follows: 

A. A. Surgeon J. M. KuHNs, 
U. S. Quarantine Station, Lihue, Kauai, Hawaii. 
Through: Chief Quarantine Officer, Honolulu, Hawaii. 

Sm: You are advised that the Department has approved a change in your 
compensation from a fee basis of $10.00 each sailing vessel inspected; $15.00 
each steam vessel inspected; and $5.00 each fumigation to $150.00 per annum 
effective September 1, 1928. 

Section 9 of the act of September 7, 1916, 39 Stat. 743, provides 
as follows: 

That immediately after an injury sustained by an employee while in the 
performance of his duty, whether or not disability has arisen, and for a rea- 
sonable time thereafter, the United States shall furnish to such employee rea- 
sonable medical, surgical, and hospital services and supplies unless he refuses 
to accept them. Such services and supplies shall be furnished by United States 
medical officers and hospitals, but where this is not practicable shall be fur- 
nished by private physicians and hospitals designated or approved by. the com- 
mission and paid for from the employees’ compensation fund. * * 

Acting assistant surgeons whose compensation exceeds $540 per 
annum are required, preliminary to appointment in the Public 
Health Service, to pass an examination under rules prescribed by the 
United States Civil Service Commission, but acting assistant sur- 
geons whose compensation is $540 per annum, or less, are appointed 
by the Secretary of the Treasury upon the recommendation of the 
Surgeon General of the Public Health Service. Paragraphs 93 
and 94, Regulations of the United States Public Health Service 
(1931). The act of March 3, 1919, 40 Stat. 1302 (24 U. S. C. 26) 
(see, also, page 218 of the United States Public Health Service 
Regulations, 1913, where the act is published in full), describes the 
beneficiaries of the Public Health Service as— 

* * * Merchant marine seamen, seamen on boats of the Mississippi River 
Commission, officers and enlisted men of the United States Coast Guard, officers 
and employees of the Public Health Service, certain keepers and assistant 
keepers of the United States Lighthouse Service, seamen of the Engineer 


Corps of the United States Army, officers and enlisted men of the United 
States Coast and Geodetic Survey, civilian employees entitled to treatment under 
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the United States employees’ compensation act, and employees on Army trans- 
ports not officers or enlisted men of the Army, now entitled by law to treat- 
ment by the Public Health Service. 


(See, also, pars. 603 and 650-652 of the Regulations of the United 
States Public Health Service, and page 209 of the Regulations, where 
secs, 9, 21, and 22 of the Employees’ Compensation Act are pub- 
lished.) 


Paragraphs 434 and 435 of the Public Health Regulations pro- 
vide: 


434. A station of the Public Health Service is a place where an officer, agent, 
or other employee of the service is on duty to perform the functions of the 
Service or where an officer of the Customs Service is specifically authorized 
to extend relief to certain beneficiaries of the service. * * 

435. Field stations of the service shall be designated as follows: 


- * * * . » » 


(b) Relief stations which are places formally designated by the Secretary 
of the Treasury for the granting of medical relief or physical examination 
to beneficiaries of the service. They are classified as follows: 


* = * om * - . 
Third class. Relief stations under charge of an acting assistant surgeon. 
. 


(c) Quarantine stations * * 

A physician appointed at an annual salary as acting assistant 
surgeon of the United States Public Health Service—a service by 
law required to afford treatment to “civilian employees entitled to 
treatment under the United States Employees’ Compensation Act”— 
is a medical officer of the United States and, where practicable, is 
required to treat such civilian employees as a part of his regular 
duties and without additional compensation therefor, irrespective of 
the purpose for which he is primarily appointed an acting assistant 
surgeon of the Public Health Service. See A-53206, March 9, 1934. 

You are advised that by reason of his status as an acting assistant 
surgeon in the Public Health Service section. 9 of the Compensation 
Act precludes payment to Dr. Kuhns as ‘a private physician for 
medical services rendered a beneficiary of the Commission who sus- 
tained an injury on August 9, 1935. 


(A-67991) 


RETIRED PAY—ARMY OFFICER—ACTIVE SERVICE AFTER 
RETIREMENT 


The percentage of the base and longevity pay of a retired Army officer who 
was originally appointed under the provisions of the act of June 4, 1920, 
41 Stat. 771, at an age greater than 45 years, may not be increased by 
reason of active commissioned service performed after retirement. 
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Acting Comptroller General Elliott to Maj. E. C. Morton, United States Army, 
December 6, 1935: 

There has been received your letter of November 4, 1935, file .016 
(Jansen, Thomas E., #01753) P&MB—MFC/FLB, requesting de- 
cision whether payment is authorized on a supplemental pay roll 
transmitted therewith constituting the claim of Col. Thomas E. 
Jansen, United States Army, retired, for $23.63, covering difference 
in retired pay between over 15 and over 18 years’ commissioned 
service, with over 21 years’ longevity, for the period October 16 to 31, 
1935. 

The official Army Register for 1935 shows that Colonel Jansen was 
born February 26, 1869, that he accepted appointment in the Regular 
Army October 1, 1920, at an age greater than 45 years, and was 
retired February 28, 1933, by operation of law, having reached the 
age of 64 years on February 26, 1933, at which time he had com- 
pleted 15 years’ commissioned service. He was assigned to active 
duty March 24, 1933, and it is stated he continued thereon to October 
15, 1935, at which time he had completed 18 years’ commissioned 
service. The difference in pay claimed is by reason of active duty 
performed since retirement. 

Section 24 of the act of June 4, 1920, 41 Stat. 771, provides: 

* * * Any person originally appointed under the provisions of this act 
at an age greater than forty-five years shall, when retired, receive retired pay 
at the rate of 4 per centum of active pay for each complete year of comniis- 


sioned service in the United States Army, the total to be not more than 75 
per centum. * * * 


The percentage of the officer’s base and longevity pay that he is 
entitled to receive as retired pay is specifically fixed by this statute 
as 4 per centum multiplied by 15 years’ commissioned service at 
time of retirement, or 60 per centum, and such allowance is not in- 
creased by active service performed after retirement. 8 Comp. Gen. 
87; Stephenson v. United States, Ct. Cls. No. 42608, June 3, 1935. 

You are advised that payment is not authorized on the voucher, 
which will be retained in this office. 


(A-67008) 


COMPENSATION—NIGHT WORK—POST OFFICE DEPARTMENT 


Clerks in first and second class post offices who, on Saturdays, work in excess 
of four hours but not in excess of eight hours, and beyond 6 p. m., for 
which excess time the law provides that compensatory time off shall be 
granted, are entitled to straight night work differential rate for the time 
extending beyond 6 p. m., based on their regular day time rate of pay, but 
are not entitled to overtime rate of pay. 
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Acting Comptroller General Elliott to the Postmaster, Inglewood, Calif., 
December 7, 1935: 


There was received your letter of September 26, 1935, as follows: 


Replying to your letter of Sept. 18, 1935, P-CH, relative to night work dif- 
ferential paid certain regular clerks in the June quarter, and debiting them with 
a total of eleven cents in refunds, I feel that an exact and detailed explanation 
of how this overtime was worked will show that the clerks were entitled to 
night overtime differential pay rather than regular night differential pay. 

1. Frank R. Baus—On Saturday, April 27th, he worked 8 hours, or 4 hours 
Saturday overtime, working until 8:00 p. m. This made 2 hours night over- 
time and was paid for as such. The plain overtime of 4 hours was taken off 
as Saturday compensatory time due. 

2. A. O. Benson—On Friday, May 16th, he worked 3 hrs. 22 min. overtime, of 
which 2 hours were night overtime from 6 to 8 p. m. and were paid as night 
overtime. On Saturday, May 18th, Benson worked 8 hours, or 4 hours Saturday 
overtime. Two hours of this were night overtime, from 6 to 8 p. m., and were 
paid as such. The 4 hours plain overtime were taken off as Saturday compen- 
satory time due. On Saturday, May 25th, Benson again worked 8 hours, or 4 
hours Saturday overtime * * * Two hours of this overtime were from 6 to 
8:00 p. m.—night overtime—and were paid as such, while the four hours plain 
overtime were taken off as Saturday compensatory time due. 

3. F. J. Eberhart—On Saturday, April 20th, he worked 8 hours or 4 hours 
Saturday overtime. Two hours of this time were from 6:00 to 8:00 p. m. and 
were paid as night overtime. The four hours plain overtime were taken off 
as Saturday compensatory time due. 

4. 8. F. Thomas—On Saturday, April 6th, he worked 8 hours, or 4 hours 
Saturday overtime. Of this four hours 2 hours were from 6:00 to 8:00 p. m. 
or 2 hours night overtime, paid as night o. t. The four hours plain overtime 
were taken off as Saturday compensatory time due. 

2b. S. F. Thomas—On Saturday, June 15th, Thomas worked eight hours, or 
4 hours Saturday overtime. Of this 4 hours overtime two hours were from 
6:00 to 8:00 p. m. and were paid as night overtime. The four hours plain 
overtime were taken off later as Saturday compensatory time due. (In the 
above explanations when I speak of certain hours being “taken off’ I mean the 
employee was given the same number of hours absence from duty, without loss 
in pay, as authorized compensation for Saturday overtime service.) 

Kindly advise, also taking into consideration the fact that no one of these 
clerks is regularly scheduled for duty after 6:00 p. m. but that they take 
turns on Saturdays making the final night dispatch of mail from this office. 


In your accounts you claimed credit for overtime night work dif- 
ferential compensation paid these employees for the 2 hours from 
6 to 8 p. m., which was reduced in the audit to straight night work 
differential compensation for the said 2 hours, resulting in a disal- 
lowance of 11 cents. 


The act of February 28, 1925, 43 Stat. 1059, provides: 
* * * ‘That in cases of emergency, or if the needs of the service require, 
and it is not practicable to employ substitutes, special clerks, clerks, and 
laborers, in first and second class post offices and carriers in the City Delivery 
Service can be required to work in excess of eight hours per day, and for such 
overtime service they shall be paid on the basis of the annual pay received by 
such employees: And provided further, That. in computing the compensation 
for such overtime the annual salary or compensation for such employees shall 
be divided by three hundred and six, the number of working days in the year 
less all Sundays and legal holidays enumerated in the Act of July 28, 1916; 
the quotient thus obtained will be the daily compensation which divided by 
eight will give the hourly compensation for such overtime service: And pro- 
vided further, That when the needs of the service require the employment on 
Sundays and holidays of foremen, special clerks, clerks, carriers, watchmen, 
messengers, or laborers, at first and second class post offices, they shall be 
allowed compensatory time on one day within six days next succeeding the 
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Sunday, except the last three Sundays in the calendar year, and on one day 
within thirty days next succeeding the holiday and the last three Sundays in 
the year on which service is performed: * 


The act of May 24, 1928, 45 Stat. 725, provides: 


That after July 1, 1928, supervisory employees, special clerks, clerks, substi- 
tute clerks, watchmen, messengers, laborers, and employees of the motor- 
vehicle service, in first and second class post offices; carriers and substitute 
carriers in the City Delivery Service; and railway postal clerks, substitute 
railway postal clerks, and laborers in the Railway Mail Service, who are 
required to perform night work, shall be paid extra for such work at the rate 
of 10 per centum of their hourly pay per hour: Provided, That night work 
is defined as any work done between the hours of six o'clock postmeridian 
and six o’clock antemeridian. 


The act of February 17, 1931, 46 Stat. 1164, provides: 


That when the needs of the service require supervisory employees, special 
clerks, clerks, and laborers in first and second class post offices, and employees 
of the motor vehicle service, and carriers in the City Delivery Service and 
in the Village Delivery Service, and employees of the Railway Mail Service, to 
perform service in excess of four hours on Saturday they shall be allowed com- 
pensatory time for such service on one day within five working days next suc- 
veeding the Saturday on which the excess service was performed: * * * 


In 7 Comp. Gen. 778, it was held that: 


The 10 percent extra pay authorized by the act of May 24, 1928, 45 Stat. 
725, to be paid to postal employees for night work is to be applied to overtime 
work at night, that is, in excess of 8 hours, on the basis of 306 days per 
annum, for all postal employees entitled to both overtime pay and extra pay 


for night work. 

The provisions in the above quoted acts authorizing payment of 
overtime compensation, extra pay for night work at the rate of “10 
per centum of their hourly pay per hour”, and the granting of com- 
pensatory time for work on Saturdays in excess of 4 hours, are to 
be so applied as to give effect to each in the class of cases to which 
it applies. Time worked on Saturdays in excess of 4 hours but 
not in excess of 8 hours and for which the law provides that com- 
pensatory time off shall be granted is not to be regarded as overtime 
service, that is, “work in excess of 8 hours per day”, for which the 
act of February 28, 1925, supra, authorizes overtime pay at a rate 
per hour to be computed as therein provided. Accordingly, the 
employees mentioned in your letter were not entitled to be paid the 
differential rate for night work on Saturday as on overtime pay, 
that is, on a rate per hour based on 306 days per annum. But as 
2 hours of the work were at night the clerks were entitled to the 
straight night work differential rate for 2 hours’ work, that is, to 
10 percent of their regular day time compensation per hour on a 
basis of 865 days per annum for each hour worked at night. 


The adjustment of your accounts on any other basis is not 
authorized. 


87459°—36———32 
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(A-63687) 
TUITION LOANS TO INDIAN STUDENTS 


Funds in excess of the amount expressly made available by proviso in the 
Indian Reorganization Act, 48 Stat. 984, for loans to Indian students 
in high schools and colleges, may be loaned to Indians pursuing trade and 
vocational courses at a State college if said college maintains a separate 
branch exclusively devoted to such courses and such branch is recognized 
as a vocational and trade school, but the mere fact that such a college 
may give some special courses in vocational and trade instruction during 
its regular vacation periods or in connection with its regular courses does 
not entitle said college to be regarded as a recognized vocational or trade 
school within the meaning of the statute. 15 Comp. Gen. 69 amplified. 


Comptroller General McCarl to the Secretary of the Interior, December 9, 
1935: 


There was received your letter of August 31, 1935, as follows: 


I have received your letter of July 23, Reference A-63687, in answer to 
my letter of July 11, relative to Section 11 of the Indian Reorganization Act 
(48 Stat. 984), which section provides: 

“There is hereby authorized to be appropriated, out of any funds in the 
United States Treasury not otherwise appropriated, a sum not to exceed 
$250,000 annually, together with any unexpended balances of previous appro- 
priations made pursuant to this section, for loans to Indians for the pay- 
ment of tuition and other expenses in recognized vocational and trade schools: 
Provided, That not more than $50,000 of such sum shall be available for loans 
to Indian students in high schools and colleges. Such loans shall be reim- 
bursable under rules established by the Commissioner of Indians Affairs.” 

In your conclusion you state: 

“Accordingly, I am constrained to hold that loans from the $140,000 not 
available for loans for tuition, etc., in high schools and colleges may be made 
only to Indian students for tuition, etc., for pursuing courses of study in recog- 
nized vocational and trade schools, and that said fund is not available, as you 
suggest, for tuition loans to Indian students who are ‘training for such voca- 
tions as teaching, engineering, forestry, law, and medicine,’ in schools or 
colleges other than recognized vocational or trade schools.” 

Further question is raised relative to whether or not the money may be used 
for loans to Indian students pursuing vocational and trade work in courses 
under the auspices of State colleges of agricultural and mechanical arts, 
giving such courses either on the college campus or at points away from the 
college. Many of these colleges are giving courses that are recognized as dis- 
tinctively vocational. In some instances they are short courses of from eight 
to eleven weeks’ duration, in other cases one year, and in a few cases of two 
years’ duration. They are distinctively vocational. They do not lead to a 
degree. They are not the courses given in the college for students seeking 
a degree. As an illustration there might be mentioned the Stockbridge School 
of Agriculture maintained by the Massachusetts State College, at the institu- 
tion. This is a two-year course in vocational farming, designed to fit men 
for practical farming rather than for scientific agricultural pursuits. 

It would seem that these non-degree vocational courses are proper courses 
for Indian youth and for which scholarship loans may properly be made from 
the $140,000 provided in the Act, referred to, “for loans to Indians for the 
payment of tuition and other expenses in recognized vocational and trade 
schools.” 

For this reason we would appreciate having from you a confirmation of our 
interpretation, that we may grant loans from the $140,000 to students pursuing 
these trades and vocational courses, even when they are given under the aus- 
pices of colleges and universities, provided that the courses are distinctively 
trade and vocational and are not courses which may be credited toward a 
college degree. 


Where a State college of agricultural and mechanical arts regu- 
larly maintains a separate branch exclusively devoted to courses in 
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vocational and trade instruction and training and such branches are 
recognized as vocational and trade schools, they may be regarded as 
“recognized vocational and trade schools” within the meaning of the 
statute, but the mere fact that such a college may give some special 
courses in vocational and trade instruction or training during its 
regular vacation periods or in connection with its regular courses 
does not entitle said college to be regarded as a recognized vocational 
or trade school within the meaning of the statute. 

The question presented is answered accordingly. 


(A-65593) 
FEES—VISA—REFUND OF EXCESS COLLECTION 


The collection of a fee in connection with the issuance of a nonimmigrant visa 
in excess of that prescribed by law or regulation issued pursuant thereto, 
and having the force and effect of law, must be presumed to be the fault 


of the Federal officer making the collection and refund thereof is 
authorized. 


Comptroller General McCarl to the Secretary of State, December 11, 1935: 

There has been received your letter of September 16, 1935 
(FA 811.111 Miniotas, Kazys), as follows: 

There is enclosed a copy of a despatch received from the American consul 
general at Vancouver, British Columbia, Canada, requesting authorization to 
refund to Mr. Kazys Miniotas, a Lithuanian, the amount of five dollars which 
was erroneously collected from him at the consulate general at Vancouver in 
connection with the issuance of a nonimmigrant visa on April 9, 1935. 

As the Department’s waiver instruction no. 31 of April 4, 1932, informs consu- 
lar officers of an agreement concluded with the Government of Lithuania where- 
by the fee for nonimmigrant visas is fixed at five dollars and application 
therefor is gratis, the amount of $10 collected from Mr. Miniotas is erroneous 
and five dollars of the amount should be refunded. A copy of waiver instruc- 
tion no. 31, is enclosed. 

As the funds collected in this case apparently have been turned into the 
Treasury, authorization is requested to instruct the consul general at Vancouver 
to refund to Mr. Miniotas the amount of five dollars. 

The waiver instruction no. 31 of April 4, 1932, referred to above 
issued to “American diplomatic and consular officers” under authority 
of the act of February 25, 1925, 43 Stat. 976 and the Executive Order 
No. 5427 of August 20, 1930, provided that effective April 15, 1932, 
the fee for a nonimmigrant visa for citizens or subjects of Lithuania 
should be $5 and that the application therefor should be gratis. See 
also, Consular Regulations of the United States, supplement A, ap- 
pendix B, page 127. 

The rule is well established that fees for services rendered by the 
Government may be refunded only if improperly collected as the 
result of the fault or negligence on the part of the officers or em- 
ployees of the Government. 10 Comp. Gen. 364; 15 id. 38. The 
collection of a fee in excess of that prescribed by law or regulation 
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issued pursuant to, and having the force and effect of law, must be 
presumed to be the fault of the Federal officer making the collection 
who is charged with knowledge of the law and/or regulation. Un- 
der the circumstances, refund is authorized of the amount of $5 to 
Mr. Miniotas in accordance with the usual practice in the matter of 
such authorized refunds. 


(A-65184) 


LEAVES OF ABSENCE—ANNUAL—INTERNES AT ST. ELIZABETHS 
HOSPITAL 


The rule denying leave with pay to temporary employees is not necessarily 
applicable to internes at St. Elizabeths Hospital who are employed for 
at least a year, but it is within the administrative discretion of the 
Secretary of the Interior not to allow annual leave with pay to such 
internes. 


Comptroller General McCarl to the Secretary of the Interior, December 12, 
1935: 


There was received your letter of August 31, 1935, as follows: 


Enclosed is a letter dated August 9 from Dr. E. J. Alexander, junior medical 
officer (interne), at St. Elizabeths Hospital, requesting your decision whether 
leave with pay is allowable to the group of internes described in his letter. 
The conditions are correctly stated in Dr. Alexander’s letter. An order was 
issued by the Hospital authorities denying leave to these internes, of which 
there are two classes, namely, the medical and surgical interneship in which 
the interne is appointed for a term of two years, including an affiliation period 
of six weeks in obstetrics and pediatrics, and the psychiatric interneship in 
which the interne is appointed for a term of one year. Upon the expiration 
of the interneship the incumbent is discharged without prejudice. 

I will be glad to have your ruling on the question whether it is proper 
to allow leave with pay to internes at St. Elizabeths Hospital. 


The enclosed letter to which you refer is as follows: 


The internes of St. Blizabeths Hospital have been deprived of the annual 
leave granted other Government employees because of your ruling: “Employees 
serving under appointments fixed for a definite duration, as for thirty days, 
sixty days, etc., may not be granted sick or annual leave of absence with pay, 
even though the leave may have been regarded as earned under appointments 
designated as indefinite or permanent prior to July ist, 1934.” 

With the permission of the superintendent of the hospital, we are directing 
this letter to you for an opinion as to whether or not that ruling applies in 
our special case. We hope you will agree with us that it should not apply, 
for the following reasons: 

1. We feel reasonably certain that there did not exist among the internes at 
St. Elizabeths Hospital whatever abuses of the privilege of annual leave this 
ruling was designed to correct, and that therefore its application to us is entirely 
unnecessary. 

2. Strictly speaking, the terms of our appointments are more nearly typical 
of permanent civil service appointments than of temporary ones. It is true 
that we usually leave the positions at twelve or twenty-four months—which, 
by the way, is a much longer time than is specifically mentioned in your ruling; 
however, in actual practice, we enjoy a position with responsibilities only very 
slightly different from those of the junior members of the permanent staff; in 
fact, it has happened that internes have been retained as junior members of 
the permanent staff without advancement of salary or official change in civil 
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service status. Also, all of us pass the six months’ probation period prescribed 
by civil service regulations without going through the formality of reappoint- 
ment; on the contrary, we are expected to serve the full twelve or twenty-four 
months. In addition, we have the usual deduction of 344% from our salary 
toward a retirement fund, and in the event that we stay in the Government 
service, either through promotion, through transfer, or through mere agree- 
ment with the hospital to stay in our present positions, we are considered as 
having begun our service when we began our interneship. 

8. While the persons in the positions are continually changing, the positions 
themselves are permanently offered to young medical graduates. We call your 
attention to this because we believe your ruling was meant to apply in particu- 
lar to the employees of the present-day emergency organizations, in which group 
our positions cannot in any sense be included. As time goes on, each future 
group of internes is sure to feel disappointment at being denied the privilege 
granted to the older employees with whom he works daily. If there is not a 
tangible and easily demonstrable need for this ruling for this particular 
group, it is hardly conducive to efficiency to foster the mild discontent it must 
engender, 

4. We would like to remind you that an interne on 24-hour service spends 
many of the hours beyond 4:30 p. m. in active attendance upon sick patients. 
This is no more than a physician's duty, of course; but we believe that it is an 
added reason why our case should be considered apart from that of other 
temporary employees. 

We beg, therefore, your personal consideration of this question. 


The period of employment of internes—one and two years—and 
the nature of their employment requiring long hours on duty justi- 
fies viewing the rule denying leave with pay to temporary employees 
as not necessarily applicable to internes who are employed for at 
least a year; but this is subject to that it is within the administrative 
discretion of the Secretary of the Interior to not allow annual leave 


with pay to such internes. See 13 Comp. Gen. 460. 


(A-65357) 
REPAIRS AND IMPROVEMENTS TO LEASED BUILDINGS 


Improvements to a leased building of a permanent character and such as may 
be reasonably necessary and required of the lessor to furnish light service 
provided for by the contract may not be paid from appropriated funds, 
particularly where the lessor may require restoration of the premises to 
the same condition as existing at the time of entering upon the same, and 
the improvements are such that their removal, if permitted by the lessor, 
cannot be made without total loss to the Government. 


Decision by Comptroller General McCarl, December 12, 1935: 

There are for consideration lease no. W 698 eng-471, dated Oc- 
tober 3, 1933, entered into with the Pittock Block, Inc., Portland, 
Oreg., covering space in the Pittock Block Building, and contract 
no. W 694 eng—5, dated May 15, 1935, entered into with the Jaggar- 
Sroufe Co., Portland, Oreg., covering electrical work in the Pittock 
Block Building, in which contract the Jaggar-Sroufe Co. is obli- 
gated to furnish all labor and materials, and perform all work 
required for replacing the original lighting system in the desig- 
nated areas of the sixth floor of the Pittock Block with an indirect 
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lighting system, including the reconstruction of all feeder and 
branch circuit wiring, the replacing of switch panels and local 
switches; the addition of certain new outlets and local switches; 
the removal of Government-owned fixtures from third floor offices 
to be vacated; and the hanging of fixtures and lamps furnished by 
the Government, all in the building known as the Pittock Block, 
located on Washington Street between Ninth and Tenth Avenues, 
Portland, Oreg., for the consideration of the unit prices enumerated 
in schedule form A, no. 694-35-5, which is as follows: 


Item 


Articles or services and unit prices (quantities estimated) Estimated 


1 | Feeders, panels, and wiring, 1 job, three thousand forty-two Galings ($3,042) forthe job.| $3, 042. 
2 | New ceiling outlets, 60 each, at unit price of three dollars ($3) eac’ 80. 
3 | New switch outlets, 10 each, at unit price of five dollars ($5) each...................-- 50. 
4 — = 20amp., double role, 23 each, at unit price of one violiag and sixty cents os 
5 | Local switches, 10 amp., single pole, 9 each, at unit price of one dollar ($1) each.....-- 9. 
6 | Removal of 3d floor fixtures, 1 job, one hundred five dollars ($105) for the job_.........- 105. 
7 | Fixture hanging, 178 each, at unit price of one dollar and ten cents ($1.10) each.....-- 195. 


On October 3, 1933, lease no. W 698 eng-471, supra, was entered 
into between the Government and Pittock Block, Inc., Portland, 
Oreg., covering space for use by the Government in the Pittock 
Block Building, in which lease it was provided that Pittock Block, 
Inc., the lessor, “shall furnish to the Government, during the occu- 
pancy of said premises, under the terms of this lease, as part of the 
rental consideration, the following: Water, light, heat, toilet, janitor, 
and elevator service.” 

The obligation to furnish light service carries with it not only the 
contract to furnish the current but the necessary wiring and other 
equipment by and through which the power is turned into light, and 
this obligation is not limited to such equipment and apparatus as 
were in use in the offices when rented but extends also to such as may 
be reasonably needed during the life of the lease in connection with 
the purpose for which the space was rented. See 6 Comp. Gen, 250, 
also United States Post Office Corporation v. United States, Ct. 
Cls, no. 42469, March 4, 1935. 

It is administratively urged that at the time the lease was executed 
it was believed the lighting furnished was satisfactory but that 
later it was found that the additional equipment now sought is neces- 
sary to furnish sufficient light for the employees, principally drafts- 
men, who occupy the space, working long hours, including night 
shifts, and that the fixtures to be installed are the property of the 
United States and will be removed when the premises are vacated. 
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It appears most of the improvements are such as cannot be removed 
(even if permitted by the lessor) without a total loss to the Govern- 
ment, especially in view of the obligation on the part of the Gov- 
ernment to “restore the premises to the same condition as that exist- 
ing at the time of entering upon the same under this lease.” In 
this connection see 26 C. J. 700, section 86. 

Obviously, the lessor is bound to make the improvements neces- 
sary to furnish the light service in accordance with its contract with 
the Government without cost to the Government. 

There is noted section 8 of the lease in which it is provided: 


The Government shall have the right, during the existence of this lease to 
make alterations, attach fixtures, and erect additions, structures, or signs, in 
or upon the premises hereby leased (provided such alterations, additions, 
structures, or signs shall not be detrimental to or inconsistent with the rights 
granted to other tenants on the property or in the building in which said 
premises are lecated) ; which fixtures, additions, or structures so placed in or 
upon or attached to the said premises shall be and remain the property of the 
Government and may be removed therefrom by the Government prior to the 
termination of this lease, and the Government, if required by the lessor, shall, 
before the expiration of this lease or renewal thereof, restore the premises to 
the same condition as that existing at the time of entering upon the same under 
this lease, reasonable and ordinary wear and tear and damages by the elements 
or by circumstances over which the Government has no control, excepted: Pro- 
vided, however, That if the lessor requires such restoration, the lessor shall 


give writ‘en notice thereof to the Government ninety days before the termina- 
tion of the lease. 


However, with hereinafter mentioned exceptions, the improve- 


ments are permanent and not such as may be made under this section, 
especially when the lease provides that the lessor shall furnish them 
“as part of the rental consideration.” See 5 Comp. Dec. 478; 2 Comp. 
Gen. 607; 5 id. 366; A-64095, August 5, 1935. 

It appears that items 6 and 7 of schedule form A in the total amount 
of $300 are for services in connection with the removal and hanging 
of removable Government-owned fixtures and may be paid for by the 
Government under section 8 of the lease. 

Accordingly, as the lessor is bound to make these improvements, 
with the above exceptions, when and as necessary to furnish light 
service as provided in the contract, they may not be paid for from 
appropriated funds. 


(A-65529) 
ARMS AND AMMUNITION—PURCHASE—VIRGIN ISLANDS COMPANY 


The Virgin Islands Company is a “department” and sugar cane grown on land 
controlled and operated by said company is “property” within the mean- 
ing of the act of March 8, 1879, 20 Stat. 412, authorizing and directing the 
Secretary of War to issue arms and ammunition to the head of any depart- 
ment for the protection of public property and arms and ammunition 
required in the protection of the sugar cane so grown from destruction 








486 DECISIONS OF THE COMPTROLLER GENERAL 


by domestic animals are for procurement in accordance with said statute, 
there being no specific authorization for their purchase in the statute 
pursuant to which funds were allotted to said company. 


Comptroller General McCarl to Leslie F. Huntt, disbursing officer, The 
Virgin Islands Co., December 12, 1935: 


There was received your letter of September 13, 1935, as follows: 


The Virgin Islands Company controls and operates approximately 3,000 acres 
of land on which it has planted approximately 650 acres of cane. The native 
element on the Islands, particularly those living on the various estates, own 
and have around the estate villages, numerous goats, dogs, and other domestic 
animals. These animals, particularly the goats, are very destructive insofar 
as sugar cane is concerned. They have been known to clear a considerable 
acreage of sugar cane when it was young, and are generally detrimental to 
the crop. It has, therefore, become necessary for The Virgin Islands Com- 
pany to purchase four shotguns to be issued to supervisors at strategic points 
over the properties controlled by the Company. 

There is a law on the Virgin Islands to the effect that should these animals 
be caught destroying crops or other property, the owner of the crops has the 
right to shoot and kill these animals on sight, because of the fact that it is 
utterly impossible to determine by whom these goats, or herds of goats, are 
owned. This is peculiarly so because of the fact that the natives are prone 
not to reveal the ownership of the animals. 

On June 13th, invitations were sent out to five concerns to secure bids on 
four shotguns. On July 9th these bids were opened, there having been four 
returns. On July 11th the bid was awarded to the lowest bidder, the Rem- 
ington Arms Company, Inc. The guns were received, and the voucher was 
put through for payment, after certification and approval by the officers of 
the Company. 

After the guns were received and before the voucher was put through for 
payment, the guns were registered with the director of police of the municipal- 
ity of St. Croix, which registration is required by the laws of the municipality 
and consists of the stamping of a number on each gun. This law also provides 
that permission must be secured from the Governor and the director of police 
to import, purchase and own any guns that are brought into the islands, which 
permission was secured. 

When the voucher reached the desk of Mr. Ira L. Wright, of your Depart- 
ment, for preaudit, it was disallowed, as is shown on his statement of pre- 
audit differences attached to the voucher, both of which are enclosed here- 
with. This suspension is based upon the fact that such firearms should 
have been secured from the Secretary of War, in accordance with the act of 
March 3, 1879. 

To be perfectly frank, I was entirely ignorant of this prevailing statute, and 
acted purely upon business methods and because of the existing necessity at 
the time the guns were purchased. 

In view of the circumstances set forth above, it is respectfully requested 
that this voucher be approved for payment, and that an early decision be furn- 
ished this office. 

It is further requested that a decision be given as to the right to purchase 
ammunition for these guns should approval of the purchase be granted. 


The act of March 3, 1879, 20 Stat. 412, provides as follows: 


That upon the request of the head of any department, the Secretary of War 
be, and he hereby is, authorized and directed to issue arms and ammupition 
whenever they may be required for the protection of the public money 
and property, and they may be delivered to any officer of the department 
designated by the head of such department, to be accounted for to the 
Secretary of War, and to be returned when the necessity for their use has 
expired, * * * 


This statute is mandatory and it has uniformly been held by 
the accounting officers of the United States that where no specific 
appropriation for the purchase of arms and ammunition has been 
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made, a department may not purchase such articles but, when needed, 
they must be procured from the Secretary of War under the pro- 
visions of said statute. Any instrumentality of the Government, 
including the Virgin Islands Co., is a “department” within the 
meaning of the statute, and any property owned by such instru- 
mentality, including the crop of cane here needing protection, is 
“property” within the meaning of the statute. 

As there is no specific provision in the statute pursuant to which 
there were allotted to the Virgin Islands Co. the appropriated funds 
here sought to be charged authorizing purchase of arms and am- 
munition, the administratively approved voucher presented may not 
be paid. For the same reason, the purchase of ammunition is not 
authorized. 4 Comp. Gen. 606. The audit action must be and is 
sustained. 


(A-65755) 


TRAVELING EXPENSES—PROJECT INSPECTORS—PUBLIC WORKS 
ADMINISTRATION 


A public works project inspector, who, upon appointment, reports to the district 
headquarters at his own expense from which headquarters he is, by proper 
orders, from time to time assigned to temporary duty at other points is 
entitled to reimbursement for traveling expenses between his headquarters 
and such temporary duty stations. 

Public works project inspectors who are assigned to projects at temporary 
duty stations and who while in a travel status are placed on leave without 
pay when project work is suspended because of climatic conditions or for 
other reasons are not entitled to traveling expenses to their homes or other 
personally selected points. 


Comptroller General McCarl to the Federal Emergency Administrator of Pub- 
lic Works, December 12, 1935: 


There has been received your letter of August 14, 1935, as follows: 


There is forwarded herewith voucher no, I-380.102 payable to James G. 
Martin, resident engineer inspector, Public Works Administration, Columbia, 
South Carolina, in the amount of $27.85 covering expenses for travel from 
official headquarters to first temporary post and per diem for five days after 
arrival at temporary duty post. 

In view of the fact that suspensions have been raised by your office against 
payments already made under similar circumstances, although some vouchers 
sent for preaudit were certified for payment, and because numerous other pay- 
ments have been made which have not yet been audited, a ruling is requested 
in this matter, the circumstances of which are as follows: 

Inspectors are appointed by the Administrator for duty in the State in which 
they have legal residence, except in cases where no qualified eligibles are avail- 
able, upon recommendations of the Director of the Inspection Division follow- 
ing requests initiated by the State engineer inspectors, There are twenty-eight 
of these State engineer inspectors, fifteen of them having jurisdiction over 
work in two or more States, 

After appointment, the inspectors are directed to report to the headquarters 
of the State engineer inspector for office duty before being assigned to projects 
at or covered from temporary duty stations, Upon completion of one temporary 
assignment, an inspector is sent to another temporary duty station, sent to such 
temporary duty station before completion if his services are required for any 
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reason, or he is recalled to headquarters for duty or subsequent temporary 
assignment on another project. 

The expense of reporting to his headquarters is borne by the inspector, but 
subsequent travel expenses to and from and between temporary-duty stations 
are paid by the Government upon the issuance of proper travel authorizations by 
the State engineer inspector as covered by P, W. 9915 of April 21, 1934, a copy 
of which is attached. 

In view of the foregoing, it is requested that the situation have full con- 
sideration with a view to removing the suspensions heretofore made and to 
prevent further suspensions. 

In connection with the inspection work, it occasionally happens that because 
of climatic or other reasons work on a project is suspended and if there is not 
an immediate need for the services of the inspector he is placed in a leave 
without pay status. Unless there should be a real reason for the man to return 
to his headquarters to complete reports, or for other duty, he may go to his 
home or other place. In such circumstances is the man entitled to his traveling 
expenses to such point instead of to his headquarters, not to exceed the cost 
of travel to headquarters? 


The voucher submitted with your letter shows travel February 11, 
1935, from Columbia, S. C., to Barnwell, S. C., and is itemized as 
mileage of a personally owned automobile for 57 miles at 5 cents per 
mile, amounting to $2.85, and five days per diem at Barnwell, 
amounting to $25, or a total of $27.85. The travel orders accom- 
panying this voucher authorize travel and reimbursement as follows: 


Location, Corumsata, §. C., 


Date, February 11, 1935. 
Mr. JAMEs G. MARTIN, 


Res. Engineer Inspector, P. W. A., Columbia, 8S. C. 

Sir: You are hereby authorized to travel by privately owned automobile from 
your headquarters located at Columbia, S. C., to Barnwell, S. C., docket 5819. 
Upon arrival Barnwell, S. C., docket 5819, will become your temporary-duty 
station until further instructions are issued to you. This travel is to be upon 
official business of the Federal Emergency Administration of Public Works, the 
details of which have been communicated to you in your general instructions, 
the general duties of which are to assist Mr. W. N. Willis, resident engineer 
inspector in charge, in inspection of docket 5819, school, Barnwell, S. C. 

Travel by privately owned automobile—for which you will be reimbursed at a 
rate not to exceed $0.05 per mile—is herein authorized inasmuch as such mode 
of transportation has been determined to be more economical and advantageous 
to the Federal Government for the following reasohs: No other means of travel 
available without loss of valuable time on account of inconvenient schedules. 

This travel shall be performed in accordance with the Standardized Govern- 
ment Travel Regulations as amended and you will be reimbursed in lieu of 
subsistence at the rate of $5.00 per diem for five (5) days after arrival at your 
temporary-duty station. The expense arising from this authorization will be 
chargeable to the appropriation for the “National recovery 1933-35.” 


Insofar as appears from the voucher and travel orders, payment 
thereon appears to be authorized. 

Your submission does not identify the other vouchers to which you 
refer as being involved in suspensions in connection with travel per- 
formed under similar conditions and accordingly it would not be 
possible to review such suspensions upon your present submission. 

As to the question stated in next to last paragraph of your sub- 
mission, you are informed that a person in a travel status who 
takes a leave of absence and goes to his home or other place in- 
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stead of returning to his headquarters, is not entitled to reimburse- 
ment of travel expenses incurred between the last place of temporary 
duty and the destinations to which he travels for personal reasons. 

The voucher accompanying your letter in favor of James G. 
Martin is returned and payment thereon is authorized in the absence 
of other objection. 


.(A-66347) 


CHECKS—UNDELIVERED—TRANSMISSION TO GENERAL 
ACCOUNTING OFFICE 


Checks issued to proper payees and in amounts properly due and payable in 
connection with commodity contracts under the Agricultural Adjustment 
Act of May 12, 1983, 48 Stat. 31, as amended, and trust agreements under 
the Bankhead Cotton Act of April 21, 1984, 48 Stat. 598, as amended, 
and returned because delivery to the payee cannot be made may not be 
canceled and the amounts thereof restored to the applicable appropria- 
tions, but are for transmission to the General Accounting Office in accord- 
ance with the provisions of Bulletin No. 3, dated May 19, 1923, 2 Comp. 
Gen. 829, as revised by supplement 1, dated August 16, 1927, 7 Comp. 
Gen, 846. 


Comptroller General McCarl to the Secretary of Agriculture, December 12, 
1935: 


There has been submitted for my consideration the matter pre- 
sented in the memorandum dated October 7, 1935, from the Comp- 


troller, Agricultural Adjustment Administration, of your depart- 
ment, as follows: 


A large number of checks issued in accordance with the provisions of the 
commodity contracts under the Agricultural Adjustment Act of May 12, 1933, as 
amended, and in accordance with the terms of trust agreements under the 
Bankhead Cotton Act of April 21, 1934, as amended, are being returned to the 
assistant disbursing officer, Division of Disbursements, agricultural adjustment 
section, Treasury Department. 

The conventional reasons given for the return of these checks are as follows: 

(1) Payee cannot be located. 

(2) Payee refuses to accept check. 

(3) Check cannot be delivered to payee for the reason he is not in the 
United States, and his address cannot be definitely determined. 

In each of the above instances the payee named on the check is the proper 
party, and the amount indicated thereon is properly due and payable to the 
payee under the terms of his contract 

It has been the policy of the Disbursing Office in the past to cancel this 
type of check, thereby placing the money represented by the checks back into 
the appropriation from which it was drawn. Upon the written request of the 
payee for the amount due him under his contract a new check would be drawn 
to his order and forwarded through the regular channels for delivery. 

The assistant disbursing officer, Division of Disbursements, agricu!tural ad- 
justment section, Treasury Department, has called the attention of this office 
to a portion of General Regulation No. 35, issued June 18, 1934, by the Comp- 
troller General of the United States, which reads in part as follows: 

“Where the amount of a warrant or check is not due the payee or his es- 
tate, or such warrant or check has otherwise been erroneously issued and is 
not properly payable, such warrant or check should be marked ‘Canceled’—for- 
warding such checks to the Check Accounting Division, General Accounting 
Office, and giving the reasons why the amounts of the checks cunceled were 
not due as drawn.” 
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It is apparent the reasons given for the return of the checks in question 
do not fall within that class of checks contemplated for cancellation in General 
Regulation No. 35 quoted in part, supra. However, it is pointed out that if 
the checks in question are not canceled, it is probable that the amounts of 
such checks will, by reason of the provisions of section 21 of Public, No. 473, 
approved June 26, 1934, be deposited into the Treasury to the credit of a 
trust fund account entitled “Outstanding liabilities.” 

Several reasons are set forth in my memorandum of April 1, 1935 (see A- 
58462, May 7, 1935), as to why it is impracticable, from the standpoint of 
this office, to submit a commodity contract to the General Accounting Office 
proper. The reasons mentioned therein are equally applicable to the situation 
in question. 

Accordingly, a decision is desired as to whether the checks returned for 
the reasons noted should be considered as proper for cancellation or whether 
these checks should be kept and if not called for until the end of the fiscal 
year, the amounts thereof be credited to a trust fund account entitled “Out- 
standing liabilities.” 


As stated in the above-quoted memorandum, the matter here does 
not fall within the province of General Regulations No. 35. How- 
ever, there are for application here the provisions of Bulletin No. 3, 
dated May 19, 1923, 2 Comp. Gen. 829, as revised by supplement 1, 
dated August 16, 1927, 7 Comp. Gen. 846, which, as amended, are as 
follows: 


Lack of uniformity in the various services in the procedure followed in 
connection with undelivered checks and the unsatisfactory situation which has 
followed the retention by disbursing officers of checks issued by them which 
cannot be disposed of until such time as they may be reported as pertaining to 
“Outstanding liabilities” and the number of changes in headquarters of dis- 
bursing officers, and the disbursing officers themselves, has caused this office 
to establish a central place for safekeeping of all such checks. 

On the first of each quarter disbursing officers having in their possession 
checks issued to pay obligations of the United States, which for any reason 
have remained undelivered for more than three full months from the last day 
of the month of issue, should forward such checks to the General Accounting 
Office, Claims Division, liabilities section, for safe keeping and lawful 
disposition. 

In forwarding the checks a statment should be furnished giving the name 
.and symbol number of the disbursing officer and listing each check by number, 
date, amount, payee, payee’s last known address, voucher reference, and state- 
ment of the nature of the payment; that is, whether for salary, reimbursement 
of expenses, supplies furnished, etc. 

All applications for undelivered checks should thereafter be transmitted to 
such liabilities section, with appropriate advice, for attention. 

When a disbursing office is permanently discontinued all checks that can- 
not be delivered should be forwarded to the liabilities section as provided in 
paragraph three. 


There is no warrant of law for the cancelation of checks of the 
class involved here by the disbursing officer and the restoration of 
the amount thereof to the applicable appropriation. See generally 
17 Comp. Dec. 287. It is admitted in the memorandum, supra, that 
in each of the three classes enumerated, the payee named on the 
check is the proper party, and the amount indicated thereon is 
properly due and payable to the payee under the terms of his 
contract. The cancelation of such checks, which represent valid 
and subsisting legal obligations of the Government, and the restora- 
tion of the amounts of such checks to the applicable appropriation, 
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present a situation whereby appropriation balances will not reflect 
the true status of the appropriation account. Also, such practice 
permits the free use of appropriated funds which, in fact, have 
already become obligated, which action, also, may result in creating 
deficiencies in the appropriation account. See section 3679, Revised 
Statutes, as amended, 31 U. S. C. 665. The unlawful feature of 
sich practice must at once be apparent. 

Where the Government issues a check to a named payee in pay- 
ment of a valid and subsisting obligation of the United States, such 
obligation must be charged against the applicable appropriation at 
the time of the issuance of the check, and if such check for the time 
being cannot be delivered to the payee for reasons such as stated 
in the memorandum, supra, nevertheless, the Government must have 
the obligated funds at its disposal to meet payment of the check, if 
and when said check be later demanded by the proper parties and 
presented to the Treasurer of the United States for payment within 
the period prescribed by existing law. The period in which a check 
may be presented for payment by the Treasurer of the United States 
is now fixed by section 21 of the act of June 26, 1934, 48 Stat. 1235, 
as one fiscal year beyond the fiscal year in which the check is issued— 
with certain exceptions not here material. 

As to checks which are not so presented for payment within said 
prescribed period, the cited act further provides that: 

* * * the amounts of all such checks properly due and payable which 

have not been presented for payment within such period shall be deposited 
into the Treasury to the credit of a trust fund account entitled “Outstanding 
liabilities (fiscal year)” * * *, 
Obviously, the cancelation of checks which are properly due and 
payable to the named payees—notwithstanding present inability to 
make delivery thereof—would be contrary to the statute above 
quoted—the deposit to the appropriation of the amount of the 
canceled checks not being a deposit into the Treasury within the 
meaning of the said act. 

In the memorandum, supra, it is suggested that the matter here 
is similar to that covered in my decision to you of May 7, 1935, 
A-58462. An analysis of the matter, however, will readily disclose 
that the two situations are not similar. In the cited decision there 
was authorized the cancelation of checks in those cases where the 
named payees had died before delivery, and the simultaneous ad- 
justment of the claim made by the person or persons lawfully en- 
titled to the proceeds thereof and the payment of said claim after 
examination thereof by designated representatives of this office. 
Admittedly, by such action there was not involved any violation of 
governmental accounting principles. Such procedure was decided 
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upon because of alleged complicated mechanical operations necessi- 
tated in your Department, and also, because of the inability of your 
Department to submit to this office the necessary records in each of 
such cases. Inasmuch as the checks of the class in question here are 
due the payees as drawn—nothing remaining to be done but the 
delivery thereof—there is not seen as being involved here any of the 
difficulties represented by your Department in the matter covered in 
my decision of May 7, 1985. 

The situation here therefore, falls squarely within the province of 
Bulletin No. 3, swpra, and the provisions thereof should be com- 
plied with. For reasons herein stated, the practice of canceling 
checks and restoring the amounts thereof to the applicable appro- 
priation in the class of cases in question here, should be discontinued 
forthwith. This office should be informed of the corrective measures 
taken by you in this matter. 


(A-68024) 


RIO GRANDE RECTIFICATION PROJECT—PAYMENTS ACCOUNT OF IN- 
TERFERENCE WITH PRIVATELY OWNED IRRIGATION FACILITIES 


Where the construction of the project for the rectification of the Rio Grande 
results in interference with privately owned irrigation facilities, objection 
is not required, in view of the facts and the alternative provisions of the 
act of August 27, 1935, 49 Stat. 906, to the making of contracts under 
which payments will be made to the owners—in lieu of restoration or 
reconstruction—in amounts not in excess of what the authorized restoration 
or reconstruction would cost the Government, and funds allotted for this 
project from moneys appropriated to carry out the provisions of the Na- 
tional Industrial Recovery Act of June 16, 1933, 48 Stat. 195, may be used 
for that purpose. 


Comptroller General McCarl to the Secretary of State, December 12, 1935: 
There has been received your letter of November 22, 1935, as fol- 
lows: 


The American section of the International Boundary Commission, United 
States and Mexico, is engaged upon the construction of the project for the 
rectification of the Rio Grande in the El Paso-Juarez Valley, pursuant to the 
provisions of the convention of February 1, 1938, between the United States 
and Mexico. Such construction is being carried on with funds allotted to this 
Department by the Federal Emergency Administration of Public Works. 

The act of Congress approved August 27, 19385 (Public, No. 370, 74th Con- 
gress), contains a provision in the last paragraph of such act as follows: 

“Whenever the construction of any project or works undertaken or admin- 
istered by the Secretary of State through the International Boundary Com- 
mission, United States and Mexico, results in the interference with or neces 
sitates the alteration or restoration of constructed and exiating irrigation or 
water-supply structures, sanitary or sewage disposal works, or other structures 
or physical property belonging to any municipal or private corporation, com- 
pany, association, or individual, the Secretary of State may cause the restora- 
tion or reconstruction of such works, structures, or physical property or the 
construction of others in lieu thereof or he may compensate the owners thereof 
to the extent of the reasonable value thereof as the same niny be agreed upon 
by the American Commissioner with such owner.” 
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At some points along the present course of the river the channel will be 
straightened, resulting in interference with certain privately owned irriga- 
tion facilities. The American Commissioner now has under consideration an 
instance of such nature in which one R. D. Hammett owns certain irrigation 
ditches and pumping facilities diverting water from the Rio Grande. Straight- 
ening the channel will place the river at a distance remote from such pumping 
plant and related irrigation facilities. Engineering estimates made in the 
office of the American Commissioner disclose that the restoration of such irri- 
gation system, made necessary as a result of the construction of the rectifica- 
tion project, could be effected by the Government at an estimated cost of 
$1,188, exclusive of overhead costs. The only feasible plan for restoration of 
such irrigation facilities would involve the use of two pumping plants to lift 
the water from the river and convey it to the ditches, whereas the system pre- 
viously used, before the rectification of the river channel, required the use of 
only one pump. The owner of such works therefore objects to the reconstruc- 
tion and restoration of his water-supply system in such a manner because of 
the additional future expense to him of operating two pumps. It is believed, 
however, that the owner would be willing to accept as full compensation for 
the interference with his irrigation facilities, which will result from the con- 
struction of the rectification project, a sum equivalent to the estimated cost to 
the United States of restoring such works as set forth above. It would appear 
to be in the best interests of the United States if the matter could be concluded 
by the payment to the owner of irrigation facilities thus interfered with, as 
fill compensation, of a sum not greater than the estimated cost to the United 
States of accomplishing such restoration, inasmuch as the owner, under the 
provisions of a proposed contract, would be precluded from any future com- 
plaints in connection with such reconstruction or restoration and the payment 
would constitute a full and final settlement in the matter. 

There has been prepared a draft form of contract which it is proposed to 
enter into with the owner of the irrigation facilities in question, a copy of 
which draft contract is transmitted herewith. Your advice is requested as to 
whether the American Commissioner may appropriately enter into the proposed 
contract under the Act of Congress approved August 27, 1985 (Public, No. 370, 
74th Congress). If your conclusion is in the affirmative, your further advice 
is requested as to whether the appropriation 1-08/7640.4NIR, State, Interna- 
tional Boundary Commission, United States and Mexico, 1933-1987, project 
no. 4, is available for payment of the obligation which would result from such 
contract. 


In view of the facts as set forth in your letter and the alternative 
provisions of the act of August 27, 1935, 49 Stat. 906, to the effect 
that the Secretary of State may cause the restoration or reconstruc- 
tion of irrigation or water-supply structures, ete., under the condi- 
tions specified in the act, or, in lieu thereof, that he may compen- 
sate the owners of such works, structures, etc., to the extent of the 
reasonable value thereof as may be agreed upon by the American 
Commissioner with such owner, this Office is not required to object 
to the making of contracts in the form proposed under which a 
payment will be made to the owner—in lieu of restoration or recon- 
struction—in an amount not in excess of what the authorized 
restoration or reconstruction would cost the Government. 

The funds proposed to be used were allotted from moneys appro- 
priated to carry out the provisions of the National Industrial Recov- 
ery Act of June 16, 1933, 48 Stat. 195, the purpose for which 
the allotment was made being stated as follows: 

For the rectification of the Rio Grande in the El Paso-Juarez Valley, the 


construction of a dam and reservoir at Caballo, New Mexico, and the acquisi- 
tion and disposition of any real or personal property in connection with the 
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construction of the project, in accordance with the terms of the convention 
of Feb. 1, 1933, concluded between the United States and Mexico, and pro- 
claimed by the President of the United States on November 13, 1933. * * 
Such purpose would appear to be within the scope of sections 202 
and 203 of the said act of June 16, 1933, and the proposed expendi- 
tures under the contracts in question would appear to be incidental 
to the work of the rectification of the Rio Grande. Therefore, in 
view of the provision of law quoted in your letter—which provision 
was enacted after the funds here involved were allocated for such 
rectification work—I have to advise that said funds are available 
for the proposed expenditures, if otherwise correct and proper. 
The questions presented are answered accordingly. 


(A-65530) 


CONTRACTORS—RELIEF ACT—CODE AND PRESIDENTIAL 
REEMPLOYMENT AGREEMENT COMPLIANCE 


A contractor is not entitled under the act of June 16, 1934, 48 Stat. 974, to 
reimbursement of increased costs alleged to have been incurred by reason 
of compliance “in letter and spirit with the N. R. A. and with the 
President’s Reemployment Agreement” where there was no applicable 
approved code of fair competition and it is admitted that there was no 
signing of an agreement with the President, notwithstanding it is alleged 
there was no formal way or means of subscribing to such an agreement. 


Comptroller General McCarl to the Hahn Engineering Co., December 13, 1935: 

Consideration has been given to your letter of August 19, 1935, 
which you requested in a personal interview of September 7, 1935, 
be accepted as a request for review of settlement no. 0466635, dated 
August 16, 1935, wherein was disallowed your claim under the act 
of June 16, 1934, 48 Stat. 974, for $4,667.79 in addition to the com- 

. pensation stipulated in contract NOy-1872, dated June 24, 1933, and 

which compensation appears to have been paid. You have alleged 
that the sum of $4,667.79 represents increased costs incurred by you 
in complying “in letter and spirit with the N. R. A. and with the 
President’s Reemployment Agreement, even though there was evi- 
dently no way or means for us to formally sign the latter.” 

The act of June 16, 1934, authorized the settlement upon a fair 
and equitable basis of claims of persons who entered into a contract 
or contracts with the United States prior to August 10, 1933, includ- 
ing subcontractors and materialmen performing work or delivering 
material or necessary fuel direct to the contractor under such con- 
tracts for additional costs incurred by reason of compliance on and 
after August 10, 1933: 







with a code or codes of fair competition approved by the President 
under section 3 of the act approved June 16, 1933, known as the “National 
Industrial Recovery Act”, or by reason of compliance with an agreement with 
the President executed under section 4 (a) of said act in the >. perennaee 
after August 10, 1933, of a contract or any part thereof * * 
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That is to say, compliance either with an applicable code or with 
an agreement with the President known as the Reemployment Agree- 
ment is a condition precedent to the allowance of any benefits under 
the said act of June 16, 1934. The contract was for the construction 
of cast iron hoppers for the storage of sand, gravel, and coal at the 
Navy Yard, Brooklyn, N. Y., for the sum of $13,180. There has 
been no showing that there was an approved code of fair competi- 
tion applicable to the construction of cast iron hoppers for the stor- 
age of sand, gravel, and coal, and you admit that you did not sign 
an agreement with the President as provided in the above-quoted 
terms of the act of June 16, 1934. However, you have urged that 
your concern was a designing and selling organization of one em- 
ployee only; that there was no group for you to joint in subscrib- 
ing to the President’s Reemployment Agreement; and that the only 
way you could comply therewith was to pay the erecting crew ac- 
cording to the increased wage scale under the supervision of the 
Public Works office of the navy yard. You have alleged that you 
purchased over 80 percent of the material from three named concerns 
and that they operated under the applicable approved codes. 

As understood, your claim is not for increased costs of your sub- 
contractors or materialmen; that is, the claim has not been filed 
in their behalf, but has been filed for increased costs alleged to have 
been sustained by you. Of course, if there was no applicable ap- 
proved code with which you could comply, and if you did not enter 
into an agreement with the President your claim fails to fall within 
the express terms of the act of June 16, 1934, and there is no legal 
basis under which it may be allowed by this office. 

Whatever may have been the reason why you did not enter into 
an agreement with the President under sec. 4 (a) of the act of June 
16, 1938, it is to be observed that you were not required to join a 
group in subscribing to the Reemployment Agreement. The Reem- 
ployment Agreement was an individual agreement between the Presi- 
dent and employers of labor. You have admitted, in effect, that you 
did employ labor in the erection of the hoppers, but since you did not 
sign the Reemployment Agreement there is no legal basis for the 
allowance to you of the increased costs which you allege to have paid 
to your employees. 

The disallowance of your claim was correct and must be affirmed. 


(A-66187) 
NATIONAL GUARD—FIELD TRAINING PAY—CERTIFICATES OF 
MUSTER 


Where a member of a National Guard organization engaged in field training 
is relieved from participation before the close of the training period and 
is mustered before the regular muster of his organization a proper notation 
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of such early muster and the date thereof, initialed by the officer who 
mustered him, should appear beside his name in the remarks column on 
the original pay roll. 


Comptroller General McCarl to Col. Leo A. Luttringer, United States property 
and disbursing officer, December 13, 1935: 

There has been received by reference from the Chief, National 
Guard Bureau, your letter of September 24, 1935, transmitting sup- 
plemental field training pay roll of the One Hundred and Sixth 
Wagon Company, Twenty-eighth Division, quartermaster train, 
Pennsylvania National Guard, August 14 to September 2, 1935, 
covering the claim of Pvt. William H. Calnan, for pay for attend- 
ance at the encampment at Indiantown Gap, Pa., August 14 to August 
23, inclusive. 

The original pay roll of the organization for the period of the 
encampment, voucher no. 639 of your September 1935 accounts, shows 
that this enlisted man was present during the period August 14 to 
August 23, inclusive, and contains remarks that he was absent with 
leave August 24 to September 2. The certificate of muster on this 
original pay roll dated August 29, 1935, accounts for only 54 enlisted 
men, thus excluding Calnan from the muster of that date, conse- 
quently not having beén mustered, the enlisted man was not paid on 
the original pay roll, section 98 of the National Defense Act of June 
3, 1916, 39 Stat. 207, and paragraph 25, N. G. R. 58, authorizing the 
payment of field training pay to those otherwise entitled, only after 
they have been mustered. 

In letter dated September 4, 1935, you advised the commanding 
officer of the One Hundred and Sixth Wagon Company that the rea- 
son Private Calnan had not been paid was that he had not been mus- 
tered; that while the pay roll as prepared carried the names of 55 
enlisted men, the mustering officer had certified to the presence of but 
54 enlisted men at the time of the muster, August 29, 1935, 

Second endorsement from the Regular Army instructor, dated 
September 9, 1935, is worded as follows: 

1. Private William H. Calnan, 106th Wagon Company, was mustered by the 
undersigned on August 24, 1935, prior to Private Calnan’s departure for home 
oe tt is requested that the certificate of the mustering officer, on the field 
training payroll of the 106th Wagon Company, be amended to read 55 present 
for muster instead of 54. 

8. There were actually 54 enlisted men present for muster on August 27, 1935, 
and the mustering of Private Calnan was overlooked when the certificate was 
prepared. 

The certificate of muster on the supplemental pay roll dated Sep- 
tember 23, 1935, is signed by the same officer who executed the certifi- 
cate on the original pay roll, and its purported effect is that he 
mustered 55 enlisted men on that date. Obviously, there was no 
muster of the organization including Private Calnan, totaling 55 
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enlisted men on September 23, 1935, as contemplated by section 98 
of the National Defense Act. The organization had already com- 
pleted its training period at Indiantown Gap and standing alone the 
muster certificate of September 23, 1935, may not under the law and 
regulations be accepted to controvert the muster August 29 of only 
54 enlisted men as shown on the original pay roll. 

58 N. G. R. 25, dated April 1, 1928, provides: 

25. Muster and payments.—a. Muster.—All officers, warrant officers, and 
enlisted men attending field training will be mustered prior to receipt of pay. 
(See sec. 98, National Defense Act.) The senior instructor present at each 
camp will designate either Regular Army officers or, after consultation with 
the camp commander, available National Guard officers, or both, as inspector 
and mustering officers. Organizations will be mustered as near the end of the 
encampment as possible, but at a time which will interfere as little as possible 
with the execution of the program of instruction, Individuals relieved for good 
and sufficient reasons from participation in field training before the close of 
the training period will be mustered before their departure from camp and 
will be entitled to pay as provided in paragraph 23 herein. 

b. Payments.—After troops have been mustered as prescribed in a above, 
payments may be made at any time, either in camp or upon return of troops 
to home rendezvous, by the United States property and disbursing officer or 
his authorized agent officers. If payments are made in camp they should be 
made as near the close of the encampment as possible. All payments will be 
made to individuals in cash or by Treasury Department checks. 

It appears evident from the quoted endorsement of September 9, 
1935, that the presence of Private Calnan was accounted for prior 
to leaving camp on August 24, 1935, but his muster on that date was 
not properly reflected on the original pay roll in such manner as to 
have supported payment to him for the period of his participation at 
the encampment, since such payment would have resulted in the 
payment of one enlisted man in excess of the number shown to have 
been mustered on that pay roll. In such cases as here, where the man 
leaves camp early and is mustered before leaving the camp and 
before the regular muster of his organization, a proper notation on 
the original pay roll (see 59 N. G. R., par. 4, Feb. 4, 1932) of such 
early muster and the date thereof should appear beside his name in 
the remarks column initialed by the officer who mustered him. There 
would thus be a contemporaneous record for future use in the audit 
of the accounts, and such record of muster on the original pay roll 
would permit the disbursing officer, if the enlisted man was other- 
wise entitled to pay, to make prompt payment to him. By such pro- 
cedure there would be record on the original pay roll not only of the 
officers and enlisted men present for muster with the organization as 
a whole, as provided in the regular certificate of muster appearing 
on form 378, but there would be a record currently made of the men 
mustered at camp who for sufficient reasons had been excused before 
its completion. 





498 DECISIONS OF THE COMPTROLLER GENERAL 


The data submitted with the supplemental pay roll indicate that 
Private Calnan was duly mustered, although the fact thereof was 
irregularly recorded, and payment of the supplemental voucher 
is authorized if otherwise correct. 


(A-67159) 


DISPOSITION OF MONETARY BENEFITS—VETERANS’ ADMINISTRA- 
TION BENEFICIARIES HOSPITALIZED OR DOMICILED IN VETERANS’ 
ADMINISTRATION FACILITIES 


Compensation, adjusted compensation, pension, emergency officers’ retirement 
pay and insurance due an incompetent beneficiary of the Veterans’ Ad- 
ministration hospitalized or domiciled in a Veterans’ Administration facility 
may be paid to his guardian, if one be appointed and satisfactory, or to the 
chief officer of the institution by means of an institutional award of such 
amount as may be needed, and the remainder covered into the fund en- 
titled “Funds due incompetent beneficiaries, Veterans’ Administration,” 
unless apportioned to dependents. 

Pension moneys due an incompetent pensioner of the Veterans’ Administration 
hospitalized or domiciled in a Veterans’ Administration facility and paid 
to the chief officer of said facility and in his hands at the death of the 
incompetent, are for disposition under the acts of July 1, 1902, 32 Stat. 564, 
and June 25, 1910, 36 Stat. 736, as the case might be. 

Pension payable on behalf of an insane veteran in St, Elizabeths Hospital may 
be paid in the discretion of the Administrator of Veterans’ Affairs to a 
guardian or otherwise as prescribed in Veterans’ Regulation No. 6 (c) and 
the act of August 12, 1935, 49 Stat. 607, and need not be paid under the 
provisions of the act of February 2, 1909, 35 Stat. 592. 

“Pension” and “Compensation” payable to World War veterans for non-service 
and service connected disabilities in the case of veterans furnished hospital 
treatment, institutional or domiciliary care by the United States such as 
that provided by the former National Home for Disabled Volunteer Soldiers, 
are “pension” within the meaning of the acts of July 1, 1902, 32 Stat. 546, 
and June 25, 1910, 36 Stat. 736, and, as such, are for disposition accord- 
ingly. 

Insurance granted by the United States Government on the life of a veteran 
entitled thereto under the provisions of the War Risk Insurance Act, as 
amended, and the World War Veterans’ Act, as amended, is not a gratuity 
falling within the classification of “pension,’ but insurance installments 
paid to a veteran who dies in a Veterans’ Administration facility consti- 
tute personal property of the veteran and as such are properly for disposi- 
tion under the provisions of the act of June 25, 1910, 36 Stat. 736. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Decem- 
ber 13, 1935: 

There have been considered the questions submitted by your letter 
of October 30, 1935, as supplemented by letter dated November 2, 
1935. The questions will be set forth and answered in numerical 
order, as submitted by your respective letters. 

Your letter of October 30, 1935, presents two questions. 


Question No. 1 


Whether monetary benefits due an incompetent beneficiary of the 
Veterans’ Administration hospitalized or domiciled in Veterans’ Ad- 
ministration facilities may be paid to his guardian, if one be ap- 
pointed and satisfactory, or to the chief officer of the institution by 
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means of an institutional award of such amount as may be needed, 
and the remainder be covered into the fund entitled “Funds due 
incompetent beneficiaries, Veterans’ Administration”, unless appor- 
tioned to dependents. 

It is understood that the monetary benefits referred to consist of 
(1) compensation, (2) adjusted compensation, (3) pension, (4) emer- 
gency officers’ retirement pay, and (5) insurance. 

The fund entitled “Funds due incompetent beneficiaries” was first 
created by virtue of section 23 of the act of December 24, 1919, 41 
Stat. 8371, which was reenacted and amended by section 23 (2) of the 
act of March 2, 1923, 42 Stat. 1874. The corresponding section in 
the World War Veterans’ Act, 1924, approved June 7, 1924, is section 
21, 43 Stat. 613, but there was provided therein no express provision 
for the continuance of said fund. However, by section 5 of the act 
of July 3, 1930, 46 Stat, 993, there was added to section 21, World 
War Veterans’ Act, 1924, a new subdivision embodying substantially 
the same provisions as were contained in the act of March 2, 1923, 
which authorized continuance of said fund. See A-28689, dated 
October 8, 1929, and reconsideration thereof dated January 24, 1930; 
also, A-34732, dated January 22, 1931, and A-46121, dated December 
93, 1932. 

Under section 20 of the act of June 26, 1934, 48 Stat. 1233-1235, 
this fund was constituted a permanent trust fund on the books of 
the Treasury. This fund originally consisted of compensation and 
insurance benefits but it appears sufficiently broad in scope to permit 
the inclusion of any of the monetary benefits now payable by your 
administration so far as consistent with existing statutes, and in this 
connection it is understood from your submission that said fund 
has been credited with benefits other than the two just mentioned. 

Under section 2 of the act of February 26, 1881, 21 Stat. 350, 
reenacted by the act of August 7, 1882, 22 Stat. 322, it is provided 
that all pensions payable, or to be paid, to pensioners who are, or 
may become, inmates of the National Home for Disabled Volunteer 
Soldiers shall be paid to the treasurers of said home, to be applied 
by such treasurers for the benefit of the pensioners without any dedue- 
tion for fines and penalties, By Executive Order No, 5398, dated 
July 21, 1930, issued pursuant to the act of July 3, 1930, 46 Stat. 
1016, the functions, etc., relating to the activities of the National 
Home for Disabled Volunteer Soldiers were transferred to the Vet- 
erans’ Administration. In your submission you state that prior to 
the act of March 20, 1933, 48 Stat. 8, payments of pension to domiciled 
members (whether competent or incompetent) of Veterans’ Adminis- 
tration facilities were made to the managers of the facilities (corre- 





500 DECISIONS OF THE COMPTROLLER GENERAL 


sponding to former treasurers of the homes) pursuant to the 1882 
statute above referred to. 

There must now be considered whether the 1882 statute is still in 
full force and effect. Section 17 of the act of March 20, 1933, 48 Stat. 
11, repealed: 


All public laws granting medical or hospital treatment, domiciliary care 
* * * to veterans * * * of the Spanish-American War, including the 
Boxer Rebellion and the Philippine Insurrection, and the World War, * * *. 


This section of the statute was held in 14 Comp. Gen. 780 to have 
no application to procedural statutes relating to the disposition of 
benefits after they have been granted—the repeal having application 
only to the public laws “granting” the several benefits to veterans. 

Section 6 of the said act of March 20, 1933, as amended by the 
act of June 16, 1933, 48 Stat. 283, 301, and section 29 of the act of 
March 28, 1934, 48 Stat. 525, provides: 


In addition to the pensions provided in this title the Administrator of 
Veterans’ Affairs is hereby authorized under such limitations as may be pre- 
scribed * * * and within the limits of existing Veterans’ Administration 
facilities, to furnish to men discharged from the Army, Navy, Marine Corps, 
or Coast Guard for disabilities incurred in line of duty and to veterans of any 
war, including the Boxer Rebellion and the Philippine Insurrection, domi- 
ciliary care * * * and medical and hospital treatment for diseases or 
injuries. * * * 


The regulations issued pursuant to this section of the statute are 
known as Veterans’ Regulation No. 6-Series. Subparagraph (A) of 
paragraph VI of Veterans’ Regulation No. 6 (C) [Executive Order 
No. 6775, dated June 30, 1934] provides, among other things, that 
in the case of a competent domiciled veteran having neither wife, 
child, nor dependent parent, his pension, compensation, or emer- 
gency officers’ retirement pay shall not exceed $15 per month for a 
service-connected disability or $6 per month for a non-service-con- 
nected disability. With respect to incompetent domiciled veterans 
and the method of payment of benefits due them subparagraphs 
(B) and (C) of the same regulation provide: 


(B) Where any disabled veteran having neither wife, child, nor dependent 
parent is being furnished hospital treatment, institutional or domiciliary care 
by the United States or any political subdivision thereof and shall be deemed 
by the Administrator of Veterans’ Affairs to be insane, the pension, compen- 
sation, or emergency officers’ retirement pay for such veteran shall be in the 
amounts specified in (A) above, provided that in any case where the estate of 
such disabled insane yeteran derived from funds paid under the War Risk 
Insurance Act, as amended, the World War Veterans’ Act, 1924, as amended, 
the Emergency Officers’ Retirement Act of May 24, 1928, the several Pension 
Acts, Public, No. 2, 73d Congress, Public, No. 78, 73d Congress, or Public, No. 
141, 73d Congress ,equals or exceeds $1,500, further payments of such benefits 
will not be made until the estate derived from such funds is reduced to $500: 
Provided further, that all or any part of the pension, compensation or emer- 
gency officers’ retirement pay payable on account of such disabled insane vet- 
eran may, in the discretion of the Administrator, and in accordance with 
instructions issued by the Administrator, be paid to the Chief Officer of the 
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institution wherein the disabled veteran is being maintained, to be properly 
accounted for by said Chief Officer and to be used for the benefit of such dis- 
abled veteran; or may be paid to the guardian of such disabled veteran in 
accordance with the provisions of paragraph 1 of section 21 of the World 
War Veterans’ Act, as amended; or, in the event the disabled veteran has a 
wife, child, or dependent parent, may, in the discretion of the Administrator, 
be apportioned on behalf of such wife, child, or dependent parent; or otherwise 
be disposed of in accordance with the provisions of paragraph 3 of section 21 
of the World War Veterans’ Act, as amended July 3, 1930. 

(C) As to pension payable on account of service prior to the Spanish- 
American War, the provisions of this paragraph shall apply only in cases 
where the disabled veteran is being furnished hospital treatment, institutional 
or domiciliary care by the Veterans’ Administration, provided, however, that 
the amount payable while the veteran is in the institution shall be $15 per 


month in all cases. 

These regulations while fixing definite amounts of benefits payable 
‘under certain conditions provide also for the method of payment of 
such benefits, to wit, that in the discretion of the Administrator, in 
the case of an incompetent veteran, payment may be either to his 
guardian, if any, or by an institutional award to the chief officer 
of the institution, or by apportionment to the wife, child, or de- 
pendent parent, “or otherwise be disposed of in accordance with the 
provisions of paragraph 3 of section 21 of the World War Veterans’ 
Act, as amended July 3, 1930.” By virtue of section 19 of the act of 
March 20, 1933, 48 Stat. 12, providing that “The regulations issued 
by the President under this title which are in effect at the expiration 
of 2 years after the date of enactment of this act shall continue in 
effect without further change or modification unless the Congress by 
law shall otherwise provide”, the above regulation and section 6 of 
the act of March 20, 1933, as amended, supra, constitute the only law 
under which beneficiaries may be hospitalized or domiciled in Vet- 
erans’ Administration facilities, and those accepting such hospitali- 
zation or domiciliary care do so subject to the provisions of such 
regulation. 

There is thus put in issue so far as pension is concerned, whether 
the method of payment prescribed by the 1882 act, swpra, has in 
anywise been affected by the provisions of the above-quoted Veterans’ 
Regulation. 

In your submission of October 30, 1935, you state that: 

* * * Sipce the effective date of Veterans Regulation No. 6 Series it has 
been the practice in the case of incompetent veterans in Veterans’ Administra- 
tion facilities, was well as those in St. Elizabeths Hospital receiving benefits 
predicated on service rendered subsequent to April 21, 1898, to pay the bene- 
fits on behalf of such beneficiaries to their duly constituted guardians, if any, 
or otherwise by means of an institutional award to the chief officer of the 
institution. Of course, in a few cases payments have been withheld from 
unsatisfactory guardians and disposed of as provided by paragraph 38, section 
21, World War Veterans’ Act, as amended. In some cases not all of the 
amounts payable have been paid to such institutions but only so much thereof 


as was deemed to be necessary for the use of the veteran, the balance thereof 
being covered into the “Fund due incompetent beneficiaries.” 
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Section 21 of the World War Veterans’ Act was amended by the 
act of August 12, 1935, 49 Stat. 607, the pertinent provision of 
which now reading as follows: 

(1) Where any payment of compensation, adjusted compensation, pension, 
emergency officers’ retirement pay, or insurance under any act administered 
by the Veterans’ Administration is to be made to a minor, other than a 
person in the military or naval forces of the United States, or to a person 
mentally incompetent, or under other legal disability adjudged by a court of 
competent jurisdiction, such payment may be made to the person who is 
constituted guardian, curator; or conservator by the laws of the State of 
residence of claimant, or is otherwise legally vested with the care of the 
claimant or his estate: * * * 

(3) All or any part of the compensation, pension, emergency officers’ retire- 
ment pay, or insurance the payment of which is suspended or withheld under 
this section may, in the discretion of the Administrator, be paid temporarily 
to the person having custody and control of the incompetent or minor bene- 
ficiary to be used solely for the benefit of such beneficiary, or in the case of 
an incompetent veteran, may be apportioned to the dependent or dependents, 
if any, of such veteran. Any part not so paid and any funds of a mentally 
incompetent or insane veteran not paid to the chief officer of the institution 
in which such veteran is an inmate nor apportioned to his dependent or 
dependents may be ordered held in the Treasury to the credit of such bene- 
ficiary. All funds so held shall be disbursed under the order and in the 
discretion of the Administrator for the benefit of such beneficiary or his 
dependents. Any balance remaining in such fund to the credit of any bene- 
ficiary may be paid to him if he recovers and is found competent, or, if a 
minor, attains majority, or otherwise to his guardian, curator, or conservator, 
or, in the event of his death, to his personal representative, except as otherwise 
provided by law: * * * 

The evident purpose of said section was to safeguard the estates 
of veterans derived from payment of the benefits therein named and 
to provide so far as possible a uniform system with respect to the 
supervision of the benefits so paid. These provisions and the pro- 
visions of paragraph VI of Veterans’ Regulations No. 6 (C), supra, 
appear consistent with reference to the mode of payment of the 
monetary benefits therein named—there having been included, how- 
ever, in the latter act, an additional monetary benefit, namely, 
insurance, not covered in the regulation. 

While regulation No. 6 (C) and the act of August 12, 1935, supra, 
provide, among other things, for paying pension money of domiciled 
incompetent veterans in a manner different from that authorized by 
the act of August 7, 1882, supra, they do not expressly repeal the 
prior laws. It is a well settled rule of statutory construction that 
implied repeals are not favored, and that when two statutes cover 
in whole or in part the same matter, effect is to be given to both, 
unless they are irreconcilable. That is to say, effect is to be given to 
both laws unless it is clear that the latter was intended to supersede 
the provisions of the former. This rule has been enunciated in a 
long line of judicial precedents and has been uniformly followed by 
the accounting officers of the Government. 

By the 1882 statute it was provided that pension of inmates of 


the National Home for Disabled Volunteer Soldiers [competent and 
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incompetent members] “shall be paid to the treasurers of said home, 
to be disbursed for the benefit of the pensioners without deduction 
for fines or penalties under the rules and regulation of said home.” 
Paragraph 253, Regulations of the National Home for Disabled Vol- 
unteer Soldiers as revised under date of March 20, 1922, provided: 

Fourth—In the case of a member classed by the surgeon as “incompetent” 
payment of his pension money may be made as follows: 

(a) To the surgeon in such small sums as may be necessary for the personal 
expenses of the member. 

(b) To a wife, minor child, or dependent relative, in compliance with the 
directions of the member given in writing while competent, or upon the au- 
thority of the president of the Board of Managers [Administration of Veterans’ 
Affairs] * * *%, 

Hence, it may be stated that the only repugnancy between the 
1882 statute and regulation No. 6 (C) and the act of August 12, 
1935, swpra, is that under the latter act it is permissible to make pay- 
ment to a guardian, if any, whereas under the former act payment 
to a guardian was not authorized. To that extent the former act 
must yield to the provisions of the latter—in all other respects the 
latter being consistent with the former and the regulations appli- 
cable thereunder, except, of course, as to the disbursing functions 
involved therein, as respects competent members. See fourth para- 
graph of your letter of July 22, 1935, quoted on page 2 of my de- 
cision to you dated September 27, 1935, A-56259, 15 Comp. Gen. 251. 

Your first question, therefore, is answered in the affirmative. If 
so answered, however, it has been suggested that upon the death of 
the incompetent pensioner receiving domiciliary care at time of 
death there might be a material difference between the disposition of 
funds in the hands of the manager of the facility to whom a part of 
the pension money may have been paid for the sole use of the 
veteran and the balance of the pension money credited to “Funds 
due incompetent beneficiaries.” 

It has been held that where a pensioner dies while receiving domi- 
ciliary care in a Veterans’ Administration facility, such as was 
formerly furnished in the National Home for Disabled Volunteer 
Soldiers, any money of such deceased inmate which can be identified 
as pension money is for disposition under the acts of July 1, 1902, 
32 Stat. 564, and June 25, 1910, 36 Stat. 736, as the case might be, 
14 Comp. Gen. 115; id. 780. The crediting of pension money to the 
account “Funds due incompetent beneficiaries” in nowise changes the 
character of the money as pension money. In this connection it is 
pertinent to note the provision in section 1 (3) of the act of August 
12, 1935, supra, reading: 

* * * Any balance remaining in such fund [funds due incompetent bene- 
ficiaries] to the credit of any beneficiary may be paid * * * in the event 


of his death to his personal representative, except ag otherwise provided by 
low; * * 9 
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The italicized portion of the statute just quoted clearly shows that 
the Congress did not intend that all moneys in the fund thus pro- 
vided for should go to the pensioner’s personal representative. On 
the contrary, it recognizes the fact that the disposition of certain 
classes of moneys in said fund were otherwise provided for by law— 
such as the 1902 and 1910 statutes directing how pension moneys are 
to be disposed of in the case of deceased veterans dying while domi- 
ciled in a Veterans’ Administration facility. 

With respect to any pension funds in the hands of a guardian 
upon the death of the veteran ward, the act of August 12, 1935, 
provides that: 

* * * any funds in the hands of a guardian, * * * derived 
from * * * pension * * * which under the law of the State wherein 
the beneficiary had his last legal residence would escheat to the State, shall 
escheat to the United States and shall be returned by such guardian * * * 
to the Veterans’ Administration, and shall be deposited to the credit of the 
current appropriations provided for payment of * * * pension, 

There is seen no possible difficulty in the disposition of pension 
moneys whether paid to a guardian, when one is appointed, or 
whether part is paid to the chief officer of the institution and the 
balance credited to “Funds due incompetent beneficiaries”, where 
no apportionment is made to dependents—in the former case the 
moneys being for paying over to the personal representative, or in 
the case of escheat to the State, being for crediting to the appro- 
priation, while in the latter case the pension moneys being for dis- 
position under the 1902 and 1910 acts, as the case might be. 


Question No. 2 


Whether pension payable on behalf of an insane veteran in St. 
Elizabeths Hospital should be paid under the provisions of the act 
of February 2, 1909, 35 Stat. 592, and subject to the provisions 
thereof, or whether it may be paid to a guardian or otherwise as 
provided in Veterans’ Regulation No. 6 (C) and the act of August 
12, 1935, Public, No, 262, 49 Stat. 607. 

Section 4839, Revised Statutes, as amended by the act of February 
2, 1909, 35 Stat. 592, provides, in part: 


* * * During the time that any pensioner shall be an inmate of the Goy- 
ernment Hospital for the Insane, all money due or becoming due upon his or 
her pension shall be paid by the pension agent to the superintendent or dis- 
bursing agent of the hospital, upon a certificate by such superintendent that 
the pensioner is an inmate of the hospital and is living, and such pension 
money shall be by said superintendent or disbursing agent disbursed and used, 
under regulations to be prescribed by the Secretary of the Interior, for the 
benefit of the pensioner, and, in case of a male pensioner, his wife, minor chil- 
dren, and dependent parents, or, if a female pensioner, her minor children, if 
any, in the order named, and to pay his or her board and maintenance in the 
hospital, the remainder of such pension money, if any, to be placed to the 
credit of the pensioner and to be paid to the pensioner or the guardian of the 
pensioner in the event of his or her discharge from the hospital; or, in the 
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event of the death of said pensioner while an inmate of said hospital, shall, if 
a female pensioner, be paid to her minor children, and, in the case of a male 
pensioner, be paid to his wife, if living; if no wife survives him, then to his 
minor children; and in case there is no wife nor minor children, then the said 
unexpended balance to his or her credit shall be applied to the general uses of 
said hospital: Provided, That in the case of any pensioner transferred to the 
hospital from the National Home for Disabled Volunteer Soldiers any pension 
money to his credit at said home at the time of his said transfer shall be trans- 
ferred with him to said hospital and placed to his credit therein, to be ex- 
pended as hereinbefore provided, and in case of his return from said hospital 
to the home any balance to his credit at said hospital shall in like manner be 
transferred to said home, to be expended in accordance with the rules estab- 
lished in regard thereto, and this provision shall also be applicable to all un- 
expended pension money heretofore paid to the officers of said hospital on 
account of pensioners who were, but are not now, inmates thereof. 


The proviso in the statute, swpra, has reference to pensioners ad- 
mitted into St. Elizabeths Hospital upon the order of the president of 
the Board of Managers of the National Home [Administrator of 
Veterans’ Affairs] pursuant to the act of August 7, 1882, 22 Stat. 
330, as amended by the act of February 20, 1905, 33 Stat. 731, and 
the act of July 3, 1930, 46 Stat. 1016. 

Subparagraph (B) of paragraph VI of Veterans’ Regulation No. 
6 (C), supra, deals with the matter of the payment of pension to 
insane veterans who are “being furnished hospital treatment, insti- 
tutional or domiciliary care by the United States or any political 
subdivision thereof”, and provision is made thereunder: 

* * * that all of any part of the pension * * * payable on account 
of such disabled insane veteran may, in the discretion of the Administrator, 
and in accordance with instructions issued by the Administrator, be paid to 
the chief officer of the institution wherein the disabled veteran is being main- 
tained, to be properly accounted for by said chief officer and to be used for 
the benefit of such disabled veteran; or may be paid to the guardian of such 
disabled veteran in accordance with the provisions of paragraph 1 of section 
21 of the World War Veterans’ Act, as amended; or, in the event the disabled 
veteran has a wife, child, or dependent parent, may, in the discretion of the 
Administrator, be apportioned on behalf o fsuch wife, child, or dependent par- 
ent; or otherwise be disposed of in accordance with the provisions of para- 
graph 3 of section 21 of the World War Veterans’ Act, as amended July 3, 
1930. 

Pensioners hospitalized, ete., in St. Elizabeths Hospital at the ex- 
pense of the Veterans’ Administration come within the scope of the 
class of insane pensioners embraced in the words “being furnished 
hospital treatment, institutional, or domiciliary care by the United 
States” appearing in the regulation, swpra. The regulation consti- 
tuting the now existing law in the matter, full force and effect must 
be given thereto. 

The provisions of the 1909 act, swpra, are not expressly repealed 
by any subsequent statute or by the regulation in question. Under 
the rule of statutory construction discussed under the first question 
presented herein the 1909 act must be given full force and effect 
except to the extent that the provisions in the subsequent acts, or 
the regulation in question, are inconsistent therewith. A careful 
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study of said later acts and the regulation reveals that the manner 
of payment of pension thereunder is repugnant to the 1909 statute 
only in those cases where the Administrator exercises the discretion 
therein vested in him in making payments to guardians, etc.—that 
is to say, to other than “the superintendent or disbursing agent of 
the hospital” as prescribed in the said 1909 act. 

In answer to the second question, you are informed that pension 
payable on behalf of an insane veteran in St. Elizabeths Hospital 
may be paid in the discretion of the Administrator, to a guardian 
or otherwise as prescribed in Veterans’ Regulation No. 6 (C) and 
the act of August 12, 1935, supra. The suggestion of your submis- 
sion that if pensions were paid St. Elizabeths Hospital under the 
1909 act, they might be applied to pay the cost of maintenance of 
the veteran therein, appears to be without force for the reason that 
in the cases here involved the cost of maintenance of the insane 
pensioner is understood to be borne from appropriated moneys. 

Your letter of November 2, 1935, presented three questions which 
are numbered consecutively to those above set forth. 


Question No. 3 


Whether pension payable to World War veterans under Vet- 
erans’ Regulation No. 1 (A), part III, for nonservice connected dis- 
ability is pension within the meaning of the acts of July 1, 1902, 
32 Stat. 546, and June 25, 1910, 36 Stat. 736, and, as such, for dis- 
position accordingly. 

The acts of July 1, 1902, 32 Stat. 564, and June 25, 1910, 36 Stat. 
736, relate to the disposition of pension money of deceased inmates 
of Veterans’ Administration facilities who at the time of death 
were receiving domiciliary care such as was formerly furnished in 
the National Home for Disabled Volunteer Soldiers, the 1902 act 
providing as follows: 


Hereafter any balance of pension money due a member of the National Home 
for Disabled Volunteer Soldiers at the time of his death sha!l be paid to his 
widow, minor children or dependent mother or father in the order named, and 
should no widow, minor child, or dependent parent be discovered within one 
year from the time of the death of the pensioner, said balance shall be paid 
to the post fund of the branch of said national home of which the pensioner 
was a member at the time of his death, to be used for the common benefit of 
the members of the home under the direction of the board of managers, 
subject to future reclamation by the relatives hereinbefore designated, upon 
application filed with the board of managers within five years after the pen- 
sioner’s death. 


and the 1910 act, as follows: 


Hereafter the application of any person for membership in the National 
Home for Disabled Volunteer Seldiers and the admission of the applicant 
thereunder shall be and constitute a valid and binding contract between such 
applicant, and the board of managers of said home that on the death of said 
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applicant while a member of such home, leaving no heirs at law nor next 
of kin, all personal property owned by said applicant at the time of his 
death, including money or choses in action held by him and not disposed of 
by will whether such property be the proceeds of pensions or otherwise derived, 
shall vest in and become the property of said board of managers for the sole 
use and benefit of the post fund of said home, the proceeds to be disposed 
of and distributed among the several branches as may be ordered by said 
board of managers, and that all personal property of said applicant shall, 
upon his death, while a member, at once pass to and vest in said board of 
managers, subject to be reclaimed by any legatee or person entitled to take 
the same by inheritance at any time within five years after the death of 
such member, The board of managers is directed to so change the form of 
application for membership as to give reasonable notice of this provision to 
each applicant and as to contain the consent of the applicant to accept mem- 
bership upon the conditions herein provided. 

The persons entitled to pension under Veterans’ Regulation No. 
1 (A), part III, are understood to be entitled, also under the pro- 
visions of paragraph I of Veterans’ Regulation No. 6 (C), to such 
“domiciliary or hospital care” as the Administrator of Veterans’ 
Affairs may authorize “within the limits of Veterans’ Administra- 
tion facilities”, under which regulation, also, provision is made under 
paragraph VI thereof for the method of payment of “pension” and 
other benefits, in the case of a veteran “being furnished hospital. 
treatment, institutional, or domicilary care by the United States.” 

I find nothing in the existing statutes and regulations evincing 
any intention that “pension” payable to World War veterans under 
regulation no. 1 (A), part III, is to be treated as a benefit differing 
from pension as that term is construed in the application of Federal 
statutes relating to the disposition of pensions generally. Accord- 
ingly, on the basis that the class of pensioners involved here are 
extended the benefits such as that provided by the former National 
Home for Disabled Volunteer Soldiers, it is held that this class of 
pension is “pension” within the meaning of the acts of July 1, 1902, 


and June 25, 1910, supra, and, as such, for disposition accordingly. 
Question No. 4 


Whether “compensation” payable to World War veterans under 
Veterans’ Regulation No. 1 (A), part I, and/or title III of the act 
of March 28, 1934, Public, No. 141, 48 Stat. 524, for service-con- 
nected disability is pension within the meaning of the acts of July 1, 
1902, 32 Stat. 546, and June 25, 1910, 36 Stat. 736, and, as such, for 
disposition accordingly. 

As stated under question 3, the acts of July 1, 1902, and June 25, 
1910, relate to the disposition of pension money of deceased inmates 
of Veterans’ Administration facilities who at time of death were 
receiving domiciliary care such as was formerly furnished in the 
National Home for Disabled Volunteer Soldiers. 
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Section 212 of the World War Veterans’ Act, 1924, 43 Stat. 623, 
provides in part: 

This act is intended to provide a system for the relief of persons who were 

disabled, and for the dependents of those who died as a result of disability 
suffered in the military service of the United States between April 6, 1917, 
and July 2, 1921. For such disabilities and deaths no other pension law or laws 
providing for gratuities or payments in the event of death in the service shall 
be applicable * * *, 
A similar provision was contained in section, 312 of the War Risk 
Insurance Act of October 6, 1917, 40 Stat. 408. This provision of the 
statute is viewed as a substitution of the “compensation” system for 
the old pension system, for the period therein specified, and the 
reference therein to “other pension law or laws” would indicate 
that the Congress regarded this compensation as a pension. Such 
compensation has been consistently construed as being in the nature 
of a pension for service in the Army or Navy. 27 Comp. Dec. 547; 
id. 606; id. 863 ; id. 1066; 1 Comp. Gen. 25; 2 id. 582; id. 643; 31 Op. 
Atty. Gen. 296. 

Under section 17 of the act of March 20, 1933, 48 Stat. 11, the laws 
granting compensation benefits, among others, were repealed. Under 
said act the monetary benefits allowed for disabilities, etc., because 
of services in the Army, Navy, etc., were denominated “pension.” 
However, by section 33 of title III of the act of March 28, 1934, 48 
Stat. 526, it was provided: 

Service-connected money benefits payable to World War veterans under this 
title and Public Law Numbered 2, Seventy-third Congress, shall be entitled 
“Compensation” and not “Pension.” 

While there was thus revived the term “compensation”, for the 
monetary benefit formerly covered by the War Risk Insurance Act, 
as amended, and the World War Veterans’ Act, 1924, as amended, 
there appears nothing in the provisions of the said act of March 28, 
1934, disclosing any intention that “compensation” benefits should 
be treated differently from pension benefits provided for under the 
act of March 20, 1933, and the regulation issued pursuant thereto 
which supersede all prior statutes relating to the granting of com- 
pensation benefits. The mere change in the name of a thing does 
not change the character or status of that thing so long as the facts 
creating the status of the thing remain the same. That appears to 
be the situation here. 

Since the services formerly furnished by the national home are 
now administered by the Administrator of Veterans’ Affairs who 
now pays all the monetary benefits (pension and compensation) to 
veterans entitled thereto, and there appearing to have been evinced 
an intent on the part of the Congress through recent legislation to 
standardize and make uniform these benefits—particularly the ad- 
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ministration of their estates, covered by the act of August 12, 1935, 
supra, a matter which concerns, also, the 1902 and 1910 acts in ques- 
tion here—and since also the act changing the name of the monetary 
benefit from pension to compensation did not per se have the effect 
of changing the status of the benefit from pension money, you are 
informed that there appears sufficient authority of law to hold that 
“compensation” payable to World War veterans under Veterans’ 
Regulations No. 1 (A), Part I, and title III of the act of March 
28, 1934, 48 Stat. 524, for service-connected disability, is “pension” 
within the meaning of the 1902 and 1910 acts, supra, and is for 
disposition accordingly. 


Question No, 5 


Whether “life insurance” left by a veteran dying in a Veterans’ 
Administration facility is for disposition under the provisions of 
the act of June 25, 1910, 36 Stat. 736. 

Insurance granted by the United States Government on the life of 
a veteran entitled thereto under the provisions of the War Risk 
Insurance Act, as amended, and the World War Veterans’ Act, as 
amended, is not a gratuity falling within the classification of “pen- 
sion.” Insurance installments paid to a veteran during his lifetime 
constitute personal property of the veteran and as such are properly 


for disposition under the provisions of the act of June 25, 1910—it 
being immaterial under said act that moneys to the credit of the in- 
mate at the time of his death can be identified as insurance money— 
it being otherwise, however, in the event the moneys are identified 
as pension, in which case the beneficiaries of the pension money are 
to be determined under the 1902 statute, 19 Comp. Dec. 388. 

The questions presented are answered accordingly. 


(A-64067) 


STATE GASOLINE TAXES—PRIVATELY OWNED TRUCK LEASED BY 
FEDERAL GOVERNMENT 


Gasoline used in the operation by an agency of the Federal Government of a 
privately-owned truck leased by the United States is not subject to State 
taxation and payment of the tax to the dealer from whom the gasoline 
was purchased tax exempt is not authorized. If it is not practicable to 
make use of the Standard Exemption Forms in future purchases, there 
should be compliance with the procedure of taking receipts, etc., as set 
out in General Accounting Office General Regulations No. 73, 10 Comp. 
Gen. 579. 


Comptroller General McCarl to the Secretary of Commerce, December 14, 
1935: 


Reference is had to your letter of October 3, 1935, as follows: 


Reference is made to your communication of September 27, reference A-64067. 
relative to the refusal of the State of Virginia to accept tax exemption cer- 
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tificates covering gasoline purchased by Mr. 8S. S. Boggs for use in a truck 
bearing license no. TH19-308, which was hired by Mr. Boggs under a con- 
tract for official use in connection with the construction of the Nashville- 
Washington Airway. 

The rental of this truck is covered by contract Cba-346, the original of 
which is on file in your Office. There are attached hereto, however, a copy 
of the proposal and acceptance covering this transaction. It will be observed 
that the award was made on the basis of item 2 of the proposal which pro- 
vided that the Government should furnish the gasoline and oil for the opera- 
tion of this truck. The rental charged is $0.04% per mile. It will be observed 
from the proposal that the truck was furnished without driver, that the 
price of $0.04% per mile included insurance against fire, theft, collision, public 
liability, and property damage, and operating expenses such as tires, repair to 
tires, truck repairs, etc., but that the cost of gasoline and oil was to be borne 
by the Department. 

In view of the circumstances, as now presented, this Department will appre- 
ciate further instructions from your office in this case. 

It appears from the enclosures with your prior letter of July 22, 
1935, that the question arose in connection with gasoline which was 
purchased and paid for at a price not including the State tax, the 
dealer having been given a standard exemption form no. 44, but 
that the State has refused to refund or credit the dealer with the 
amount of the State taxes for the reason that the truck for which 
the gasoline was purchased was not Government owned. 

As the gasoline used in the operation of the leased truck was pur- 
chased and paid for by the Government, it is immaterial whether the 
truck was owned by the Government or leased by it. The gasoline 
was used by an agency of the Federal Government and therefore was 
not subject to State taxation. See Panhandle Oil Company v. 
Mississippi, 277 U. S. 218. The tax was not and cannot be paid 
under appropriations of public moneys and no appropriation being 
available therefore, this office may not authorize payment of the tax 
to the dealer from whom the gasoline was purchased. In future 
purchases, if it is not practicable to make use of the standard exemp- 
tion form, receipts should be taken in duplicate and forwarded to 
this office in accordance with General Regulations 73, 10 Comp. 
Gen. 579. 


(A-66244) 


CONTRACTS—INDEFINITE PROVISIONS REGARDING PERFORMANCE 
BOND AND LIQUIDATED DAMAGES 


A provision in a contract that “Performance bond in the form of a certified 
check for 25% of the amount of bid may be required, with liquidated 
damages of $10.00 per day for delays beyond the delivery date specified” 
is objectionable because of uncertainty, indefiniteness, and unfairness to 
bidders, particularly where it has been administratively interpreted to per- 
mit the contracting officer to require or dispense with the furnishing of 
the bond and to permit the charging or remission of liquidated damages at 
his discretion, and administrative action toward correction thereof should 
be taken. 
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Comptroller General McCarl to the Secretary of Agriculture, December 14, 
1935: 


There is before me for consideration request dated August 21, 
1935, of A. H. Cousins, regional fiscal agent, Forest Service, Port- 
land, Oreg., for review of the disallowance of credit on voucher 10469 
of his account for September 1934, for an item of $60 which the 
disbursing officer failed to deduct as liquidated damages at the 
rate of $10 per day by reason of a delay of 6 days in the delivery of 
eight lookout houses purchased under contract A-6—-fs—5535 with 
American Builders, Inc. 

It appears from the voucher that the order was dated July 12, 
1934, and that delivery was made August 8, 1934. By its terms 
the contract required delivery within 21 days after receipt of order, 
and it further provided: 

Performance bond in the form of a certified check for 25% of the amount 
of bid may be required, with liquidated damages of $10.00 per day for delays 
beyond the delivery date specified. 

It is stated by the purchasing agent that the intent of the pro- 
Vision was to reserve to the Forest Service “the option of requiring 
or waiving bond and penalties, as in its judgment seemed desirable.” 
It is stated further: 

* * * It was also the intent that penalty should be a concomitant of the 
bond, hence no bond no penalty. 

In this transaction and in each of a number of others similarly worded, 
the low bidder was well known, reputable, and had satisfactorily executed 
other contracts, and as a consequence of this good standing, the bond and 
attendant penalty were waived and bidder so informed. If the optional bond 
and penalty clause are objectionable I shall, of course, be very glad to dis- 
continue their use. As to contracts already iilled under bids having this 
clause, it is hoped the waiver will be accepted as the objection, after this 
fuller explanation, may not be considered a serious one. 

One of the first and most important requisites of a valid contract 
is that the terms thereof shall be certain and definite. See Clark v. 
United States, 95 U.S. 539. In the consideration of contracts con- 
taining a stipulation that performance bonds “may” be required 
the word “may” has been interpreted as “must” or “shall.” See 
3 Comp. Gen. 696; 15 Comp. Dec. 359; 20 id. 670. If the admin- 
istrative officers of the Government are permitted an option to 
require or dispense with the furnishing of a performance bond, the 
option should be exercised before the bids are requested, and the 
specifications should inform bidders either that performance bond 
will not be required or that it will be required, and, if required in 
the specifications the contractor should furnish such a bond. There 
is no authority in any administrative officer to waive such require- 
ment as to a particular bidder where the bids were requested on 
specifications containing such a requirement. It is obviously unfair 
to other bidders and to the Government to advertise in such a 
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manner that bidders may include in their bid price an amount 
equal to the premium on the performance bond and then to waive 
the furnishing of such a bond. 

Furthermore, there is nothing in this contract which would war- 
rant the conclusion that since the contracting officer attempted to 
reserve an option as to whether a performance bond would or would 
not be required, he had an option, also, with respect to charging or 
remitting liquidated damages in event the contractor failed to per- 
form the contract within the period stipulated therein. The con- 
tractor expressly stated in its accepted bid that it would make 
delivery within 21 days after receipt of order, and, presumably, the 
contractor included in its bid price any additional cost which might 
be required to enable it to perform within such stated period. The 
contract expressly stated that there would be “liquidated damages 
of $10 a day for delays beyond the delivery date specified”, and a 
contracting officer may not give away or remit a claim of the United 
States. See Pacific Hardware Co. v. United States, 49 Ct, Cls. 327, 
335. 

Due to the apparent administrative misunderstanding in this 
matter and the ambiguous wording of the contract, no further ques- 
tion will be raised with respect to the failure to exact a performance 
bond and to charge liquidated damages in this case, but prompt and 
effective administrative action should be taken to prevent the recur- 
rence of a similar situation in the administration of the affairs of 
the Department of Agriculture. 


(A-67199) 


CUSTOMS SERVICE—LOSS OF PRIVATELY OWNED MERCHANDISE— 
GOVERNMENT LIABILITY 


The Congress having defined by the Tariff Act of June 17, 1930, 46 Stat. 746, 
the liability of the United States in case of injury, loss, etc., to privately 
owned merchandise while in customs custody and that liability not including 
the value of merchandise, shipping expense, or entry fee, payment is not 
authorized for such items in connection with merchandise allegedly lost 
in the customs appraiser's stores, nor is there present in such case such 
elements of legal or equitable liability as to warrant the reporting of the 
claim to the Congress under the provisions of the act of April 10, 1928, 
45 Stat. 413. 


Decision by Comptroller General McCarl, December 14, 1935: 

There is for consideration the claim of the Phoenix Shipping Co. 
for $60.53, claimed as the value of two cases of liquors which were 
lost in appraiser’s stores at the port of New York, plus expenses of 
shipping to New York and the entry fee of $5. The records show 
that the merchandise in question arrived on the steamship Washing- 
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ton March 9, 1934, as part of a combined shipment consigned to the 
Phoenix Shipping Co., serial entry no. 17937. When an effort was 
made to take delivery at the appraiser’s stores, these two cases could 
not be found. An investigation of their disappearance was made by 
Customs officials but no trace of them was discovered. 

Section 563 of the Tariff Act of 1930, approved June 17, 1930, 46 
Stat. 746, provides: 


(a) Allowance.—In no case shall there be any abatement or allowance made 
in the duties for any injury, deterioration, loss, or damage sustained by any 
merchandise while remaining in customs custody, except that the Secretary of 
the Treasury is authorized, upon production of proof satisfactory to him of the 
loss or theft of any merchandise while in the appraiser’s stores, or of the actual 
injury or destruction, in whole or in part, of any merchandise by accidental 
fire or other casualty, while in bonded warehouse, or in the appraiser's stores, 
or while in transportation under bond, or while in the custody of the officers 
of the customs, although not in bond or while within the limits of any port of 
entry and before having been landed under the supervision of the officers of 
the customs to abate or refund, as the case may be, the duties upon such mer- 
chandise, in whole or in part, and to pay any such refund out of any moneys 
in the Treasury not otherwise appropriated, and to cancel any warehouse bond 
or bonds, or enter satisfaction thereon in whole or in part, as the case may be, 
but no abatement or refund shall be made in respect of injury or destruction 
of any merchandise in bonded warehouse occurring after the expiration of three 
years (or ten months in the case of grain) from the date of importation. The 
decision of the Secretary of the Treasury as to the abatement or refund of the 
duties on any such merchandise shall be final and conclusive upon all persons. 

The Secretary of the Treasury is authorized to prescribe such regulations as 
he may deem necessary to carry out the provisions of this subdivision, and he 
may by such regulations limit the time within which proof of loss, theft, 
injury, or destruction shall be submitted, and may provide for the abatement 
or refund of duties, as authorized herein, by collectors of customs in cases 
in which the amount of the abatement or refund claimed is less than $25 and 
in which the importer has agreed to abide by the decision of the collector. 
The decision of the collector in any such case shall be final and conclusive 
upon all persons. 


The permanent indefinite appropriation for “Refund of excessive 
duties (customs) 2x324” was repealed as of June 30, 1935, by the 
Permanent Appropriation Repeal Act of June 26, 1934 (48 Stat. 
1225), and there is provided in the appropriation for the Bureau 
of Customs for 1936 a specific appropriation for refunds and draw- 
backs as authorized by law. See act of May 14, 1935 (49 Stat. 222). 
No provision or appropriation is made for reimbursement of con- 
signees or owners of property lost while in the custody of the Cus- 
toms Service, the Congress having limited the liability of the 
United States for such losses to refund or abatement of duties. The 
claim is accordingly for disallowance without prejudice to the pres- 
entation of a claim to the Secretary of the Treasury through the 
collector of customs for refund of any duties paid or assessed upon 
this shipment. 

Under the circumstances, the Congress having defined by statute 
the liability of the United States in such cases, the claim does not 
present such elements of legal or equitable liability as to warrant 


its being reported to the Congress under the provisions of the act 
of April 10, 1928 (45 Stat. 413). 
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(A-68297) 


VETERANS’ ADMINISTRATION—COMPENSATION—DEATH FROM NON- 
SERVICE-CONNECTED CAUSE WHILE SUFFERING WITH SERVICE- 
CONNECTED DISABILITY 


Amendment to existing Veterans’ Administration regulations is not authorized 
to permit an award of death compensation under the act of June 28, 
1934, 48 Stat. 1281, for death of a veteran from non-service-connected 
cause while suffering with a 30 per cent or more service-connected disa- 
bility, in cases where the evidence of service connection of the disability 
has been submitted to the Veterans’ Administration subsequent to the 
veteran’s death. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Decem- 
ber 14, 1935: 


There was received your letter of November 29, 1935, as follows: 


In connection with the case of Nathan Korus, XC-1,888,715, which is now 
pending before this Administration, there has arisen a question as to whether 
the existing regulations may be amended so as to permit an award of death 
compensation under Public, No. 484, 73d Congress, where evidence showing a 
directly service connected disability (all other elements of entitlement being 
present) has been submitted to the Veterans’ Administration by the widow 
subsequent to the veteran’s death. 

Public, No. 484, 73d Congress, in section 1, authorizes the payment of death 
compensation to: 

“* * * the surviving widow, child, or children, of any deceased person 
who served in the World War before November 12, 1918, or if the person was 
serving with the United States military forces in Russia before April 2, 1920, 
who, while receiving or entitled to receive compensation, pension, or retirement 
pay for 30-per-centum disability or more directly incurred in or aggravated by 
service in the World War dies or has died from a disease or disability not 
service connected and not the result of the person’s own misconduct shall, upon 
filing application and such proofs in the Veterans’ Administration as the Admin- 
istrator of Veterans’ Affairs may prescribe, be entitled to receive compen- 
moon =F 5” 

Section 4 of Public, No. 484, provides: 

“That the Administrator of Veterans’ Affairs is authorized and directed to 
receive evidence and adjudicate claim for compensation under this act when 
it is claimed that the veteran was 30 per centum or more disabled immediately 
prior to his death from disease or injury established to the satisfaction of the 
Veterans’ Administration prior to date of death to have been directly incurred in 
or aggravated by service in the World War, although a determination of 
30-per-centum disability or more had not been made by the Veterans’ Adminis- 
tration prior to the veteran’s death: Provided, That for the purpose of award- 
ing compensation under the provisions of this act, direct service connection of 
disability and degree thereof at date of death may be determined in any case 
where claim has been or is filed by the widow, child, or children of a deceased 
World War veteran, except that proof of 30-per-centum disability or more at 
date of death must be filed no later than three years after date of enactment 
of this act or the date of death, whichever is the later, and evidence required 
in connection with any claim must be submitted in accordance with regulations 
prescribed by the President and/or the Administrator of Veterans’ Affairs.” 

Pursuant to the authority vested in me under the provisions of the statutes 
quoted above, I have promulgated Veterans’ Administration Regulation No. 1, 
Public, No, 484, 73d Congress, which provides, in so far as it is material, as 
follows: 

“* * * The existence of the directly service-connected disease or injury 
must have been established to the satisfaction of the Veterans’ Administration 
prior to the date of the veteran’s death, but the determination of a 30 per 
centum disability, resulting from such disease or injury, may be based upon 
evidence filed subsequent to death, and the proof of 30 per centum or more 
disability must be filed within three years from the date of death or from June 
28, 1934, whichever is the later date: Provided, That a disease or injury or an 
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aggravation thereof will be considered as having been established to the satis- 
faction of the Veterans’ Administration where the evidence of record in the 
Veterans’ Administration or in the War or Navy Departments, prior to the 
veteran’s death, shows the existence of such disease or injury and as having 
been directly incurred in or aggravated by service * * *.” 

The Veterans’ Administration is in receipt of claims, such as the instant case, 
for benefits under Public, No. 484, where evidence is submitted by a widow 
subsequent to the date of death of the veteran, which upon consideration war- 
rants a finding that the veteran was at the date of his death suffering from a 
directly service connected disability to a degree of 30 per centum or more. This 
evidence was not in the files of the Veterans’ Administration or in the War or 
Navy Departments prior to the veteran’s death, but is now in the files of the 
Veterans’ Administration. 

The Solicitor of this administration has advised me that I may, under the 
provisions of Public No, 484, amend Veterans’ Administration Regulation No. 1, 
supra, so as to permit payment of such claims, all other elements of entitlement 
being present. 

Certain officials charged with the adjudication of claims in the administra- 
tion express the view that an amendment to the regulation to permit the 
allowance of such claims would be in excess of the authority conferred upon me 
by Public No, 484. 

There is inclosed a copy of memorandum opinion addressed to me by the 
Solicitor under date of September 26, 1935. Before taking final action on the 
question of amendment I desire to solicit your decision as to my authority in 
the premises. 

The act from which you quote is the act of June 28, 1934, 48 Stat. 
1281, 1282. 

Section 1 of the statute limits the right of a widow to receive the 
death compensation to cases where the veteran died on account of 
a non-service-connected disease or disability while receiving or en- 
titled to receive compensation, payment, or retirement pay for a 30 
percent or more service-connected disability. 

The main body of section 4 of the statute requires, as a prerequisite 
to adjudication of the widow’s claim, that the service connection of 
the disease or injury claimed to have resulted in disability of 30 
percent or more must have been established to the satisfaction of the 
Veterans’ Administration “prior to date of death” of the veteran, 
although the degree of the disability need not have been determined 
prior to such death. In other words service connection, but not the 
degree of disability suffered by the veteran, must have been estab- 
lished to the satisfaction of the Veterans’ Administration prior to 
the death of the veteran. The proviso to section 4 is not in conflict 
with the main body of the section, as has been suggested, and does 
not eliminate nor in any way affect the condition precedent pre- 
scribed in section 1 that service connection of the disability suf- 
fered by the veterans must have been established to the satisfaction 
of the Veterans’ Administration prior to the death of the veteran. 
The proviso simply insures that the benefits of the statute may be 
granted if otherwise proper, whether claims have been filed or are 
later filed and places a limitation of 3 years from the date of the act 
or from the death of the veteran, whichever is later, on the filing of 


evidence as to the degree of the disability just prior to the veteran’s 
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death and that such disability resulted from the disease or injury 
which prior to the veteran’s death had been established as service 
connected. 

I have to advise, therefore, that the proposed amendment to the 
regulations is not authorized under the statute. 


(A-65514) 


CONTRACTS—PROCESSING TAXES—PAYMENT BY MANUFACTURER 
AND NOT BY GOVERNMENT CONTRACTOR 


Payment to a contractor is not authorized of an amount representing processing 
taxes alleged to have been paid by the manufacturer of a product sold to 
the contractor and by said contractor furnished the Government notwith- 
standing the amount of said tax was billed the contractor separately and 
was not included on the same invoice with the charge for the manufactured 
product. 


Comptroller General McCarl to the Graybar Electric Co., Inc., December 16, 
1935: 

There has been considered your request of July 1, 1935, for review 
of that part of settlement no. 0134798 (3), dated February 26, 1935, 
which disallowed your claim for $2,542.67, representing processing 
taxes alleged to have been paid on quantity of field wire delivered 
under contract W-227-sc-749, dated May 2, 1933, which contained 
the following provision with reference to taxes: 

It is understood that the prices set forth in this bid include, as a part of the 
purchase price to be paid for the supplies, all sales tax duties, imposts, revenues, 
excise or other taxes applicable to the supplies covered by this bid under any 
Federal law in force upon the date this bid is opened. If any change in the 
amount of such taxes is made by Congress, or if any new taxes are made 
applicable to such supplies by Congress after the date of opening of this bid, the 
prices named in this bid will be increased or decreased accordingly. 

The processing tax appears to have been paid by the Whitney 
Blake Co, in this case upon the cotton used by said company in the 
manufacture of the field wire; that it charged you with the amount 
of the tax on separate invoices; and that upon instructions from the 
Army base, Brooklyn, N. Y., you invoiced the amount of the proces- 
sing tax separately to the Government. You state that apparently 
Whitney Blake Co. should have increased the unit price of the wire 
to include the amount of the tax and that you should have done 
likewise in rendering your invoices to the Government, but that 
because of alleged erroneous instructions received from the Brooklyn 
Army base it was not done. 

Regardless of whether the amount of the processing tax was 
charged to you on a separate invoice or on the same invoice with 
the wire, it, nevertheless, was a part of the cost to you of the item 
which was passed on to you in the same manner and to the same 
extent as other items of cost were passed on to you. In a similar case 
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decided on October 27, 1934, A-57997, 14 Comp. Gen. 338, it was 
stated as follows: 


The determining factor in this case is whether claimant did in fact pay the 
processing tax to the United States, and the record clearly shows that the 
claimant did not do so. Claimant may have been required to pay more for the 
fabric than it would have been required to pay had there been no processing 
tax on raw cotton, but such additional payments made by claimant do not con- 
stitute or represent taxes. A tax once paid ceases to be such when passed on 
to a successive purchaser of the particular article, supplies, etc., and becomes 
a part of the cost thereof. See Lash’s Products Company v. United States, 27 
U. 8S. 175; 13 Comp. Gen. 87; decision of June 18, 1934, A-55979. 


There being no provision in the contract or in the act of May 12, 
1933, swpra, which authorizes reimbursement of an amount equiva- 
lent to the processing tax on the material delivered under the con- 
tract when you did not pay the processing tax to the United States, 
there is no legal basis for the allowance of the claim. 

Upon review the settlement must be and is sustained. 


(A-67879) 


WAIVER OF TRAVEL ALLOWANCE—NAVY ENLISTED MEN— 
REENLISTMENT 


An enlisted man of the Navy who waives claim to travel allowance to avoid 
the transfer otherwise required by regulations for enlistments about to 
expire, must reenlist immediately upon discharge to obtain cancellation of 
the waiver. 


Assistant Comptroller General Elliott to O. W. Fleming, United States Navy, 
December 16, 1935: 


There has been received your request for review of settlement, 
dated August 20, 1935, which disallowed your claim for travel allow- 
ance based on your discharge on February 1, 1935, from the United 
States Navy. 

The records show that you were accepted for enlistment Febru- 
ary 4, 1931, at Chicago, Ill., and were honorably discharged Feb- 
ruary 1, 1935, from the U. 8. S. Maryland at San Pedro, Calif. The 
records further show that you reenlisted April 26, 1935, on board 
the U. S. S. Maryland at San Pedro, Calif. It is further shown 


that you executed a waiver as follows: 


U. S. S. “MapyLanp”, 
San Pedro, California, 12 December 1934. 

I, Onas William Fleming (Sealc), U. S. N., request to be retained on my pres- 
ent ship (U. 8S. S. Maryland) until the expiration of my current enlistment. If 
this request be granted, I hereby waive all claim to transportation (including 
transportation in kind and travel allowance) at the time of discharge from 
the place of discharge to the place of acceptance for enlistment. I understand 
that if, after executing this waiver, I desire.to reenlist or to extend my enlist- 
ment on board the U. 8S. 8S. Maryland, and submit such request in writing, this 
waiver will be cancelled. I also understand that, if I do not reenlist or extend 


on board the U. 8. S. Maryland, I have waived all claim to any transportation 
at Government expense. 
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Article D-7019, Bureau of Navigation Manual, requires the trans- 
fer of men whose enlistments are about to expire to the receiving 
ship or receiving station nearest the place where they were accepted 
for enlistment by the use of available Government transportation or 
transportation in kind. One purpose of these regulations is to 
effect a saving to the United State in the expense of returning an 
enlisted man to the place of acceptance for enlistment. Paragraph 
3 of article 7019, Bureau of Navigation Manual, provides: 

Commanding officers are authorized to retain men who desire to remain on 
a ship or station until the expiration of enlistment for the purpose of reenlist- 
ing immediately on that ship or station for duty. The man concerned should 
submit a written request to this effect to the commanding officer with a state- 
ment that he intends to so reenlist. This request and its approval should be 
securely attached to the service record. 

For men who do not desire to be transferred as required and who 
do not desire to reenlist immediately the regulations authorize their 
retention on board a vessel or at a shore station until the expiration 
of enlistment, provided they waive their right to travel allowance. 

Paragraph 6 of article D-7019, Change No, 9, provides as follows: 

Any man who, after executing either of these waivers, subsequently desires 
to reenlist or extend his enlistment and so requests in writing shall be per- 
mitted to do so, and Commanding officers in such a case shall cancel the waiver 
by appropriate notation and return them in accordance with the provisions of 


paragraph 3 of this article. This does not apply to men received at receiving 
ships or receiving stations for discharge. 


The above paragraph authorized cancelation of a waiver only 
when the conditions of reenlistment are the same as those in para- 
graph 3; that is, an immediate reenlistment. Inasmuch as yon 
waived travel allowance to avoid being transferred as required by 
the regulations, and you did not reenlist immediately, the waiver of 
travel allowance is valid and enforceable. 

Upon review the disallowance is sustained. 


(A-67941) 


TRANSPORTATION OF DEPENDENTS—NAVY OFFICER—ASSIGNMENT 
TO NEW PERMANENT-DUTY STATION WHILE AT HOME AWAITING 
RETIREMENT 


An officer of the Navy detached from permanent station and ordered to proceed 
to his home, and upon being placed on the retired list to regard himself 
relieved from all active duty in the Navy, who, before retirement, is or- 
dered to duty at another permanent station, is entitled only to payment for 
necessary travel of his wife between permanent station from which detached 
and the new permanent duty station. 


Comptroller General McCarl to Lieutenant J. S. Haughey, United States Navy, 
December 16, 1935: 


There has been received your request for review of settlement of 
October 31, 1934, of your claim for payment of transportation of 





DECISIONS OF THE COMPTROLLER GENERAL 519 


dependents (wife) under orders of November 12, 1932, and February 
8, 1933. 

The orders of November 12, 1932, directed your detachment from 
duty on board the U. S. S. Arctic, at San Diego, Calif., with direc- 
tion upon discharge from treatment at the United States Naval Hos- 
pital, San Diego, Calif., to proceed to your home and await orders; 
and upon being placed on the retired list of officers of the United 
States Navy to regard yourself relieved from all active duty in the 
United States Navy. The orders of February 28, 1933, provide: 

1. The uncompleted portion of your orders of 12 November, 1932, relieving 
you of all active duty in the U. S. Navy, is hereby revoked. 

2. You will proceed and report to the commanding officer of the receiving 
ship at New York for temporary duty. 

* * * * * a * 


4. You will regard yourself detached from duty on board the receiving ship 
at New York and from such other duty as may have been assigned you in time 
to proceed to San Francisco, Calif., and report to the commandant, twelfth 
naval district, for passage via the Army transport Republic, sailing on 23 
March, 1933. 


- 


5. Upon arrival at Honolulu, T. H., you will proceed to Pearl Harbor, T. H., 
and report to the commanding officer, fleet air base, for duty. 

The effect of your orders as modified is to direct you to proceed 
to your home and await orders between your detachment from the 
U.S. S. Aretic, and your assignment to duty at Pearl Harbor. 

You state in your claim that your wife traveled with you in your 
privately owned automobile from San Diego, Calif., to your home at 
Queens Village, Long Island, N. Y., completing the travel on Febru- 
ary 4, 1933. Also, that under the second orders, your wife traveled 
in your privately owned automobile with you from your home at 
Queens Village, Long Island, N. Y., to San Diego, Calif., and from 
there she was furnished transportation on the United States Army 
transport Republic on March 23, 1933, for passage to your duty 
station at Pearl Harbor. The settlement held that the only per- 
manent change of station involved in these orders was from San 
Diego, Calif., the home port of the U. S. S. Arctic, when you were 
detached, to the fleet air base at Pearl Harbor, T, H., and allowed 
you payment for travel of your wife from San Diego, Calif., to San 
Francisco, Calif., in the amount of $27.44. 

The settlement was in accord with the decision of the Comptroller 
of the Treasury March 2, 1921, 27 Comp. Dec. 769; which has not 
been modified. See also, 2 Comp. Gen. 638. Accordingly, upon 
review, the settlement is found to be correct, and is sustained. 


(A-68180) 
PERMITS TO OPERATE TRUCKS IN DISTRICT OF COLUMBIA— 
MEMBERS OF CIVILIAN CONSERVATION CORPS 


The employment of members of the Civiilan Conservation Corps being largely 
in the nature of relief, the cost of obtaining permits by them to operate 
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trucks in the District of Columbia, made necessary by their employment in 
a civilian cotiservatjon camp, may be considered a part of the cost of the 
operation of the camp and chargeable to the appropriation or fund avail- 
able for such costs. 


Comptroller General McCarl to the Director, Emergency Conservation Work 
December 16, 1935: 


Reference is had to your letter of November 27, 1935, as follows: 


On October 28, 1935, the General Accounting Office advised the National 
Park Service of the United States Department of the Interior that Emergency 
Conservation Work funds were not available for the purchase of operator 
permits (truck drivers’) for enrollees of the Civilian Conservation Corps on 
duty at Fort Dupont and the National Arboretum in the District of Columbia. 

Permit me to ask if it may not be possible to change the decision so as to 
permit the payment of drivers’ licenses for the truck drivers of the Civilian 
Conservation Corps from the Emergency Conservation Work funds in order 
that the work at the locations stated may progress. 

At the present time approximately twenty trucks are idle because of the 
fact that the drivers thereof do not have permits, and they are not financially 
able to personally pay for them. As you know, it is customary for an enrollee 
of the Civilian Conservation Corps to allot $25.00 per month to his dependent 
family, retaining only $5.00 per month for himself, out of which he has to take 
care of his own incidental expenses. On account of the truck drivers being 
grounded and the trucks out of commission, it means that the work in the 
District and at Fort Dupont is being retarded, to say nothing of the actual 
loss arising from idle equipment and enrollees, and the placing of truck drivers 
on work with which they are not familiar. 

It will be greatly appreciated if you will be good enough to give this subject 
your attention, with the hope on our part which will be concurred in by the 
technical agency involved, that prompt remedy may be offered. 


The records of this office show that the claim of the Director of 
Vehicles and Traffic, Washington, D. C., for $24, in payment for 
eight motor vehicle operators’ permits furnished members of the 
Civilian Conservation Corps in the District of Columbia was dis- 
allowed by settlement of October 18, 1935, for the reason that the 
appropriation sought to be charged did not appear available for 
motor vehicle permits for drivers of Civilian Conservation Corps 
vehicles. 

In decision reported in 6 Comp. Gen. 432, it was held by this office 
that the cost of drivers’ permits for the operation of federally owned 
vehicles in the District of Columbia, was not a proper charge against 
a Federal appropriation, basing this conclusion upon the case of 
Johnson v. State of Maryland, 254 U.S. 51, in which it was held 
that a State had no power to require the operator of a federally 
owned vehicle to submit to examination or to pay the fee for a permit 
to drive. See also 3 Comp Gen. 663. 

Section 13 of the act of April 23, 1924, 43 Stat. 109, provides: 

That all motor vehicles owned and officially used by the United States or by 
the District of Columbia shall carry registration tags of the same character 
and the operator of any such motor vehicle shall be subject to the same regula- 
tions and provisions as apply to all other motor vehicles operated within the 


District of Columbia, all such registration tags and all registration certificates 
to be furnished without charge. 
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Section 7 (e) of the District of Columbia Traffic Act, approved 
March 3, 1925, 43 Stat. 1119, prohibits any individual operating a 
vehicle in the District of Columbia without first obtaining an oper- 
ator’s permit, and section 7 (a) prescribes the fee to be charged 
for such permits. When originally enacted, this section contained no 
exception in favor of Government officers or employees. Subsequent 
to the decision in 6 Comp. Gen. 432, supra, by the act of February 18, 
1929, 45 Stat. 1226, there was added to section 7 (a) of the Traffic 
Act, the following proviso: 

Provided, That enlisted men of the Army, Navy, Marine Corps, and Coast 
Guard shall be issued, without charge, a permit to operate Government-owned 
vehicles, while engaged in official business, upon the presentation of a certi- 
ficate from their commanding officers to the effect that they are assigned to 
operate a Government vehicle and are qualified to drive, and upon proving to 


the satisfaction of the director of traffic that they are familiar with the traffic 
regulations of the District of Columbia, 


Under the established rules of statutory construction, the Con- 
gress by having thus made a specific exception in the cases named 
in the foregoing proviso, evidenced an intention that all others not 
so excepted should be subject to the requirements of that act. Ac- 
cordingly, it must be held as a matter of law that all operators of 
Government vehicles in the District of Columbia, except those named 
in the proviso, are now required to have operators’ permits. In the 


case of Government employees, the expense of obtaining such permits 
is considered a personal expense necessary to qualify themselves for 
the position for which appointed. 3 Comp. Gen. 663; 6 id. 482. 
However, the members of the Civilian Conservation Corps occupy 
a different status from regular Government employees. ‘Their em- 
ployment on conservation projects is largely in the nature of relief, 
and the payments to them are of a very restricted nature, the greater 
portion being allotted to their dependents, if any. To require them 
to bear the expense of operators’ permits would defeat to a certain 
extent the object for which they are enlisted in the corps. Under 
the circumstances, therefore, the cost of operators’ permits, rendered 
necessary by their employment in a civilian conservation camp, may 
be considered a part of the cost of the operation of the camp and 
chargeable to the appropriation or fund available for such costs. 
The settlement of October 18, 1935, will be revised accordingly. 


(A-65949) 


AGRICULTURE DEPARTMENT—TOBACCO INSPECTION ACT— 
REFERENDUM EXPENSES 


Neither the current appropriation for the Department of Agriculture under the 
heading “Bureau of Agricultural Bconomics” nor any other appropriation 
items for said Bureau or for the purposes of the Agricultural Adjustment 
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Act, as amended, are available for the expenses of holding referendums 
authorized prior to designation of auction tobacco markets under the 
Tobacco Inspection Act of August 23, 1935, 49 Stat. 731. 


Comptroller General McCarl to the Secretary of Agriculture, December 17, 
1935: 


There was received your letter of September 30, 1935, as follows: 


The Tobacco Inspection Act (Pub., No. 314, 74th Cong., approved August 23, 
1935), among other things provides: 

“There is hereby authorized to be appropriated out of any moneys in the 
Treasury not otherwise appropriated such sums as may be necessary for the 
administering of this act.” 

The so-called third deficiency bill which failed of passage carried an item of 
the Bureau of Agricultural Economics which provided : 

“For carrying into effect the provisions of the Tobacco Inspection Act 
approved August 23, 1935, $153,065.00 of the funds available for carrying into 
effect the Agricultural Adjustment Act, as amended, are hereby made available 
for the fiscal year 1936 and, in addition thereto, $52,670.00 of the funds appro- 
priated for market inspection of farm products under the Bureau of Agricultural 
Economics, in the Agricultural Appropriation Act for the fiscal year 1936 may 
be used for the purposes of said Tobacco Inspection Act.” 

In the current appropriation act for the Department of Agriculture under 
the Bureau of Agricultural Economics, appears the following item: 

“Market inspection of farm products: For enabling the Secretary of Agricul- 
ture, independently and in cooperation with other branches of the Government, 
State agencies, purchasing and consuming organizations, boards of trade, 
chambers of commerce, or other associations of business men or trade organi- 
zations, and persons or corporations engaged in the production, transportation, 
marketing, and distribution of farm and food products, whether operating in 
one or more jurisdictions, to investigate and certify to shippers and other 
interested parties the class, quality, and condition of cotton, tobacco, fruits, and 
vegetables, whether raw, dried, or canned, poultry, butter, hay, and other 
perishable farm products when offered for interstate shipment or when received 
at such important central markets as the Secretary of Agriculture may from 
time to time designate, or at points which may be conveniently reached there- 
from, under such rules and regulations as he may prescribe, including payment 
of such fees as will be reasonable and as nearly as may be to cover the cost 
for the service rendered: Provided, That certificates issued by the authorized 
agents of the department shall be received in all courts of the United States 
as prima facie evidence of the truth of the statements therein contained, 
$431,203.” 

It is, therefore, requested that you advise this Department whether the 
funds appropriated to the Bureau of Agricultural Economics under the item 
market inspection of farm products, or any other item of the appropriation 
for the Bureau of Agricultural Economics, is available to hold referendums 
under the Tobacco Inspection Act without designating markets or undertaking 
grading under that act until funds for the administration of the Tobacco 
Inspection Act are provided. You are also requested to advise this Department 
whether the administrative appropriation under section 12 (¢c) of the Agricul- 
tural Adjustment Act would be available for carrying out the administration 
of the Tobacco Inspection Act. 


Section 5 of the Tobacco Inspection Act of August 23, 1935, 49 
Stat. 731, provides as follows: 


That the Secretary is authorized to designate those auction markets where 
tobacco bought and sold thereon at auction, or the products customarily manu- 
factured therefrom, moves in commerce, Before any market is designated by 
the Secretary under this section he shall determine by referendum the desire 
of tobacco growers who sold tobacco at auction on such market during the 
preceding marketing season. The Secretary may at his discretion hold one 
referendum for two or more markets or for all markets in a type area. No 
market or group of markets shall be designated by the Secretary unless two- 
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hirds of the growers voting favor it. The Secretary shall have access to the 
.obacco records of the collector of internal revenue and of the several collectors 
of internal revenue for the purpose of obtaining the names and addresses 
of growers who sold tobacco on any auction market, and the Secretary shall 
determine from said records the eligibility of such grower to vote in such 
referendum, and no grower shall be eligible to vote in more than one referen- 
dum. After public notice of not less than thirty days that any auction market 
has been so designated by the Secretary, no tobacco shall be offered for sale at 
auction on such market until it shall have been inspected and certified by an 
authorized representative of the Secretary according to the standards estab- 
lished under this act, except that the Secretary may temporarily suspend the 
requirement of inspection and certification at any designated market when- 
ever he finds it impracticable to provide for such inspection and certification 
because competent inspectors are not obtainable or because the quantity of 
tobacco available for inspection is insufficient to justify the cost of such serv- 
ice: Provided, That, in the event competent inspectors are not available, or 
for other reasons, the Secretary is unable to provide for such inspection and 
certification at all auction markets within a type area, he shall first designate 
those auction markets where the greatest number of growers may be served 
with the facilities available to him. No fee or charge shall be imposed or 
collected for inspection or certification under this section at any designated 
auction market. Nothing contained in this act shall be construed to prevent 
transactions in tobacco at markets not designated by the Secretary or at 
designated markets where the Secretary has suspended the requirement of 
inspection or to authorize the Secretary to close any market. 


The designation of auction tobacco markets after referendum 
under this section is to be without cost to the tobacco growers. 
This is a new Federal function for the expenses of which no existing 
appropriation has been made available. The current appropriation 
item under the heading “Bureau of Agricultural Economics”, 
quoted in your letter, authorizes Federal designation of markets but 
without a referendum, and the collection of fees for the service ren- 
dered by the Government is specifically required. 

Nothing appears in the wording of the other appropriation items 
for the Bureau of Agricultural Economics or under the Agricultural 
Adjustment Act to justify the use of such appropriated funds for 
the expense of conducting the referendums in question. 

Furthermore, section 14 of the act provides in part, as follows: 


* * * and there is hereby authorized to be appropriated, out of any 
money in the Treasury not otherwise appropriated, such sums as may be neces- 
sary for administering this act. 

The fact that the specific appropriation for carrying out the pur- 
poses of the statute was not enacted into law does not operate to 
authorize charging any other appropriation with the expenses of 
administering the act, particularly in view of the quoted provision 
from section 14, authorizing appropriations to be made of such 
sums as may be necessary for administering the act. 

Accordingly, you are advised that no appropriated funds are now 
available for the expense of holding the referendum authorized 
prior to designation of auction tobacco markets under the Tobacco 
Inspection Act, supra. 
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(A-68084) 


RENTAL ALLOWANCE—NAVY OFFICERS—JOINT OCCUPANCY OF 
PUBLIC QUARTERS 


The voluntary occupation by a Navy officer, assigned for duty at a navy yard, 
and his dependents, of public quarters jointly with another naval officer 
to whom the quarters are assigned, in the city in which the navy yard is 
located, constitutes assignment of quarters at his permanent station, and 
he is not entitled to rental allowance during the period of such occupancy, 
or while on leave of absence or on temporary duty away from his 
permanent station. 


Comptroller General McCarl to Lt. Myron W. Willard, United States Navy, 
December 17, 1935: 


By direction of the Secretary of the Navy there has been received 
your request for decision relative to the right of Lt. (Jr. Gr.) James 
Francis Byrne, United States Navy, to rental allowance for the 
period that he and his dependents (minor children) were voluntarily 
living in public quarters at the Naval Observatory, Washington, 


D. C., as follows: 


1. Is Lieut. (j. g.) Byrne entitled to rental allowance as an officer with 
dependents from May 31 to October 4, 1935, while occupying the quarters with 
his dependents in view of the fact that the quarters are not at his permanent 
station? 

2. Is he entitled to rental allowance as an officer with or without dependents 
from October 5 to November 3 while on leave? 

8. Is he entitled to rental allowance with or without dependents during the 
periods from September 15 to October 4, 1935, and November 4 to November 9, 
1935, while on temporary duty away from his permanent station? 


By Bureau of Navigation orders, May 13, 1935, Lieutenant Byrne 
was detached from duty at the Naval Academy, Annapolis, Md., 
with directions to proceed to Washington, D. C., and report to the 
commandant, navy yard, for duty under instructions under the 
supervision of postgraduate school. Endorsements thereon show 
that he reported to the commandant, Navy Yard, Washington, D. C., 
on June 3, 1935, at which time he was informed that no public 
quarters were available for him at the yard. On August 7, 1935, 
orders were issued to him directing performance of temporary addi- 
tional duty as follows: 


1. On 19 August 1935 you will report to the Chief of the Bureau of Ordnance, 
Washington, D. C., for temporary duty in attendance upon a postgraduate course 
of instruction in ordnance, 

2. Upon the completion of this temporary duty on 13 September 1935 you 
will proceed to Edgewood, Md., and on 15 September 1935 report to the com- 
manding officer, Edgewood Arsenal, and the commanding officer, naval unit, 
Edgewood Arsenal, for temporary duty with the naval unit under instruction 
in chemical warfare. 

3. Upon the completion of this temporary duty on 5 October 1935 you will 
proceed to Yorktown, Va., and report to the inspector of ordnance in charge, 
naval mine depot, for temporary duty in attendance upon a postgraduate course 
of instruction in ordnance. 

4. Upon the completion of this temporary duty on 9 November 1935 you will 
proceed to Indian Head, Md., and report on 11 November 1935 to the inspector 
of ordnance in charge, naval powder factory, for duty in attendance upon a post- 
graduate course of instruction in ordnance until 23 November 1935. 
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5. You are hereby authorized to delay until 4 November 1935 in reporting to 
Yorktown, Va., in obedience to these orders. 

6. Keep the Bureau of Navigation advised of your address. 

7. This delay will count as leave. Upon the commencement of the leave you 
will immediately inform this Bureau of the exact date, and upon the expiration 
thereof you will return the attached form, giving the dates of commencement and 
expiration, 

8. This is in addition to your present duties, and upon the completion thereof 
you will return to Washington, D. C., and resume your regular duties. 


Lieutenant Byrne has furnished the certificate required of officers 
whose only dependents are minor children, as required in 9 Comp. 
Gen. 299, and states that his children, James F. and Patrick S., age 
3 years and 2 years, respectively, live with their grandparent, Rear 
Admiral W. H. Standley, U. S. Navy, in quarters A, U. S. Naval 
Observatory, Washington, D. C. 

The act of December 10, 1928 (45 Stat. 1018) provides: 

That the Secretary of the Navy, in his discretion, is hereby authorized to 
assign to the Chief of Naval Operations the public quarters constructed under 
the authority of a provision contained in the act of March 2, 1891 (Twenty-eighth 
Statutes at Large, page 806), for the official residence of the Superintendent of 
the Naval Observatory in the District of Columbia. 

Section 6 of the act of June 10, 1922, as amended by section 2 of the 
act of May 31, 1924 (43 Stat. 250), provides that no rental allowance 
shall accrue to an officer with or without dependents who is assigned 
adequate quarters at his permanent station. The statute requires 
regulations to be issued by the President and Executive order of 
August 13, 1924, issued pursuant thereto requires that the regulations 
of the services included in the act shall provide, among other things, 
that “quarters voluntarily occupied by an officer with his dependents 
shall be conclusively presumed to be adequate.” 

Article 1819 (3) (c) and (f), Navy Regulations, provides: 


(c) Any quarters at the permanent station of officers involved voluntarily 
occupied jointly by two or more officers having no dependents ; jointly by two or 
more officers with their dependents; jointly by an officer without dependents 
and an officer with his dependents; jointly. by an officer and the dependents of 
another officer; or jointly by the dependents of two or more officers, shall be 
conclusively presumed to be adequate for the occupancy of such officers or of 
such officers and their dependents. If the quarters so jointly occupied were pre- 
viously assigned to one of the officers, the assignment to the one officer will be 
terminated and a joint assignment made from the date of the joint occupancy. 
A joint assignment of quarters shall be terminated when either officer (with his 
dependents, if any) ceases to participate in the joint occupancy of such quarters. 


* * * + * * * 


(f) No commanding officer shall permit any officer, while in a rental allow- 
ance status, or the dependents of any such officer, to occupy jointly with 
another officer quarters assigned to such other officer, except for brief visits. 

Although assigned to permanent duty at the Navy Yard, Wash- 
ington, D. C., Lieutenant Byrne’s station is Washington, D.C. But 
independently of that fact the Executive order of August 13, 1924, in 
paragraph 1 under the heading of “Definitions” provides: 


(c) The term “permanent station” as used in this act shall be construed 
to mean the place on shore where an officer is assigned to duty, as the home 
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yard or the home port of a vessel on board which an officer is required to 
perform duty, under orders in each case which do not in terms provide for 
the termination thereof; and any station on shore or any receiving ship 
where an officer in fact occupies with his dependents public quarters assigned 
to him without charge shall also be deemed during such occupancy to be his 
permanent station within the meaning of this act. 

The voluntary occupation by Lieutenant Byrne and his dependents 
of quarters at the Naval Observatory assigned to Admiral Standley 
required that the quarters be assigned jointly to Admiral Standley 
and Lieutenant Byrne, the act of December 10, 1928, not modifying 
the requirements of the Presidential regulations under section 6 of 
the act of June 10, 1922, and where the officer and his dependents 
have had the benefit of occupancy of public quarters without cost to 
him that will be considered as done which should have been done. 

Under provisions of section 6 of the act of June 10, 1922, as 
amended, an officer assigned public quarters at his permanent sta- 
tion is not entitled to rental allowance while away from his perma- 
nent station on temporary duty or on leave. 4 Comp. Gen. 591. 
Accordingly, you are advised that by reason of the joint occupancy 
by Lieutenant Byrne and his dependents and another officer of 
quarters at his permanent station, Washington, D. C., assigned to 
the other officer, he is not entitled either in his own right or by 
reason of dependents to rental allowance for the periods he was on 
temporary duty or on leave. 


(A-68121) 


POSTAL SERVICE—APPOINTMENT OF CLERKS AT DIVISION HEAD- 
QUARTERS OF POST OFFICE INSPECTORS 








Only regular and substitute clerks or carriers in the City Delivery Service from 
the same post office at which a division headquarters of post office inspec- 
tors is located may be transferred to the position of clerk at such division 
headquarters, and the initial grade and salary rate may not exceed grade 6, 
salary $2,300 per annum, the provisions of section 2 of the act of Feb- 
ruary 28, 1925, 43 Stat. 1056, precluding similar transfers of clerks or 
carriers from other post offices or of railway postal clerks. 


Comptroller General McCar] to the Postmaster General, December 17, 1935: 
There was received your letter of November 23, 1935, as follows: 


In your decision of October 28, 1927 (7 C. G. 295), you stated that in the 
absence of any provisions to the contrary expressed or implied in the governing 
statutes or in the appropriation acts, departmental regulation is proper under 
which the initial salary grade of persons’ reinstated or transferred to clerical 
oF carrier positions in post offices may be fixed by the administrative office, 
with the approval of the Civil Service Commission, above the minimum salary 
grade. 

It is frequently found desirable to appoint as clerks at division headquarters 
of post office inspectors substitute clerks and carriers having to their credit 
such a number of hours of substitute service as would entitle them to appoint- 
ment as regular clerks or carriers at $2,100. Likewise it is often found desir- 
able to appoint substitute railway postal clerks having to their credit sufficient 
substitute service to entitle them to regular appointments at $2,300 in the 
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Railway Mail Service. In such cases it does not seem proper to require such 
substitutes to enter the inspection service at $1,900. 

The act of February 28, 1925 (construed in your decision above cited), pro- 
vided, in part, as follows: 

“* * * Whenever in the discretion of the Postmaster General the needs 
of the Service require such action, he is authorized to transfer clerks or car- 
riers in the City Delivery Service from post offices at which division head- 
quarters of post office inspectors are located to the position of clerk at such 
division headquarters after passing a noncompetitive examination at a salary 
not to exceed $2,300. After such transfer is made effective, clerks so trans- 
ferred shall be eligible for promotion to the grades of salaries for clerks at 
division headquarters of post office inspectors.” 

Your decision is sought on the question whether the quoted provisions of the 
act of February 28, 1925, prevent the transfer of the following classes of 
employees at more than $1,900 per annum. 

(a) Substitute clerks or carriers attached to the post office at which the 
division headquarters is located, 

(b) Substitute clerks and carriers attached to other post offices. 

(c) Substitute railway postal clerks whose salaries are paid by the post- 
master at whose office the division headquarters is located. 

(d) Substitute railway postal clerks whose salaries are paid by other post- 
masters. 


Section 2 of the act of February 28, 1925 (43 Stat. 1055, 1056), 
in addition to the provision quoted in your letter, divides the posi- 
tion of clerks at the division headquarters of post-office inspectors 
into six grades, as follows: Grade 1, salary $1,900; grade 2, salary 
$2,000; grade 3, salary $2,150; grade 4, salary $2,300; grade 5, salary 
$2,450; and grade 6, salary $2,600. Said section provides also for 
automatic promotion to grade 5 and for selective promotion of not 
to exceed 35 percent of the force to grade 6, but there is no provision 
limiting original appointments or transfers to grade 1. The rule 
stated in the decision you cite, as well as a number of other decisions 
of this office, is that in the absence of a limitation prescribed by 
statute original appointments to automatic grades by transfer, rein- 
statement, or otherwise may be made above the minimum grade with 
the approval of the Civil Service Commission. 

However, in this instance the portion of the statute quoted in your 
letter provides specifically for transfers to the position of clerk at 
division headquarters of post-office inspectors, and pursuant to the 
legal maxim “expressio wnius est exclusio alterius” transfers may be 
made to such positions only pursuant to and within the limitation of 
said statute. That is to say, only “clerks or carriers in the City 
Delivery Service from post offices at which division headquarters of 
post-office inspectors are located” may be transferred “to the position 
of clerk at such division headquarters”, and the initial grade and 
salary rate may not exceed grade 6, salary $2,300. While the desig- 
nation “clerks or carriers in the City Delivery Service” is broad 
enough to include both regular and substitute clerks or carriers, the 
wording of the statute is so phrased as to indicate an intent to limit 
the transfers of clerks or carriers to those at the post office where the 
division headquarters of inspectors is located. 
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Accordingly the classes of employees mentioned in (a) of your con- 
cluding paragraph may be transferred or appointed to the position 
of clerk at division headquarters of post-office inspectors after having 
passed a noncompetitive examination, with the approval of the Civil 
Service Commission, and paid initially not to exceed $2,300 per an- 
num; but the classes of employees mentioned in (b), (c), and (d) of 
your letter may not be so transferred or appointed. 


(A-55745) 


QUARTERS ALLOWANCE—FOREIGN COMMERCE SERVICE 
OFFICERS—PHILIPPINE ISLANDS 





The new commonwealth government of the Philippine Islands established ef- 
fective November 15, 1935, by the President’s Proclamation of November 
14, 1935, in accordance with the act of March 24, 1934 (48 Stat. 456), did 
not so alter the relationship between the Philippine Government and the 
United States as to authorize the payment of allowance for living quarters, 
heat and light to Foreign Commerce Service officers stationed in said 
islands. See 13 Comp. Gen. 441. 


Comptroller General McCarl to the Secretary of Commerce, December 18, 1935: 
There was received your letter of November 22, 1935, as follows: 
Reference is made to the act of April 12, 1930 (46 Stat. 163), allowing the 

payment of allowance for living quarters, heat and light, subject to limits and 

exceptions embodied in the act and to such rules and regulations as may be 
prescribed by the Secretary of Commerce, to officers in the Foreign Commerce 

Service of the Bureau of Foreign and Domestic Commerce stationed in a foreign 

country. 

With regard to the inauguration of the new status of the Philippine Islands 
as of November 15, 1935, your decision is requested as to whether such new 
status justifies sufficient alteration in attitude as previously expressed (refer to 
Comptroller’s Decision A-55745 dated June 14, 1934) toward this Territory as 
will permit the consideration of it as “foreign” to the extent of permitting the 
payment of allowance for living quarters, heat and light to Foreign Commerce 
officers of the Bureau of Foreign and Domestic Commerce stationed in that 
Territory. 

Your early decision will be appreciated. 

The President’s Proclamation No, 2148, dated November 14, 1935, 
terminated the previously existing Philippine Government and estab- 
lished a government of the Commonwealth of the Philippines, effec- 
tive November 15, 1935, in accordance with the terms of section 4 of 
the act of March 24, 1934 (48 Stat. 456). While the form of the 
Philippine Government has been changed, insofar as concerns the 
status of the officers of the Foreign Commerce Service, the relation- 
ship between the old and new Philippine Governments and the United 
States has not changed. 

The reasons set forth in decision of June 14, 1934 (13 Comp. Gen. 
441), for the conclusion that officers of the Foreign Service stationed 
in the Philippine Islands are not entitled to the benefits of the act of 
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June 26, 1930 (46 Stat. 818), maintain, notwithstanding the change 
in the form of the Philippine Government, and, accordingly, the 
question presented is answered in the negative. 


(A-63653) 


CONTRACTORS—RELIEF ACT—CODE AND PRESIDENTIAL 
REEMPLOYMENT AGREEMENT COMPLIANCE 


Only such increased costs as are definitely shown to have resulted directly 
from Code and Presidential Reemployment Agreement compliance are re- 
imbursable under the act of June 16, 1934, 48 Stat. 974, and where the 
claimant acted as a dealer only in the performance of a contract and not 
as manufacturer or processor of the material and had not contracted for 
the purchase of the material from the manufacturer or processor prior to 
June 16, 1933, he is not entitled to reimbursement in an amount alleged to 
represent the increase in price of said material because of the National 
Industrial Recovery Act. 


Decision by Comptroller General McCarl, December 18, 1935: 

There is for consideration by this office the claim of L. A. Clarke 
& Son, Inc., filed under authority of the act of June 16, 1934, 48 Stat. 
974, in the amount of $5,319.56, representing alleged increased costs 
of performance of contract no. NOs-32107, July 8, 1933, for furnish- 
ing approximately 194,000 feet board measure of lumber at varying 
prices to the Norfolk Navy Yard and the naval operating base, 


Sewall’s Point, Va. 

The invitation for bids stated that bids would be opened on June 6, 
1933. The contract bears the notation that the bids were opened 
June 13, 1933. It appears that after delivery of approximately 
40,000 feet of the lumber the contractor wrote the Bureau of Supplies 
and Accounts of the Navy Department under date of October 2, 1933, 
seeking to be relieved of filling the remaining portion of its contract, 
assigning as reason for its request the extreme difficulty it was ex- 
periencing in obtaining the required lumber and the greatly advanced 
cost of the material. In that letter the contractor laid some stress on 
the fact that the length of time elapsing between the date of opening 
of bids and the award of contract was in some measure responsible 
for the difficulty it had experienced. It may be said in this connec- 
tion that neither the invitation for bids nor the bid of the contractor 
made any restrictive provisions as to the time within which the bid 
should be accepted. Whether the bids were opened on June 6 or 
June 13, 1933, the time occupied in evaluating the bids for award of 
contract would not be excessive, 

The pertinent portion of the letter of October 2, 1933, is as follows: 

Before the N. R. A. drive and at the time that the bids were being sought 
for this contract, manufacturers were submitting quotations on the materials 


in items 3 and 5, under bid X, at $19.00 and $26.00 per thousand, respectively. 
Ever since the contract was awarded, we have made diligent effort to obtain 
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the lumber and we have been able, because of the signing of the southern pine 
code, to receive an offer from only one manufacturer, and they are only willing 
to furnish a part of the lumber contracted for. They quoted us the following 
prices : 


Material in items 3 and 5, under bid X, $65.00 and $73.00 per thousand, 
respectively. 

Frankly, we do not see any necessity for the tremendous increase in prices by 
the southern manufacturers. Hours have been reduced and wages have been 
increased, yet railroad rates have remained stationary. We believe that the 
southern manufacturers feel that they are strongly entrenched by virtue of the 
code. A great many of the smaller mills, who used to furnish us considerable 
material, were unable to meet the terms of the code and have closed their 
plants. This also seriously affected us in obtaining material. 


The contractor was informed that it would not be relieved from 
performance and proceeded to completion with the contract. It 
appears that high prices charged by those from whom it purchased 
the lumber to fill the contract resulted in a loss to the contractor of 
$5,091.97, representing the difference between the net cost and the 
net contract price, to which there is added an item of $227.39 for 
“inspection fee called for on 151,592 feet at $1.50 M”, making the 
total of $5,319.36 here claimed. 

The administrative findings of. fact corroborate the claim of the 
contractor as to the actual figures involved. However, the report is 
to the effect, which is borne out by the records, that the claimant 
acted as a dealer only in performance of the contract and did not 
manufacture or perform any processing of the material. 

The facts do not establish a case proper for relief under the pro- 
visions of the act of June 16, 1934 (48 Stat. 974). It may be and 
doubtless is true that the contractor complied with the President’s 
Reemployment Agreement and the code of fair competition for lum- 
ber and timber products industries. It may be pointed out that the 
fact of such compliance rests entirely upon the assertion of the 
contractor, and the administrative report. includes no findings of fact 
on that point, and it is not material in this instance. In view of the 
conclusion herein reached, there will not be considered at this time 
the amount of loss involved or the failure of the claimant to furnish 
the certificate of a public accountant. 

There is nothing in the record to indicate that the increased cost 
of the lumber was due in any degree to the contractor’s compliance 
with the Reemployment Agreement or a code of fair competition, 
as contemplated in section 2 of the act of June 16, 1934, which pro- 
vides that no allowance shall exceed the amount by which the per- 
formance of the contract was directly increased by reason of code 
compliance, etc. The act does not undertake or authorize reimburse- 
ment of a contractor for all losses incurred in the performance of 
Government contracts entered into before and performed after 
August 10, 1933. It is only such increased costs as are definitely 
shown to have resulted directly from code compliance. Unques- 
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tionably the enactment of the National Industrial Recovery Act of 
June 16, 1933, resulted in an upward trend of prices of practically 
all commodities. However, the relief act affords no sanction for 
relieving a contractor on account of that general increase in business 
costs. The contractor’s letter of October 2, 1933, supra, would indi- 
cate that after the award of the contract the claimant undertook 
to shop around “to see what it could do.” It experienced difficulty 
in getting any quotation, but finally succeeded in obtaining sufficient 
material to fill the contract at prices substantially in excess of those 
prevalent at the time the bids were opened. If it might be assumed 
that some part of the increased price was attributable to compliance 
with codes of fair competition by those from whom the contractor 
purchased, that fact could not be made a basis for relief in this in- 
stance, but even evidence of that fact is lacking. The President’s 
Reemployment Agreement provided that where a signer had con- 
tracted prior to June 16, 1933, to purchase goods at a fixed price 
from another signer, the purchaser would make an appropriate ad- 
justment to meet any increase in cost to the seller by having signed 
the Reemployment Agreement or code of fair competition. Such a 
situation does not exist here, and it is plain from the contractor’s 
letter that the claimant had not contracted for the purchase of lum- 
ber to fill its contract prior to June 16, 1933. It apparently had 
taken no steps for its own protection with respect to possible in- 
creased costs and had made no tentative commitments at prevailing 
prices for lumber to fill the contract in event that it received the 
award. At best, the record appears to prove only that the claimant 
paid more for the material than it received therefor, and fails utterly 
to establish that any part of the increased cost of performance was 
the result of compliance with the President’s Reemployment Agree- 
ment or a code of fair competition, either by the contractor or those 
from whom it purchased. 

There appears no legal basis for any form of adjustment or allow- 
ance under the act of June 16, 1934, and the claim is for dis- 
allowance. 


(A-65257) 


PER DIEM ALLOWANCE—TRAVEL BY AIR—ABSENCE FROM STATION 
OF LESS THAN A DAY 


The right to per diem allowance of an officer of the Marine Corps absent 
from station less than a day under orders authorizing a per diem in lieu 
of actual expenses for travel by air under the act of March 2, 1931, 46 
Stat. 1461, is not affected by the general rule applicable to travel other 
than by air denying payments of a per diem in lieu of subsistence for 
absence from headquarters between the hours of 8:00 a. m. and 6:00 p. m. 
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Comptroller General.McCarl to the Secretary of the Navy, December 18, 1935: 

By your direction in third endorsement, September 5, 1935, there 
has been received letter from the post paymaster, Marine Barracks, 
Quantico, Va., requesting decision as to per-diem allowances payable 
to Maj. W. T. Evans, U. S. M. C., under orders of August 16, 1935, 
as follows: 


AvuGust 28, 1935. 
From: The post paymaster. 
To: The paymaster. 
Subject: Per diem allowance for travel by air, in the case of Major W. T. 

Kvans, U. 8. Marine Corps. 

References: (a) Section 5 of Chapter 2, U. S. Nawy Travel Instructions. 
(b) Items 18 to 35, inclusive, a/a Lt. Col, T. D. Barber, A. P. M., 
U. S. M. C., for April 1935. 
Enclosures: (3). 

1. By reference (b) there were noted as overpayments per diem allow- 
ances paid to certain officers and enlisted men who had performed travel by 
air, and reference was made to art. 2-12(2) (a), and (3), U. S. Navy Travel 
Instructions, which reference prohibits “reimbursement for subsistence when 
the traveler is only temporarily absent on short trips into the territory adjacent 
to his official station between the hours of 8 a. m. and 6 p. m.” and was pre- 
scribed to govern travel on land and water. 

2. No such prohibition occurs in reference (a) and it is submitted that of- 
ficers and enlisted men who are ordered to perform travel by air, and are 
authorized actual expenses or a per diem allowance, are entitled to same 
without regard to the hours the travel was performed. 

3. The subject-named officer has submitted to this office for payment travel- 
expense voucher covering travel performed by air from Quantico, Va., to 
Anacostia, D. C., to Syracuse, N. Y., to Quantico, Va., between the hours of 
0820 to 1345 August 17, 1935, and for which he was authorized reimburse- 
ment at the rate of $6.00 per diem. This voucher is forwarded, together with 
original orders and two certified copies thereof, with request, that, if deemed 
proper, it be presented to the Comptroller General for decision as to whether 
payment of same would be within the law and regulations. 


Under these orders Major Evans departed from Quantico, Va., 
at 8:20 a. m., August 17, 1935, arrived at Anacostia, D. C., at 8:35, 
at Syracuse, N. Y., 11:25, and departed from Syracuse, N. Y., at 
11:50, August 17, 1935, arriving at Quantico, Va., at 1:45 same day, 
the time away from his station being 5 hours and 25 minutes. 

A per diem allowance for travel by air is authorized by the act 
of March 2, 1931, 46 Stat. 1461, as follows: 


That the first paragraph of section 12 of the act entitled “An act to readjust 
the pay and allowances of the commissioned and enlisted personnel of the 
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service”, approved June 10, 1922, as amended by the act of 
June 1, 1926 (Forty-fourth Statutes at Large, page 680; title 37, United States 
Code, page 2069, section 20), be, and the same is hereby, further amended by 
adding thereto the following proviso, to wit: “ Provided, That for travel by air 
under competent orders on duty without troops, under regulations to be pre- 
scribed respectively by the heads of the departments concerned, members 
(including Officers, warrant officers, contract surgeons, enlisted men, flying 
cadets, and members of the Nurse Corps) of the services mentioned in the 
title of this act, and of the legally constituted reserves of said services while 
on active duty, and of the National Guard while in Federal service, or while 
participating in exercises, or performing duties under section 92, 94, 97, or 99 
of the National Defense Act, shall, in lieu of mileage or other travel allowances, 
be allowed and paid their actual and necessary traveling expenses not to 
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exceed $8 per day, or, in lieu thereof, per diem allowances at rates not to 
exceed $6 per day.” 

Sec. 2. That the proviso in the act entitled “An act making appropriations 
for the support of the Army for the fiscal year ending June 30, 1920, and for 
other purposes,” approved July 11, 1919, authorizing payment of actual and 
necessary expenses only to officers of the Army and contract surgeons when 
traveling by air on duty without troops (Forty-first Statutes at Large, page 
109; title 10, United States Code, page 197, section 750), and all other laws 
and parts of laws insofar as the same are in conflict with this act, are hereby 
repealed; but nothing herein shall be construed to repeal or modify the provi- 
sions of section 5 of the act entitled “An act authorizing the construction, 
repair, and preservation of certain public works on rivers and harbors, and 
for other purposes,” approved March 3, 1925 (VForty-third Statutes at Large, 
page 1190; title 34, United States Code, page 1141, section 893). 

The question is whether the absence of Major Evans from 8:20 
a.m. to 1:45 p. m. on August 17, 1935, comes within the rule applied 
to per diem “ in lieu of subsistence ” as authorized in the act of June 
10, 1922. Under paragraph 2-12 (2) (a) Navy Travel Instructions, 
reimbursement for subsistence is not allowed when the traveler is 
only temporarily absent on short trips into the territory adjacent to 
his official station between the hours of 8 a. m. and 6 p. m. That 
provision, which is in accord with the decision of this office, applies 
to travel other than air travel when on a per-diem basis in lieu of 
subsistence as provided in section 12 of the act of June 10, 1922. The 
reason for the rule is that the traveler incurs only such subsistence 
expenses (meals) as he would havesincurred had he remained at his 
station. Under the act of March 2, 1931, the per diem in lieu of 
actual expenses otherwise authorized includes, in addition to sub- 
sistence (meals and lodging), expenses for handling baggage, laun- 
dry, and transportation to and from landing fields, etc., in fact all 
travel expenses except the cost of operating the airplane. See para- 
graph 2-20, Navy Travel Instructions. Accordingly, the same rea- 
soning does not apply to the per diem authorized in the act of 1931 
and right to such per diem is not affected by the time of the day 
absent from station as in the case of per diem authorized in lieu of 
subsistence under the act of June 10, 1922. 

The question is answered accordingly and the voucher and orders 
are returned. 


(A-65522) 


CONTRACTS—LIQUIDATED DAMAGES—DELAYS IN DELIVERY— 
CONFLICTING DELIVERY DATES 


Where in a contract for furnishing supplies to the Government containing a 
provision for liquidated damages in event of delay in delivery the blank 
space in the printed portion of the contract regarding time of delivery as 
filled in is in conflict with the time specified in a separate typewritten 
proposal signed by the contractor and specifically incorporated in the con- 
tract, the matter of delay in delivery is determined by the date specified 
in the signed typewritten proposal. 
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Administrative officers have no authority to relieve contractors from liability 
because of delays in delivery under contracts providing for liquidated 
damages in case of delay. 


Decision by Comptroller General McCarl, December 18, 1935: 

Review has been requested of the settlement of this office disal- 
lowing credit in the accounts of Capt. J. G. Sucher, United States 
Army, for $395 paid to Pratt & Whitney Co., San Francisco, Calif., 
under contract W 146 ord—76, the disbursing officer having failed 
to deduct any liquidated damages, notwithstanding that delivery 
was not made within the time specified in the contract. 

It appears the Pratt & Whitney Co. was obligated by contract 
to furnish to the Government one milling machine and one grinder 
in accordance with plans and specifications therefor, for $4,677, the 
contract providing that should the contractor fail to complete the 
delivery of the articles purchased within the agreed time, liquidated 
damages would be deducted from the contract price at the rate of 
325 per day for each day of unexcused delay. With respect to the 
time allowed for delivery, it is provided in the specifications in- 
corporated in the contract as follows: 

See our proposal attached, forming part hereof. 

F. O. B. point: Benicia Arsenal (Army Point), California. 

Important: Time of delivery will be a factor in placing award hereunder. 
It is required that all materials listed hereon be received at Benicia Arsenal 
by June Ist, 1934. 

The proposal referred to above as being attached and forming a 
part of the contract is typewritten, signed by the contractor, attached 
to the printed form of contract, and provides: 

We can complete delivery within time specified, June 1, 1934, providing we 
receive contract or notice of award within 10 days from opening of bids on 


April 3, 1934, for which time we have reserved material in stock and in 
process of manufacture subject to your order. 


There is also in the contract a provision as follows: 


Delivery proposed by bidder.—Delivery will begin in — calendar days from 
receipt of notice to proceed and be completed within 45 calendar days after 
receipt of such notice, counting Sundays and holidays. 


all of which is on printed form except figures 45 which were in- 
serted in the blank space by typewriter. The clause as to liquidated 
damages is as follows: 


Tiquidated damages.—The time specified by the contractor for the complete 
performance of this contract being one of the material considerations induc- 
ing its execution by the Government, and the amount of damage which the 
Government will sustain in case of the failure of the contractor to make 
deliveries of articles or complete the work contracted for within the time 
specified being difficult of ascertainment, the contractor will pay to the Gov- 
ernment, by way of liquidated and ascertained damages, and not as a penalty, 
the sum of Twenty-five dollars ($25.00) for each calendar day beyond the date 
stated in his proposal which he may require to complete the contract, to com- 
pensate the Government for its delayed possession, such sums to be deducted 
from any payments to be made contractor, if the contractor shall be in unex- 
cused default in the delivery of articles or the completion of the work in 
strict accordance with date set for completion. 
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It appears the question for determination here is what date for 
delivery was “stated in” the “proposal” of the contractor. The con- 
tractor by his typewritten, signed, attached proposal, which was 
specifically incorporated as a part of the contract, proposed June 1, 
1934, as this date. The contract without the attached proposal 
contains conflicting provisions and the attached proposal, which 
became a part of the contract, was typewritten and adopted the pro- 
vision in the specifications for delivery for June 1, 1934. 

There is a rule of long standing that where two paragraphs of a 
contract—one printed and the other written in long hand, or type- 
written, as here—are in apparent conflict with each other, the mat- 
ter in long hand writing or in typewriting takes precedence over 
that printed, it being considered the real intent of the contracting 
parties is expressed in the hand or typewritten portion of the 
agreement. See in this connection, 14 Comp. Dec. 704 and A-39138, 
November 11, 1931. 

Furthermore, it will be noted that the provision fixing June 1, 
1934, for delivery specified the place of delivery at Benicia Arsenal, 
Calif., whereas the conflicting provision for delivery, 45 days after 
date of acceptance, fixes no specific place for delivery. 

Under these circumstances, it appears the contractor became liable 
for liquidated damages from June 1, 1934, to June 4, 1934, the date 
of delivery, three days, at $25 per day, or in the sum of $75. 

The contracting officer contends that the United States had no 
right to deduct or collect liquidated damages as no damages ac- 
crued to the Government and that the contractor was informed 
in advance that a delay incident to the longshoremen’s strike would 
be excused. 

No administrative officer had the right to relieve the contractor 
from liability incurred under this written contract for this or any 
other reason, 5 Comp. Gen, 750; 14 id. 469. 

When the contracting parties reasonably agree and incorporate 
in a contract provisions for liquidated damages, no showing of 
actual damages is required or permitted before enforcing the liq- 
uidated damage provision of the contract. Furthermore, while the 
contract contains provisions excusing the contractor from failure 
to perform within the time specified when such failure is due to 
strikes, the benefit of such provision cannot be claimed unless it 
can be shown that the strikes relied upon did actually delay the 
performance of the contract. There is no evidence in the record of 
any connection between the longshoremen’s strike and the delay in 
completion of this contract. 

Upon review $250 is certified for credit in the disbursing officer’s 
account, the disallowance as to $75 being sustained. 
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(A-66072) 


DESTROYED TUBERCULOUS CATTLE—FEDERAL INDEMNITY 
PAYMENTS 


Federal indemnity payments for destroyed tuberculous cattle under section 6 
of the act of April 7, 1934, 48 Stat. 528, administratively approved under 
B. A. I. 344 prior to October 29, 1935, may not exceed two-thirds of the 
difference between the appraised value and the salvage value and may not 
exceed $20 prior to June 10, 1935, or $25 thereafter for a grade animal or 
$50 for a purebred animal, and the amount received from all sources, 
neteeeae salvage, may not exceed the appraised value. 15 Comp. Gen. 325 
modified. 


Comptroller General McCarl to the Secretary of Agriculture, December 
1935: 
There has been considered your letter of November 6, 1935, as 
follows: 


Acknowledgment is made of the receipt of your decision of October 22 
(A-66072) in connection with the disallowance in the indemnity claim of 
Nina J. Hazelton, certificate no. 0373318, dated September 16, 1935. In this 
decision, it is noted that upon review of this case the disallowance is sustained. 
Reference therein is made by you to a suggestion contained in your decision of 
Murch 18, 1935 (A-60347), regarding an amendment to B. A. I. Order 344, 
which would limit the amount which any owner could receive from all sources 
to not more than two thirds of the difference between the appraised value and 
the salvage. This was given careful consideration. but it was found that it 
would not be applicable in all States, because in some of them the State pay- 
ment is more than one third of the difference between the appraised value and 
the salynge. In New York, for example, the State payment for tuberculous 
cattle may be ninety per cent of the appraised value. 

In order to overcome further difficulty in connection with the administration 
of this tuberculosis eradication work in cattle, under B. A. I. Order 344, it was 
decided to amend it by revoking regulation 8 thereof and amendment 1 thereto 
and prescribing the following in lieu thereof. This action was taken on 
October 29, 1935. 

“REGULATION 3. Payment for tuberculosis cattle.—Section 1. When it appears 
necessary tu slaughter cattle affected with tuberculosis, and to compensate the 
owners for loss thereof, the Chief of the Bureau of Animal Industry is author- 
ized, within his discretion, to agree, on the part of the Department, to pay 
the owners of such tuberculous cattle not more than $25 for a grade animal or 
$50 for a purebred animal. ‘The owner shall receive the salvage for all cattle 
slaughtered under these regu@ations, but shall not receive from all sources, in- 
cluding the salvage, a sum greater than the appraised value of the cattle.” 

Two copies of this amendment 4 to B. A. I. Order 344 are being inclosed 
herewith. This amendment, of course, may not be applied to cases where the 
cattle were slaughtered prior to October 29, and it is therefore respectfully 
requested that further consideration be given to the matter of settlement of 
claims covering cattle that were destroyed heretofore, under the provisions of 
B. A. I. Order 344 and its amendments in effect prior to October 29, 1935; and 
for which the owners have not been paid. 

Prior to September 16, 1935, a large number of tuberculosis indemnity claims, 
amounting to more than $5,000,000, were certified and passed for payment 
under the provisions of B. A. I. Order 344 and its amendments, and this De- 
partment had no reason to believe that the payments would not be continued on 
that basis, because the claims were computed in accordance with the intent of 
the Department. The owners involved, also, had every reason to believe that 
their claims would be paid, and of course they are very much disturbed over 
the fact that payment has been denied them. 

These claims were computed under the general plan that is followed in 
B, A. I. Order 329 and its amendments, but it was not the intention that any 
provision in B. A. I. Order 344 should limit the amount that the United States 
would pay to the owner to an amount not exceeding the amount paid by the 
cooperating State. It was, however, the intent of the Department that the 
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total amount received by the owner from all sources, meaning State, Federal 
payment, and salvage, should not be a sum greater than would have been re- 
ceived in case payments to the owner should have been computed under the 
provisions of B. A. I. Order 329 or any amendment thereto. 

There are many owners involved in this matter and, in California at this 
time, these owners are very much concerned over the fact that they are not 
being paid the Federal indemnity for tuberculous cattle, because they must 
replace their herds with new cows, in the dairy sections of the State. The 
tuberculin testing of cattle in many sections of California is conducted because 
it is necessary for the dairymen to produce milk from herds that are free from 
tuberculosis in order to comply with municipal ordinances. 

A large amount of work has recently been conducted in the States of Nebraska 
and South Dakota, because it is necessary for the cattle owners in those 
States to have their herds tested in order that the counties may be placed in 
what is known as the modified accredited area. Otherwise, the movement 
of cattle from those areas to other States for feeding purposes would not be 
permitted. 

It is estimated that there are about 8,000 owners who have not received 
their Federal payment for tuberculous cattle, and it is urgently requested that 
favorable consideration be given to the approval of payment of these claims 
under the provisions of B. A. I. Order 344 and its amendments which were in 
effect prior to October 29, 1935, in accordance with the intent of the Depart- 
ment in prescribing that order, as above explained. 

If you think it is advisable, the Department would be pleased to have one of 
its representatives who is familiar with the work confer with someone in your 
office and discuss this matter more in detail. 


The payments for the elimination of diseased cattle as provided 
for under section 6 of the act of April 7, 1934 (48 Stat. 528), are, by 
the terms of that statute, to be made “under rules and regulations to 
be promulgated by” the Secretary of Agriculture “and upon such 


terms as he may prescribe.” Proper regulations issued pursuant to 
the statute have the force and effect of law and, while they may be 
amended from time to time, such amendments may operate prospec- 
tively only, except where the purpose or effect thereof is merely to 
clarify some ambiguity in the original regulation. 

The amendment no. 4 to B. A. I. Order 344, issued October 29, 1935, 
limits payments by the United States to $25 and $50 for grade and 
purebred animals, respectively, and provides further that the owner 
shall not receive from all sources, including salvage, more than the 
appraised value of the animal. This amendment is within the author- 
ity conferred upon the Secretary of Agriculture by the statute but 
cannot be considered as having any effect prior to the date of its 
issuance, October 29, 1935. 

B. A. I. Order 344 as originally promulgated provided—insofar 
as the question here involved is concerned—that the owner should 
not receive from all sources “a sum greater than would be received 
in case payment was made under the provisions of B. A. I. Order 
329” and regulation 3 of B. A. I, 329 provides as follows: 

Section 1. If it appears to be necessary, for the control or eradication of 
tuberculosis or paratuberculosis of animals, to destroy cattle affected with 
either diseases, and to compensate owners for loss thereof, the chief of Bureau 
is authorized within his discretion to agree, on the part of the Department, with 


the State, Territory, county, or municipality, to pay not to exceed one-third 
of the difference between the appraised value of each animal so destroyed and 
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the value of the salvage thereof: Provided, however, That in no case shall any 
payment by the Department be more than $25 for any grade animal, nor more 
than $50 for any purebred animal. 

Sec. 2. No payment by the Department shall exceed the amount paid or to be 

paid by the State, Territory, county, or municipality where the animal shall be 
condemned. 
As said regulation of B. A. I. 329 prohibits any payment by the 
United States in excess of the payment by the State, etc., and the 
provision in B. A. I. 344, supra, limits the amount to be received by 
the owner from all sources to the amount he would receive if pay- 
ment were made under B. A. I. 329, it was held in decision of Octo- 
ber 22, 1935, that the maximum amount payable under B. A. I. 344 
was the amount of the State payment, plus an equal amount as pay- 
able by the United States (if not in excess of one-third of the differ- 
ence between the appraised and salvage values), plus the salvage 
value. 

Notwithstanding the plain terms of the limitation in B. A. I. 344 
and the provisions of B. A. I. 329, supra, you now contend it was 
not the intention of the limitation in B. A. I. 344 to so limit pay- 
ments thereunder. It is true the law did not require that these pay- 
ments be so limited, and it is noted that the regulation relative to 
the payment for elimination of cattle suffering from Bangs’ disease, 
provided for under the same act, contained no such limitation. That 
the limitation was not intended or understood by your Department 
to mean what it says is further indicated by the fact that the agree- 
ments made with the owners on the basis of which the cattle were 
slaughtered during the period from June 12, 1934, to October 29, 
1935, did not so apply the limitation. 

The entire sentence in which the limitation here in question 
appears is as follows: 

The owner shall not receive from all sources (1) a sum greater than the 
appraised value of the animal, or (2) a sum greater than would be received 
in case payment was made under the provisions of B. A. I. Order 329 or any 
amendment thereto. 

If the second part of this limitation had been omitted entirely, 
the authorized payments thereunder would be the same as now pro- 
vided under the amendment of October 29, 1935. But, manifestly, 
the said second part, (2), of the limitation was intended to have and 
must be given some effect. Therefore, since B. A. I. 329 limited 
payments by the United States to not to exceed one-third of the 
difference between the appraised value and the salvage value and not 
to exceed the amount paid by the State, the reference to B. A. I. 329 
in the limitation in B. A. I, 344 may, in view of all the facts and 
circumstances, be regarded as intended to limit payments by the 
United States to not to exceed in any case two-thirds of the differ- 
ence between the appraised value and the salvage value. That such 
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was the intent would appear to be indicated by the amendment of 
March 19, 1935, which added to the limitation a proviso as follows: 


* * * Provided, That restriction (2) immediately preceding shall not 
apply in States and Territories which did not have, on April 7, 1934, or do not 
have, Jaws or regulations for payment by State, Territory, county, or munici- 
pality for tuberculous cattle pursuant to the provisions of B. A. I. Order No. 
329; in such States or Territories the Federal payment made under this regu- 
lation shall not exceed two-thirds of the difference between the appraised 
value and the net salvage. 

It is not to be assumed that this amendment, which was for the 
purpose of permitting payments to the owners of cattle in those 
States which had no law authorizing State payment for eliminated 
cattle, was intended to place owners of cattle in those States in a 
better position than owners in States which do have laws or regula- 
tions for payments for cattle slaughtered pursuant to the provisions 
of B. A. I. 329. But such would be the effect thereof if the original 
limitation in B. A. I. 344 be applied literally. 

Accordingly, in view of your representations and the numerous 
payments which have already been made, this office will not further 
object to otherwise proper payments administratively approved 
under B. A. I, 344 prior to October 29, 1935, provided the amount 
paid or to be paid by the United States does not exceed two-thirds 
of the difference between the appraised value and the salvage value 
and does not exceed $20 prior to June 10, 1935, or $25 thereafter for 


a grade animal, or $50 for a purebred animal, and provided further 
that the amount received from all sources, including salvage, does 
not exceed the appraised value 

The accounts and claims will be settled and adjusted accordingly. 


(A-68399) 


ACQUISITION OF STATE-OWNED SUBMARGINAL LAND—RESETTLE- 
MENT ADMINISTRATION 


Public moneys are available for the purchase by the Resettlement Adminis- 
tration of submarginal land for use in connection with authorized projects, 
title to which has vested in a State through forfeitures for delinquent taxes 
and has been confirmed by court decrees entered in proceedings brought 
pursuant to applicable statutes, where the acquisition involves the payment 
of only a nominal consideration and possibly court costs, provided there 
vest in the United States a valid fee simple title free and clear of all 
encumbrances and the opinion of the Attorney General as to the validity 
and sufficiency of the title is obtained before purchase. 


Comptroller General McCarl to the Administrator, Resettlement Administra- 
tion, December 18, 1935: 


There has been received your letter of December 3, 1935, as follows: 


Pursuant to the authority granted by Executive Orders Numbered 7027 and 
7028, the Resettlement Administration is engaged in developing within the 
State of Arkansas several approved projects which involve the acquisition by 
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the United States of a considerable acreage of submarginal agricultural land, 
and the development of the land so acquired into forest, grazing, and recrea- 
tional areas, and refuges for the conservation of wildlife. 

Included within the areas of these projects are a considerable number of 
tracts, title to which has vested in the State of Arkansas through forfeitures 
for delinquent taxes, and which are proposed to be acquired by the United 
States under the following circumstances: 

Act 181, March 14, 1935, of the State of Arkansas (acts of Ark. 1935, page 
490), a copy of which is attached hereto for your convenience, provides, in 
effect, that in order “to cooperate with the Federal Government in its sub- 
marginal land program in the State of Arkansas” the State land commissioner 
is empowered “to grant and convey to the Government of the United States, or 
to any duly constituted agency thereof” all lands owned by the State of Arkan- 
sas in any area designated as a submarginal land project when the State land 
commissioner has been officially notified by the proper authority that the project 
has proceeded to the stage that it is necessary and proper for the State to 
execute and deliver such conveyances. Section 2 of this statute provides, in 
effect, that the State shall convey only such title to those lands as it may have, 
and that it shall not be liable on account of the failure of title to any of said 
lands. 

Act 296, March 9, 1929 (Castle’s Ann. Supp. Ark. Stat. 1931, sec. 8362a-j), 
provides a method by which the State of Arkansas may validate its title to 
land acquired by defective or invalid proceedings for forfeiture of lands for 
delinquent taxes. Section 1 of this act provides that whenever any land his 
been forfeited to the State for the nonpayment of taxes, and the period of 
redemption has expired, the State may file a suit for-confirmation in the chan- 
cery court praying that the title to such land be confirmed and quieted in the 
State of Arkansas. In such suit no process need issue, but provision is made 
for notice by publication in a newspaper published in the county where such 
land lies, calling on all persons to appear and show cause why the State’s 
title to such land should not be confirmed (sec. 3). Any person claiming any 
interest in any such tract of land may appear and have his rights therein 
adjudicated (sec. 6), but if the court enters a decree confirming the sale to the 
State, such decree will operate as a complete bar against anyone who may 
thereafter claim said land in consequence of any informality or illegality in 
the proceedings by which the land was forfeited to the State, and the title to 
the land shall be considered as confirmed and complete in the State (sec. 9). 
This section contains, however, a saving clause giving to “infants, persons of 
unsound mind, imprisoned beyond the seas or out of the jurisdiction of the 
United States, the right to appear and contest the State’s title to said land 
within one year after the disabilities may be removed”, and the owner of any 
such land may, within one year from the rendition of such decree, have the same 
set aside by filing a verified motion that he had no knowledge of the pendency 
of the suit and setting up a meritorious defense to the complaint upon which 
the decree was rendered. Section 10 of this statute authorizes the Attorney 
General to appoint attorneys to conduct such suits on behalf of the State and 
provides that such attorneys shall receive us their compensation for such 
services ten cents per acre for each tract of land included in the petition. 
This compensation to the State’s attorneys and court costs incurred in such 
suits are to be paid by the State land commissioner from amounts received by 
the State for the redemption or sale of such forfeited lands. 

Title to all of the lands proposed to be acquired by the United States from 
the State of Arkansas in connection with these approved projects has been 
confirmed in the State by court decrees entered in proceedings brought pur- 
suant to the provisions of this statute stated above. To acquire these lands, 
payment by the United States of the ten cents per acre will be necessary, and 
perhaps in some cases also the court costs referred to above. This sum will be 
much less than the appraised value of the land. 

Your decision is respectfully requested as to whether, assuming the facts to 
be as stated above, there will be any objection to the acquisition by the United 
States from the State of Arkansas of such lands within the areas of these 
approved projects, and the payment to the State of Arkansas therefor at the 
rate of ten cents per acre, plus the amount of court costs referred to above. 
Your opinion is further requested as to whether it will be necessary to obtain 
an opinion of the Attorney General as to the state of title to such lands. 
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It is understood from your letter that the consideration proposed 
to be paid to the State of Arkansas for the lands referred to con- 
sists only of the sum of 10 cents per acre plus, possibly in some cases, 
the court costs referred to in your letter. Assuming such to be the 
case and the facts to be as stated in your letter, this Office would not 
be required to object to use of the public moneys involved to pur- 
chase the lands referred to for such consideration; provided, how- 
ever, that purchase of such lands will vest in the United States a 
valid fee simple title thereto free and clear of all encumbrances. If, 
on the other hand, the purchase of said lands as proposed would not 
result in acquisition by the United States of such a title thereto, 
there would be no authority for the use of appropriated moneys for 
purchase of the lands. 

With respect to the title, while it appears from your letter that 
the title to the lands has been confirmed in the State of Arkansas 
by court decrees entered in proceedings brought pursuant to the 
provisions of the State statute referred to in the fourth paragraph 
of your letter, it appears also that the statute contains a saving clause 
in favor of infants, persons of unsound mind, absent persons, etc., 
giving them the right to appear and contest the State’s title within 
1 year after the disabilities may be removed. It does not appear 
whether at the time the title was confirmed in the State there were 
any persons in interest under a legal disability within the meaning 
of the saving clause of the statute. If there were any such persons 
having a possible interest in any of the lands referred to it would 
appear that such condition would constitute a cloud upon the title 
of those lands in which such parties might have a possible interest 
until the lapse of 1 year after the removal of disability, or until the 
adjudication of their rights, if asserted within a year after removal 
of such disabilities. 

With reference to your second question, you are informed that 
the opinion of the Attorney General as to the validity and sufficiency 
of title to the land must be obtained in connection with any purchase 
of said lands, as in the case of purchase of other real estate by the 
Government, and that funds that might otherwise be available for 
the purchase of said lands for the consideration hereinabove referred 
to will be available for purchase of the lands only after an opinion 
of the Attorney General has been obtained showing a valid fee 
simple title thereto, in the United States, free and clear of all 
encumbrances, 

The questions presented are answered accordingly. 
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(A-67190), (A-67191) 


FEDERAL PRISON-MADE GOODS—PURCHASES OF SIMILAR ITEMS 
COMMERCIALLY—CERTIFICATES OF CLEARANCE 


Certificates of clearance from the Federal Prison Industries, Inc., prior to 
making purchases payable from the appropriation made in the Emergency 
Relief Appropriation Act of 1935 of articles such as produced by the 

respective penitentiaries are not required to be obtained by any of the 

respective departments and establishments of the Government. 


Comptroller General McCarl to the President, Federal Prison Industries, Inc., 
December 19, 1935: 


There has been received your letter of November 25, 1935, as 
follows: 













































Please permit me to refer to your decision of November 9, 1935, A-67191, and 
your decision of November 15, A-67190, wherein you advise the Chief of Finance 
of the Army witb reference to the procurement of supplies manufactured in 
the Federal penal and correctional institutions of the United States, under 
authority of the acts of Congress approved May 27, 1930, and June 23, 1934, 
and Executive Order No. 6917 of December 11, 1984. 

Some question has arisen among the various departments as to how these 
decisions should be interpreted and the Director of Procurement has sub- 
mitted informally to this office a proposed circular letter which reads as follows: 

“Reference is made to the Emergency Relief Appropriation Act of 1935, 
approved April 8, 1985, and to section 11 (A) of Executive Order No. 7034, 
which directs: 

“*The Secretary of the Treasury * * * (2) through the Director of 
Procurement, to purchase, or provide a system for the purchase of all mate- 
rials, supplies, and equipment to be procured with the said funds.’ 

“On August 12, 1935, this division issued a circular to its State procurement 
officers (Bulletin S. P. O. No. 13), to the effect that no materials, supplies, 
or equipment manufactured or produced by convict labor may be purchased 
with funds appropriated by the said act. 

“The said bulletin was issued pursuant to clearance by Federal Prison Indus- 
tries, Inc., authorizing the purchase by the Procurement Division of the Treas- 
ury Department of any items paid for from said funds without reference to 
said corporation. 

-“The clearance from Federal Prison Industries, Inc., did not extend to other 
departments; and it is the purpose of this circular to correct the impression 
that the bulletin affected purchases by others than the Procurement Division.” 

We have suggested an additional paragraph to this circular to the following 
general effect : 

“Attention is also directed to the fact that there is no specific provision in 
the Emergency Relief Act of 1935 absolutely prohibiting the use of these funds 
for the procurement of supplies manufactured in Federal penal and correctional 
institutions. Therefore, the several Government departments and agencies 
should continue to secure waivers or releases from the Federal Prison Industries 
for the purchase from Emergency Relief appropriation funds for material from 
private sources that the Federal Prison Industries, Inc., are equipped to supply. 
The Federal Prison Industries, Inc., has assured this office it is their desire to 
cooperate fully with the purposes of the Emergency Relief Appropriation Act 
of 1935 as indicated therein and accordingly will grant waivers or clearances 
where the primary objective of expenditures from Emergency Relief appropria- 
tion funds is to provide relief of unemployment or acceleration of private 
industry, or where it is the decision of the procuring officer that the material 
should be purchased from private sources for any other satisfactory reason.” 

While we feel that the statutory provision authorizing the Secretary of the 
Treasury to provide a system for the purchase of materials from E. R. A. 
funds does not empower him to set aside existing specific statutes on which the 
BE. R. A. law is silent, we would raise no objection to the foregoing circular if 
amended substantially as indicated. 
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It is contrary to the present policy of our board of directors to request the 
departments to place with this corporation orders for supplies when the pur- 
chase is clearly intended to provide relief or accelerate private business. For 
this reason a general clearance was granted to the Procurement Division, and 
hereafter clearances for major purchases intended to relieve unemployment will 
be given whenever requested. 

It is believed that the same procedure substantially should be continued, and 
it is our belief that this would avoid delaying the normal functioning of the 
departments and confusing field officers. The purport of the suggested para- 
graph should, therefore, we feel, be included in the circular, and executive 
departments and agencies be requested to submit each specific case to this office 
for decision wherever there is any doubt as to the propriety of procuring the 
goods from the Federal prison system. 


It is feared, also, that those agencies of the Government which have received 
allotments from W. P. A. funds to augment their regular appropriations will 
be confused and delayed if they are required to purchase a portion of their 
requirements for a particular commodity from this corporation as now required 
by law, and a portion of the same commodity from private industry. Moreover, 
field officers of certain of the agencies of the Government who have been allo- 
cated some of these funds are so remote from headquarters or so small that it is 
difficult to instruct them in two varying methods of purchasing procedure and 
it is, therefore, believed that they should be permitted wherever they desire, to 
follow the methods applying to regular appropriations. 

We would appreciate it if you would advise us whether you see any objec- 
tion to the issuance of the proposed circular, as amended, by the Procurement 
Division. 

The appropriation made by the Emergency Relief Appropriation 
Act of April 8, 1935, provided funds “to provide relief, work relief, 
and to increase employment by providing for useful projects.” It 
is provided in section 8 of said act that “Whenever practicable in 
the carrying out of the provisions of this joint resolution, full ad- 
vantage shall be taken of the facilities of private enterprise.” There 
would, of course, be no authority in the Secretary of the Treasury, 
the Director of Procurement, or any other officer of the Government 
to establish pursuant to the act of April 8, 1935, a system of pur- 
chase that in its application would nullify existing laws and regula- 
tions governing matters such as section 3709, section 3744 and other 
sections of the Revised Statutes. However, the funds in question 
are funds which have been allocated or are to be allocated from 
the appropriation made in the Emergency Relief Appropriation Act 
of 1935 “to provide relief, work relief, and to increase employment 
by providing for useful projects” and to require purchase of articles 
and supplies manufactured in Federal prisons would provide em- 
ployment for the inmates thereof, but would neither provide work 
relief nor increase employment—the major purpose of the statute— 
nor be in harmony with the provisions of section 8 of the said act 
as to taking advantage of the facilities of private enterprise. There- 
fore, the making of such purchases would appear to be out of line 
with the purposes for which the said appropriation was made. Ac- 
cordingly, it will not be necessary to obtain a certificate of clearance 
from the Federal Prison Industries, Incorporated, prior to making 
purchases of articles such as produced by the respective Federal 
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penitentiaries. This applies not only to purchases made by and 
under the system established by the Director of Procurement pur- 
suant to section 11 (a), Executive order no. 7034, May 6, 1935, but 
to all purchases made by the respective departments and establish- 
ments of the Government, payment for which is to be made from 
funds allocated from the appropriation made in the said Emergency 
Relief Appropriation Act of 1935, supra. 

Accordingly, in specific answer to the question submitted I have 
to advise that there appears no authority of law for the issuance 
of the proposed circular, as amended. 


(A-68690) 


CONTRACTS—SPECIFICATIONS—BITUMINOUS COAL CONSERVATION 
ACT OF 1935 


A contract for the purchase of provisions is not a contract “for any public 
work, or service” within the meaning of the Bituminous Coal Conserva- 
tion Act of August 30, 1935, 49 Stat. 1007, requiring that Government 
contracts for any public work, or service, shall contain a provision that 
the contractor will buy no bituminous coal in the carrying out of such 
contract from any but a code member, and the deletion by a bidder of such 
provision in a proposal for the purchase of dairy products does not justify 
rejection of the bid. 

The provision prohibiting contractors from purchasing bituminous coal from 
other than a Bituminous Coal Conservation Act code member in carrying 
out a Government contract should be omitted from invitations to bid in 
making purchases of provisions in the future. Where, heretofore, bids 
have been submitted in some of which the provision has not been deleted 
and the contract has not yet been awarded there should be rejection of 
all bids and readvertisement. In purchases of the classes to which the 
prohibitive provision applies, deletion of the provision justifies disregarding 
the bid in making award. 


Comptroller General McCarl to the Secretary of the Treasury, December 19, 
1935: 


There has been received your letter of December 4, 1935, as 
follows: 


Reference is made to Circular Letter No. 123, dated October 2, 1935, of the 
Procurement Division, Treasury Department, dealing with stipulations to be 
made a part of contracts for the purchase of coal and of contracts for public 
work or service, pursuant to the Bituminous Coal Conservation Act (Public— 
No 402—, 74th Congress, approved August 30, 1935). <A copy of this circulur 
letter is enclosed as a matter of convenience. 

In this connection, there is transmitted a proposal of Swift and Company, 
Evansville, Indiana, to furnish butter and cheese to the United States Narcotic 
Farm, Lexington, Kentucky, during the month of December 1935. Swift and 
Company submitted the only proposal received for furnishing items 10, 11, 14, 
15, 16, and 18 in response to this invitation to bid. The proposal form contains 
the following provision, prescribed in Procurement Division Circular Letter 
No. 123, which has been stricken out by Swift and Company: 

“In accordance with the provisions of section 14 (b) of the Bituminous Coal 
Conservation Act of 1935 (Public—No. 402—, 74th Congress, approved Angust 
30, 1935), the contractor agrees that he will buy no bituminous coal to use 
on or in the carrying out of this contract from any producer except such 
producer be a member of the Bituminous Coal Code set out in accordance with 
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section 4 of said act as certified to by the National Bituminous Coal 
Commission.” 

As Swift and Company is the only bidder on the specified items, your decision 
is requested as to whether the bid of Swift and Company should be rejected, 
on the basis of this deletion, and new proposals solicited, or whether it may be 
accepted as submitted. 

For guidance in future cases, your decision is also requested on the follow- 
ing question: Where there is more than one bidder and the lowest bidder 
has deleted the provision in question, may the bid of the next lowest bidder who 
has agreed to the provision be accepted? 

It will be noted that the proposal of Swift and Company is for the furnishing 
of supplies during the month of December, and for that reason an early decision 
in the matter will be appreciated. 


Circular Letter No. 123, dated October 2, 1935, appears to have been 
promulgated pursuant to and for the purpose of effectuating the 
provisions and requirements of certain sections of the act of August 
30, 1935 (49 Stat. 1007), section 14 (b) of which provides: 

(b) Each contract made by the United States, or any department or agency 
thereof, with a contractor for any public work, or service, shall contain a 
provision that the contractor will buy no bituminous coal to use on or in the 
earrying out of such contract from any producer except such producer be a 


member of the code set out in section 4 of this act as certified to by the 
National Bituminous Coal Commission. 


The provision is required in each contract “for any public work, 
or service.” Such provision is not required in contracts for the pur- 
chase of butter and cheese or other provisions. A contract for the 
purchase of provisions is not a contract “for any public work, or 


service.” 

Accordingly, there appears no legal objection to acceptance of the 
bid of Swift & Co, as submitted. 

In making purchases of provisions in the future, the provision in 
question should be omitted from the invitations. And in such pur- 
chases where bids ‘have been submitted heretofore in some of which 
the provision has not been deleted, and the contract has not yet been 
awarded, all the bids should be rejected and the needs of the Gov- 
ernment readvertised in order that all the bids may be submitted on 
the same basis. 

In contracts of the classes to which the provision above quoted 
applies bids in which the provision has been deleted are to be 
disregarded in making the award. 


(A-65985) 


PURCHASES OF LAND—TITLE CLEARANCE—PUERTO RICO 
RECONSTRUCTION ADMINISTRATION 


Payment may be made for land acquired by the Puerto Rico Reconstruction 
Administration in connection with the emergency relief program upon the 
approval of title thereto by a representative of the Attorney General em- 
powered by him to perform that duty if said approval is to be given finality, 
but if there has been reserved to the Attorney General a right of review 
with respect to said titles, payments made prior to final action by him are 
necessarily on the personal and bonded responsibility of the disbursing 
officers concerned, 15 Comp. Gen, 359 amplified. 
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Comptroller General McCarl to the Administrator, Puerto Rico Reconstruc- 
tion Administration, December 20, 1935: 


There has been received your letter of November 25, 1935, as fol- 
lows: ¥ 


Because of the delay which would attend the transmission of title papers to 
Washington for certification of title by the Attorney General in the case of 
lands acquired by this administration in Puerto Rico it was felt that we were 
confronted with serious obstacles to the carrying out of the President’s mandate 
as to the speed with which our program was to be carried out. In the hope 
that these delays might be avoided without any departure from the normal 
course of obtaining the approval of the Attorney General for the title to any 
land acquired by the United States a number of conferences have been had by 
members of our legal division with your office, with the Attorney General’s 
office, and with the disbursing officers in the Treasury. We believe that these 
conferences have resulted in mutual understandings which will enable certifica- 
tions of title to be made for the Attorney General in Puerto Rico, and which 
will enable the disbursing officers in Puerto Rico to issue checks in payment 
for lands to which the title is so certified. It is the purpose of this letter 
simply to state the present arrangement as understood by us for your con- 
firmation. 

We are advised that the Attorney General, by letter of November 7, 1935, has 
authorized and empowered the United States attorney for Puerto Rico to 
sign opinions as to titles to lands in Puerto Rico being and to be acquired 
by the Puerto Rico Reconstruction Administration “for the Attorney General.” 
We are also informed that by other letters dated November 7, 1935, the Attor- 
ney General notified you and the Secretary of the Treasury that such authority 
had been conferred upon the United States attorney for Puerto Rico, that the 
purpose thereof was to permit a disbursing officer at Puerto Rico promptly to 
issue checks in payment for lands purchased by this administration in Puerto 
Rico, and that when the United States attorney’s opinion as to requirements 
have been followed and deed to the United States recorded, the Attorney Gen- 
eral will issue final opinion on title in conformity with the United States 
attorney’s findings. There will thus be issued prior to the making of payment 
an opinion as to the validity of the title which will show by the manner of the 
signature that the United States attorney issuing it has authority to do so on 
behalf of the Attorney General. Subsequent confirmatory action by the Attorney 
General will be on the basis of this opinion. 

We understand from the Treasury Department that the disbursing officer in 
Puerto Rico will be authorized to make disbursements in. accordance with this 
procedure; provided that in your opinion such payments can validly be author- 
ized. We further understand that it is your opinion that payments may validly 
be made in Puerto Rico when an opinion has been had, by the United States 
attorney acting for the Attorney General, that the title is valid. 


The letter of November 7, 1935, from the Attorney General to this 
office is as follows: 


I have this day authorized the United States attorney, A. Cecil Snyder, at 
San Juan, Puerto Rico, to sign “for the Attorney General” opinions upon titles 
to lands being acquired in Puerto Rico by the Puerto Rico Reconstruction Ad- 
ministration, which was established by Executive order of May 28, 1935. This 
is done in order that a disbursing officer at Puerto Rico may promptly issue 
checks in payment for lands purchased by said administration in Puerto Rico. 
When Mr. Snyder’s opinion as to requirements shall have been followed and 
deed to the United States recorded, I shall be glad to issue final opinion on 
title in conformity with Mr. Snyder’s findings. 


This letter was understood by this office as evidencing an’ arrange- 
ment by the Attorney General whereby, in this particular instance, 
he had empowered the United States attorney, A. Cecil Snyder, to 
take final and binding action for him and in his behalf as Attorney 
General in passing on the title to lands being acquired by the United 
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States in Puerto Rico for the purposes of the Puerto Rico Recon- 
struction Administration, and that the sentence— 


When Mr. Snyder’s opinion as to requirements shall have been followed and 
deed to the United States recorded, I shall be glad to issue final. opinion on 
title in conformity with Mr. Snyder’s findings, 
was not intended to reserve to the Attorney General a right to review 
action taken by Mr. Snyder with respect to titles, especially after a 
payment had been made on the basis of Mr. Snyder’s approval of 
title, but was intended rather to give finality to Mr. Snyder’s action 
through promise of adoption thereof, without reserve, with respect 
to any formal action the Attorney General might thereafter be 
required or called upon to take on the subject matter. 

Normally, titles to lands being acquired by the United States are 
for examination and approval by the Attorney General; but in view 
of the distance of Puerto Rico from the seat of Government, the 
delays necessarily entailed in sending papers to and from that Ter- 
ritory, and the administrative insistance that such delays would 
seriously retard the program for emergency relief, this Office felt jus- 
tified in withholding objection to uses of the public moneys in making 
payments for land under such arrangement; but unless there is to be 
finality in the action taken by Mr. Snyder for the Attorney General, 
which has been the understanding by this Office of the Attorney Gen- 
eral’s letter of November 7, 1935, then any payments made by dis- 
bursing officers on the basis of Mr. Snyder’s opinions with respect to 
titles, and prior to final action thereon by the Attorney General, 
would necessarily be on the personal and bonded responsibility of the 
particular disbursing officer involved. 


(A-68026) 
MILEAGE—CROSS-COUNTRY FLIGHT—COMPLETION BY RAIL 


An Army officer directed to make a cross-country flight by orders specifically 
providing that the travel permitted would be without additional expense to 
the United States over and above the cost of operation of the airplane, is not 
entitled to mileage for travel by rail from place of destruction of the 
airplane to home station. 


Comptroller General McCarl to Capt. George H. Brown, United States Army, 
December 20, 1935: 

There has been received your request for review of settlement no. 
0427284, dated May 27, 1935, disallowing your claim for mileage for 
rail travel commenced August 29, 1934, at Bethany, W. Va. follow- 
ing the destruction at that place by fire of the Government airplane 
in which you were making an authorized cross-country flight, and 
completed September 13, 1934, at San Francisco, Calif., your 
proper station. 
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Paragraph 2, Operations Orders No. 172, Headquarters Crissy 
Field, Presidio of San Francisco, Calif., dated August 22, 1934, 
directed as follows: 
2. Pursuant to authority contained in 6th Indorsement, War Department, 
A. G. O., File AG 580.81 (7-14-34) Off., dated August 9, 1984, to: Captain 
George H. Brown, Air Corps, Through the Commanding General, Ninth Corps 
Area, Second Lieutenant George H. MacIntyre, Air-Res., Pilot, with Captain 
George H. Brown, Air Corps, observer, will make an avigation flight to Chicago, 
Illinois, and return to Crissy Field, Presidio of San Francisco, California, via 
Los Angeles, March Field, Tucson, Albuquerque, Lordsburg, El Paso, Randolph 
Field, Fort Crockett, Baton Rouge, New Orleans, Maxwell Field, Pope Field, 
Bolling Field, Mitchel Field, Pittsburgh, Chanute Field, Chicago, Independence, 
Kansas, Kansas City, Fort Riley, Post Field, El Paso, Tucson, Phoenix, March 
Field, and Los Angeles, departing from Crissy Field on or about August 22, 
1934, and returning thereto on or about September 8, 1934. A delay of not to 
exceed seventy-two (72) hours is authorized at Chicago, Illinois. All service 
will be obtained at Air Corps Stations, and no additional expense to the Gov- 
ernment will be incurred except in case of emergency. Only necessary delays 
will be made en route. 0-25-C airplane, Air Corps Number 32-188 will be 
used for this flight. 

You state that in compliance with these orders you departed from 
Crissy Field at 3:00 p. m., August 22, 1934, that on August 29, 1934, 
at about 12:10 p. m., while en route on the authorized flight the air- 
plain threw a connecting rod, broke the gas line and took fire in the 
air, which made necessary an emergency landing, that the airplane 
was totally consumed by fire, that after pictures had been taken of 
the remains of the wreck and testimony had been received from wit- 
nesses of the accident, the pilot and yourself proceeded to Wells- 
burg, W. Va., from which place full particulars were reported at 
3:27 p. m., by telegram to Lieutenant McDarmant, the officer in 
command of Air Corps troops at Pittsburgh, Pa., the station from 
which you had departed approximately 30 minutes prior to the acci- 
dent, and requested him to notify Chanute Field, the immediate 
destination, and Crissy Field, the home station, and that you then 
proceeded at your own expense to Chicago, IIl., where you reported 
the following morning to Headquarters, Sixth Corps Area, and re- 
quested transportation to your proper station. On September 10, 
1934, the following radiogram was sent from The Adjutant General 
of the Army to the Commanding General, Sixth Corps Area: 

Re your rad September 8 desiring reconsideration on request for rail trans- 
portation funds for Captain George H. Brown, Air Corps, and Lieutenant 
George H. MacIntyre, Air Corps Reserve, no funds available or authorized for 
purpose involved. Regret that it is neecssary for these officers to return to 


their home station without further delay and without additional expense to 
the Government. 


The Chief of the Air Service reported April 19, 1935, as follows: 


1. It is recommended this claim be not allowed. 
2. The orders which directed these officers to make an avigation flight from 
Crissy Field, Calif., to Chicago, Ill., via the points named therein, specifically 
stated that no expense to the Government, except for service at Air Corps 
stations, would be incurred except in case of emergency. The authority cited 
in par. 2, basic letter, namely paragraph 1, g (2), A. R. 35-4830, for payment 
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of mileage to Crissy Field, does not, in the opinion of this office, apply in cases 
of this kind, but only in cases where personnel are ordered on a journey by 
air on official business and are prevented from completing same due to forced 
landings, accidents, mechanical troubles, ete. 

3. The normal procedure in cases of this kind, as prescribed in A. R. 95-120 
is for personnel involved in an airplane accident when on a cross country flight, 
to report by telegraph to the nearest Air Corps station. Arrangements are 
then made to transport them to the nearest Air Corps station where airplanes 
are available to transport them to their home stations. If Captain Brown 
and Lieut. MacIntyre, who crashed near Bethany, W. Va., a short distance from 
Pittsburgh, Pa., had telegraphed either to the Commanding Officer, Pittsburgh 
Airport, or the Commanding Officer, Wright Field, O., arrangements could have 
been made for their return by airplane to Crissy Field at no additional ex- 
pense to the Government. Instead of taking such action they elected to pro- 
ceed to Chicago for their own convenience from which point air transportation 
to Crissy Field was not available. 


You contend that mileage is payable under paragraph 1 g (2) of 
Army Regulation 35-4830, as follows: 

An officer directed to make a cross-country flight to a point who finds it 
necessary to make a forced landing and to return to his station by rail is not 
entitled to actual expenses under the act of July 11, 1919, but to mileage under 
the mileage law for the return travel by rail under competent orders. MS. 
Comp. Gen., Aug. 27, 1921. 

As indicated, this paragraph merely summarizes a decision of this 
Office of August 27, 1921 (1 MS. Comp. Gen. 682), in which it was 
held that an officer of the Air Corps who, while on a cross-country 
flight, was compelled to make a forced landing at Harlingen, Tex., 
and to whom confirmatory orders were issued covering travel from 
place of forced landing to Kelley Field, was entitled to mileage for 
such land travel and not to actual expenses as for travel by air. 
Neither that decision nor any other decision of this Office has dis- 
pensed with the statutory requirements as to the payment of mileage 
nor with the authority of the War Department to permit an officer 
to leave his station under the condition that such travel from and 
return to his station shall be without expense to the United States. 
Section 12 of the Joint Pay Act of June 10, 1922, provides for the 
payment of mileage to officers of the Army “traveling under com- 
petent orders without troops.” The act of March 3, 1883 (22 Stat. 
456), requires that for payment of mileage “the necessity for such 
travel in the military service shall be certified to by the officer issuing 
the order and stated in the order” and the act of August 6, 1894 (28 
Stat. 237), provides that “all orders involving the payment of mile- 
age shall state the specia] duty enjoined.” In the case of Major 
General Foulois, A-59554, January 23, 1935 (14 Comp. Gen. 571), it 
was said: 

The authority—the permission—of the original order was to go and return 
by air without expense to the Government. A change in the method of trans- 
portation—from air to rail, or vice versa—furnishes no basis for shifting the 
burden of the expense involved in the travel—such expense having been a ques- 
tion shown by the order as initially considered and administratively determined 


not to be at the expense of the Government, and the order so conditioned. The 
conclusion is required that such travel as the orders originally may have per- 
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mitted was required to be without expense to the Government, and upon the 
facts now appearing you are advised that payment of the voucher which will 
be retained in the files of this Office may not be made to Major General Foulois 
as mileage from Dayton, Ohio, to Washington, D. C.—that is, in substance as 
reimbursement to him of expenses incurred by him in returning from a point 
to which he was authorized to visit only at his own expense. 










You have submitted no orders purporting to direct travel by rail 
to return to your station as necessary in the military service after 
your departure therefrom under orders specifically providing that 
the travel permitted would be without additional expense to the 
United States over and above the cost of operation of the airplane. 
The exception in the orders to a “case of emergency” had reference 
to servicing to be obtained at Air Corps stations, not to land travel 
by the officers concerned should the flight not be completed. The 
claim was properly disallowed and may not be modified. 






























(A-67968) 
FEES—UNITED STATES COMMISSIONERS 





The rule regarding per diem fees payable to United States commissioners 
under the act of May 28, 1896, 29 Stat. 185, “for hearing and deciding on 
criminal charges”, etc., that said fee in cases where there is only one 
defendant is to be allowed for the day the accused is first brought before 
the commissioner for arraignment if a per diem fee is not charged for 
that day in another case, is not applicable to cases where there are joint 
offenders, but in such cases the fee is allowable for the day on which any 
one of said joint offenders is arraigned if the fee is not charged for that 
day in some other case. 

Fees for services incident to the issuing of warrants against offenders violating 
United States statutes may not be allowed United States commissioners in 
cases where the offenders are already before the commissioner or are in 
the custody of an officer having authority to produce them before the com- 

missioner, in the absence of a State statute requiring the issuance of war- 

rants in such cases, 


Comptroller General McCarl to the United States Commissioner, Southern 
Division of the Northern District of Alabama, December 23, 1935: 

Consideration has been given to your letters of October 15 and 
November 1, 1935, relative to certain questioned items of your claim 
for Commissioner’s fees for the quarter ending July 31, 1935. 

In view of the additional information and facts furnished the 
fees of $5.35 claimed, as shown in disallowance items 1 and 3, will 
be allowed. The claimed fees of $82.80 and $44.40, as shown in 
disallowance items 2 and 4, properly are for disallowance under the 
facts shown in the present record. 

Relative to the disallowance item 1 of the claimed $5 statutory 
fee for “hearing and deciding”, etc., on June 6, 1935, in case No. 5246 
(Docket No. 36), United States v. Curtis Hathcock, Thomas W. 
Rutledge, and Willie Beason Smith, section 21 of the act of May 28, 
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1896, prescribing the fees to be allowed to United States commis- 
sioners provides: 

* * * for hearing and deciding on criminal charges and reducing the 
testimony to writing when required by law or order of court, five dollars a 
day for the time necessarily employed: Provided, That not more than one per 
diem shall be allowed in a case, unless the account shall show that the hearing 
could not be completed in one day, when one additional per diem may be 
specially approved and allowed by the court: Provided further, That not more 
than one per diem shall be allowed for any one day: * * * 

With reference to said statute and its application this office in 
decision of January 17, 1930, A-29945, 9 Comp. Gen. 296-299, stated : 

Primarily the statute restricts the allowance to one per diem in a case “for 
hearing and deciding on criminal charges and reducing the testimony to writ- 
ing when required by law or order of court’, with a proviso that when the 
account shall show that the hearing could not be completed in one day, “one 
additional per diem may be specially approved and allowed by the court”, with 
an additional proviso that not more than one per diem shall be allowed for 
any one day. Reading these provisions in the light of the decisions cited, and 
in view of the situation which results where the commissioner exercises any 
control as to the days for which per diems are allowable, it is concluded, first 
that the statute authorizes an allowance of one per diem as for the day the 
accused is first brought before the commissioner, if a per diem be not charged 
for that day in some other case; and, second, that where the account shows 
the hearing could not be completed in one day, the statute authorizes the al- 
lowance of one additional per diem for the day the case is finally decided, or 
if a per diem be charged in some other case for said day, for any intervening 
hearing day on which a motion for a continuance has been granted, provided 
a per diem is not charged for such intervening day in some other case. 

In the instant case, page 34 of the account, supra, it appears that 
the three offenders were jointly charged in complaint filed May 15, 
1935, with violating the United States Criminal Statutes, by con- 
spiring to operate a liquor still, and a warrant for their arrest 
was that date issued to the United States marshal. The defendant, 
Rutledge, was arrested on June 5, 1935, and brought before the 
commissioner and arraigned, and he entered a plea of not guilty, 
and the hearing of the charge against him was set for June 6, 
1935—he being committed to jail in default of bail. On June 
6, 1935, the defendant, Smith, was arrested and brought before the 
commissioner and arraigned, and he entered a plea of not guilty. 
The hearing of the charge against the said two defendants, Rut- 
ledge and Smith, was continued from June 6 to 8, 1935, for the 
purpose of securing attendance at said hearing of necessary Govern- 
ment witnesses and in order to allow the United States marshal 
additional time to arrest the defendant, Hathcock. The defendants, 
Rutledge and Smith, on June 6, 1935, furnished approved bond for 
their appearance at such hearing on June 8, 1935. The defendant, 
Hathcock, was arrested June 8, 1935, and brought before the com- 
missioner and arraigned, and he entered a plea of not guilty to 
the charge. The hearing of the charge against said three defendants 
was held by the commissioner on June 8, 1935, and the defendant, 
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Smith, was found not guilty and he was discharged by the commis- 
sioner; and the defendants, Rutledge and Hathcock, were each found 
to be guilty, and they were held for subsequent action in the United 
States District Court, and one transcript of proceedings in the case, 
with related papers, was transmitted by the commissioner to said 
court on June 8, 1935; and the said two defendants, Rutledge and 
Hathcock, were released on approved bonds for their subsequent 
appearance in such court. 

Under the circumstances shown, the case as to the three defendants 
must be considered as a single case, in which event the above- 
mentioned statute limits the commissioner’s fees “for hearing and 
deciding”, etc., to 2 days, amounting to $10, which said fees the com- 
missioner is claiming for the 2 days, June 6 and 8, 1935. 

Under the facts and circumstances shown, the claimed $10 per diem 
fees for “hearing and deciding”, etc., in said case against the three 
joint offenders, on June 6 and 8, 1935, properly are for allowance, it 
appearing that there were three arraignment days, each of the three 
defendants being separately arraigned on separate days, when appre- 
hended. While in cases where there is only one defendant charged 
with an offense the rule is generally that the statutory per diem fee of 
$5 for “hearing and deciding”, etc., is to be allowed for the day the 
accused is first brought before the commissioner, if a per diem be not 
charged for that day in some other case, however, in the instant case 
and other similar cases where there are joint offenders the said $5 
per diem fee for “hearing and deciding”, etc., properly is for allow- 
ance for the day on which any one of the said joint offenders is 
brought before the commissioner for arraignment if a per diem be 
not charged for that day in some other case. 

Accordingly the $5 for “hearing and deciding”, etc., on June 6, 1935, 
upon review, is now allowed. 

Relative to the disallowance item 3 of the claimed 35-cent fees for 
services on July 17, 1935, as follows: $0.05 for one oath to U.S. wit- 
ness and $0.30 for the order issued in duplicate to pay the witness 
fees, in case no. 5346 (docket no. 57) United States v. Hill and Wood- 
ley, page 30 of the account for July 1935, it is noted that you now 
report that— 


The said witness was not subpoenaed, as he appeared voluntarily on 
arraignment, was sworn and paid for his attendance. 


In view of the additional information furnished it now appears 
that the commissioner is entitled to the $0.35 fee claimed for involved 
services and said amount, upon review, is now allowed. 

Relative to the disallowance items 2 and 4 of the claimed fees, in 
the respective sums of $82.80 and $44.40, representing the statutory 
fees allowable for commissioner’s services incident to the issuing of 
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warrants against offenders violating United States Statutes, to wit: 
Copy of complaint, with certificate to same, $0.30; issuing warrant of 
arrest, $0.75; entering marshal’s return, warrant of arrest, $0.15; or 
a total of $1.20 in such case, in the 106 cases therein referred to, it 
appears that disallowance of such claimed $127.20 fees were made in 
the involved settlement because the records disclose that in each case 
the offenders already were in lawful custody of the Federal officers at 
the time the warrants for their arrest were issued by the commissioner. 

The decisions of this office uniformly have held that commissioners 
are not entitled to fees incident to the issuance of a warrant of arrest 
where the issuance of such warrant was unnecessary, and that the 
issuance of a warrant for the arrest of a person already before the 
commissioner or in the custody of an officer having authority to pro- 
duce him before the commissioner is unnecessary unless specifically 
required by State statute. 3 Comp. Gen. 13, 835, and 898; and 9 id. 
352. The copy of the opinion of the Attorney General of Alabama, 
dated June 3, 1935, which you submitted with your letter of Octo- 
ber 15, 1935, requesting review of this matter, does not establish the 
necessity for the issuance of the warrants in such cases. Inasmuch as 
the statutes of the State of Alabama do not require the issuance of a 
warrant where the offender already is in lawful custody, there would 
appear to be no authority to allow the fees claimed by you, aggre- 
gating $127.20, in said 106 cases for services incident to the issuance 
of warrants for the arrest of the offenders who were already in custody. 

Accordingly the disallowance, items 2 and 4 for claimed fees, 
aggregating $127.20, must be and is sustained. 


(A-68843) 


ADVERTISING—BIDDER’S MODIFICATION OF TERMS OF INVITATION 
FOR BIDS 


The low bid submitted in connection with advertised specifications should be 
rejected and award made to the next lowest bidder, if otherwise proper, 
where the low bid is so qualified that it is not responsive to the terms of 
the invitation for bids. 


Comptroller General McCarl to the Administrator, Federal Emergency Admin- 
instration of Public Works, December 23, 1935: 


There has been received your letter of December 12, 1935, as 
follows: 


Bids for the construction of foundations for the low-cost housing project in 
Enid, Oklahoma, project no. H-5401, were opened on December 9. Three bids 
were received. The low bidder was R. W. McMillen, an individual trading as 
the McMillen Construction Company, whose bid was in the sum of $33,600. 
The second bidder, Asplund Construction Company, submitted a bid in the 
amount of $36,478, the original bid of this company having been modified by 
a telegram received prior to the opening of bids. The bid of the Asplund Con- 
struction Company is in good form and accompanied by a satisfactory bid bond. 
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The bid of R. W. McMillen was accompanied by a certified check in the 
amount specified, in lieu of a bid bond, and, except as noted, is in good form. 
The bid of R. W. McMillen was qualified by a letter attached to the bid which 
reads as follows: 

“We are hereby modifying this proposal in that we will require that an 
acceptance be made within fifteen days (15) from receipt of bids, also that a 
work order must be issued within fifteen (15) days after acceptance, unless an 
extension of time is granted by us. 

“We agree to complete the contract within the specified time (90 days) pro- 
vided that we are allowed additional time for inclimate weather ; otherwise we 
will require one hundred and twenty days (120), calendar.” 

The specifications as issued provide: 

“If written notice of acceptance of this bid is received by the contractor 
within sixty (60) days after the date of opening of the bids, the contractor 
shall, within seven (7) days thereafter, execute the contract with the United 
States of America in the form of United States Government form of contract, 
form no. P. W. A. 51, in accordance with the Instructions to Bidders.” 

The specifications further provide: 

“The work shall be commenced upon receipt by the contractor of notice to 
proceed and shall be completed within ninety (90) days from the date of 
receipt by the contractor of such notice.” (See section 10, Instructions to 
Bidders. ) 

Section 10 further provides: 

“Such notice may be given to the bidder by the Government on any date 
after the bidder has executed the contract and furnished his performance 
aa. t,o 

There is the further provision in this section for liquidated damages in the 
sum of $100 per day for delays not excusable. 

Article 9 of the standard form of contract provides for the delays which 
will relieve the contractor from being charged with liquidated damages. One 
of these reasons is “unusually severe weather or delays of subcontractors due 
to such causes.” 

It will be seen, therefore, that the letter above quoted from R. W. McMillen 
modifies the specifications in three particulars: 

1. It shortens the time in which the Government must accept the bid. 

2. It shortens the time within which the proceed order must be given. 

3. It provides for delays which may or may not be contemplated under the 
contract, depending upon whether the word “inclimate”, as used in the letter, 
is synonymous with the words “unusually severe” as set forth in article 9 
of the form of contract. In view of the ruling in 11 Op. C. G. 442, in which 
you have defined what is meant by “unusually severe” weather, there is some 
question in my mind as to whether or not “unusually severe” and “inclimate” 
weather have the same meaning. 

In regard to the first two variations, the fifteen’ days specified as the time 
within which the bid must be accepted presents no unusual difficulties and, 
except for the modification contained in the bid, the same would have been 
accepted within a much shorter period. While we feel confident that a proceed 
order could also be issued within fifteen days after the acceptance of the bid, 
as the structures located on the premises are now being razed by others than 
the present contractor, some question might arise in the event the work was 
not completed within the time limit set by Mr. McMillen. Present indications 
are that this demolition work will be completed within the next ten days, but 
there may be circumstances over which we have no control which may delay 
this work. 

Your attention is directed to your previous ruling contained in 13 Op. C. G. 
169, in which you stated: 

“As the bid attempts to incorporate therein terms and conditions not offered 
by the Government to all bidders as a basis of competition, consequently such 
bid may not be accepted.” 

I also call your attention to your opinion in 9 Op. C. G. 24, in which the 
proposal of the second bidder was accepted with your approval when the low 
bidder submitted a proposal not in accordance with the specifications. 

In view of these rulings, I request your opinion as to whether or not the 
Government should reject the bid of R. W. McMillen and in the event of such 
rejection, may the Government award the contract to the Asplund Construction 
Company at the advance of $2,878, which will be occasioned by the award? 
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I am enclosing for your information the tabulation of all bids and the bids 
of R. W. McMillen and the Asplund Construction Company, together with a 
copy of the specifications upon which the bids were based. 

Contracting officers are not required or authorized to reject the 
low bid because of immaterial qualifications which do not prejudice 
the rights of the United States or change the basis from that upon 
which other bids have been submitted, but where the modifications 
are such that further orderly procedure is uncertain or impossible, 
the low bid should be rejected. In this case the low bidder placed 
a limit on the time for acceptance of the bid and issuing the order 
to proceed and made the time for completion of the work conditional. 

It appears that the 15 days allowed for accepting the bid is ample 
time for that purpose and such qualification of the proposal is not 
material and standing alone would not require rejection of the bid. 
The second qualification, allowing only 15 days after acceptance of 
bid to issue proceed order presents a more serious question. Formal 
contract and performance bonds must be executed before the order 
to proceed may be issued. It may be found impracticable, or even 
impossible to issue the order to proceed within the time fixed by the 
bidder and the United States would be forced to readvertise the 
work with the consequent delay and expense incident thereto with 
possible controversy with the low bidder in the first instance whose 
bid had been accepted. The third modification is objectionable for 
similar reasons and for the further reason that it is not clear what 
is meant by “inclimate weather.” The‘Standard Government Form 
of Construction contract may not be so modified by the bidder. 

The proposal of the McMillen Construction Co. should be-rejected 
because it is not responsive to the invitation for bids, and the con- 
tract may be awarded to the next lowest bidder in the absence of 
other objection. 


(A-67359) 


AGRICULTURE DEPARTMENT—PURCHASE OF SURPLUS AGRICUL- 
TURAL COMMODITIES FOR RELIEF PURPOSES 


Funds appropriated by section 32 of the act of August 24, 1935, 49 Stat. 774, to 
encourage the domestic consumption of agricultural commodities by divert- 
ing them, by payment of benefits or indemnities from the normal channels 
of trade and commerce, may not legally be used fur the purchase of surplus 
agricultural commodities for relief or other purposes. 


Comptroller General McCarl to the Secretary of Agriculture, December 24, 
1935. 


There has been received your letter of November 19, 1935, with 
enclosures, as follows: 


I have your decision of November 15 (A-67359), in which you hold that the 
funds authorized under section 32 of Public, No. 320, approveg August 24, 1935, 
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may not be used to carry out a proposed program for the purchase of certain 
surplus commodities. 

It would seem that the proposed program was neither fully nor properly 
presented to you, since the inference was drawn that the primary reason for the 
proposed program was to purchase agricultural commodities for relief purposes. 
It is, therefore, deemed necessary and desirable that the matter be submitted to 
you for reconsideration in the light of the facts in the case. Also, in its initial 
submission the Department failed clearly to show the relationship of the pro- 
posed program to the purposes sought to he accomplished by the Congress in the 
enactment of section 32 of Public, No. 320, approved August 24, 1935. 

In enacting section 32 of Public, No. 320, the 74th Congress placed upon the 
Secretary of Agriculture the responsibility of executing its mandate, and at 
the same time gave the Secretary flexible discretionary powers which were cal- 
culated to lead toward increasing the expOrtation of agricultural commodities 
and increasing the domestic consumption of such commodities and/or their 
products. It provided that the funds to be used for this purpose shall be expended 
by the Secretary of Agriculture at such times, in such manner, and in such 
amounts as he finds will accomplish these purposes. This proposed program of 
purchasing agricultural commodities rests upon the second of the enumerated 
purposes in section 32 for which the moneys appropriated therein may be 
expended, namely, “to encourage the domestic consumption of such commodities 
or products by diverting them, by the payment of benefits or indemnities, or by 
other means, from the normal channels of trade and commerce.” 

The primary purpose of the proposed purchases of surplus agricultural com- 
modities is not to supplement the relief program, but to make possible a plan 
for encouraging and increasing domestic consumption of such commodities by 
diverting them from normal channels of commerce as a necessary counterpart 
to domestic programs for the same commodities under the Agricultural Adjust- 
ment Act, as amended. In this particular proposal the only reasonable adminis- 
trative method of disposing of these surplus agricultural commodities, once 
having removed them from the “normal channels of trade and commerce”, is by 
their diversion to consumers who have been forced, because of an insufficient 
purchasing power, to a substandard consumption of farm products. It must be 
recognized at the outset, however, that the disposition of the commodities in 
this manner is merely incidental to the proposed program. A quantity of the 
commodity is simply withdrawn from its regular flow into the competitive 
market, which would otherwise have to absorb it, and diverted, through other 
channels, into domestic consumption by consumers who are without purchasing 
power to enter the present market. Furnishing this type of consumer with 
agricultural commodities increases and tends to “encourage the domestic con- 
sumption” by increasing the domestic demand for the surplus commodities. The 
principle, which cannot be too strongly emphasized, is that the diversion of 
surplus agricultural commodities away from the normal or ordinary markets 
and into abnormal channels diminishes the surplus on the domestic market. 
Making these surplus commodities available to the subnormal consumers by 
distribution of such commodities for relief purposes, or by indirectly increasing 
the subnormal consumer's purchasing power, though incidental, is an effective 
means of carrying out the intentions of Congress. 

In enacting section 32, Congress intended to set up a market expansion program 
and to encourage it by paying indemnities or benefits or by other means. The 
second of the purposes enumerated in this section is a means to aid in the 
carrying out of this program. If it is decided not to export the surplus com- 
modity, it becomes necessary to take other steps, domestically, relative to the 
surplus of the product. What these other steps are rests in the meaning of the 
word “diversion.” The Secretary of Agriculture could divert the surplus com- 
modities by storing them, by processing them into byproducts, or by donating 
them to individuals who are not an effective factor in the marketing of such 
commodities. In the very nature of the proposed program, the Secretary of 
Agriculture can do only the latter, not because it is necessary to carry on the 
relief program as such, but because it is deemed necessary adequately to dispose 
of the surplus. 

That this was the intent of Congress is clearly indicated in the report upon 
this section of the House Committee on Agriculture (H. R, Report No. 1241, 
74th Congress, first session, June 15, 1935, page 6): “The diversion is to be 
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accomplished by the payment of benefits and indemnities, or by other means, 
such as the purchase of these commodities for relief distribution.” It would 
therefore seem clear that this proposal is within the terms of the second of 
the enumerated purposes of section 32 of the act, approved August 24, 1935, 
and represents the use of public funds for that purpose which will best tend 
to increase the domestic consumption of agricultural commodities and which 
is in harmony with the expressed intention of the congressional committee 
advancing the measure. 

In view of the foregoing, it is respectfully requested that the decision of 
November 15, 1935, be reconsidered. In accordance with this request, there is 
resubmitted herewith our letter of November 5, 1935, together with public 
voucher, commodities purchase section (CPS) form no. 28. Should you, desire 
additional information, the Department will be glad to furnish it upon your 
request. 


In the decision of November 15, 1935, to which your letter has 
reference, it was held that section 32 of the act of August 24, 1935, 
49 Stat. 774, did not provide funds for relief purposes, provision 
having been made for relief under the Emergency Relief Act e* 
April 8, 1935. It was pointed out that while the purchase of tne 
enumerated products from growers and dealers and the distribution 
thereof to the needy might temporarily reduce a present surpius 
and temporarily increase domestic consumption, the same results 
would be accomplished through the use of funds specifically pro- 
vided for relief, and that the purchase and distribution as proposed 
would not constitute a diversion of such agricultural commodities 
from the normal channels of trade and commerce. 

In your letter of November 19, it was represented that the primary 
purpose of the proposed purchase of surplus agricultural commod- 
ities is to encourage and increase domestic consumption and that the 
free distribution of said products was merely incidental thereto, and 
you suggest that, because thereof, the proposed purchase is author- 
ized under the statute. 

The conclusion stated in the former decision was, of course, not 
without consideration of section 32 of act of August 24, 1935, the 
Emergency Relief Appropriation Act of April 8, 1935, and relevant 
statutes. It is provided by statute that all sums appropriated for 
the various branches of expenditure in the public service shall be 
applied solely to the objects for which they are respectively made and 
for no others. Section 3678, Revised Statutes. It is fundamental 
that where one appropriation provides funds for a designated pur- 
pose, no other appropriation is directly or indirectly available for the 
accomplishment of such purpose unless specifically made available 
therefor. 

The “ flexible discretionary powers” which you state are vested 
in you by the statute are only those powers which are necessary in 
administering the statute involved, and may not lawfully be extended 
beyond its specific provisions. 
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Section 32 of the act of August 24, 1935, is as follows: 


There is hereby appropriated for each fiscal year beginning with the fiscal 
year ending June 30, 1986, an amount equal to 30 per centum of the gross 
receipts from duties collected under the customs laws during the period Janu- 
ary 1 to December 31, both inclusive, preceding the beginning of each such fiscal 
year. Such sums shall be maintained in a separate fund and shall be used 
by the Secretary of Agriculture only to (1) encourage the exportation of 
agricultural commodities and products thereof by the payment of benefits in 
connection with the exportation thereof or of indemnities for losses incurred 
in connection with such exportation or by payments to producers in connection 
with the production of that part of any agricultural commodity required for do- 
mestic consumption; (2) encourage the domestic consumption of such commodi- 
ties or products by diverting them, by the payment of benefits or indemnities, or 
by other means, from the normal channels of trade and commerce; and (3) 
finance adjustments in the quantity planted or produced for market of agri- 
cultural commodities. The amounts appropriated under this section shall be 
expended for such of the above-specified purposes, and at such times, in such 
manner, and in such amounts as the Secretary of Agriculture finds will tend 
to increase the exportation of agricultural commodities and products thereof, 
and increase the domestic consumption of agricultural commodities and products 
thereof: Provided, That no part of the funds appropriated by this section shall 
be expended pursuant to clause (3) hereof unless the Secretary of Agriculture 
determines that the expenditure of such part pursuant to clauses (1) and (2) 
is not necessary to effectuate the purposes of this section: Provided further, 
That no part of the funds appropriated by this section shall be used for the 
payment of benefits in connection with the exportation of unmanufactured 
cotton, 


It must be self-evident that the funds appropriated by this section 
may be used by the Secretary of Agriculture only for the specified 
purposes, the discretion of the Secretary being limited to determina- 
tion of the time, manner, and amounts of such expenditures for such 
specified purposes. The specified purposes are (1) to encourage ex- 
portation by payment of benefits or indemnities for losses in con- 
nection with exportation, or by payments to producers in connection 
with the production of any agricultural products required for do- 
mestic consumption; (2) to encourage the domestic consumption of 
such commodities or products by diverting them, by the payment of 
benefits or indemnities, or by other means, from the normal channels 
of trade and commerce, or (3) to finance adjustments in the quantity 
planted or produced for market of agricultural commodities. The 
act does not in specific terms or by necessary implication authorize 
the Secretary of Agriculture to purchase surplus agricultural prod- 
ucts for any purpose whatever. He may pay benefits or indemnities 
in connection with exportation; he may divert such products from 
the normal channels of trade or commerce by payment of benefits 
or indemnities or by other means; he may encourage domestic con- 
sumption of such products through the methods prescribed by the 
statute. The Secretary is not authorized to accomplish such con- 
sumption by the outright purchase and free distribution of the 
products involved. The removal of agricultural products from the 
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normal channels of trade and commerce by purchase, merely for the 
purpose of making free distribution, would in no sense of the word 
accomplish the manifest purposes of the act. On the contrary, it 
would appear that such a program would defeat such purposes. The 
clear intent of the statute, insofar as domestic consumption is con- 
cerned, is to create an increased market demand by the development 
of new or additional uses of the products or commodities. That 
is to say, to increase purchases by consumers to the ultimate benefit 
of the producer and the permanent improvement of trade conditions 
generally. If the Government should donate to the consumer the 
products involved to be consumed the same as they would be con- 
sumed if purchased by the consumer, there would, of course, be no 
encouragement of consumption by diversion to other uses, that is, 
“from the normal channels of trade and commerce.” 

A careful examination of the statute leads inevitably to the con- 
clusion that it does not authorize the direct purchase of agricultural 
products by the Secretary of Agriculture for any purpose. The pay- 
ments authorized are payments for the benefit of the producer and 
not the consumer, and under the principle of ejusdem generis, the 
phrase “or other means” must be held to have reference to means 
similar to the payment of benefits or indemnities to the producer or 
exporter and not to confer unlimited discretionary powers beyond the 
scope and purpose of the statute as disclosed by the other provisions 
thereof. Had it been the intent of Congress to authorize purchases 
by the Secretary, doubtless such authority would have been included 
in the statute in so many words. Since no such authority appears, 
to hold there is such authority would be to read into the statute 
extraneous provisions clearly at variance with its purpose. 

There appears no ambiguity in the provisions of the statute and 
under the familiar canons of statutory construction it is only where 
there is ambiguity in the statute itself that reference may be had to 
committee reports to clarify its terms. The purpose and intent of 
the statute here under consideration, as well as its phraseology, are 
too clear to require or authorize consideration of extraneous matter 
in its interpretation, and the somewhat incidental statement in the 
committee report cited by you can be given no weight in determina- 
tion of the question here involved. 

There appears no legal authority for the use of the appropriation 
involved for the purchase of agricultural products for any purpose 
and it follows that the appropriation would not be available for the 
payment of transportation or other expenses incidental to such pur- 
chase. 

The questions presented are answered accordingly. 


87459°—36——-37 
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CERTIFYING OFFICERS—LIABILITY—VETERANS’ ADMINISTRATION 


Liability to the United States for improper payments under Executive Order 
No. 6166, dated June 10, 1933, attaches to the certifying officer involved in 
a particular transaction who is by law duly authorized to incur obligations 
on behalf of the United States, and may not be apportioned among sub- 
ordinate employees who are not such certifying officers on the basis of an 
administrative determination of relative responsibility. 15 Comp. Gen. 362 
amplified. 


Comptroller General McCar] to the Administrator of Veterans’ Affairs, Decem- 
ber 27, 1935: 


There has been received your letter of November 21, 1935, as 
follows: 


I have your decision A-58695, dated October 31, 1935, and the further ques- 
tion presents itself as to whether the term “certifying officer” is to be strictly 
construed or broadly interpreted. In your letter of February 27, 1985, you 
state: 

“* * * it is requested that you take the necessary steps to collect the 
amount of the unlawful payment, to wit, $91.88, from the certifying officer or 
officers responsible therefor * * *.” 

It is assumed from the above quotation from your communication that in any 
case in which an improper payment is made and financial responsibility to an 
employee of the Government attaches under Executive Order No. 6166, dated 
June 10, 1933, because of such unauthorized payment, the head of the estab- 
lishment involved is possessed of authority to find what employee or employees 
are responsible and to make the assessment accordingly, and in the case of 
more than one employee to fix the division according to the relative responsi- 
bility. This would appear to be the only equitable and just manner in which 
to handle such matters as to hold the person who certifies the voucher only re- 
sponsible would on many occasions penalize an innocent employee and permit 
the responsible one to go free, because the certifying officer in most instances 
must rely upon the reports and actions of others, as it would be quite imprac- 
ticable in ordinary cases for the person certifying the voucher to ascertain all 
the facts for himself without the aid of and reliance upon others. 

Will you please advise me as to whether or not the above procedure meets 
with your approval? 


The voucher upon which the erroneous payment was made in this 
case is certified by two employees, (1) M. O’Connor, the reimburse- 
ment claims adjudicator; and (2) M. Thornton, the reimbursement 
claims authorizer of the adjudication service. The reimbursement 
claims adjudicator certified as follows: 


Pursuant to the above facts the above-named payee is entitled to the award 
of $91.88, under the provisions of titles II, III, and/or IV of the World War 
Veterans’ Act, 1924, as amended. 


The reimbursement claims authorizer certified as follows: 


I, the undersigned, an officer of the Veterans’ Administration, duly author- 
ized under the provisions of section 5 of the World War Veterans’ Act, 1924, as 


= 
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amended, to make decisions of questions of fact and law affecting any claimant 
to the benefits of titles II, III, or IV of the World War Veterans’ Act, 1924, 
as amended, do hereby constitute, in pursuance of such authority, the foregoing 
statements as my decision of fact and law. 


Section 4 of Executive Order No. 6166, dated June 10, 1933, issued 
pursuant to the act of March 3, 1933 (47 Stat. 1517), as amended by 
the act of March 20, 1933 (48 Stat. 16), establishing a centralized 
disbursing system in the Treasury Department, provides in part as 
follows: 


The Division of Disbursement shall disburse moneys only upon the certifica- 
tion of persons by law duly authorized to incur obligations upon behalf of the 
United States. * * * 


In referring to the provision of the Executive order of June 10, 
quoted above, it was stated in decision of December 29, 1933 (13 
Comp. Gen. 326, 329), as follows: 


It will be noted that under the plain terms of this provision the Division 
of Disbursement is authorized to disburse moneys only upon the certification 
of persons “by law authorized to incur obligations upon behalf of the United 
States.” Therefore, while the question would appear to be for consideration 
primarily by the disbursing officer to whom a certified voucher is presented 
for payment, and for his submission to this office for decision if in doubt, it 
would seem clear that the power to certify and approve vouchers for payment 
may not be delegated to any person who is not “by law duly authorized to incur 
obligations on behalf of the United States.” It is not understood that any 
subordinate officers of your Commission have been by law duly authorized to 
incur obligations upon behalf of the United States. 


By section 5 of the World War Veterans’ Act, as amended July 3, 
1930, 46 Stat. 991, it is provided that— 


The Director, subject to the general direction of the President, shall admin- 
ister, execute, and enforce the provisions of this act, and for that purpose shall 
have full power and authority to make rules and regulations, not inconsistent 
with the provisions of this act, which are necessary or appropriate to carry out 
its purposes, and shall decide all questions arising under this act; and all 
decisions of questions of fact and law affecting any claimant to the benefits of 
titles II, III, or IV of this act shall be conclusive except as otherwise provided 
herein. All officers and employees shall perform such duties as may be assigned 
them by the Director. All official acts performed by such officers or employees 
specifically designated therefor by the Director shall have the same force and 
effect as though performed by the Director in person. * * * 


Pursuant to the provisions of the statute just quoted, Marion M. 
Thornton was authorized by Assistant Administrators Authorization 
Order No. 44, dated November 18, 1932 (the order in effect at the 
time of the administrative certification of the voucher here in 
question )— 

To take final action. 

(a) * * ” 


(b) In authorizing payment of vouchers covering accrued amounts of dis- 
ability compensation, death compensation, emergency officers’ retirement pay 
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and insurance less than $1,000.00, and accrued adjusted compensation less than 
$500.00, due the estates of deceased beneficiaries, for which estates no admin- 
istrator has been or will be appointed, 

In view of the foregoing, it would appear that M. Thornton is 
the employee “by law duly authorized to incur obligations on behalf 
of the United States” in the instant case within the meaning of 
section 4 of the Executive order of June 10, 1933, quoted in part 
above, and under the plain terms of said order, insofar as the Gov- 
ernment is concerned, she is the employee required to reimburse the 
Government for the loss sustained on account of the erroneous pay- 
ment in this case. Whether she is able to collect from some sub- 
ordinate employee administratively considered as being responsible 
or from the person to whom the erroneous payment was made is a 
matter between them. The same rule has been stated regarding the 
relation between a disbursing officer and his subordinate. 7 Comp. 
Gen. 264, 266. 

The unlawful payment here, $91.88, should be collected from the 
certifying officer responsible in this case, viz, M. Thornton, and trans- 
mitted to this office for proper disposition. 


(A-68402) 


TRAVELING EXPENSES—HEADQUARTERS—WORKS PROGRESS ADMIN- 
ISTRATION EMPLOYEES—USE OF OWN AUTOMOBILE 


Project supervisors, engineers, and timekeepers employed under the Works Prog- 
ress Administration, who are required to furnish their own means of Con- 
veyance for official travel at headquarters as a condition of their employ- 
ment may not be paid therefor, in addition to their salary or wage, a 
flat daily or monthly rate, but the salary or wage rate of such employees 
may be fixed by proper authority in excess of that for similar employees 
who are not required to furnish a means of conveyance. 


Comptroller General McCarl to the Administrator, Works Progress Administra- 
tion, December 28, 1935: 


There was received your letter of December 4, 1935, as follows: 


The Works Progress Administration is faced with considerable difficulty in 
the way of economical supervision of projects in the larger cities because of 
the prohibition against reimbursing employees on a mileage basis for official 
travel performed by means of their personally owned automobiles within the 
limits of their official stations. The alternative methods of travel within the 
limits of an employee’s official station seem at present to be limited to the 
following: 

1. Travel by common carrier. 

2. Travel by personally owned automobile on actual operating expense basis 
(gasoline & oil). 
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8. Travel by means of special conveyance hired at an appropriate rate in- 
cluding the services of the owner as driver. . 
Travel by common carrier is, of course, too cumbersome to permit of even 
a reasonably expeditious completion of official duties within the allotted time, 
and if insisted upon would necessitate the addition of a great many more em- 
ployees. Further, common carrier facilites are not available for reaching all 

projects. 

Travel by personally owned automobile on an actual operating expense basis 
imposes upon employees receiving a security wage expenses such as tires, re- 
pairs, etc., which were of course not contemplated at the time security wage 
rates were established. These expenses of maintenance which are not reim- 
bursable would impose an undue hardship upon the employees in the majority 
of cases. The gasoline tax exemption procedure with the ever occurring con- 
troversy as to whether purchases by individual employees for use in their pri- 
vately owned automobiles are tax exempt, presents a further difficulty with 
respect to this mode of travel. 

The hire of special conveyance at rates including the drivers is very ex- 
pensive, and in the few jurisdictions where this mode of transportation has 
been employed, it is usually found that the cost of transportation is about 
double or more than double the salary of the employee for whom the trans- 
portation is furnished. 

In consideration of the foregoing, it will be very much appreciated if you 
will advise me whether or not you would approve a plan whereby project 
supervisors, engineers, and timekeepers, who are by the very nature of their 
duties, required to travel daily between a number of projects within the limits 
of their official station, may be employed on the basis of payment of the 
established wage for their personal services, plus an allowance of an appro- 
priate flat rate for the use of their personally owned automobiles. 

This plan would be somewhat similar to that in use in connection with the 
employment of owner drivers of trucks and other equipment, and as an illus- 
tration of its advantages, it may be stated that in the city of New York 
where special conveyances have been hired as the mode of transportation of 
traveling employees from project to project within the city limits, the rate 
per conveyance is approximately eight dollars a day, where as arrangements 
could probably be made with the employees to perform the travel by means 
of their personally owned automobiles at a rate of two or three dollars per 
day. Considering the number of transportation units involved, it is clear that 
a very great saving could be effected. 

It will be appreciated if you will let me have your decision on this matter as 
soon as possible, since it represents a very pressing problem. 


In decision to you dated September 14, 1935, 15 Comp. Gen. 209, 
it was held as follows (quoting from the syllabus) : 


There is no objection required to the use of funds appropriated by the Emer- 
gency Relief Appropriation Act of 1935, 49 Stat. 115, in making payments, other- 
wise than on the basis of the “security wage” as provided in Executive Order No. 
7046, dated May 20, 1935, to persons employed who operate their own equiv- 
ment in connection with projects to which said Executive order is applicable. 

Employees of the Works Progress Administration or project employees 
taken from the public relief rolls and paid the “security wage” set forth in 
Executive Order No. 7046, dated May 20, 1935, may not be reimbursed for the 
use of their personally owned automobiles for transportation within the limits 
of their official station except upon an actual expense basis. 


See also 15 Comp. Gen. 222. 
The administrative proposal considered in that decision (last 
paragraph of the syllabus) was for reimbursement of employees on 
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a mileage basis for the use of their personally owned automobiles at 
headquarters. The present plan is for payment of a flat rate (pre- 
sumably per day or per month) for the use of privately owned auto- 
mobiles at headquarters. 

While there would appear no legal objection to the fixing, by 
proper authority, of the compensation of project supervisors, engi- 
neers, and timekeepers employed under the Works Progress Admin- 
istration, who may be required to furnish their own means of con- 
veyance as a condition of their employment at a salary or wage rate 
in excess of that fixed for similar employees who are not required to 
furnish a means of conveyance, the allowance—in addition to the 
salary or wage—of a flat rate per day or per month to cover the 
cost to them of furnishing an automobile for use in connection with 
their work is not authorized. 

The question presented is answered accordingly. 


(A-54680) 
CONTRACTS—UNSIGNED—DAMAGES FOR NONPERFORMANCE 


Where award is made under a bid submitted in connection with advertised 
specifications, the fact that the successful bidder did not sign the formal 
contract does not prevent recovery by the United States for damages sus- 
tained by reason of a breach or failure to perform. 

Where a contractor fails to furnish supplies meeting the specifications and 
upon readvertisement on identical specifications award is made to another 
at a higher price but before delivery it is ascertained that the second con- 
tract could not be performed satisfactorily because of defective specifica- 
tions, there is no basis on which to raise a charge for nonperformance 
against the original contractor. 


Comptroller General McCarl to the Secretary of the Navy, December 30, 1935: 


In reply to my letter of May 19, 1934, there was received your 
letter of July 20, 1935, with enclosures, relative to the request of W. O. 
Barnes Co., Inc., for relief from payment to the Government of 
excess cost of hacksaw blades, occasioned by its failure to furnish 
blades complying with specifications. 

Two contracts are involved. Under date of January 4, 1933, bids 
were opened pursuant to which the Barnes Co. was awarded contracts 
no. NOs-30776, April 1, 1933, requiring delivery of 24,650 dozen 
assorted hacksaw blades for an aggregate contract price of $8,532. 
May 16, 1933, bids were opened resulting in award to the Barnes Co. 
of contract no. NOs-31882, June 20, 1933, providing for delivery of 
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24,800 dozen assorted hacksaw blades for an aggregate price of 
$8,700. 

The contractor encountered difficulty in performance of the earlier 
contract, did not execute the formal contract of June 20, 1933, and 
later contended in a letter to the Navy Department of October 12, 
1933, that never having signed this contract, the company was in no 
way obligated by its conditions. It may be stated in passing that the 
position of the contractor in this behalf is untenable. In this connec- 
tion see James F. Waters, Inc., v. The United States (75 Ct. Cls. 
126-136), in which it was held that the fact that no formal contract 
was signed did not prevent the United States from recovering 
damages sustained by reason of a breach or failure to perform on 
the part of the contractor, citing numerous Supreme Court decisions. 

The invitation for bids in both instances stipulated that the blades 
should be in accordance with Navy Department tentative specifica- 
tions for hacksaw blades, dated December 1, 1932; that the right was 
reserved to reject bids on brands of blades which had not been sub- 
jected to required tests and found satisfactory; and that award would 
be made to the bidder offering blades having the lowest cost per unit 
of work value. A 25-percent tolerance from the established unit of 
work value was permissible. The bids of the Barnes Co. bore nota- 
tions in substantially the same language that it was to furnish the 
“Barnes” brand of regular tungsten hand blades similar to those 
tested at the navy yard in New York under test no. 2378. Corre- 
spondence in the file indicates the unit of work value established by 
the test mentioned was 69. 

When the contractor undertook manufacture under contract 
NOs-30776 and the blades were subjected to test several times, they 
did not meet the specifications. It is to be gathered that the average 
work value established by the trial tests was 46, well below the con- 
tract requirements. Correspondence relative to the matter extended 
over a period from October 3, 1933, long after the contract period 
under both contracts had expired, to February 15, 1934. In the mean- 
time, the Navy Department had readvertised its needs and bids opened 
October 27, 1933, on identical specifications disclosed substantially 
higher prices. Under date of February 15, 1934, Barnes Co. was 
informed that contracts had been awarded on the bids opened 
October 27, 1933, as a charge to its account, resulting in an actual 
increased cost to the Government of $1,911.10; that the work value of 
the blades contracted for on this occasion had a selective value 5.21 
percent less than those originally offered by the Barnes Co., necessi- 
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tating additional purchase to that extent in order to obtain an equal 
value, at an additional cost of $1,052.17, making a total charge against 
account of the Barnes Co. of $2,963.27, which amount the contractor 
was requested to remit. 

Under date of March 8, 1934, the contractor replied, admitting its 
contractual obligation, but advancing various arguments why it 
should be relieved of the requirement to pay the amount demanded. 
it is sufficient to observe that the arguments advanced by the Barnes 
Co. are without merit, and in an ordinary case could not serve to 
relieve the contractor from liability for the excess cost involved. 

However, it now is administratively reported that after the con- 
tracts upon which excess costs chargeable to the Barnes Co. were 
computed were let to the American Saw & Manufacturing Co., it 
developed that the specifications were defective and that these second 
contracts could not be performed in a satisfactory manner. There- 
upon, the specifications were changed, the performance of the later 
contracts was not required, and all subsequent purchases have been 
made under the revised specifications. It thus develops that no 
purchase of hacksaw blades has been made under specifications iden- 
tical with those upon which the Barnes Co. bid, which have been 
discarded by the Navy because defective. There would appear, 
therefore, to be no basis on which to raise a charge against the Barnes 
Co., since the blades eventually purchased differ materially from 
those offered by the Barnes Co. 

Upon the facts presented, it does not appear that this office is 
required to attempt collection from the W. O. Barnes Co., Inc.; of the 
difference of $2,963.27 involved. See my decision to you of 
November 14, 1933, A-51587. 


(A-55633), (A-66101) 


AGENTS CONTRACTING WITH THE UNITED STATES 


All contracts with the United States should be in the name of the principal, 
there not being a matter of undisclosed principals or agents for disclosed 
principals in such contracts, but an agent may submit bids and sign contracts 
on behalf of a principal upon filing with the bid and contract a properly 
executed power of attorney from the principal. 


Comptroller General McCar] to Bliss Fabyan & Co., Inc., December 30, 1935: 
There has been received your letter of October 1, 1935, as follows: 


This company acts as selling agents for a great many textile mills. One of 
them is the Bates Manufacturing Company, which for purposes of this letter 
we will use as an example covering the situation with regard to all of them. 
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We desire to get a ruling on the method of submitting bids for Government 
contract. That is to say, whether to submit bids in the name of Bliss Fabyan & 
Co., Inc., or whether to submit them as follows: 


Briss Faspyan & Co., INc., 
Selling Agents for Bates Manufacturing Company. 

The Bates Manufacturing Company is a manufacturer of textiles but sells 
no textiles. Bliss Fabyan & Co., Inc., is a seller of textiles on a commission 
basis but manufactures no textiles, and at no time owns any. The contract 
existing between the Bates Manufacturing Company and Bliss Fabyan & Co. 
provides that it is our job to dispose of their products and their job to make 
the products, and that they are to refrain from making any sales except 
through us. When we bid on a contract, unless we show our name as selling 
agents for the mill, then we must name ourselves as the supplier. We appre- 
ciate that in signing this sort of an agreement we assume the responsibilities 
of a supplier. We are perfectly willing to assume these responsibilities, 
knowing that the Bates Manufacturing Company will back us up and take off 
our hands any goods in case of need, but we would find ourselves representing 
ourselves as something which we are not. The mill is the supplier. We, 
Bliss Fabyan & Co., Inc., cannot properly pass title for something which we 
do not own, except in the name of the mill. 

In the ordinary commercial civilian conduct of the business, we offer goods 
as agents for the mill, write the order in the name of the mill, designating 
ourselves as selling agents, and we bill the goods to the customer in the 
name of the mill, designating ourselves as agents, for collection of funds. 
Therefore, in our civilian transactions, the mill is the principal and we are the 
agent throughout. In Government transactions we are generally requested 
to become the principals. At no time are we actually the principals, therefore, 
we would seem to be misrepresenting the situation in following that procedure. 

The fact that from time to time we are the low bidders in this open bidding 
would seem to be fairly conclusive evidence that our participation in bidding 
at times enables the Government to obtain merchandise more cheaply from our 
mills than can be obtained elsewhere which presumably is desirable from 
the Government’s viewpoint, and we, of course, admit that the orders we 
obtain are desirable from our standpoint. In other words, the relationship 
that we have mutually enjoyed from time to time would seem to be a desirable 
one that should be continued. 

Some time ago, in fact at the time the processing tax went into effect, we 
had a contract with the Government in the name of Bliss Fabyan & Co., Ine. 
Actually the contract had been made as selling agents for the Bates Manu- 
facturing Company although the name of the Bates Manufacturing Company 
did not appear. Our position in this contract was that of selling agent only, 
on a commission basis. There were certain deliveries of merchandise made 
after August 1, 1933, on which the mill had to pay a floor tax. The Govern- 
ment did not reimburse the mill for that floor tax for the reason that the 
mill did not appear as part of the contract and the Government took the 
position that they were a third party. The mill lost a considerable amount of 
money because of this situation. 

To cover such a situation that might arise again and also to more accurately 
state the capacity in which we enter the bid, we desire to get a ruling from you 
to the effect that we may enter all bids as follows: 

Butss Fasyan & Co., Inc., 
Selling Agents for Bates Manufacturing Company. 


As you were informed in my decisions of June 12 and 26, 1934, 
there is not a matter of undisclosed principals in contracting with 
the United States. Also, the United States does not contract with 
an agent for a disclosed principal. If you are to act as principal, 
the bids and contracts between you and the United States should 
be in your name. If the contracts are to be with the Bates Manu- 
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facturing Company, your principal, the bids should be submitted 
and the contract entered into by said company, though you may act 
as the agent of said company upon the filing with the bid and con- 
tract a properly executed power of attorney from the Bates Manu- 
facturing Company authorizing you to act as such agent in submit- 
ting the bid and signing the contract on behalf of said company. 


(A-61356) 


TRANSPORTATION—GOVERNMENT SHIPMENT INVOLVING EQUALI- 
ZATION AGREEMENTS AND COMMERCIAL DIVISIONS—RATE CAN- 
CELLATION EFFECT 


Payment for a Government shipment over a route other than land-grant-aided 
because of carrier’s equalization agreement and the published commercial 
division in effect over the land-grant-aided route through a particular point 
may not be made on a basis alleged to be applicable because of the can- 
cellation retroactively prior to the date of shipment, of the former division 
basis nor because of the alleged nonexistence of said division basis at the 
time of shipment due to a prior cancellation, notice of the alleged can- 
cellation not having been furnished, particularly where the alleged 
cancellation prior to date of shipment does not appear to effect the 
cancellation claimed. 


Comptroller General McCarl to the Auditor of Revenues, Seaboard Air Line 
Railway, December 30, 1935: 

Reference is made to letter dated November 8, 1935, your file 
RD-71-AD-3444, pertaining to the shipment August 15, 1933, from 
Norwood, Ohio, to Savannah, Ga., under bill of lading A—188723, 
dated July 11, 1933. . 

The Seaboard Air Line Railway claimed (bill AD-344-A) 
$930.38 for the transportation service computed by applying a net 
rate of $1.40532 per 100 pounds, the basis therefor not being indi- 
cated, and was paid $774.90 by Maj. W. O. Rawls, Army disbursing 
officer, on voucher 5357, March 9, 1934, computed by applying the 
commercial rate of $1.64 per 100 pounds as over a land-grant- 
aided route through Cincinnati, Ohio, Chattanooga, Tenn., Birming- 
ham, Ala., and River Junction, Fla., and dividing it in accordance 
with provisions of Southern Railway percentage issue no. 8970 and 
percentage division no, 2~A and Louisville and Nashville Railroad 
percentage sheet no. 29-A. The carrier claimed (bill AD-344- 
A-S) the difference of $155.48 asserting the provisions of percent- 
age sheet no. 29-A for a division over River Junction, Fla., of 
revenue accruing between Birmingham and Savannah— 

* * * 


were published in error and were to be cancelled retro-effective to 
the effective date of supplement number 42. 
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Item 1579 on page 46 of percentage sheet no. 29-A named per- 
centages for dividing to and beyond River Junction revenue accru- 
ing between Birmingham and Savannah, but supplement 44 to this 
publication issued March 19, 1934, 7 months after date of shipment, 
provided— 

Percentages published from Birmingham, Ala., to Savannah, Ga., in item 
no. 1597-A [1579-A] on page 7 of supplement of no. 42 are hereby canceled. 

* * * + * + * 

* * * Retro-effective April 28, 1933. 


Settlement T-924261,, dated August 16, 1934, disallowed the claim 
for $155.48 because the payment of $774.90 was computed in accord- 
ance with “published divisions in effect at time of movement”, and 
“The retroeffect of supplement 44 * * * cannot be recognized.” 
The carrier requested review asserting that it was “without author- 
ity to accept such a ruling”; that “such a djvision sheet with a retro- 
effect is accepted by all carriers”; and that it was “not understood 
why the same basis should not be used by” this office. In decision 
of April 12, 1935, it was pointed out that percentage sheet no. 29-A 
was issued more than 7 years prior to the date of the shipment and 
filed in this office as showing the basis to be applied in computing 
net rates over the River Junction route from Birmingham to Savan- 
nah; that supplements to percentage sheet no. 29-A as thereafter 
filed in this office showed that on several occasions this basis had 
been the subject of consideration on the part of the carriers and 
of at least one correction but clearly indicated that the original 
percentages were in effect both on and subsequent to the date of 
this shipment; that this division basis was not questioned until after 
the traffic was secured; and that it was not until 7 months after 
the date of shipment that the same general freight agent of the Louis- 
ville & Nashville Railroad Co., who issued the original publication, 
issued (nearly 9 years later) a supplement thereto purporting to 
cancel, as of almost a year prior to the issuance of the later publica- 
tion, the division basis which had been held out as being applicable 
to compute the reduced rate to which the United States was entitled 
under the conditions of the land-grant statutes. The decision set 
forth, also, the rule applied by this office, and at considerable length 
the reasons for its application in the settlement of claims involving 
this last situation and in accordance with a basis set forth in detail 
concluded that the carrier was overpaid $9.33. 

The carrier requested reconsideration, asserting the settlement 
“applied L. & N. percentage issue 27-A” and, “By referring to page 
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105 of that issue, note 3, paragraph ‘e’ you will find that it provides 
that the break must be made over Montgomery, Ala. There are no 
percents published from Montgomery, Ala., to destination via River 
Junction.” In decision of June 11, 1935, it was set forth— 

The carrier’s claim for the difference of $155.48 was disallowed 
in settlement T-924261%4, dated August 16, 1934, the reason set forth therein 
for this action not being dependent upon any provision of “L. & N. percentage 
issue 27-A.” In other words, it does not appear from the record that the 
provisions of this latter publication were applied in any part in computing 


the amount paid or to support the subsequent disallowance and, accordingly, 
the basis for the present reference thereto is not apparent. 


The carrier has requested still further consideration of the matter, 
setting forth in its latest submission— 


* * * 


Further investigation develops that shipments in question moved in August 
1933. Supplement #39 to L. & N. percentage issue 29-A cancels percents as 
of April 28, 1933. Supplement 42 to this issue restored these facilities as of 
November 1, 1933, therefore, shipments in question actually moved during 
the time there were no percentages published from Birmingham, Ala., to 
Savannah, Ga., via River Junction. 


Supplement 39, purportedly issued April 28, 1933, was not then 
or thereafter filed in this office, and in response to request for a copy 
thereof the issuing carrier advised that it had been canceled and 
copy could not be furnished. Nor did the claimant here furnish a 
copy of the supplement until September 27, 1935. In short, the 
situation is that the two carriers in the land-grant-aided route 
through River Junction filed in this office only such supplements 


to percentage sheet no. 29-A as showed an agreed basis for dividing 
revenue as to and beyond this junction point and which on the date 
of this shipment specifically indicated (see supplement 42) that this 
basis was then in effect and thus available in computing net rates 
for the transportation of United States property. It was in this 
situation that this shipment was routed by the shipping officer so 
as to secure to the Seaboard Air Line Railway a long haul over a 
route other than the land-grant-aided route because of the carrier’s 
agreement as set forth in paragraph 27 (a) of circular no. 3, April 
26, 1932 (Office of the Quartermaster General, War Department) 
to— 

* * * equalize * * * the lowest net rate * * * derived through 
deduction account of land-grant distances on railroads south of the Ohio and 
Potomac Rivers and east of the Mississippi River * * 
and because percentage sheet no. 29—-A, and supplements thereto as 
filed on the date of shipment, held out that “commercial” divisions 
were in effect over the land-grant-aided route through River Junc- 
tion, thus meeting the requirement for equalization as set forth in 
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paragraph 27 (c) of circular no. 3. The availability of the division 
basis so filed was not questioned until after the traffic was secured 
and then (and now) only for the reason that the publication was 
“in error” and was “to be canceled retroeffective to” a date preceding 
the shipping date. Nor, apparently, until approximately 15 months 
after the payment by the disbursing officer was anything found by 
the carrier (in this instance supplement 39 published prior to the 
shipping date) that might show color of support for the contention 
that the basis filed in this office was not still in effect on that date 
in connection with commercial traffic. Concerning the provisions of 
supplement 39, however, it must be emphasized in any event that a 
copy of this supplement was not filed until approximately 29 months 
after issuance and that during the period May 24, 1926-March 19, 
1934, that is, beginning with the issuance of percentage sheet no. 
29-A and continuing to the effective date of supplement 44 thereto, 
nothing was filed in this office to indicate that net rates in connec- 
tion with traffic over the Seaboard Air Line Railway were not for 
computation as over the River Junction route. 

Furthermore, apart from all else set forth herein, it is by no means 
clear that supplement 39 would operate in favor of the carrier’s 
claim. Item 1579 on page 46 of percentage sheet no. 29-A named 
percentages to be applied in dividing revenue or rates from Bir- 
mingham to Savannah via the L. & N. R. R. to River Junction, 
thence “A. C. L. R. R. or S. A. L. Ry.” Percentage sheet supple- 
ment 3, effective as of November 10, 1926, embodied an item 
1579-A—“Cancels item no. 1579, page 46, of P. S.”, but naming the 
same percentages from Birmingham to Savannah via L. & N. R. R. 
to River Junction thence “A. C. L. or S. A. L. Ry.” Percentage 
sheet supplement 4, issued February 1, 1927, “Effective February 1, 
1937” (1927%), republished item 1579-A without change. Percent- 
age sheet supplements 7, 14, 19, 27, 28 were issued during the period 
January 11, 1928-February 19, 1931, and forwarded to this office, 
all setting forth that supplement 4 was still in effect without change 
in the item 1579-A percentages. No further supplement was filed 
in this office until April 3, 1934, when supplement 42, issued and 
effective as of November 1, 1933 “(except as noted)” was received 
setting forth that it contained “all changes from the original per- 
centage sheet.” On page 2 of supplement 42 it was provided— 

Percentages published from Birmingham, Ala., to Savannah, Ga., via River 


Junction, Fla. in connection with the S. A. L. Ry., only, published in Item No, 
1579 on page 46 of the P. S., are hereby canceled. L. & N. 004-65 (2-27-33). 
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but on page 7 of supplement 42 in item No. 1579-A “Cancels 1579” 
specific percentages were named from Birmingham to Savannah in 
connection with the L. & N. R, R. to River Junction thence “A. C. L. 
or S. A. L.” Thus supplements 3 and 4 in item 1579-A show the 
cancellation in whole, as of November 26, 1926, of item 1579 on page 
46 of Percentage Sheet No. 29-A by item 1579-A but in the latter 
item are stated the same percentages over the River Junction route 
in connection with either the A. C. L. R. R. or S. A. L. Ry. as were 
stated in the canceled item, while supplement 42 likewise setting 
forth that it canceled item 1579 but only insofar as related to the 
S. A. L. Ry. at the same time published (page 7) an item numbered 
1579-A (as in supplements 3 and 4) as canceling item 1579 and 
specifically stating percentages as in connection with the S, A. L. 
Ry. This situation continued until March 19, 1934, when Percentage 
Sheet Supplement 44 was issued providing— 

Percentages published from Birmingham, Ala. to Savannah, Ga. in item 
1597-A (1579-A?) on page 7 of Supplement No, 42 are hereby canceled. 


~ * * * + * * 


* * * Retro-effective April 28, 1933. 


In other words, percentages specifically published in supplement 
42 issued November 1, 1933, were canceled by a subsequent supple- 
ment issued approximately 5 months later which purported to effect 
the cancellation of such percentages as of a date approximately 6 
months prior to their publication. 

It is to be noted, however, in any event that none of the later 
supplements forwarded to this office following supplement 4 make 
any reference to the provisions of item 1579-A as published therein 
and concerning this item the general freight agent of the Louisville 
& Nashville Railroad Co. reported by letter dated November 1, 1935 
(file Fed.—004-65)— 

* * * the percentages in item 1579-A, as outlined in supplement no, 4, 
were brought forward in supplement no. 33, effective September 8, 1931, which 
supplement in turn was canceled by supplement no. 42. I will be unable to 
furnish you with copy of supplement no. 33 as our supply of same is exhausted, 
however, I can see no necessity for you having a copy of this sheet as all the 
percentages in that supplement are either canceled or brought forward. 

* * * the percentages as outlined in item 1579-A, were in effect during 
the period up to April 28, 1933, on which date they were cancelled as per 


supplement no. 44, effective March 19, 1934, with a proviso that the cancellation 
is retro-effective April 28, 1933. 


Supplement 39, upon which the carrier's present submission is 
based, sets forth that supplement 33 was in effect as of April 28, 
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1933, but does not make any change in the provisions of item 1579-A 
reported by the issuing carrier as being carried forward in supple- 
ment 33 from supplement 4. As supplement 42 sets forth that sup- 
plement 33 was not canceled until November 1, 1933, and the issuing 
carrier’s report is that the item 1579-A percentages were canceled 
by supplement 44, it would seem that publication of the percentages 
in question did not lapse April 28, 1933, to be “restored as of No- 
vember 1, 1933,” as the claimant here now asserts, but on the con- 
trary was carried forward in supplements 33 and 42, that is, 
continuously during the period February 1, 1927—-March 19, 1934. 

The retroeffective application provision of supplement 44 issued 
on this latter date and the effect to be given it in connection with 
Government shipments were considered at length in the decision of 
April 12, 1935, and nothing appears in the present matter to war- 
rant modification of the rule there set forth. Upon further con- 
sideration of this case it does not appear that this office would be 
justified in reaching a different conclusion than heretofore, and 
accordingly the carrier should remit $9.33 within 30 days from the 
date hereof. Otherwise an equivalent deduction will be made in 
settlement of an open account. 


(A-66501) 


CONSTRUCTION OF PUBLIC BUILDINGS—ADDITIONAL UNITS RE- 
QUIRED BEFORE COMPLETION OF ORIGINAL CONTRACT—PUERTO 
RICO RECONSTRUCTION ADMINISTRATION 


Additional units desired in connection with buildings under construction, and 
not in contemplation at time of original contract, are not an inseparable 
part of the work originally contracted for and may not be constructed by 
the present contractor without submitting the matter to competition in 
accordance with the requirements of section 3709, Revised Statutes. 5 
Comp. Gen. 508 distinguished. 


Comptroller General McCarl to the Administrator, Puerto Rico Reconstruc- 
tion Administration, December 30, 1935: 


There has been received your letter of December 14, 1935, as fol- 
lows: 


A question has arisen as to the procedure to be followed in providing for 
the construction of certain additional office buildings for the Puerto Rico 
Reconstruction Administration in San Juan, Puerto Rico, and it is desired to 
have the benefit of your opinion. 

To provide office space in San Juan for the Puerto Rico Reconstruction 
Administration bids were solicited in October of this year for a contract for 
the construction of nine temporary buildings. The contract was awarded to 
the lower bidder of two and was executed on November 9, 1935. Notice to 
proceed was given on November 12, 1935, and under the terms of the contract, 
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the construction is to be completed on December 27, 1935. At the present 
time, of course, the contractor is engaged on the job. All nine of the buildings 
are being erected on a single plot of ground, situated in Nunoz Rivera Park, 
which has been leased to the Administration by the Insular Government. 

It has now been discovered that the space which will be provided by these 
building will be inadequate to house the entire staff of the Administration. 
Consequently it is desired to erect two additional office buildings of exactly 
the same type as the nine already contracted for. The additional buildings 
are to be located on the same plot of ground. 

The contract itself appears to authorize a change in its provisions to take 
care of this situation. Paragraph 12 of the “General Provisions” reads as 
follows: 

“12. Approval of extras: 

“The authorized representative of the Puerto Rico Reconstruction Adminis- 
tration reserves the right to make, at any time, changes in the plans and speci- 
fications the same being subject to approval by the Administrator. No charge 
for any extra work or material will be allowed unless the same has been 
previously authorized in writing by the Puerto Rico Reconstruction Adminis- 
tration. 

“In case that any changes in the plans and specifications may entail work 
not foreseen in the contract, this will be considered as extra work. The Puerto 
Rico Reconstruction Administration with the approval of the Administrator, 
reserves the right to enter into a written agreement with the contractor to 
execute such extra work at prices to be mutually agreed upon, or to have 
same carried out on a cost plus basis or by any other method that the Puerto 
Rico Reconstruction Administration may decide.” 

Under this provision it is desired to enter into a written agreement with the 
present contractor providing for the erection of the additional units in accord- 
ance with the same specifications and for payment to him on the basis of a 
unit price estimated in accordance with the present contract. 

The question arises, however, whether this course may be pursued or 
whether, in view of Revised Statutes, section 3709 (41 U. S. C. sec. 5), it is 
necessary to advertise for bids for this supplementary work. 

There are several reasons which make it desirable from the point of view 
of this Administration to negotiate with the present contractor for the supple- 
mentary work on the basis of the unit price referred to above rather than to 
advertise for bids for a separate contract. It is the opinion of Mr. Guillermo 
Esteves, the assistant regional administrator of the Puerto Rico Reconstruction 
Administration, that no other contractors would bid for this supplementary 
work against the present contractor. Mr. Esteves is a civil engineer and a 
former Commissioner of the Interior of Puerto Rico, who has had long ex- 
perience in contract work in Puerto Rico and is well qualified to judge upon 
these matters. His opinion seems to be well supported by the following con- 
siderations. The work involved in the proposed construction naturally would 
require use by the contractor of a certain amount of plant. Equipment must 
be placed on the site and certain work buildings must be erected. All this 
preliminary work, of course, costs the contractor money. The present contractor 
has his plant right on the site already. Obviously this gives him a very con- 
siderable advantage in bidding. In the second place, even without this ad- 
vantage, it is extremely unlikely that any other contractor would be able to 
underbid the present contractor. For the original contract, although 25 or 
30 sets of specifications were handed out, only two bids were actually received, 
and the unsuccessful bid was $18,000 or $20,000 higher than the bid of the 
present contractor, amounting to $87,000. It is understood that the reason for 
the very small number of bids was the short time perinitted by the contract for 
completion of the work. Very few contractors are apparently willing to bid 
for work in Puerto Rico which has to be completed rapidly, in view of the 
necessity for importing a large proportion of the material used and the conse- 
quent risks of serious delay. 

The considerations mentioned above, which make it unlikely that there will 
be any competition, will at least probably prevent the bids of competitors be- 
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ing anywhere near a price calculated on the basis of the present contract. 
Knowing this fact the present contractor will, in all probability, feel safe in 
entering his bid at a price higher than one so calculated. The procedure of 
advertising for bids is thus likely to work to the disadvantage of the Govern- 
ment, by producing a higher price than could be secured by negotiation. 

In addition there is the factor of time. Speed in completing the necessary 
office buildings is of the utmost desirability. The Administration is at present 
severely handicapped by the fact that it has been forced to rent offices in a 
large number of different buildings throughout San Juan, spreading its organi- 
zation all around the city and making it very awkward to coordinate activities. 
The sooner it can concentrate the entire staff in a single closely grouped set 
of offices the more effectively it will function. It seems obvious that the pres- 
ent contractor could finish the additional work very much sooner than any 
other contractor. In the first place there would be no delay in the preliminary 
work of setting up a construction plant. His plant is already on the site. In 
the second place he could start such construction work immediately, whereas 
any other contractor would, as a practical matter, have to wait until the pres- 
ent contractor was finished before he could commence work. It would be 
physically impossible to have the two contractors working on the same plot 
of ground. 

Any delay in the completion of the additional offices should be avoided if 
possible. Otherwise there will be additional expenditure for rent or a longer 
period of overcrowding in the nine completed buildings. 

Section 3709 of the Revised Statutes (41 U. 8S. C., see. 5) requires, in general, 
that Government contracts be awarded on the basis of bids secured after 
advertising, but the general principle laid down there is subject to certain ex- 
ceptions. It seems to us that the present case comes within an exception set 
forth in your opinion January 21, 1926 (5 Comp. Gen. 508). The exception re- 
ferred to is stated in the following language, quoted from that opinion: 

“In general, an existing contract may not be expanded so as to include addi- 
tional work of any considerable magnitude without compliance with section 
8709, Revised Statutes unless it clearly appears that the additional work was 
not in contemplation at the time of the original contracting and is such an in- 
separable part of the work originally contracted for as to render it reasonably 
impossible of performance by other than the original contractor.” 

The erection of the two additional units was, of course, not contemplated at 
the time the original contract was let. In view of the fact that speed of com- 
pletion of the construction is so desirable in this case, and that it would be 
physically impossible to have two contractors working on the same building 
site at the same time, it is believed that the erection of the additional units 
should be regarded as “an inseparable part of the work originally contracted 
for * * * reasonably impossible of performance by other than the original 
contractor.” 

To sum up, the proposed procedure would seem to serve the interest of the 
United States and to be within an established exception from the require- 
ment of advertising. Since early completion of the two additional office build- 
ings is so desirable, as stated above, a prompt reply to this request would be 
highly appreciated. 


While the two additional buildings now desired may not have been 
in contemplation when the original contract was made, they are 
separate and distinct units and cannot reasonably be considered as an 
inseparable part of the work originally contracted for. 

The reasons suggested in your letter for not advertising are all 
based upon opinion or conjecture as to what might result therefrom 
and are predicated largely upon the assumption that the present 
contractor could construct these two additional buildings in connec- 
tion with the work under the contract of November 9, whereas any 
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other contractor would have to delay beginning work on the two 
buildings until the contract of November 9 is completed. However, 
as that contract is due for completion December 27, 1935, it is to be 
presumed a new contractor could begin the work almost, if not quite, 
as soon as could the present contractor. But, be that as it may, the 
only proper way to ascertain whether advertising will produce the 
desired results is to advertise, and that is what the law requires. 

Under the circumstances, I have to advise that you are not au- 
thorized to have the additional buildings constructed by the present 
contractor without submitting the matter to competition in accord- 
ance with the requirements of section 3709, Revised Statutes. 


(A-69043) 


LEASES—LAND FOR AIR NAVIGATION AIDS—BITUMINOUS COAL 
CONSERVATION ACT OF 1935 


Leases of privately owned land for the maintenance of aids to air navigation, 
involving no maintenance on the part of the lessee or owner, are not con- 
tracts “for any public work, or service” within the meaning of the 
Bituminous Coal Conservation Act of August 30, 1935, 49 Stat. 1007, 
requiring that Government contracts for any public work or service shall 
contain a provision that the contractor will buy no bituminous coal in 
the carrying out of such contract from any but a code member, and the 
provision need not be included in such leases. 


Comptroller General McCarl to the Secretary of Commerce, December 30, 1935: 


There has been received your letter of December 16, 1935, as 
follows: 


There is enclosed for your information, a copy of a press release dated 
November 16, 1935, issued by the National Bituminous Coal Commission con- 
cerning the application of Section 14 of the Bituminous Coal Conservation 
Act of 1935 to the various types of Government contracts, and it appears that 
section 14 has been construed by the Commission to apply to every govern- 
ment contract for public work or service, including leases authorizing the use 
of property. 

This Department leases a large number of sites for the maintenance of aids 
to air navigation, such as intermediate landing fields, airway beacons, and 
radio stations. These leases are not contracts for a public work or service. 
They are contracts granting to the Government a certain privilege for the 
use of bare land, and we suggest that the act has no application thereto. It 
also appears that the omission, from such leases, of the paragraph referred to 
in section 14 (b) of the act would not hinder the remedial purpose of the law 
for the reason that the lessor would not purchase bituminous coal to use on or in 
carrying out the contract. 

We are inclosing for your information (and for return with your reply), a 
typical lease on our form AB—413, and we respectfully request your opinion 
on whether the omission of the provision, requiring the contractor to purchase 
bituminous coal, as may be used in complying with the terms of the lease, 
only from producers who are members of the coal code, would be in contraven- 
tion of the purpose of the law. 





DECISIONS OF THE COMPTROLLER GENERAL 577 


Section 14 (b) of the Bituminous Coal Conservation Act of 1935, 
approved August 30, 1935, 49 Stat. 1007, provides that each contract 
made by the United States or any department or agency thereof 
“with a contractor for any public work, or service, shall contain 
a provision that the contractor will buy no bituminous coal to use 
on or in the carrying out of such contract from any producer 
except such producer be a member of the code” provided for in 
said act. Leases such as here involved, which are rather in the 
nature of licenses to use unimproved land and under which no main- 
tenance is required by the lessee or owner, are not contracts for a 
public work or service. Hence, I have to advise that the said section 
14 (b) has no application to such leases. 

The lease inclosed with your letter is returned. 


(A-67002) 


CONTRACTS AND LEASES—“PUBLIC WORK, OR SERVICE”— 
BITUMINOUS COAL CONSERVATION ACT OF 1935 


Leases under which the lessor undertakes to furnish heat, light, electric 
current, or any other service, and contracts for supplying electric, gas, 
water, or steam services to Government buildings or leased quarters, 
are contracts for “public work, or service” within the meaning of section 
14 (b) of the Bituminous Coal Conservation Act of 1935, 49 Stat. 1007, 
and must contain a provision that the contractor will buy no bituminous 
coal to use on or in the carrying out of such contract from any but a code 
member producer, but leases under which there is no obligation on the 
part of the lessor to furnish either heat, light, fuel, or other service 
need not contain such provision. 

The purchase of bituminous coal by the Federal Government from other than 
a producer who has complied with the provisions of the code set forth 
in the Bituminous Coal Conservation Act of 1985, being prohibited by 
section 14 (a) of said act, 49 Stat. 1006, there must be furnished in con- 
nection with lease agreements under which the lessor undertakes to furnish 
bituminous coal as fuel for use by the Government, the name and address 
of the producer and a certificate of the National Bituminous Coal Commis- 
sion that the producer is such code member. If the fuel furnished is other 
than bituminous coal, section 14 (b) of the act is alone for application. 


Comptroller General McCarl to the Postmaster General, January 2, 1936: 


Consideration has been given your letter of October 26, as fol- 
lows: 


Reference is made to section 14 (b) of the Bituminous Coal Conservation 
Act of 1935, which reads as follow: 

“Each contract made by the United States, or any department or agency 
thereof, with a contractor for any public work, or service, shall contain a 
provision that the contractor will buy no bituminous coal to use on or in the 
earrying out of such contract from any producer except such producer be a 
member of the code set out in section 4 of this act as certified to by the 
National Bituminous Coal Commission.” 

Having in mind the restrictive interpretation adopted in the case of such 
phrases as “public work” in the past, for example in applying the eight-hour 
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law, your decision is desired as to the applicability of the above quoted pro- 
visions of the act in the following instances: 

1. In connection with the entering into of leases for post office quarters (a) 
where the lessor undertakes to furnish heat; (b) where the lessor undertakes 
to furnish fuel; and (c) where the lessor is under no obligation to furnish 
either heat or fuel. 

2. In the case of contracts for supplying electric, gas, water, or steam 
services to Government buildings or leased quarters. 

The provision referred to is required in every contract “for any 
public work, or service.” This requirement of the statute is plain 
and mandatory. The Congress having seen fit to impose the re- 
quirement with respect to such contracts, no official, agent, or em- 
ployee of the Government legally may execute a contract for any 
public work, or service which does not contain the provision re- 
quired by section 14 (b) of the Bituminous Coal Conservation Act 
of 1935, approved. August 30, 1935, 49 Stat. 1007, quoted in your 
letter. Whether such requirement may in some instances increase 
the cost of such work, or service, cause inconvenience to administra- 
tive departments, or accomplish nothing because no coal will be pur- 
chased or used in the performance of the work, or service, is 
not for consideration in determining whether the contract shall con- 
tain the provision. The matter having been determined by the Con- 
gress, there is no choice but to comply with the requirement of the 
law in the classes of contracts to which it is by its plain terms made 
applicable. 

One of the definitions of service, as given in Webster’s New Inter- 
national Dictionary, is: “Act or means of supplying some general 
demand; as railway service, telephone service, etc.” Within the 
meaning of the word “service” as commonly used and generally 
understood, the furnishing of heat, electricity, gas, or water is a 
service. Therefore, any lease agreement under which the lessor 
undertakes to furnish heat, light, electric current, or any other serv- 
ice is a contract for a service within the meaning of the statute 
and must contain a provision that the contractor will buy no bitumi- 
nous coal to use on or in the carrying out of such contract from 
any producer except such producer be a member of the code. 

Where the lessor undertakes to furnish fuel to be used by the 
Government, there is for consideration, also, the provision in section 
14 (a) of the act, which reads: 

No bituminous coal shall be purchased by the United States, or any depart- 
ment or agency thereof, produced at any mine, where the producer has not com- 
plied with the provisions of the code set out in section 4 of this act. 

If the fuel to be furnished under such a contract is bituminous 
coal, there should be shown the name and address of the producer 
of such coal furnished and a certificate by the National Bituminous 
Coal Commission that such producer is a member of the code as set 
out in section 4 of the act. If the fuel furnished is other than 
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bituminous coal, that is, anthracite coal, wood, etc., section 14 (a) 
is not for application, but the lease agreement must contain the 
provision required under section 14 (b). 

Where the lessor is under no obligation to furnish either heat or 
fuel, or other service, that is, where the lease agreement merely 
authorizes the Government to use the premises, such contract is for 
neither a public work nor service, and the statute is not for 
application. 

Contracts “for supplying electric, gas, water, or steam services to 
Government buildings or leased quarters”, are contracts for a service 
within the meaning of the statute and must contain the provision 
required by section 14 (b) thereof. 

It is noted that section 14 (b) differs materially from section 
14 (a) of the act. Section 14 (a) prohibits the purchase of bitumi- 
nous coal by the United States, or any department or agency thereof, 
unless such coal was produced at a mine where the producer has 
complied with the code as set out in the act, whereas section 14 (b) 
prohibits contractors for any public work, or service, from buying 
bituminous coal to use on or in the carrying out of such contract 
from a producer who is not a member of such code. A “producer” 
is defined in section 19 of the act as being any person, firm, corpora- 
tion, ete., “engaged in mining bituminous coal.” 


The questions presented are answered accordingly. 


(A-67697) 


TELEPHONE SERVICE—TERMINATION LIABILITY CHARGE 


Telephone rate schedules providing that applications for cordless private branch 
switchboards, etc., “shall be taken for a period of 2 years” have application 
generally to private users and not to the United States, particularly where 
the Federal agency involved is of the emergency type for relief of unemploy- 
ment and necessarily of indefinite duration, and every administrative effort 
should be made to secure the necessary service without the inclusion in the 
contract of the termination liability clause, but there is no objection to the 
inclusion of said clause if the service cannot be obtained economically in 
any case. 


Comptroller General McCarl to the Administrator, Federal Emergency Admin- 
istration of Public Works, January 2, 1936: 


There was received a letter dated November 8, 1935, from the Fed- 
eral Emergency Administration of Public Works, its file ADMIN- 
GWC, as follows: 


There is forwarded herewith contract covering telephone service installed in 
the new offices of the Acting State Director, 312 East Wisconsin Avenue, Mil- 
waukee, Wisconsin. 

Attention is called to the following provision included in the contract: 

“Termination liability of $4.54 per month for each month equipment is in 
service less than 24 months.” 
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In explanation of this provision there is attached letter dated November 5, 
1935, from the acting State director, schedule of rates of the Wisconsin Telephone 
Company, and affidavit signed by the general commercial superintendent. 

The expense will be payable from appropriation 03/7644, National Industrial 
Recovery, Federal Emergency Administration of Public Works 1933-1937. 

It is requested that the papers be returned to this office with advice as to 
whether or not a contract containing the provision referred to may be properly 
authorized and approved. 

The acting State director in the referred-to letter of November 
5, 1935, inclosed a certified copy of the Wisconsin Telephone Com- 
pany’s rate schedule for service in Milwaukee, Wis., with the 
statement that this schedule “apparently fully authorizes the ter- 
mination liability charge incorporated in this contract.” The rate 
schedule referred to provided (p. 7) that applications for cordless 
private branch switchboards and power and generator circuits used 
in connection therewith “shall be taken for a period of 2 years”, but 
it appears obvious that such rate schedule has application generally 
to private users of telephones in Milwaukee and not to the United 
States. This is particularly true where the Federal agency involved 
is an emergency agency established primarily for the relief of un- 
employment, with no certainty as to the length of time such emer- 
gency agencies of the Federal Government will continue to func- 
tion. Every administrative effort should be made to secure the 
necessary telephone, etc., service for State agencies of the Federal 
Emergency Administration of Public Works without the inclusion 
of a termination liability charge, as quoted in the above letter of 
November 8, 1935, and as typed on the face of the contract of Octo- 
ber 8, 1935, for this service. There has not been overlooked the 
statement in the letter of October 22, 1935, to the acting State direc- 
tor of Wisconsin that switchboard service had been installed in most’ 
of the offices of the Public Works Administration throughout the 
United States and that this was the first contract received including 
the liability for termination of the service. 

However, if the service cannot be obtained economically in any 
case without the inclusion of a termination liability charge, this 
office is not required to object thereto, as the termination liability 
charge simply results in correspondingly increasing the monthly 
rate for the period the equipment was in use by the Government 
before the contract was terminated. 


(A-68787) 


TEMPORARY FEDERAL EMPLOYMENT OF PHILIPPINE ISLANDS 
EMPLOYEE WHILE IN NONPAY STATUS 


There is no legal objection insofar as the laws of the United States are con- 
cerned to the proposed temporary employment in a Federal position of a 
citizen of the United States while in a nonpay status as a teacher of the 
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Philippine Islands government, the salary as teacher not being paid from 
Federal funds, but there is for administrative consideration whether such 
employment might not contravene the spirit of the dual compensation 
statutes, the Executive order prohibiting employment of State, Territorial, 
ete., personnel by the Federal Government, and emergency legislation to 
create work relief for the unemployed. 


Comptroller General McCarl to the President, United States Civil Service 
Commission, January 2, 1936: 


There was received your letter of December 11, 1935, as follows: 


The Commission is considering the temporary appointment on its force, in a 
clerical capacity, of Miss Helen T. O’Malley. Miss O’Malley has been employed 
as a teacher under the government of the Philippine Islands, bureau of educa- 
tion, for over twenty years, having received original appointment on August 
5, 1914. 

According to information supplied this office, Miss O’Malley is now in a leave 
without pay status, which will expire June 6, 1936. It is not her desire to 
resign from the Philippine service unless she is assured of a permanent posi- 
tion elsewhere. The question therefore arises as to whether or not she may 
legally be appointed in a temporary capacity on the force of this Commission 
while remaining in a non-pay status as a teacher under the Government of the 
Philippine Islands. It is the understanding of this office that the statutes pro- 
hibiting dual employment would not apply under such conditions, since Miss 
O’Malley’s salary as a teacher in the Philippine service is not paid, wholly or 
in part, from Federal appropriations. 

Miss O’Malley’s salary as an employee of the Philippine government is at the 
rate of $2,250 per annum. Her temporary appointment in this office is being 
considered at $1,620 per annum. In view of the statutes prohibiting dual em- 
ployment, the Commission requests a statement as to whether it would be per- 
missible for this office to effect Miss O’Malley’s temporary appointment, so far 
as such statutes are concerned, while she is on leave without pay from the serv- 
ice of the government of the Philippine Islands. It would be appreciated if 
your reply is expedited. 


The dual compensation statutes are not involved here, for the 
reason you suggest the salary as a teacher in the Philippine service 
uot being paid from Federal appropriations. There would appear 
to be no legal objection to the proposed temporary employment of 
Miss O’Malley in a Federal position by the Civil Service Commis- 
sion insofar as the laws of the United States are concerned—and 
without reference to the laws of the commonwealth of the Philippine 
Islands—assuming she is a citizen of the United States and otherwise 
qualified. 

There is for administrative consideration, however, whether the 
proposed employment would not be contrary to the spirit—although 
not the letter—of the dual compensation statutes, the provisions of 
Executive order dated January 17, 1873, prohibiting the employment 
of the personnel of State, Territorial, and municipal governments 
as Federal officers or employees (25 Comp. Dec. 234; 11 Comp. Gen. 
22), and the emergency legislation appropriating vast sums to create 
work relief for the unemployed. 
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(A-66476) 


APPROPRIATIONS—AVAILABILITY FOR DEVELOPMENT OF LABOR- 
SAVING DEVICE—CIVIL SERVICE COMMISSION 


There is no authority for the use of the appropriations for the United States 
Civil Service Commission for 1936 for the development or procurement of 
a specially constructed machine designed to grade examination papers, 
specifications for which cannot be drawn without development and experi- 
mentation. The terms of the appropriations not being ambiguous, resort 
may not be had to the hearings to determine their meaning in this respect. 


Comptroller General McCar] to the Civil Service Commission, January 6, 1936: 


There was received your letter of October 15, 1935, as follows: 


The Commission would appreciate your decision as to the procedure to be 
followed in developing and procuring a specially constructed machine to be 
operated by photoelectric devices, and designed to grade intelligence-test types 
of examination papers. A detailed statement concerning the machine is quoted 
for your information from the hearing before the sub-committee of the House 
Committee on Appropriations in charge of the second deficiency appropriation 
bill for 1935: 

“The heaviest item of the Commission’s work, of course, naturally is the 
giving of examinations, and a major cost is the rating of papers in examinations 
for which competition is greatest. Among these are examinations throughout 
the country for such positions as clerk or carrier in city post offices, railway 
postal clerk, and rural carrier. 

“The development of photoelectric devices within recent years has been such 
that the Commission’s director of research has studied their adaptability to 
the work of grading examination papers where the short-answer form of 
questions may properly be used, and has designed a machine which will utiliz 
these devices. ; 

“After careful study of these devices and frequent consultation with scientists 
of the Bureau of Standards and engineers in private industry, the Commission 
submitted estimate to * * * provide funds to build a machine which will 
rapidly and accurately perform any or all of the following functions: 

“1. It will count the total number of papers fed into the machine. 

“2. Feed the papers into the machine. 

“3. Reject, before feeding, all papers not properly stacked in feeder or in 
paper form to be inspected. 

“4, Check the answer to determine if it is the proper one; and, if so, tally it 
in the total grade as a count of one. 

“5. Total the grade of each paper, and indicate by printing or other means 
the grade in a predetermined position on the paper. 

“6. Indicate by marking on the paper if each question is answered correctly. 

“7, Not count the answer where two or more answers are given, although one 
might be correct. 

“8. Show how many correct answers were given to any and/or all questions 
in any batch of papers going through the machine; this information to be 
totalized on 100 counters on the machine itself. 

“The Commission believes that such a machine can be built which will do the 
work indicated, and the Bureau of Standards and the Bureau of the Budget 
concur in such belief. * * * 

“The machine will score a set of papers in approximately 5 seconds, as com- 
pared with 5 or 6 minutes for rating and reviewing a set at the present time. 
It is obvious that the successful development of such a machine will greatly 
expedite the Commission’s work and result in a material reduction in the cost 
of rating the class of examinations in which the short-answer type of questions 
is appropriate.” 

The Second Deficiency Appropriation Act, fiscal year 1935, approved under 
date of August 12, 1935, provides in part as follows: 


“CIVIL SERVICE COMMISSION 
“Salaries and expenses: For an additional amount for salaries and expenses, 


including the same objects specified under this head in the Independent Offices 
Appropriation Act, 1936, $25,000.” 
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It will be noted that this amount of $25,000 is appropriated for the purpuse 
of developing as well as procuring this machine as shown in House Document 
162, 74th Congress, which states as follows: 


“SUPPLEMENTAL ESTIMATES, CIVIL SERVICE COMMISSION 


“Salaries and expenses, Civil Service Commission, 1936 


“The purpose of this estimate is to enable the Civil Service Commission to 
develop and procure a specially constructed machine to be operated by photo- 
electric devices, and designed to grade intelligence-test types of examination 
papers. 

“The possibilities of developing such a machine have been investigated suffi- 
ciently to indicate the practicability thereof, and there is no question that such 
a machine in successful operation would permit of large savings in time and 
money. At present the rating of intelligence-test and similar examination papers 
by hand is a comparatively slow process, and in addition to the actual cost of 
rating, further unnecessary expense is involved in replying to premature in- 
quiries from interested persons regarding the grades attained, the establishment 
of registers, and related subjects. Most of this correspondence would be avoided 
if applicants could be informed promptly of the results of examinations. 

“To develop and purchase this machine it is estimated that an additional 
appropriation of $25,000 will be required.” 

As a consequence three questions are presented for your consideration and 
decision : 

The first question is whether the language in the Commission’s annual appro- 
priation will permit the purchase of such a completed machine as proposed. 
The appropriation act in question is stated in part as follows: 


“CIVIL SERVICE COMMISSION 


“For three Commissioners and other personal services in the District of Colum- 
bia, including personal services required for examination of Presidential post- 
masters, and including not to exceed $2,500 for employment of expert examiners 
not in the Federal service on special subjects for which examiners within the 
service are not available, and for personal services in the field; for medical ex- 
aminations; for necessary traveling expenses, including those of examiners 
acting under the direction of the Commission, and for expenses of examinations 
and investigations held elsewhere than at Washington, including not to exceed 
$1,000 for expenses of attendance at meetings of public officials when specifically 
directed by the Commission; for furniture and other equipment and repairs 
thereto; rental of equipment; supplies; advertising; telegraph, telephone, and 
laundry service; freight and express charges; street-car fares not to exceed 
$300; stationery; purchase and exchange of law books, books of reference, 
directories, subscriptions to newspapers and periodicals, not to exceed $1,000; 
charts; purchase, exchange, maintenance, and repair of motor trucks, motor- 
cycles, and bicycles; garage rent; postage stamps to prepay postage on matter 
addressed to Postal Union countries; special-delivery stamps; and other like 
miscellaneous necessary expenses not hereinbefore provided for, $2,020,000: Pro- 
vided, That notwithstanding any provisions of law to the contrary, the Civil 
Service Commission is authorized to expend during the fiscal year 1936 not to 
exceed $2,100 of this amount for actuarial services pertaining to the civil service 
and Canal Zone retirement and disability funds, to be obtained by contract, 
without obtaining competition, at such rates of compensation as the Commission 
may determine to be reasonable; Provided further, That no details from any 
executive department or independent establishment in the District of Columbia 
or elsewhere to the Commission’s central office in Washington or to any of its 
district offices shall be made during the fiscal year ending June 30, 1936, but 
this shall not affect the making of details for service as members of the boards 
of examiners outside the immediate offices of the district managers: Provided 
further, That the Civil Service Commission shall have power in case of emer- 
gency to transfer or detail any of its employees to or from its office or field 

orce.” 

The Commission is of the opinion that there is provided in the appropriation 
act ample authority for the procurement of such a machine because of the 
fact that it is a labor-saving device designed for use in connection with the rat- 
ing of examination papers. 

The second question upon which a ruling is requested may be stated as 
follows: Is the Commission authorized to contract for developing one experi- 











584 DECISIONS OF THE COMPTROLLER GENERAL 






mental machine with a reputable manufacturer to be selected from among a 
group of reputable manufacturers on the basis of the result to be obtained, espe- 
cially in view of the fact that no such machine is now in existence, that it 
would be experimental in fact and that, in all probability, only one such machine 
will be required? If the Commission is required to procure the machine after 
soliciting open competitive bids based upon detailed specifications, it would be 
required to carry on studies and experiments which in themselves would be 
extensive and necessarily expensive, before such detailed specifications could be 
drawn. In this connection your attention is invited to the decision of January 
7, 1926, 5 Comp. Gen. 463, wherein it was stated in part as follows: 

“While the matter is not free from serious doubt, it appears from the facts 
submitted that the primary object and purpose of the proposed purchase of the 
sample planes is to enable your department to practically ascertain the require- 
ments of the United States in the matter of planes for the use of the Post 
Office Department, which appear not now definitely known, by making further 
tests under actual use conditions of the two planes that now appear, from such 
tests as it has been practicable to apply, possible of use in such connection; 
there also now appearing no practical way of obtaining the required information 
as to the needs of your department in the matter and the possible uses of 
planes of the type here involved in connection therewith, except by actual 
use over a reasonable period of time, and that such use would be in the interest 
of the United States, the understood purpose being to put these planes, if pur- 
chased, into the work authorized by the appropriation involved, competition 
having been had as disclosed, I feel justified in this instance in withholding 
objection to the purchase of the two sample planes at the prices proposed. This 
is not, however, to be construed as authority for purchases under the submitted 
bids at other than the lowest price, as required by law.” 

The third and last question upon which the Commission desires a ruling may 
be stated as follows: Irrespective of the answer to question two the Commission 
desires to be advised whether it would be authorized to contract with the 
Bureau of Standards for the performance of service in developing specifications 
for the proposed machine. 

It is understood that reimbursement for services performed by the Bureau of 
Standards would be made in accordance with the provisions of section 601, 
title VI of the act of June 30, 19382. 

Your instructions and assistance in this matter will be greatly appreciated. 


Nowhere in the regular appropriation for salaries and expenses, 
1936, nor in the deficiency appropriation of $25,000 made in the 
act of August 12, 1935, for the same objects, is any mention made 
of a labor-saving device. And while the appropriation provides 
specifically for equipment there is nothing in the law to indicate 
an intent to authorize the procurement of any equipment other 
than such as may be obtained in the usual way after advertising as 
required by law. The appropriations are not ambiguous and, ac- 
cordingly, under the established rules of statutory construction, it 
is not permissible to refer to the hearings to determine the meaning 
of the appropriation. 11 Comp. Gen. 380; 14 id. 638. Further- 
more, the hearings cited were before the subcommittee of the House 
Committee on Appropriations, and there is nothing in the wording of 
the appropriation itself to put the Congress as a body on notice that 
the additional funds were being appropriated for experimental work 
such in indicated in your submission. The amount involved is so 
large and the purpose so novel that the proposed expenditure can- 
not be held to be authorized in the absence of a provision in the 
appropriation act or other statute so worded as to leave no room 
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for doubt as to the intent of the Congress to authorize such an 
expenditure. 

Under the circumstances it must be held that the use of the ap- 
propriation in question for the development or for the purchase 
of a machine of the kind described is not authorized. 

The questions presented are answered accordingly. 


(A-68979) 


SALARY AND EXPENSES OF PANAMA CANAL EMPLOYEE WHILE IN 
ATTENDANCE AT SCHOOL OF INSTRUCTION 


There being no statutory provision therefor, the payment of salary or reim- 
bursement of travel expenses and per diem in lieu of subsistence of an 
accredited representative of the Panama Canal Police Department while 
absent from headquarters in attendance at a course of scientific training, 


is unauthorized, notwithstanding the instruction is to be given by a 
Federal agency. 


Comptroller General McCarl to the Governor, Panama Canal, January 6, 1936: 
Reference is had to your letter of December 3, 1935, as follows: 


It has come to my attention that the Federal Bureau of Investigation, De- 
partment of Justice, at Washington, D. C., in cooperation with local and State 
law enforcement agencies, is contemplating conducting a course of scientific 
training in criminology and related subjects, and it is understood that the 
training will be available to an accredited representative of the Panama Canal 
Police Department. The isolated locality of the Isthmus precludes our police 
department from keeping currently informed on the advanced scientific methods 
in criminology and it is especially desired to take advantage of this opportunity 
for instruction by having a representative of our police department go to Wash- 
ington and take the course. 

It is understood the course will last for a period of twelve weeks and that 
there will be no expense to the Canal other than the travel and subsistence 
expense of the representative selected to take the course. 

Before making formal application to the Department of Justice for admis- 
sion of the representative of our police department, your advice is requested as 
to whether there are any legal restrictions against my authorizing official 


travel, and reimbursement of expenses incident thereto, for the purpose stated 
herein. 


It has been held by this office that the attendance at a college or 
other educational institution, either for the employee’s own improve- 
ment or for the good of the service, is not, ordinarily, within the 
scope of the appointment or duties of a Federal employee and that 
such employee would not be entitled either to compensation or to 
reimbursement of travel or other expenses while so occupied and 
rendering no service to the Government. 2 Comp. Gen. 17; 6 id. 
15. The fact that the instruction is to be given by a Federal agency 
does not authorize the application of a different rule. A-40393, 
January 26, 1932. There appears no provision in the appropriations 
of the Panama Canal specifically authorizing an expenditure for 
such purpose. Hence, it must be held that the payment of salary 
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or reimbursement of travel expenses and per diem in lieu of sub- 
sistence would not be authorized during the period of absence from 
headquarters for the purpose indicated. 

The question presented is answered accordingly. 


(A-69353) 


CONTRACTS—SPECIFICATIONS—BITUMINOUS COAL CONSERVATION 
ACT OF 1935 


Contracts for the purchase of packing house and dairy products are not within 
the terms of section 14 (b) of the Bituminous Coal Conservation Act of 
1935, 49 Stat. 1007, and a bid from which has been deleted a provision that 
the contractor agrees that he will buy no bituminous coal to use on or in 
the carrying out of the contract from any but a code producer may be 
considered along with other bids received. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Jan- 
uary 6, 1936: 


There has been received your letter of December 24, 1935, as 
follows: 


Under date of December 12, 1935, the manager, Veterans’ Administration 
facility, Wichita, Kansas, opened bids for furnishing that facility during the 
months of January and February 1936 certain packing houses and dairy 
products. The bids of Swift & Company for furnishing said products during 
the period indicated are enclosed and it will be noted that this company has 
deleted from its bids the following condition inserted pursuant to Circular 
Letter No. 123, issued October 2, 1935, by the Procurement Division, Treasury 
Department : 

“In accordance with the provisions of section 14 (b) of the Bituminous Coal 
Conservation Act of 1935 (Public, No. 402, 74th Congress, approved August 30, 
1935) the contractor agrees that he will buy no bituminous coal to use on or in 
the carrying out of this contract from any producer except such producer be a 
member of the Bituminous Coal Code set out in accordance with section 4 of 
‘said act as certified to by the National Bituminous Coal Commission.” 

Please advise whether the bids of Swift & Company should be rejected in 
view of their refusal to subscribe to the above quoted condition, returning the 
bids with your decision. 

It will be appreciated if this matter is given attention at your earliest con- 
venience as it is essential that contracts for supplying packing house and dairy 
products be awarded in sufficient time to permit the facility to place orders 
in sufficient time to procure certain deliveries by January 1, 1936. 


The question stated in the next to the last paragraph of your letter 
is answered in the negative. The bids of Swifts & Company should 
be considered along with other bids for the reason that contracts for 
the purchase of such supplies are not within the terms of section 14 
(b) of the Bituminous Coal Conservation Act of 1935. See copy 
of my decision dated December 19, 1935, A~68690, 15 Comp. Gen. 544. 

The papers enclosed with your letter are returned. 
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(A-66228) 


COMPENSATION—FRAUDULENTLY OBTAINED EMPLOYMENT— 
PANAMA CANAL 


Employment obtained with the Panama Canal by fraudulent misrepresentation 
and deceit confers no enforceable right to compensation that has not been 
paid. 


Comptroller General McCarl to the Governor, The Panama Canal, January 7, 
1936: 


Consideration has been given your letter of September 27, 1935, 
as follows: 


PAYMENT FOR EMPLOYMENT SECURED FRAUDULENTLY 


1. As an incident of the reduction of force among employees of the Panama 
Canal occasioned several years ago by the depression, a circular was issued by 
direction of the Governor of the Panama Canal requiring that former employees 
discharged on account of reduction of force or lack of work be given preference 
in new employments over persons who had not been employed previously, pro- 
vided that the former employee was fully qualified to perform the work 
required. A copy of this circular, dated January 30, 1932, is enclosed. Although 
stated to be a temporary measure it has remained in effect. As evidence of 
former employment, the individuals discharged for reduction of force or through 
expiration of temporary employment were allowed to retain the metal identifica- 
tion checks (round checks numbered below 95,000) which had been issued to 
them at the time of their employment. Possession of such check was made a 
requisite for an employment or reemployment except in cases in which qualified 
holders of metal checks of the specified type were not available. 

2. As a consequence of this requirement of possession of the specified type 
of metal check, an individual who was not previously employed secured such a 
metal check from an unemployed possessor of such check by loan, purchase, 
theft, or otherwise, and, presenting himself as the rightful possessor of the 
check and representing himself as that individual by name, secured employment. 
Subsequently, on check of records, including thumb prints of the individuals, 
the fraudulent nature of the entry into service was discovered, and the person 
who had secured employment fraudulently was discharged from service, and 
objections to his reemployment were entered. 

8. There has arisen the question of whether an individual who thus secures 
employment through misrepresentation, and thus evades the requirements of 
the Panama Canal in its selection of employees, is entitled to pay for services 
rendered during the period of such fraudulent employment. It may be assumed 
that the actual duties of the position were performed satisfactorily and that 
as far as performance goes the Government has received services in proportion 
to the compensation established for the work in question. The question is 
whether such misrepresentation as has been outlined, in securing employment, 
constitutes a degree of fraud such as would warrant or require the withholding 
of pay from the individual concerned for work which he has performed. 

4. Your decision is requested as to whether the individual may be paid unpaid 
wages due for services rendered, and if so, whether payment should be made 
under his rightful name or under the assumed name under which he was car- 
ried on the pay roll. 


It appears that but for the fraudulent misrepresentation and de- 
ceit practiced by the employee referred to in your letter, he could not 
have obtained the employment, and that, upon discovery of the 
fraudulent nature of the entry into service, the employee was imme- 
diately discharged. Under such circumstances, the contract of em- 
ployment cannot be made the basis of a legal claim for services ren- 
dered thereunder. At most, he could be regarded as only a de facto 
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employee and as such entitled to retain such payments as may have . 
been made to him, but having no enforceable right to compensation ( 
that had not been paid. ; 
Accordingly, you are advised that no payment to this employee is d 
authorized for service rendered under the fraudulently obtained 
employment. ‘ 
Cc 

C 

f 

(A-67600) 

( 

CONTRACTS—TAX-EXEMPT ARTICLES—REVENUE ACT OF 1935 t 


Future contract specifications involving articles subject to excise tax under 
the Revenue Act of 1932 but made tax exempt effective October 1, 1935, 
by the Revenue Act of 1935, 49 Stat. 1025, if sold for the exclusive use 
of the United States, etc., should require only that the bidder state, if 
he be a manufacturer, producer, or importer, whether the amount of such 
tax has been considered in fixing the amount of the bid and whether he 
has claimed or will claim exemption from, credit for, or refund of such 
tax. 

Deduction from the bid price of the amount of the tax imposed on articles 
under the Revenue Act of 1932, made tax exempt effective October 1, 1935, 
by the Revenue Act of 1935, 49 Stat. 1025, if sold for the exclusive use of 
the United States, etc., is unnecessary either prior or subsequent to award, 
and payments for deliveries made on or after October 1, 1935, under con- 
tracts entered into prior to that date should be made at the contract price, 
but in such cases no administrative certificate should be furnished the 
contractor to enable him to claim a refund of the tax paid. 


Comptroller General McCarl to the Secretary of the Navy, January 7, 1936: 


There has been received your endorsement of November 12, 1935, 
requesting decision of certain questions presented in a letter of 
November 1, 1935, from the Commandant of the Marine Corps, as 
follows: 


ie ite pete i a 


- 1. In connection with the purchase and payment for material affected by the 
provisions of section 620 of the Revenue Act of 1932, as amended by section 
401 of the Revenue Act of 1935, various questions have arisen, on which it 
is desired that a ruling be obtained from the Comptroller General. 

2. In the issuance of fature specifications covering the purchase of articles on 
which a tax is imposed by the Revenue Act of 1932, based on quantity, such 
as gasoline, lubricating oil, tires, tubes, etc., where the amount of tax can 
be accurately determined, it is proposed to include a stipulation similar to that 
used in the past with respect to State taxes, i. e., that the bid price is exclu- 
sive of the Federal tax. With regard to other articles, however, upon which 
the tax is based on the manufacturer’s sale price, it is contemplated that specifi- 
cations will continue to be issued containing the following tax clause: 

“It is understood that the prices set forth in this bid include, as a part of 
the purchase price to be paid for the supplies, all sales tax duties, imposts, 
revenues, excise or other taxes applicable to the supplies covered by this bid 
under any law in force upon the date this bid is opened. If any change in 
the amount of such taxes is made by Congress, or if any new taxes are made 
applicable to such supplies by Congress after the date of opening of this bid, 
the prices named in this bid will be increased or decreased accordingly and 
entered on invoice as a separate item.” 

The continued use of the above clause is proposed by reason of the fact that 
where articles of the class in question are purchased from a retailer or distribu- 
tor after having been involved in various transactions from the manufacturer to 
the contractor, the tax loses its identity, becoming, in some cases, merely a part of 
the price and in others being entirely absorbed, thus making it difficult to deter- 
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mine what amount of tax, if any, is reflected in the bid price. Applying the 
principle established by decisions of the Comptroller General, references (c) and 
(d), it appears that in the case of bids opened subsequent to 30 August 1935, 
the date of approval of the act, the bidder should be presumed to have knowl- 
edge of the fact that, effective 1 October 1935, the tax imposed by the Revenue 
Act of 1982 is not applicable to material sold to the Government, and accord- 
ingly submit his bid exclusive of such tax. A decision is desired as to whether 
the above clause may be so interpreted and whether, in making payments under 
contracts based on such bids, the full contract price may be allowed. In this 
connection, a decision is specifically desired as to the amount to be paid under 
contract NOm—18968, dated 28 September 1985 with the Colonial Oil Company 
for furnishing gasoline to the Marine Barracks, Parris Island, 8S. C., during the 
period 1 October to 31 December 1935 at $0.0847 per gallon, the bid having been 
opened 20 September 1935, and no provision regarding tax having been included 
therein other than the above clause. 

3. In connection with deliveries of material on or after 1 October 1935 under 
contracts based on bids opened prior to 30 August 1935, containing the above 
clause, a question arises as to the method of making adjustments in price by 
reason of the inclusion of the tax. No difficulty in making such adjustments 
will be experienced in connection with articles subject to the tax based on 
quantity. Considerable difficulty is anticipated, however, for the reasons men- 
tioned in the preceding paragraph in determining the amount to be deducted 
in connection with articles subject to tax based on manufacturer's sale price. It 
is, therefore believed that it would be advantageous, provided that a deduction 
in the settlement of the account on the one hand, and a corresponding refund 
from the Collector of Internal Revenue on the other hand, is not a mandatory 
requirement of the law, to make payment at the full contract price and balance 
the transaction by withholding the exemption certificate which would otherwise 
be furnished to enable the manufacturer to obtain a refund. The result would 
be the same insofar as the total outlay of public funds is concerned, the only 
difference being that the proposed procedure would effect a saving in revenue 
collections and a corresponding charge against the appropriation from which 
the amount is payable. It is believed, however, that the amount involved would 
not be sufficient to present a serious objection. If the proposed procedure is not 
approved, it is desired that a decision be rendered as to the proper method of 
determining the amount to be deducted as representing tax. 


The tax to which the letter appears to have direct reference is the 
“manufacturers’ excise tax” imposed by title IV of the Revenue Act 
of 1932, as amended by the act of May 10, 1934, 48 Stat. 762, on 
articles listed therein. The tax was laid on such articles sold in the 
United States by the manufacturer, producer, or importer into the 
United States, to be paid by the manufacturer, producer, or import- 
er, or in certain instances by those who acquired from the manu- 
facturer, producer, or importer by operation of law or as a result of 
any transaction not taxable under the title, the right to sell an 
article subject to the tax. 

Section 401 of the Revenue Act of 1935, approved August 30, 
1935, 49 Stat. 1025, amended section 620, “Tax-free sales”, of the 
Revenue Act of 1932, as amended by section 4 of the act of June 16, 
1938, 48 Stat. 255, so as to provide in substance that under regula- 
tions prescribed by the Commissioner of Internal Revenue with the 
approval of the Secretary of the Treasury, no tax under said title IV 
shall be imposed with respect to the sale of any article for the ex- 
clusive use of the United States, any State, Territory of the United 


States, or any political subdivision of the foregoing, or the District 
of Columbia. 
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Section 621, “Credits and returns”, of the 1932 act, as amended by 
section 4 of the act of June 16, 1933, 48 Stat. 255, was further amend- 
ed by the act of August 30, 1935, to provide that a credit against 
tax under the title or a refund, may be allowed or made to a manu- 
facturer, producer, or importer in the amount of the tax paid by 
him under the title with respect to the sale of any article to any ven- 
dee, if the manufacturer, producer, or importer, has in his posses- 
sion such evidence as the regulations may prescribe that on or after 
the first day of the second month following the date of the enact- 
ment of the Revenue Act of 1935, such article was, by any person, 
resold for the exclusive use of the United States, any State, Terri- 
tory of the United States, or any political subdivision of the fore- 
going, or the District of Columbia. 

The Commissioner of Internal Revenue has issued regulations 
and amendments to existing regulations to meet the provisions of 
the Revenue Act of 1935. Those regulations were approved by the 
Acting Secretary of the Treasury, November 12, 1935, are desig- 
nated Treasury Decisions 4604 and 4605, and are in pertinent part as 
follows: 


On and after October 1, 1935, no tax attaches if the article is sold by the 
manufacturer direct to the United States, any State, Territory of the United 
States, or any political subdivision of the foregving, or the District of Columbia, 
for its exclusive use, provided the exempt character of the sale is established 
as required by these regulations. 

On and after October 1, 1935, no sale may be made tax free by the manu- 
facturer to a dealer for resale to the United States, any State, Territory of 
the United States, or any political subdivision of the foregoing, or the District 
of Columbia, even though it is known at the time of the sale that the article 
will be so resold. However, where any dealer resells a tax-paid article on 
or after October 1, 1935, to any of the governmental units named above for 
its exclusive use, the manufacturer who paid the tax to the United States on 
his sale of the article in question may secure a refund or credit in accordance 
with the provisions of article 71, as amended. 

To establish the right to exemption from tax where the sale of an article 
is made by the manufacturer on or after October 1, 1935, direct to the United 
States, any State, Territory of the United States, or any political subdivision 
of the foregoing, or the District of Columbia, for its exclusive use, it is 
necessary that (1) the manufacturer have definite knowledge prior to or at 
the time of sale, that the article in question is purchased for such use, and 
(2) he obtain from authorized officer of the United States, State, Territory 
of the United States, political subdivision, or District of Columbia, as the case 
may be, and retain in his possession a properly executed exemption certificate 
in the form prescribed by this article. 

” * * * * - * 


In the case of a sale of a taxable article by a manufacturer to a dealer, 
where title passes threugh one or more persons in a chain of sales from the 
manufacturer to a consumer, and such article is, on and after October 1, 1935, 
used or resold for a purpose or use specified in section 621 (a) (3) (A), 
the manufacturer who paid the tax to the United States may be allowed a 
refund or may take credit’ against the tax shown to be due upon any subse- 
quent monthly return in the amount of tax paid by him with respect to the 
sale of such article, provided he can establish by satisfactory evidence (1) that 
such article has been used, or resold, for one of the uses specified in such 
section; (2) the name and address of the ultimate vendor; (3) the name and 
address of the consumer, and the use made or to be made of such article; 
(4) the date the tax on his sale of such article was paid to the United States; 
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and (5) that he has repaid or agreed to repay the amount of such tax to the 
ultimate vendor, or has obtained the consent of the ultimate vendor to the 
allowance of the credit or refund. 

These regulations and the regulations which they amend prescribe 
in detail the procedure to be followed by the manufacturer, pro- 
ducer, or importer to obtain a credit against the tax or a refund 
thereof, both where a sale is made by the manufacturer, producer, or 
importer, direct to the United States, or to others who resell to the 
United States. The whole procedure is dependent upon the produc- 
tion by the manufacturer, producer, or importer of evidence satis- 
factory to the Commissioner of Internal Revenue that the articles 
involved have in fact been sold either directly or through other pur- 
chasers, for the exclusive use of the United States and that the 
United States has not paid the amount of the tax as a part of the 
purchase price or otherwise. 

Neither the revenue law nor the regulations of the Commissioner 
appear to be mandatory upon the seller so far as sales to the United 
States are concerned, that is to say, under said law and regulations 
such sales may be made without payment of the tax thereon or the 
tax may be paid and refund claimed. The law provides that “under 
regulations issued by the Commissioner” no tax shall be imposed. The 
regulations issued by the Commissioner place upon the manufacturer 
the entire responsibility of establishing the facts entitling him to 
credit or refund. It appears that both the law and the regulations 
leave a bidder, manufacturer or otherwise, free to include or ex- 
clude the amount of the tax in submitting bids to the Government, 
subject to the provision that if the bid excludes the tax, the con- 
tractor may comply with the Commissioner’s regulations and obtain 
relief therefrom, while if the price includes the tax he, of course, 
would not be entitled to relief. It would appear further that so far 
as the Government is concerned, the net result is the same in either 
event. That is to say, the exclusion of the tax in prices bid to the 
Government would result in conserving appropriated funds for the 
department involved while Treasury receipts would be diminished by 
the amount of the tax, whereas inclusion of the tax would increase 
the charge under the appropriation involved with a corresponding 
increase in Treasury receipts, 

In view of the terms of the law and the regulations of the Commis- 
sioner of Internal Revenue, it appears desirable in future specifica- 
tions to require only that where the bidder is manufacturer, producer, 
or importer of any article subject to excise tax under title IV of the 
Revenue Act of 1932, as amended, the bidder state whether the 
amount of such tax has been considered in fixing the amount of his 


bid and whether he has claimed or will claim exemption from, credit 
87459°—36——39 
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for, or refund of such tax with respect to the sale of said articles. 
There is suggested the following, which would appear adequate: 


To be executed only where the bidder is manufacturer, producer, or importer 
of any article bid on which is subject to excise tax under title IV of the Revenue 
Act of 1932, as amended.—The amount of Federal taxes paid or payable on 
articles subject to tax under title IV of the Revenue Act of 1932, as amended, 
are (included—excluded) in the prices bid herein, and the bidder (has—has not) 
claimed and/or (will—will not) claim exemption from, credit for, or refund of 
such tax with respect to sale of said articles, as provided by law. 

No other provision with respect to any existing Federal tax should 
appear in the bid or contract. 

With reference to the question raised on page 2 of the letter, supra, 
relative to bids opened subsequent to August 30, 1935, you are in- 
formed that the two decisions of this office cited in the submission, 
14 Comp. Gen. 44 and 14 Comp. Gen. 516, are not for application. 
For the purpose of payment under a Government contract, the con- 
tractor may be presumed to have included in his bid price all neces- 
sary elements of cost, but where the interests of the Government are 
concerned it may not be presumed that a bidder has excluded an 
unauthorized item. It is to be observed further, that in order to ob- 
tain a credit or refund of the tax in the event it is not included, 
that fact must be established by a contractor or the manufacturer, 
producer, or importer entitled thereto. In order to obtain such relief 
there must be furnished an affidavit by a responsible representative 
of the Government to that effect. It would seem, therefore, both in 
the interests of the contractor and the United States that it be defi- 
nitely established in every instance that the tax has or has not been 
included in the bid price, as the case may be. However, the ultimate 
result will be same in either event. If the bid price included the 
tax the contract price should be paid but no representative of a 
department or agency of the Government should make any affidavit 
or statement whereby a contractor may obtain relief. If, on the 
other hand, it be established that the tax was excluded in submission 
of the bid, the contractor would be entitled, upon establishment of 
that fact, to claim a refund from the Commissioner of Internal 
Revenue. 

With particular reference to the inquiry as to payment under 
contract NOm-18968, September 28, 1935, with the Colonial Oil 
Co., it would appear proper to pay for the gasoline delivered at 
the contract price of $0.0847 per gallon. If, however, it is determined 
that the contract price per gallon is inclusive of the Federal tax no 
statement or certificate should be given the contractor with reference 
thereto such as would permit the contractor to claim a refund of the 
tax. 

In view of the conclusion reached above, no adjustment in price 
by reason of the inclusion of the tax in connection with deliveries of 





DECISIONS OF THE COMPTROLLER GENERAL 593 


material on or after October 1, 1935, on contracts based on bids 
opened prior to August 30, 1935, appears necessary. Where a bidder 
in submitting a bid certified that the prices included Federal tax, 
payment should be made at the contract price and no possible under- 
taking to obtain relief from the taxes should be considered. 

Since the right of a contractor to relief from or refund of the 
tax imposed by title IV of the Revenue Act of 1932, as amended, is 
wholly dependent upon the establishment by the contractor that 
the articles involved have been sold to the Government tax-free, 
or that the price to the Government did not include any amount 
as a result of the tax, the conclusion stated in circular letter no. 
124, October 2, 1935, of the Treasury Department, Procurement 
Division, that— 

It will be necessary to deduct the amount of the Federal excise tax from the 
purchase price of the articles enumerated in said Title IV of the Revenue 
Act of 1982. 
does not appear to be in entire accord with the law and regulations, 
supra. As pointed out, the right of the contractor to remission 
or refund of the tax is dependent upon whether a sale is actually 
made to the Government tax-free. The necessity for deduction of 
the tax from the bid price either prior or subsequent to award does 
not appear under the circumstances. 


(A-66226) 


COMPENSATION—UNSKILLED LABORERS—OCCASIONAL TEMPORARY 
ASSIGNMENT TO WORK OF A HIGHER CLASSIFICATION 


The occasional temporary assignment of men employed as unskilled laborers to 
work of a higher classification does not of itself entitle them to the rate 
of pay applicable to the work to which so temporarily assigned, particularly 
where payment has been accepted during such periods at the lower rate 
without objection. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, January 
10, 1936: 


There has been considered the matter presented in your letter of 
October 7, 1935, as follows: 


Work was begun in March 1934 for the construction of a fire line grid (water 
main) and domestic water supply at Veterans’ Administration Facility, Los 
Angeles, California. Payments for labor and materials, up to and ineluding 
July 15, 1934, were made out of the annual salaries and expenses appropriation 
for the Veterans’ Administration, but beginning July 16, 1934, payments for labor 
were made from a fund of $40,000.00 allotted by the Public Works Administra- 
tion. From this fund $38,000.00 was allotted to the Facility July 20, 1934 
(exhibit no. 18-B attached hereto) ; $1,000.00 was allotted May 23, 1935, and 
$600.00 was allotted August 6, 1935. 

The records of the Veterans’ Administration pertaining to this project (desig- 
nated Federal project no. 15) show that on September 1, 1935, payments had 
been made in the sum of $38,994.73, and that the outstanding obligations 
amounted to $778.66, leaving an unobligated balance of $226.61. A small amount 
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of work has been done since August 31, 1935, to complete the project, but up 
to date the Facility has not reported the cost thereof. 

Complaints having been made that certain laborers employed on this project 
were entitled to a wage in excess of that paid to them, an investigation was made 
by Mr. Wallace Howland, special agent, PWA, Division of Investigations, 
Department of the Interior. A copy of his report dated June 25, 1935, is for- 
warded herewith. Your advice is respectfully requested what action should be 
taken by the Veterans’ Administration in reference to the allegations of under- 
payment of wages. 

The allegations of intoxication on the part of the superintendent of construc- 
tion and on the part of the timekeeper are receiving attention. 


The report of the special agent of the Public Works Administra- 
tion, Division of Investigations, Department of the Interior, of 
June 25, 1935, together with exhibits therewith, referred to in the 
letter, swpra, is to the effect that five men originally employed as 
unskilled laborers on the project involved at the hourly wage rate 
of 45 cents were thereafter put to work from time to time helping 
calkers in the installation of pipe, and that the established rate of 
wage for calkers’ helpers was 80 cents per hour. The special agent 
recommended that the five men be paid varying amounts according 
to the number of hours each was employed helping the calkers, rep- 
resenting the difference between the wage rate of 45 cents and the 
rate of 80 cents, or 35 cents, the aggregate amount being $1,441.48. 

It appears that prior to July 16, 1934, the project was carried on 
with funds made available under an annual appropriation for the 
Veterans’ Administration; that all men were hired through the local 
office of the Veterans’ Administration Facility, West Los Angeles; 
that with the exception of unskilled laborers all were required to 
have a civil-service rating as skilled journeyman or mechanic; that 
unskilled laborers were all veterans, and that the wages paid were 
in accordance with the regular wage scale of the Veterans’ Adminis- 
tration under the supervision of the Civil Service Commission. Be- 
ginning with July 16, 1934, work was prosecuted with funds allotted 
to the Veterans’ Administration by the Public Works Administra- 
tion and labor was employed upon certification of the Reemployment 
Service of the Department of Labor. It is stated that the regular 
wage scale of the Veterans’ Administration provided for a wage of 
80 cents an hour to calkers’ helpers. Upon transfer of the work from 
the regular appropriation to the Public Works funds, a list setting 
forth the wages being paid was submitted to the Public Works Ad- 
ministration of Los Angeles, July 28, 1934. This list showed ordi- 
nary laborers 45 cents and calkers’ helpers 80 cents per hour. The 
rates were approved by the Public Works Administration July 31, 
1934, with certain changes not here involved. 

The men were employed as unskilled laborers, apparently engaged 
in ditch digging. At different times during their employment they 
helped the calkers. Apparently at no time were they classified as 
calkers’ helpers or continuously employed as such for a considerable 
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period of time. They were paid at their regular rate of pay as un- 
skilled laborers, and, according to the superintendent of construc- 
tion, accepted payment at that rate without objection. If the men 
were in fact entitled to certification in a status other than as un- 
skilled laborers, it is to be assumed such certification would have 
been made, or at least contended for, and wages fixed and paid 
accordingly. It would be improper, of course, to employ men as 
unskilled laborers but actually for work entitling to a higher classi- 
fication and better pay, but the circumstance that an unskilled 
laborer is, upon occasion, engaged on work which usually would 
be performed by a person otherwise classified does not ordinarily 
contemplate adjustments and readjustments in the compensation rate 
in connection with each such occasion, or, per se, entitle such un- 
skilled laborer to the rate of pay applicable to the particular class 
of work to which so temporarily assigned—there being involved a 
particular matter and it being generally recognized that the status 
in which a person is classified controls the rate of pay and not neces- 
sarily the class of work to which he may be occasionally but tempo- 
rarily assigned from time to time as exigencies may require. 

As the facts appear, the five men were classified and employed as 
unskilled laborers, and, in general, actually performed the work of 
unskilled laborers. While occasionally they were temporarily as- 


signed to assist calkers it does not appear they were ever classified 
or employed as calkers’ helpers, and the extent of their use on work 
other than of the grade for which classified and employed was not 
such as to justify at this time such retroactive adjustments as to 
entitle to a higher rate of pay than that for which classified and 
employed, and paid. See also 2 Comp. Gen. 16. 

Your submission is answered accordingly. 


(A-66724) 
POSTAL SERVICE—TRANSFERS 


There being no statutory requirement that original appointments of driver- 
mechanics in the motor vehicle service of the Postal Service shall be in 
the first salary grade, it is within administrative discretion, with the 
approval of the Civil Service Commission, to transfer and appoint em- 
ployees from some other branch of the Postal Service, including a 
mechanic’s helper with the necessary qualifications, to the position of 
driver-mechanic, and pay them initially in any of the five automatic 
salary grades. 


Comptroller General McCarl to the Postmaster General, January 10, 1936: 
Consideration has been given your letter of October 21, 1935, 
as follows: 


As a result of a recent reorganization of the motor-vehicle service at Newark, 
New Jersey, there is no longer a need for the services of one Edward J. Hard. 
ern in the capacity of a mechanic’s helper, and although under the law in- 
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‘ 


corporated in 39 U. S. C. 116, Supp. V he is eligible for promotion to the first 
grade of general mechanic or special mechanic, there is no vacancy which will 
permit of it. Mr. Hardern was appointed to the position of a mechanic’s helper 
on July 1, 1929, at a compensation of $1,600 per annum. He was promoted to 
$1,700 on July 1, 1930, and to $1,800 on July 1, 1931. He is therefore receiving 
the maximum salary provided by the act of July 1, 1930, for mechanic’s helper. 

While the services of Mr. Hardern are not required on purely mechanical 
work, they could be utilized to good advantage in the capacity of a driver- 
mechanic which designation contemplates the operation of trucks as well as 
the making of minor repairs and adjustments as they may become necessary. 

In view of the existing conditions and in consideration of the number of 
years Mechanic’s Helper Hardern served in the $1,800 grade, it is contemplated 
assigning him to the position of driver-mechanic at a salary of $1,900 per 
annum. Your decision is sought as to whether the proposed change in assign- 
ment is permissible under the law. 


The position of mechanic’s helper with salary rate of $1,800 per 
annum effective from July 1, 1931, now held by Edward J. Hardern, 
and the position of driver-mechanic to which it is proposed to trans- 
fer and appoint him with $100 per annum increase in compensation, 
are both in the motor-vehicle service of the Postal Service, the 
salary rates of which are controlled by section 6 of the act of 
February 28, 1925, 43 Stat. 1060. 

That statute as amended by the act of June 27, 1930, 46 Stat. 825, 
provides as follows: 

The salary grades of mechanics’ helpers employed in the motor-vehicle service 
shall be $1,600, $1,700, and $1,800 per annum: Provided, That original appoint- 
ments shall be made to the $1,600 grade, and promotions shall be made to the 
next higher grade at the beginning of a quarter following one year’s satisfactory 
service in each grade: Provided further, That after one year’s service in the 
$1,800 grade mechanics’ helpers may in the discretion of the Postmaster General 


be promoted to the first grade of general mechanics or special mechanics, as 
vacancies occur: Provided further, That this Act shall be effective July 1, 1930. 


The act of February 28, 1925, with reference to driver-mechanics, 
provides as follows: 


That driver-mechanics employed in the motor-vehicle service shall be divided 
into five grades: First grade, salary $1,600; second grade, salary $1,700; third 
grade, salary $1,800; fourth grade, salary $1,900; fifth grade, salary 
$2,000; * * * Provided further, That driver-mechanics employed in the 
motor-vehicle service shall be promoted successively after one year’s satisfactory 
service in each grade to the next higher grade until they reach the fifth grade 

at the respective offices where employed: * . 


It should be noted that whereas it is specifically provided that 
original appointments of mechanics’ helpers shall be made to the 
$1,600 grade, the minimum, there is no such requirement with regard 
to original appointments of driver-mechanics. 

In decision of October 28, 1927, 7 Comp. Gen. 295, there were con- 
sidered and distinguished the respective sections of the act of Feb- 
ruary 28, 1925, classifying the salary grades of clerks in first- and 
second-class post offices and carriers in the City Delivery Service, and 
clerks in the Railway Mail Service. It was held that as there was 
no statutory provision requiring clerks in first- and second-class post 
offices and carriers in the City Delivery Service to be originally 
appointed in salary grade 1, it was within the discretion of the 
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Post Office Department to reinstate or transfer employees from some 
other branch of the Postal Service, with the approval of the Civil 
Service Commission, to positions of clerks or carriers and pay them 
initially in an automatic salary grade above the minimum. This 
authority was held not to be applicable to the reinstatement or trans- 
fer of clerks to the Railway Mail Service for the reason that the 
statute specifically required all original appointments in the Railway 
Mail Service to be as substitutes. 

Likewise, as there is no statutory requirement that original ap- 
pointments of driver-mechanics shall be in the first grade, it is 
within the discretion of the Post Office Department, with the ap- 
proval of the Civil Service Commission, to transfer and appoint 
an employee from some other branch of the Postal Service, including 
a mechanic’s helper with the necessary qualifications, to the position 
of driver-mechanic and pay him initially in any of the five automatic 
salary grades. 

Accordingly, the proposed change in assignment of Edward J. 
Hardern, with the approval of the Civil Service Commission, would 
not contravene the law. 


(A-64859) 


LEAVES OF ABSENCE—POSTAL SERVICE 


An employee of the Postal Service whose annual and sick leave has been ex- 
hausted and who is in a nonpay status may not be paid for Sundays and 
Saturday half-holidays when no service has been performed. 

An employee of the Postal Service whose annual and sick leave has been 
exhausted and who is in a nonpay status at the end of a leave year, is 
not entitled to annual and sick leave with pay at the beginning of a new 
leave year without a return to duty, notwithstanding the act of July 28, 
1916, 39 Stat. 413, prohibiting the dropping from the rolls by the Postmaster 
General of employees absent on account of illness for less than 1 year. 


Comptroller General McCarl to the Postmaster General, January 11, 1936: 


There has been received letter dated July 5, 1935, from the First 
Assistant Postmaster General referring for my consideration letter 
dated June 7, 1935, to him, from the Postmaster, Franklin, Va., 
as follows: 


This office is attempting to ascertain what salary, if any, is due to the 
estate of City Carrier William C. Byrd, deceased. Carrier Byrd was in the 
$2,100 class, his last day of actual service being June 4, 1934, and his death 
occurring on January 11, 1935. On June 4, 1934, Carrier Byrd had exhausted 
both his sick leave and annual leave for the fiscal year 1934. This office paid 
Carrier Byrd the sum of $25.23 for Sunday and Saturday half-holiday service 
for the month of June 1934, and we should like to know if this was correct, and 
if not, what amount, if any, should have been paid him. 

Under date of August 8, 1934, your office wrote us (initials SPD-1). that 
Carrier Byrd might be granted sick and annual leave for the fiscal year 1935, 
none of which has been paid him, since he kept expecting to return to duty 
and did not desire either annual or sick leave at the time. 

On the strength of your letter referred to above, this office thinks that the 
estate of Carrier Byrd is entitled to 8 days annual leave and 5% days sick 
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leave from July 1, 1934, to the date of his death on January 11, 1935, or 
a total amount of $69.09, less the $25.23 referred to in the first paragraph 
of this communication, if that amount should not have been paid him; or a 
net amount due his estate of $43.86. 

Will you kindly advise this office just what is due the estate of Carrier Byrd 
in the premises, giving us the amount which should be paid him in dollars and 
cents? 

The Postmaster, Franklin, Va., further reported to this office by 
letter of August 9, 1935, in part, as follows: 

Mr. Byrd’s sick leave had been exhausted before the first of June 1934. You 
will note that the final 6 hours of his annual leave was taken on June 5th 
and that he did not report for duty at any time after June 4th. 

No payments for salary were made to Mr. Byrd during the fiscal year 1935, 
nor did he report for duty at any time during that year. As previously reported 
his death occurred on January 11, 1935. 

Two questions are presented. First, whether an employee of the 
Postal Service who has exhausted all annual and sick leave during 
a fiscal or leave year is entitled to payment of salary for Sundays 
and Saturday half-holidays when he has rendered no service; second, 
whether an employee of the Postal Service who because of illness 
has been in a nonpay status for less than a year, is entitled to annual 
and sick leave with pay at the beginning of a new fiscal or leave 
year without a return to duty. 

The first question is answered in the negative. There is no au- 
thority of law whereby an employee of the Postal Service may be 
paid for Sundays and Saturday half-holidays when no service has 
been performed and when all annual and sick leave has been ex- 
hausted. 9 Comp. Gen. 350; 14 id. 737. 

With reference to the second question, there is for consideration 
the act of July 28, 1916, 39 Stat. 413, which provides, in part, as 
follows: 


That the Postmaster General shall not approve or continue any rule or 
regulation which terminates the employment of any employee by reason of 
absence on account of illness for a period of less than 1 year. * * *, 


It appears that prior to the passage of this act, the Postal Laws 
and Regulations provided that— 

Postmasters may, in addition to the leave of absence with pay provided by 
law, grant leave of absence without pay to carriers (clerks in first- and second- 
class post offices and city and rural letter carriers), such leave not to exceed 
30 days in any one fiscal year. Applications for leave of absence to cover a 
longer period in cases of illness or disability received in the service must be 
submitted by the postmaster to the First Assistant Postmaster General, with a 
full statement of the facts, but leave of absence for more than 150 days in one 
fiscal year will not be granted in any such case. Carriers who desire to be 
absent for longer periods will be dropped from the rolls without prejudice. 

It seems clear that the intent of the act of July 28, 1916, 39 Stat. 
413, is not to make an exception, in the case of postal employees, to 
the general rule that leave of absence with pay is dependent upon 
service, but merely to prohibit the dropping from the rolls, by the 
Postmaster General, of employees who are absent from their duties 
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on account of sickness for a period of less than 1 year. In other 
words, under the provisions of this statute, a postal employee who is 
absent from his official duties on account of sickness for a period of 
less than 1 year will be carried on the rolls and may return to duty 
without going through the process of reappointment or reinstate- 
ment. The mere fact, however, that a Government employee is car- 
ried on the rolls gives him no vested right to compensation. See 
United States v. Murray, 100 U. S. 536. 

Accordingly, there is for application in this case the general rule 
stated in 10 Comp. Gen. 102 in reference to the leave acts governing 
departmental employees that employees may not be granted annual 
or sick leave of absence with pay at the beginning of a calendar or 
other leave year immediately following a period of absence in a 
nonpay status in the preceding year, unless and until there has been 
a return to duty. As the employee in this case never returned to duty 
after having exhausted all his annual and sick leave, he was not 
entitled to any compensation at the beginning of the new leave year, 
July 1, 1934, or thereafter. 

It appears that a claim has been filed with the United States Civil 
Service Commission for refund of retirement deductions made from 
the former employee’s pay. As the employee was not entitled to the 
5 days’ pay in June 1934 after all his annual and sick leave had been 


exhausted, the amount erroneously paid to him, together with the 
amount erroneously placed to his credit in the retirement fund, will 
be deducted from the amount otherwise due therefrom to his estate. 


(A-69850) 


TRANSPORTATION—FREIGHT CHARGES BASED ON MARKED CAR 
CAPACITY 
Where a Government bill of lading recites the need for a car of a specified 
capacity but a car of greater capacity was furnished for the convenience of 
the carrier, transportation charges are for computation on the basis of the 
actual weight shipped, that weight being greater than the maximum for the 
car requested but less than the capacity of the car furnished, the shipment 
the car requested, notwithstanding tariff provision that cars not loaded to 


full visible carrying capacity will be charged for at marked capacity as 
minimum. 


Decision by Assistant Comptroller General Elliott, January 11, 1936: 

The Seaboard Air Line Railway has requested review of settlement 
T-94430, dated July 27, 1934, which disallowed $32.47 on its bill 
TD-34-4 for charges for the transportation of a carload of lump coal 
from Blocton, Ala., to Gainesville, Fla., under bill of lading T-245724, 
August 25, 1933. 

The carrier claimed charges on the basis of the applicable commer- 
cial rate of $4.12 per net ton, plus 6 cents per net ton emergency 
charge, reduced because of land grant and applied to a minimum 
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weight of 100,000 pounds, the marked capacity of the car furnished 
for the shipment. The bill of lading recited that a 40-ton car was 
ordered for the shipment and in the settlement of this office, charges 
were computed for allowance on the basis of the actual weight of the 
shipment, 85,200 pounds. The carrier urges, however, that on the 
basis of the provision of the applicable tariff, Speiden’s I. C. C. 
A-724, the minimum weight applicable is the marked weight capacity 
of the car, and that, accordingly, the charges are for computation on 
the basis of the minimum weight of 100,000 pounds instead of the 
actual weight of 85,200 pounds. 

The cited tariff provides, in item 10—C, supplement 30: 

Minimum weight * * * coal. 

(Applicable in connection with rates from groups 1 (which includes Blocton, 
Ala.) thro 16 of tariff, as amended.) 

On shipments in open cars, viz, gondola and hopper. 

(a) Cars must be loaded to their full visible carrying capacity (subject to 
maximum of ten percent (10%) in excess of marked capacity of car), and, 
when so loaded, track scale weights at point of shipment or first weighing point 
en route will be charged for. 

(b) Cars not loaded to full visible carrying capacity will be charged for at 
marked capacity of car as minimum. 


(c) In the absence of scale weights, freight charges will be assessed on basis 
of marked capacity of car. 


The shipment here concerned was transported in Louisville & 
Nashville car no. 79220, which is a gondola type car of 100,000 


pounds capacity, though it appears from the official Railway Equip- 
ment Register that the Louisville & Nashville Railroad and the Sea- 
board Air Line Railway have cars of the gondola type of 40-ton 
capacity, which was the size ordered for the shipment. The tariff 
did not contain a rule providing for the application of the minimum 
weight for the size of the car ordered when a larger car is furnished 
for the carrier’s convenience. 

The interstate Commerce Commission has stated in rule 66 of its 
Tariff Circular No. 20: 


The Commission believes that when tariffs provide minimum weights which 
vary with the size of capacity of the car, it is the duty of the carrier to incor- 
porate in such tariffs a rule to the effect that when a car of the dimensions 
or capacity ordered by the shipper cannot be promptly furnished, and when the 
earrier for its own convenience does provide a cur of greater dimensions or 
capacity than that ordered, such car may be used on the basis of the minimum 
carload fixed in the tariffs for cars of the dimensions or capacity ordered by 
the shipper, provided the shipment could hawe beon loaded into or upon car of 
the capacity or size ordered; * * * 

In case of controversy between shippers and carriers caused by the absence 
of such rule from tariffs which provide graduated minima for cars of different 
sizes the Commission will regard such tariffs as prima facie unreasonable, 

It is the duty of carriers to provide reasonable facilitics for transportation, 
and if they cannot furnish equipment to move the carloads provided for in 
their reguiations it is Clearly their duty to provide some other method of 
transporting as one shipment, and at tlhe rate numed therefor, such carload 
weight when tendered by shipper. 


The basis thus stated has been applied by the Interstate Commerce 
Commission in many cases, See Logan-Long Co, y, Cleveland, Cin- 
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cinnati, Chicago and St. Louis Railway Co., et al, 206 I. C. C. 217; 
Sanistone Products Co. v. Pennsylvania Railroad Co., et al., 192 
I. C. C. 565; and Borden Brick & Tile Co. vy. Atlantic Coast Line 
Railroad Co., et al., 198 I. C. C. 232. In the case last cited, it was 
said: 

* * * Furthermore, it is not equitable or proper to require a shipper to 


pay additional charges for using a car of different dimensions or capacities 


from that which would suit his shipment or forego entirely his desire to ship. 
+ * + 


The charges appear properly for allowance on the basis of the 
actual weight of 85,200 pounds rather than on the basis of the marked 
capacity of the car or 100,000 pounds. However, the settlement made 
deduction for land grant via the Seaboard Air Line Railway from 
Montgomery, Ala., to destination on the basis of 29.724 percent; 
whereas it appears the deduction via said route between said points 
should have been on the basis of 22.584 percent, with a resulting net 
charge of $131.80, computed as follows to include the net emergency 
charge of 4.6 cents per net ton: 


| Gross | Land grant | Net 


Cents per Cents per 
Blocton, Alabama: net ton Percent net ton 
Montgomery, Ala | 98.7 } 38. 172 61. 024 
Gainesville, Fla 319.3 | 22. 584 247. 189 


308. 213 


85,200 pounds, 42.6 tons, at 808.213 cents.__._.....-.---.-~- es 
Allowed per certificate no, 94430__..-- Sie ae ae 


arate O0 CBN , ccdletis tities ctihinlininiisanitiien natilbilalaiereaiti 


There is accordingly certified as due the carrier the sum of $9.71. 


(A-28277), (A-34586) 


CLAIMS—CERTIFICATES OF SETTLEMENT—PAYMENT BY TREASURER 
OF THE UNITED STATES 


Section 4 of Executive Order No. 6166 of June 10, 10983, establishes a cen- 
tralized disbursing system, not indicating any intent to take from the 
Treasury Department and the General Accounting Office the authority 
vested in them by statute to issue and countersign pay warrants issued 
on certificates of settlement of the General Accounting Office and the 
making of payment thereon by the Treasurer of the United States, certit- 
cates of settlement of those classes of claims, payment of which has not 
been authorized by the General Accounting Office, pursuant to section 
307 of the Budget and Accounting Act of June 10, 1921, 42 Stat. 25, to be 
made by a disbursing officer, will continue to be transmitted to the Treasury 
Department for payment by pay warrants, as heretofore, 


Comptroller General McCarl to the Secretary of the Treasury, January 13, 
1936: 


There was received January 10, 1986, a letter without date from the 
Chief, Division of Bookkeeping and Warrants of your department, 
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by your direction, addressed to the Chief, Accounting and Book- 
keeping Division of this office, as follows: 


Referring to our conversation yesterday with regard to payment of certifi- 
cates drawn in favor of claimants who suffered loss by fire in Minnesota, during 
October 1918, an indefinite appropriation for whose relief was provided by 
Private Act No. 336, approved August 27, 1935, this office, late yesterday even- 
ing, received a large number of such certificates, the aggregate payments under 
which amount to $324,161.95. 

As I informed you, this office cannot draw a settlement warrant covering 
these settlements, nor could the Treasurer draw his check on such settlement 
warrant if issued, in view of the transfer of function of disbursement of 
moneys of the United States exercised by the Treasurer of the United States 
upon certificate of settlement to the Division of Disbursement, effective Janu- 
ary 1, 1936. With a view, however, to placing these settlements in line for 
payment, I have drawn and am forwarding to you with this letter, requisi- 
tion no. 1, dated today, covering advance to Mr. Allen of the sum of $324,161.95, 
under “OX834, relief of claimants who suffered loss by fire in Minnesota during 
October 1918.” This requisition is acocmpanied by miscellaneous civil appro- 
priation warrant no. 218, establishing that amount under the appropriation 
referred to and appropriate accountable warrant. This procedure is followed 
with a view to expediting action on payment of these settlements and it is 
assumed that you will have action taken, first on the appropriation warrant; 
secondly, on the requisition, and finally, on the accountable warrants, in accord- 
ance with the procedure followed in certain other cases as heretofore agreed to. 

I am transmitting the certificates of settlement direct to Mr. Allen, to be 
held until credit is placed in his account. I assumed that you did not want 
them returned to your office for transmitting to Mr. Allen. 


It has long been the practice under sections 4 and 11 of the act 
of July 31, 1894, 28 Stat. 205 and 209 (secs. 76 and 147, title 31, U.S. 
Code) to recognize two kinds of warrants issued by the Treasury 
and countersigned by this office, that is to say, accountable warrants 
based on requisitions for the advance of funds to disbursing officers 
for disbursing purposes and pay warrants based on certificates of 
settlement issued by this office for payment by the Treasurer of the 
United States. Sections 7 and 8 of the said act of 1894, as amended, 
required that the amount found due claimants under settlements 
by the accounting officers be certified to the Division of Bookkeeping 
and Warrants or to the Postmaster General for payment by war- 
rant. 

By section 307 of the Budget and Accounting Act of June 10, 
1921, 42 Stat. 25, it was provided: 


The Comptroller General may provide for the payment of accounts or claims 
adjusted and settled in the General Accounting Office, through disbursing offi- 
cers of the several departments and establishments, instead of by warrant. 

Under the authority of said section 307 and pursuant to the provi- 
sions of section 4 of Executive Order No. 6166 of June 10, 1933, 
which provided for the consolidation of the “function of disburse- 
ment of moneys of the United States exercised by any agency”, this 
office has provided for the payment of certain classes of claims by 
the chief disbursing officer or other disbursing officer of the Govern- 
ment in cases with respect to which the appropriations involved 
otherwise were for disbursement by such disbursing officer. This 





DECISIONS OF THE COMPTROLLER GENERAL 603 


office has not provided, however, for the payment of classes of claims 
such as involved in the present matter by disbursing officers rather 
than by pay warrants, and it is not apparent that any economy 
would be effected by so providing. 

The above quoted letter would indicate a misunderstanding on the 
part of some one in your Department as to the effect. of section 4 of 
the Executive Order of June 10, 1933. There appears nothing in 
said section to indicate an intent to take from the Treasury Depart- 
ment and this office the authority vested in them by statute to issue 
and countersign pay warrants, or to consolidate with the “function 
of disbursement,” theretofore exercised by the various agencies, the 
function of the Treasurer of the United States in making payment 
on pay warrants issued on certificates of settlement by this office. 
The law imposes upon the Treasurer the duty of making payment on 
such warrants and the Executive Order of June 4, 1933, cannot be 
construed as relieving him of that duty. 

Accordingly, certificates of settlement issued by this office for the 
payment of claims of the classes with respect to which this office 
has not provided under said section 307 of the act of 1921, for pay- 
ment by a disbursing officer instead of by warrant, will continue to 
be transmitted to the Division of Bookkeeping and Warrants of 
your Department for payment by pay warrants as heretofore, unless 
and until it be shown that it would be in the interest of the Govern- 
ment for this office to provide for the payment of such claims by a 
disbursing officer instead of by warrant. 

The requisition for the advance of funds to the chief disbursing 
officer for the payment of the claims here in question as well as the 
appropriation warrant and the accountable warrant are returned 
herewith without countersignature or approval. 


(A-69783) 


AGRICULTURAL ADJUSTMENT ACT—UNCONSTITUTIONALITY— 
AVAILABILITY OF APPROPRIATIONS 


The unexpended balance of the appropriation made by the Agricultural Ad- 
justment Act of May 12, 1953, 48 Stat. 38, as amended, remains available 
for use to the extent necessary to the lawful accomplishment of such of 
the purposes for which made as have no connection with or relation to 
the plan to regulate and control agricultural production held to be un- 
constitutional by the Supreme Court of the United States. 


Comptroller General McCarl to the Secretary of Agriculture, January 14, 1936: 
I have your letter of January 11, 1936, as follows: 


I have the honor to request your opinion as to whether funds appropriated 
under section 12 (a) of the Agricultural Adjustment Act of May 12, 1983, 
are available for administrative and other expenses to carry out those pro- 
visions of the act that are not affected by the decision of the Supreme Court in 
the case of United States v. Butler, decided on January 6, 1936. 
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In that decision the Court in effect held that Congress did not have the 
power to authorize the Secretary of Agriculture to enter into crop adjustment 
contracts and make rental and benefit payments and thereby regulate the 
production of agricultural commodities within the States. That, the Court 
beld, was a power reserved to the States. Since Congress did not have author- 
ity to authorize contracts of that type, it followed, said the Court, that taxes 
laid for the purpose of financing adjustment contracts were unlawful. The 
Court limited its consideration to the questions of rental and benefit payments 
and processing taxes levied to finance such contracts. There was not before the 
Court, nor did the Court consider, the question of marketing agreements, 
licenses or orders, It did not consider the question of the removal of sur- 
plus agricultural commodities or any other provisions of the act except 
adjustment contracts and processing taxes. 

The Department of Agriculture, therefore, feels that it is not only authorized 
but required to carry out the provisions of the act that are not interdicted by 
the decision of the court, and that, in order to accomplish this purpose, the 
balance of the sum of $100,000,000 appropriated under the act of May 12, 1933, 
is available for such purpose. 

In order that there may be no cessation of the operations of this Department 
in carrying out the matters relating to marketing agreements, licenses, orders, 
removal of surpluses and so forth, it will be appreciated if you can give the 
matter your immediate attention. 

In United States v. Butler, decided January 6, 1936, the Supreme 
Court of the United States had under consideration the matter of the 
legality of the processing tax and determined its exaction to be in 
contravention of the Constitution because the use for which levied and 
appropriated under provisions of the Agricultural Adjustment 
Act, 48 Stat. 31, involves a “plan to regulate and control agricultural 
production”, a matter “beyond the powers delegated to the Federal 
Government.” While the decision leaves no room for doubt that the 
processing tax is no longer for collection, or that all provisions of the 
Agricultural Adjustment Act designed for regulation or control of 
agricultural production are now inoperative, it does not follow that 
provisions of said act not considered by the Court and in no manner a 
part of the “plan to regulate and control agricultural production” 
have necessarily fallen and so as to render unavailable for their 
carrying out appropriations heretofore made from the general fund 
of the Treasury and otherwise available for such uses. In connection 
with all such uses it must appear clear, however, in view of the broad 
language employed by the Court in condemning said plan for regu- 
lation and control of agricultural production as invading the “reserved 
rights of the States” and thus unconstitutional, that expenditures 
made from such appropriations in no manner further or in anywise 
partake of such plan. 

Section 12 (a) of the act as amended, to the extent here material, 
provides: 

(a) There is hereby appropriated, out of any money in the Treasury not other- 
wise appropriated, the sum of $100,000,000 to be available to the Secretary of 
Agriculture for administrative expenses under this title and for payments 


authorized to be made under section 8. Such sum shall remain available until 
expended. 


While the unexpended balance of said appropriation remains avail- 
able for use to the extent necessary to the lawful accomplishment of 
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such of the purposes for which made as have no connection with or 
relation to the plan to regulate and control agricultural production, 
or the asssessment or collection of processing taxes, said balance is not 
available for any other purpose. 

As your letter does not disclose sufficient facts with respect to 
“the matters relating to marketing agreements, licenses, orders, 
removal of surpluses, and so forth”, referred to in the concluding 
paragraph of your letter to enable a determination as to which, if any, 
of such matters have no connection with or relation to the regulation 
or control of agricultural production, I cannot advise you more specifi- 
cally at this time. However, if it is believed that all or certain of 
said matters are now for carrying on, and lawfully may be carried on 
in view of the decision of the Supreme Court, supra, it is suggested 
that a detailed statement thereof, including the methods of operation, 
etc., and the reasons why it is believed the decision of the Court does 
not prohibit such carrying on, be submitted for decision as to the legal 
availability of such appropriation for uses accordingly. 


(A-69783) 


AGRICULTURAL ADJUSTMENT ACT—UNCONSTITUTIONALITY— 
AVAILABILITY OF APPROPRIATIONS 


The Supreme Court of the United States having determined the exaction of 
processing taxes under the Agricultural Adjustment Act, 48 Stat. 31, as 
amended, to be in contravention of the Constitution, in consequence of 
which there will be no further collections, the unexpended balances of 
advances made to the Secretary of Agriculture pursuant to authorization 
contained in section 12 (b) of said act, appropriating for that purpose only 
a sum equal to the proceeds derived from such taxes, in excess of the 
amount actually so derived, are not appropriated moneys and are not now 
available for any use whatsoever, and any unexpended balances of funds 
transferred to the Treasury Department under section 12 (c) of said act 
are for returning to the general fund of the Treasury. 


Comptroller General McCarl to the Secretary of the Treasury, January 14, 1936: 
There has been considered your letter of January 9, 1936, as fol- 
lows: 


The Supreme Court has recently held in the case of United States v. Butler, 
that certain provisions of the Agricultural Adjustment Act of May 12, 1933, 
conflict with the Constitution. This Department is consequently bound to make 
its action conform to that opinion. Pending your decision in the matter, the 
Department has discontinued making payments of salaries and administrative 
expenses incurred in carrying out the Agricultural Adjustment Act. The ques- 
tion has arisen whether the appropriation 3X017 “Salaries and Expenses, Agri- 
cultural Adjustment Administration”, and other funds heretofore available, may 
now be used for such purposes, and your opinion upon this question is respect- 
fully requested. 

The Department is aware of your decision (A-61873, 14 Comp. Gen. 846), 
with respect to the payment of salaries of members and employees of the Rail- 
road Retirement Board, and administration expenses in liquidating the affairs 
of the Board, after the decision of the Supreme Court, in the case of The Alton 
Railroad vy. The Railroad Retirement Board, decided May 6, 1985. It is believed, 
however, that your decision on that situation may be readily distinguished 
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from the situation growing out of the Supreme Court case of United States vy. 
Butler. In your decision it was pointed out that the Supreme Court in the 
Railroad Retirement Act case had affirmed the decree of the Supreme Court of 
the District of Columbia, which had held the Railroud Retirement Act uncon- 
stitutional in its entirety. The following language was quoted from the decree 
so affirmed: 

“It is further considered, adjudged, and decreed that the Railroad Retirement 
Act and each and every provision thereof, is void and of no effect.” 

It was concluded then that the Railroad Retirement Board and its employees 
had no lawful existence as such, and that there was no authority for payment 
from the fund there in question of any salaries of the members and employees 
of the Board, or any administrative expenses in terminating the affairs of the 
Board. 

The Supreme Court in the case of United States v. Butler, however, limited 
its consideration to the question of rental or benefit payments and the process- 
ing taxes raised to make such payments. The Court did not consider such 
provisions as those relating to marketing agreements, licenses, orders, the 
removal of surplus agricultural commodities, the encouraging of the exportation 
of agricultural commodities and products, or the provisions relating to the 
Philippine Islands and Puerto Rico. The Agricultural Adjustment Act con- 
tains the usual separability clause and it is our opinion that the application of 
this clause requires a conclusion that these provisions are separable from 
those held invalid by the Supreme Court. That Congress was aware of the 
possibility of the invalidity of the taxes imposed by the act and assumed 
that other provisions would still be applicable is evident from the provisions 
of section 21 (d) which make express provision in that event. 

There is, therefore, a sound basis for holding that the Agricultural Adjust- 
ment Administration, established by the Agricultural Adjustment Act, and its 
employees, have a lawful existence as such, unlike the Railroad Retirement 
Board and its members and employees, and that the Agricultural Adjustment 
Administration has authority to carry on functions which are not affected by 
the above-mentioned decision of the Supreme Court. The same reasoning is 
equally applicable in the case of employees of other departments engaged in 
administering provisions of the act. For example, there are now pending in 
the Bureau of Internal Revenue of this Department many claims for refunds 
under section 21 (d) of the act, as amended. 

A somewhat comparable situation was presented by that considered in your 
decision rendered June 8, 1935 (A-62441, 14 Comp. Gen. 878) in connection 
with the availability of funds appropriated by the Emergency Appropriation 
Act, fiscal year 1935, approved June 19, 1934, for administering and enforcing 
the provisions of section 9 (c) of the National Industrial Recovery Act. This 
appropriation was available for the administrative expenses of the Petroleum 
Administrative Board, the Petroleum Labor Policy Board, and the Oil En- 
forcement Section, Division of Investigations, which were established under 
section 2 (a) of title I of the National Industrial’ Recovery Act, to administer 
and enforce section 9 (c) of said title and act, and the Code of Fair Compe- 
tition for the Petroleum Industry, and subsequently aided in carrying out the 
provisions of the Connally Oil Act of February 22, 1935. While the Supreme 
Court, by its decision of January 7, 1935, and its decision of May 27, 1935, held 
unconstitutional section 9 (c), and the Code of Fair Competition for the Pe- 
troleum Industry, nevertheless your decision indicates that the appropriation 
for administrative expenses of the above-mentioned agencies was still available 
for that purpose, even after the decisions of the Supreme Court had been 
rendered. It must be assumed that the reasons for this result were that these 
agencies continued in existence, despite the fact that the Supreme Court had 
declared invalid some of the provisions which these units were established to 
enforce. The same situation exists with respect to the Agricultural Adjust- 
ment Administration. Although some of the functions performed by that Ad- 
ministration have been declared unconstitutional, nevertheless other functions 
remain to be carried on by that agency which are unaffected by the decision 
in the Butler case, and it must likewise be deemed that appropriations avail- 
able for administrative expenses under the Agricultural Adjustment Act re- 
main available after the decision in that case. 

Payments have likewise been temporarily discontinued from the fund 
8T030.198 “Miscellaneous contributed funds, Department of Agriculture (special 
tax-exemption certificate pool).” This fund resulted from the sale of surplus 
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cotton tax-exemption certificates surrendered to a special pool organized under 
section 58 of the 1935 regulations prescribed under the Cotton Control Act of 
April 21, 1934. This special pool is based on trust agreements entered into 
between the producer surrendering the certificates and the manager of the 
pool, and they provide that the manager shall endeavor to sell to other pro- 
ducers the poundage represented by the certificates surrendered, shall collect 
the proceeds derived from the sale of such certificates, and shall deposit such 
proceeds in the Treasury to the credit of those producers participating in the 
surrender of the certificates. It is further agreed in the trust agreement that 
following the deduction of administrative expenses, producers participating in 
the special pool will share proportionately in the total net proceeds derived 
from the sale of such surplus certificates. It is thus apparent that the amounts 
in the fund under consideration constitute a trust fund and are not to be 
considered in the Same manner as rental and benefit payments under the 
Agricultural Adjustment Act. Your opinion is respectfully requested whether 
checks may properly be issued against the fund in question in satisfaction of 
all trust agreements. 

It is respectfully requested that prompt consideration be given to the inquiries 
referred to you and your prompt decision in the matter will be greatly 
appreciated. 


The only provisions of the Agricultural Adjustment Act of May 
12, 1933, 48 Stat. 31, as amended, that were for administering by the 
Treasury Department are those—such as found in sections 15 to 
21, inclusive—relating to the collection of the taxes imposed under 
the act and to the making of certain refunds specifically provided 
for therein. Therefore, questions as to the effect of the decision of 
the Supreme Court of the United States on the activities of the 
Agricultural Adjustment Administration, Department of Agricul- 
ture, or on the status of its employees, are not proper for considera- 
tion by this office on the basis of your submission, but are being con- 
sidered on a submission received from the Secretary of Agriculture. 
Likewise, questions as to the availability of the unexpended balance 
of the appropriation referred to in the first paragraph of your let- 
ter, supra—which is the appropriation of $100,000,000 made by sec- 
tion 12 (a) of the Agricultural Adjustment Act, as amended—may 
not properly be answered at your request as it appears the funds 
transferred to your Department pursuant to section 12 (c) of the 
act, and in which there were unexpended balances on the date of the 
Court’s decision, were transferred, not from the appropriation made 
under section 12 (a), but pursuant to section 12 (c) from funds 
provided under section 12 (b), as amended. Section 12 (b) reads as 
follows: 


(b) In addition to the foregoing, for the purpose of effectuating the declared 
policy of this title, a sum equal to the proceeds derived from all taxes imposed 
under this title is hereby appropriated to be available to the Secretary of 
Agriculture for (1) the acquisition of any agricultural commodity pledged as 
security for any loan made by any Federal agency, which loan was condi- 
tioned upon the borrower agreeing or having agreed to cooperate with a 
program of production adjustment or marketing adjustment adopted under 
the authority of this title, and (2) the following purposes under part 2 of this 
title: Administrative expenses, payments authorized to be made under section 
8, and refunds on taxes. The Secretary of Agriculture and the Secretary of 
the Treasury shall jointly estimate from time to time the amounts, in addition 
to any money available under subsection (a), currentiy required for such pur- 
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poses; and the Secretary of the Treasury shall, out of any money in the 
Treasury not otherwise appropriated, advance to the Secretary of Agriculture 
the amounts so estimated. The amount of any such advance shall be deducted 
from such tax proceeds as shall subsequently become available under this 


subsection. 

By decision of January 6, 1936, in United States v. Butler, the 
Supreme Court of the United States determined the exaction of said 
processing tax to be in contravention of the Constitution, and in con- 
sequence thereof there will be no further collections. 

Inasmuch as under the provision of section 12 (b), swpra, authoriz- 
ing advances to the Secretary of Agriculture from the general fund 
in anticipation of processing tax collections and on the basis of 
estimates by joint action of the Secretary of Agriculture and the 
Secretary of the Treasury, from time to time, of current require- 
ments, there appears to have been so advanced to the Secretary of 
Agriculture from the general fund, on the basis of estimates as 
provided for, several hundred million dollars in excess of the total 
processing tax collections, it appears your question involves whether 
the moneys so advanced to the Secretary of Agriculture, or that 
portion thereof heretofore transferred by the Secretary of Agricul- 
ture to the Treasury Department under the authority of section 12 
(c), supra, may now legally be used for any or all of the purposes 
for which available prior to the decision of the Supreme Court of 
the United States of January 6, 1936, supra. 

It will be noted that said section 12 (b) appropriated only “a sum 
equal to the proceeds derived from all taxes imposed under this 
title.” Hence, to the extent the aggregate amount actually derived 
from such taxes is less than the aggregate of all expenditures, in- 
cluding transfers, from the fund set up under said section, plus the 
amount of the unexpended balance now in said fund, including the 
unexpended balances of amounts transferred from said fund under 
section 12 (c), the moneys so advanced pursuant to section 12 (b) 
were not appropriated and are not now available for any use whatso- 
ever, and any unexpended balances of funds transferred to your 
Department under section 12 (c) are for returning to the general 
fund of the Treasury. 

Your submission in this regard must be and is answered accord- 
ingly. 

Your question relative to the fund derived from the sale of surplus 
cotton tax-exemption certificates issued under the provisions of the 
act of April 21, 1934, 48 Stat. 598, will be made the subject of a 
separate reply. 
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(A-68205 ) 


PAY—NATIONAL GUARD ENLISTED MEN—FURLOUGH DURING 
FIELD TRAINING 


Enlisted men of the National Guard while in field training are not entitled to 
pay for the first day of furlough from duty. 


Comptroller General McCarl to Lt. Col. Richard Swanson, United States 

property and disbursing officer, January 15, 1936: 

There has been received by reference from the Chief, National 
‘Guard Bureau, your letter of November 19, 1935, transtnitting sup- 
plemental field training pay roll of Company K, One Hundred and 
Thirtieth Infantry, Third Battalion, Illinois National Guard, Au- 
gust 4 to August 18, 1935, covering the claim of Sgt. Charles J. 
Hendricks for 8 days’ pay while attending encampment at Camp 
Grant, Ill., August 11 to August 18, inclusive. 

This soldier was paid 5 days’ pay as sergeant, grade IV, on the 
original field training pay roll of the organization, voucher no. 572, 
of your August 1935 accounts (Aug. 4 to 8, inclusive), the remarks 
thereon showing he was absent with leave August 9 to August 18, 
inclusive. The remarks beside the name of the soldier on the supple- 
mental pay roll show—“Fr. duty to furlough 6:00 p. m. Aug. 8, 1935, 
Fr, furlough to duty 6:00 a. m. Aug, 11, 1935.” 

The remarks in the body of the supplemental pay roll in the form 
of a certificate from the commanding officer are to the effect that the 
soldier was granted furlough at 6 p. m. August 8 by the adjutant 
general of the State of Illinois; that he returned to duty 6 p. m. Au- 
gust 11; that the morning reports of the organization contain entries 
showing absence on furlough from 6 p. m. August 8 to 6 p. m. August 
11 and that the man was on duty at Camp Grant, Lll., with his or- 
ganization from 6 p. m. August 11 to the end of the encampment 
August 18, 1935. 

It is proposed to pay the soldier a total of 13 days’ pay, 5 days for 
the period August 4 to 8, inclusive, and 8 days for the period August 
11 to 18, inclusive, notwithstanding absence on furlough for the 3- 
day period from 6 p. m. August 8 to 6 p. m. August 11, 1935. 

Under section 94 of the National Defense Act of June 3, 1916, 39 
Stat. 206, enlisted men of the National Guard while engaged in field 
training are entitled to the same pay as enlisted men of correspond- 
ing grades of the Regular Army. 

Paragraph 1 (e) (4), Army Regulations, 615-275, dated June 15, 
1935, provides: 


The day on which a soldier avails himself of furlough privilege is a day of 
absence and the day of return a day of duty, whatever the hour * * *., 


Under the clear provision of the quoted regulations the soldier 
was not entitled to pay for August 8, 1935, the first day of furlough, 
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and the payment made on the original pay roll for this day was 
erroneous, irrespective of the hour of departure. He was entitled 
to pay for the day of return from furlough to duty August 11, 
1935, and thereafter to the end of the encampment. Payment is 
accordingly authorized on the supplemental voucher after proper 
adjustment has been made incident to the excess payment made for 
August 8, 1935, on your voucher no. 572 













(A-69003) 
PAY—OFFICERS RETIRED—ACT OF JULY 31, 1935 






A captain in the Regular Army, retired under the provisions of the act of 
July 31, 1935, 49 Stat. 507, who served as a commissioned officer in the 
Army of the United States prior to November 12, 1918, is entitled to be 
retired in the grade of major, with the same service credit to which he 
was entitled as captain on the active list, and the provision in said 
statute authorizing the counting of any fractional part of a year amounting 
to 6 months or more as a complete year, is applicable to any time credit 
in the computation of his retirement pay. 


Comptroller General McCarl to Maj. E. C. Morton, United States Army, 
January 15, 1936: 


There has been received your letter of December 9, 1935, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Maj. Arvel J. Monger, United 
States Army, retired, in the amount of $32.35, covering difference 
in retired pay between the fourth pay period and the fifth pay 
period, by reason of his retirement effective October 31, 1935, under 
authority of section 5 of the act of July 31, 1935, 49 Stat. 507. You 
state you are in doubt whether the officer is entitled to 57144 per 
centum of active pay for over 23 years’ service in the fifth pay 
period, or whether he is entitled to 5714 per centum of active pay 
for over 21 years’ actual service in the fourth pay period. 

Section 5 of the act of July 31, 1935, 49 Stat. 507, provides: 


That any officer on the active list of the Regular Army or Philippine Scouts 
who, on the effective date of this act or at any time thereafter, shall have 
completed not less than fifteen nor more than twenty-nine years’ service may 
upon his own application be retired, in the discretion of the President with 
annual pay equal to the product of 24% per centum of his active duty annual 
pay at the time of his retirement, multiplied by a number equal to the years of 
his active service not in excess of twenty-nine years: Provided, That the 
number of years of service to be credited in computing the right to retirement 
and retirement pay under this section shall include all service now or hereafter 
credited for active duty pay purposes any fractional part of a year amounting 
to six months or more to be counted as a complete year: And provided further, 
That any officer of the Regular Army or Philippine Scouts below the grade of 
major who served as a commissioned officer in the Army of the United States 
prior to November 12, 1918, and whose application for retirement under 
the provisions of this section has been approved by the President shall be 
retired in the grade of major with retired pay computed as hereinbefore 
provided as for a major with the same length of service: * * * 
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The Official Army Register, 1935, at page 486, shows the services 
of this officer to be as follows: 

2 lt. of Inf. U. 8. A. 26 Aug. 18; accepted 26 Aug. 18; vacated 19 Sept. 20.— 
Pvt. and corp. Co. B. 28 Inf. 22 Oct. 12 to 21 Oct. 15; pvt. pvt. 1 cl. corp. and 
sgt. G. S. I and Cos K and A 12 Inf. sgt. Co. A 63 Inf. 4 Apr. 16 to 25 Aug. 18; 
2 lt. of Inf, 1 July 20; accepted 19 Sept. 20; 1 It. 1 July 20; capt. 1 Oct. 34. 

Paragraph 7, Special Orders No. 249, War Department, dated Octo- 
ber 21, 1935, announced his retirement as follows: 

By direction of the President, Captain Arvel J. Monger, Infantry, upon his 
own application, is retired from active service, to take effect October 31, 1935, 
with the rank of major, under the provisions of section 5 of the act of Congress 
approved July 31, 1935, after more than twenty-two years’ service. 

The statute provides that the number of years’ service to be credited 
in computing the right to retirement and retirement pay shall include 
all service now or hereafter credited for active-duty pay purposes, 
and that any fractional part of a year amounting to 6 months or 
more will be counted as a complete year. On October 31, 1935, by 
virtue of the eleventh paragraph of section 1 of the act of June 10, 
1922, 42 Stat. 626, this officer had a service credit of 22 years, 6 months 
and 27 days, and by virtue of the cited provisions of the act, he is 
entitled to a credit of 23 years in computing his right to retirement 
and retirement pay. The right to retirement is given officers of the 
Regular Army who have completed not less than 15 nor more 
than 29 years’ service, and the provision authorizing the 
counting of any fractional part of a year amounting to 6 months 
or more as a complete year is applicable to any time credit in the 
computation of his retirement pay. 

This officer accepted appointment August 26, 1918, as second lieu- 
tenant in the Army of the United States, and served as a commis- 
sioned officer therein prior to November 12, 1918, and as a captain 
in the Regular Army, he is entitled, under the second proviso of the 
statute, to be retired in the grade of major, with a service credit of 
23 years, and under the second proviso such service credit is author- 
ized to be counted in computing his retirement pay. 

A major with 23 years’ service is entitled to base pay of the fifth 
pay period, with longevity, at the rate of $393.75 per month, which 
under the quoted statute for the purpose of computing his retirement 
pay is his active duty annual pay at the time of his retirement, and 
in the case of this officer his rate of retirement pay is the product 
of 214 per centum of such active duty pay multiplied by 23 years’ 
service, or $226.41. Accordingly, you are advised that, if otherwise 
correct, payment is authorized on the voucher. 
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CONTRACTS—INFERIOR DELIVERIES—PRICE ADJUSTMENT 


Under a contract providing that materials or supplies not conforming to 
specifications may be accepted at a proper reduction in price if public 
necessity requires, payment may not be made to a contractor for articles 
delivered, many of which do not conform to designated specifications, until 
such time as other articles conforming to the specifications are delivered, 
but if the rejected articles are otherwise suitable for the use for which 
intended they may be accepted at a proper reduction in price, in which 
event a voucher stated in favor of the contractor at the contract price for 
those articles conforming to the specifications and at a proper lower price 
for the others, should be transmitted to the General Accounting Office for 
direct settlement, together with a full report showing how the reduced 
price was determined. 


Comptroller General McCarl to the Secretary of the Interior, January 15, 1936: 
There was referred to this office by letter of October 22, 1935, 


“Hs 


from the Division of Territories and Island Possessions, Department 
of the Interior, a report dated October 16, 1935, from the Governor 
of the Virgin Islands, concerning a claim of Robert L. Merwin & Co., 
Inc., in pertinent part, as follows: 


Under date of March 18, invitations to bid which had been sent out on 
Standard Form 33, were publicly opened. The bids called for the following 
to be delivered c. i. f. Christiansted, St. Croix, Virgin Islands. 

1,000 49-50 gallons rum barrels. Bourbon whiskey type. 8 hoops, made 
according to the specifications of the Associated Cooperage Industries of 
America. Tight barrels Coopers group for white oak barrels. Staves to be 
%’’ and head 1’ finished. All material to be air dried 6 to 8 months and 
brought to a proper moisture content by kiln drying before made up in the 
finished package. All barrels to have 2’’ bungs, said bungs to be securely 
attached so as not to be lost in transit. All barrels to be uniformly charred to 
sufficient depth for proper aging purpose. Barrels are to be absolutely first 
class in every respect. 

The low bidder meeting specifications was the firm of Robert L. Merwin and 
Company, Frederiksted, St. Croix, Virgin Islands, who quoted a price which 
was accepted, at $6,425.00. 

‘The barrels were received in two shipments. The first shipment was 566 
barrels of which the Government accepted 181 and rejected 385. The second 
shipment consisted of 434 barrels of which the Government accepted 86 and 
rejected 348. 

On April 26, Mr. James C. Tily, Chief Engineer advised the contractor in 
regard to the rejection, and cited the reasons for this rejection. A copy of 
this letter as well as later correspondence which took place between Mr. Tily 
and the contractor as well as between Mr. Tily and the Knox Stave and Heading 
Company, who supplied the barrels to the contractor, are attached for your 
information. 

In the letter to Robert L. Merwin and Company, dated April 26, which is 
mentioned above, reference is made to the Grade Rules and Specifications as 
prepared by the Associated Cooperage Industries of America, Inc. A printed 
copy of these rules is enclosed for your information. 

While there is attached a complete file which consists of copies of letters 
that are in themselves self-explanatory, it is also believed to be proper to set 
forth our final decision in this matter. The same is briefly stated below. 

Bids were taken and specifications clearly set forth. Included in these 
specifications was a statement that the barrels were to be made according to 
the specifications of the Associated Cooperage Industries of America. These 
specifications state that no regularly sawed or cut off stave 30’’ in length or 
over, when jointed, shall be less than 214’’ or more than 6’’ in width. The 
specifications also state that the number of staves per barrel shall not be more 
than 24 in number. 
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On an inspection of the barrels, it was found that a great many of them con- 
tained staves which were narrower than 2’’ and that the majority of the 
barrels themselves contained more than 24 staves. Both of these defects are 
in direct violation of the specifications themselves, and while the Associated 
Cooperage Industries of America hedge on these specifications in their letter 
of August 8, and state that the specifications on barrels as shown are merely 
for the information of users, it is believed that so long as they are used in the 
specifications proper, that they should be adhered to. To allow one manufac- 
turer to furnish one thing and at the same time have other manufacturers bid 
on a specification which is clear, but on which they did not receive the award 
due to the fact that their prices were high, probably because they were adher- 
ing to the specifications, would not be in keeping with Revised Statutes 3709 
and with subsequent Comptroller’s rulings covering cases of this kind. 

No payment has been made to the contractor for any of the barrels delivered 
due to the fact that the contract itself in no way provided for partial pay- 
ments and further due to the fact that complete shipment has not been made, 
and it is entirely possible that if the contractor does not fulfill his contract, it 
will be necessary for the Government to go into the open market and purchase 
the balance of the barrels against his account. With this in mind, it was felt 
that the Government would be better protected, and properly so, by refusal 
to pay the contractor who had not lived up to the specifications as set forth 
in the contract which had been awarded to him. 

The inspection of the barrels has been complete in all respects, and the find- 
ings of the Government are borne out by an inspection of fifty of the barrels 
which were returned to the Chickasaw Wood Products Company, who were the 
manufacturers. 

The inspection at their plant was made by the Burbank Cooperate Company, 
Inc., N. J. Long Cooperage Company, and Mr. E. E. Richards. Copies of their 
inspections are enclosed in the attached file. 

These reports bear out Chief Engineer Tily’s action from the standpoint that 
considerable wood want was discernible, that most of the barrels contained 25 
staves per barrel and staves less than 214’’. 

From the standpoint of the Government, we believe that the action taken 
to date has been fair and just to the contractor and believe that he should 
replace the barrels which were rejected, or if he refuses to do so, then the Govy- 
ernment should go out into the open market and purchase the balance of the 
barrels against his account. No money should be paid him until this matter 
has been cleared to the satisfaction of the Government. 


Paragraph 2 of the conditions of the contract provided “that if pub- 
lic necessity required the use of materials or supplies not conforming 
to the specifications they may be accepted and payment therefor shall 
be made at a proper reduction in price.” Apparently but 267 of the 
total of 1,000 barrels shipped conformed to the contract specifica- 
tions and 733 were rejected as not complying therewith. The con- 
tractor ‘is not, of course, entitled to the contract price for the 733 
barrels rejectel as not complying with the specifications, and it may 
not properly be paid for the 267 barrels accepted until such time as 
barrels are delivered meeting the specifications or satisfactory ar- 
rangements reached with respect to the 733 barrels not complying 
with the specifications. If the rejected barrels are otherwise suit- 
able for the use of the Virgin Islands Co. except that some of the 
staves are slightly narrower than 21% inches and that the barrels 
* have more than 24 staves each, it may be possible to reach some satis- 
factory agreement with the contractor under which the 733 rejected 
barrels may be accepted at a suitable reduction in the contract price— 
having in mind the distance of the Virgin Islands from the main- 
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land and the expense which would be incurred by the contractor in 
removing and replacing the 733 barrels. 

If such a satisfactory arrangement may be reached with the con- 
tractor, there should be prepared and forwarded to this office for 
direct settlement a voucher stated in favor of the contractor at the 
contract price for 267 barrels accepted and at a suitable lower price 
for the 733 barrels—the voucher being accompanied by a full report 
as to how the amount of the reduction in price was determined. 

If such suitable arrangement cannot be reached as to the 733 bar- 
rels, the contractor should be notified that it must replace them 
within a stated period with barrels conforming to the specifications 
and that if it fails to do so there will be followed the procedure 
stated in paragraph 3 of the conditions of the contract; that is, the 
Government will procure the barrels from other sources and hold 
the contractor responsible for any excess costs occasioned thereby. 


(A-53811) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—SUBSTITUTION 
FOR ORIGINAL LAND-GRANT ROUTE 


The substitution by a railway company of a different route between certain 
points for the original land-grant route between said points does not oper- 
ate to deprive the Government of the right of deduction for land grant on 
the basis of the land-grant ratio applicable to the original route. 


Comptroller General McCarl to the Spokane, Portland, & Seattle Railway Co., 

January 16, 1936: 

Your letter of November 18, 1935, requested reconsideration of 
decision of February 13, 1934, which disallowed a claim for 21 cents 
for transportation of a shipment from Los Angeles, Calif., to Pasco, 
Wash., under bill of lading A-384740, Septémber 2, 1932. The car- 
rier originally claimed $9.21 on the basis of a combination of rates 
to and beyond Tacoma, Wash., less land grant via said route. The 
disbursing clerk paid $9 on the basis of a combination of rates to 
and beyond Portland, Oreg.; the Portland-Pasco factor being sub- 
ject to land-grant deduction of 50 percent as via the Northern 
Pacific land-grant line between said points. The carrier requested 
the remaining 21 cents on the basis that the rate from Portland to 
Pasco was limited by tariff so as to apply between said points only 
via the Spokane, Portland & Seattle Ry. which had been constructed 
without aid of conditional land grants. By decision of February 13, . 
1934, it was held that insofar as the tariff may have limited the 
application of the rate so as to make it apply via the Spokane, Port- 
land & Seattle Ry. only and not via the land-grant line of the North- 
ern Pacific Ry. via Tacoma, Wash., it must be viewed that the 
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Spokane, Portland & Seattle Ry. being a line used in lieu of the 
Northern Pacific land-grant line between Portland and Pasco via 
Tacoma the charges via the Spokane, Portland & Seattle Ry. were 
properly subject to deduction for land grant on the basis of the 
land-grant percentage applicable via the original aided line through 
Tacoma, Wash., citing 3 Comp. Gen. 267. The carrier then by letter 
of February 21, 1934, to this office stated: 

As the amounts we are outstanding on these bills are so small, we are accept- 
ing your settlement as final and withdraw our claim for additional revenue. 
We do not, however, accept this as a precedent for any future settlements 


of like nature and shall insist that rates via No. Pac. Ry. be used when using 
that line’s land grant. These amounts have been written off our books and our 


file is hereby closed. 

It appears therefore that the claim for 21 cents involved in the deci- 
sion is properly considered as closed, notwithstanding which, your 
letter of November 18, 1935, requests further consideration which 
will be accorded inasmuch as the question involved is one of recurring 
application in connection with other shipments. 

By the act of July 2, 1864, 13 Stat. 365, the Northern Pacific 
R. R. Co., the predecessor of the Northern Pacific Ry. Co., was 
authorized “to lay out, locate, construct, furnish, maintain, and en- 
joy a continuous railroad and telegraph line” from a point on Lake 
Superior in the State of Minnesota, or Wisconsin, to a point on Puget 
Sound via the most eligible railroad route, as should be determined 
by the company, within the territory of the United States, on a 
line north of the forty-fifth degree of latitude. Said act made 
extensive grants of land to aid in the construction of said railroad 
and telegraph line and “to secure the safe and speedy transporta- 
tion of the mails, troops, munitions of war, and public stores over 
the route of said line of railway.” The object of the act was stated 
in section 20 to be “to promote the public interest and welfare by 
the construction of said railroad and telegraph line and keeping 
the same in working order and to secure to the Government at all 
times (but particularly in time of war) the use and benefits of the 
same for postal, military, and other purposes”, and section 11 pro- 
vided : 

That said Northern Pacific Railroad, or any part thereof, shall be a post 
route and a military road, subject to the use of the United States, for postal, 
military, naval, and all other Government service, and also subject to such 
regulations as Congress may impose restricting the charges for such Govern- 
ment transportation. 

By joint resolution of April 10, 1869, 16 Stat. 57, the company was 
authorized— 

* * * to extend its branch line from a. point at or near Portland, Oregon, 
to some suitable point on Puget Sound * * * and also to connect the same 
with its main line west of the Cascade Mountains in the Territory of Washing- 


ton; said extension being subject to all the conditions and provisions * * * 
conferred by the act incorporating said company * * *. 
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Pursuant to the authority thus conferred and with the aid of 
grants of lands so made a railroad line was constructed between 
the points noted, as a consequence of which there became available 
between Spokane, Wash., and Portland, Oreg.; facilities for trans- 
portation via the aided line constructed through Tacoma, Wash. 
In accordance with the subsequent legislation charges for the trans- 
portation of Government property over said line were restricted 
to 50 percent of the charges applicable for like service to the public 
at large. Act of June 7, 1924, 43 Stat. 477, 486. 

Prior to October 1, 1910, there were available via the Northern 
Pacific land-grant line through Pasco and Tacoma, Wash., through 
rates to Portland, Oreg., which were the same as through rates from 
the same points via the Northern Pacific Ry. to Pasco and the Spo- 
kane, Portland & Seattle Ry. beyond. After the acquisition and 
control of the Spokane, Portland & Seattle Ry. by the Northern 
Pacific Ry. and Great Northern Ry., however, the tariffs were 
changed so as to eliminate the application, in certain instances at 
least, of the through rates via the Northern Pacific land-grant line 
through Tacoma. The result, therefore, was the substitution of the 
Spokane, Portland & Seattle Ry. from Pasco to Portland in lieu of 
the land-grant line of the Northern Pacific through Tacoma for 
transportation between Pasco and Portland on the basis of published 
through rates. In accordance with the long line of decisions of the 
accounting officers, dating as far back as 1888 and sustained subse- 
quently in United States v. The Northern Pacific Ry. Co., 30 Fed. 
(2d) 655 (rehearing denied 30 Fed. (2d) 698) to the effect that where 
a land-grant route is established and made subject to deduction for 
Government transportation, an alternate route established by the 
same company is subject to deduction on account of land grant ac- 
cording to the land-grant ratio established upon the original comple- 
tion of the road, the Comptroller of the Treasury in Appeal No. 
30399, February 6, 1920, decided that the rate published by tariff as 
applicable via the Spokane, Portland & Seattle Ry. from Pasco to 
Portland in connection with a shipment originating at Pendleton, 
Oreg., was subject to deduction for land grant.on the basis of the 
land-grant ratio via the Northern Pacific Ry. from Pasco to Portland 
through Tacoma. Likewise in 3 Comp. Gen. 267, it was held with 
respect to a shipment from Spokane, Wash., to Roseburg, Oreg., that 
a tariff provision restricting application of the through rate so as to 
make it applicable via the Northern Pacific to Pasco and the Spo- 
kane, Portland & Seattle to Portland but not via the Northern Pacific 
land-grant line from Pasco to Portland through Tacoma could not 
operate to deprive the Government of the right to deduction for 
land grant on the basis of the land-grant ratio applicable via the 
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Northern Pacific through Tacoma. That decision was followed in 
the instant matter as noted in the decision of February 13, 1934. 

The present submission urges that the Spokane, Portland & Seattle 
Ry., although its capital stock is jointly owned by the Northern 
Pacific and Great Northern railway companies is independently oper- 
ated, makes its own rates, and reports to the Interstate Commerce 
Commission exactly as do other railway companies which have a 
great number of stockholders; that its independent operation is a 
practical necessity which arises from the alleged conflicting interest 
of the two companies owning the capital stock; and that there is no 
basis for the belief that its line from Spokane to Portland is operated 
as a part of the Northern Pacific R. R. or as a part of the Great 
Northern R. R.; that the casual] reference in certain reports of the 
Interstate Commerce Commission to the effect that the Spokane, 
Pacific & Seattle Ry. is properly to be considered as a part of the 
Northern Pacific and Great Northern systems occur in connection 
with general rate adjustments and that the question of the extent to 
which the Spokane, Portland & Seattle Ry. was separately and inde- 
pendently operated was not presented. 

The fact, however, if it be a fact, that the physical operation of 
the Spokane, Portland & Seattle Ry. may be accomplished through 
the services of its own employees and equipment as distinguished from 
the employees and equipment of the parent companies does not re- 
move the fact that as a consequence of its proprietary interests in 
the Spokane, Portland & Seattle Ry., the Northern Pacific Ry. has 
eliminated service over its land-grant line from Pasco to Portland 
on the basis of published through rates between said points and has 
substituted in lieu of service at said rates via said line service via 
the Spokane, Portland & Seattle Ry. as a subsidiary. In other words, 
whatever may be the extent of the independent operation of the 
Spokane, Portland & Seattle Ry. as a separate corporate entity such 
separate operation does not go to the extent of making said line 
competitive with the Northern Pacific between the above-mentioned 
points. That this is true appears evident from the following quo- 
tation from the general freight agent of the Northern Pacific Ry., 
appearing in a reconsideration of Appeal 30399, April 6, 1920, by the 
Comptroller of the Treasury: 

In 1910 there were two routes from Pasco and Wallula Jct. to Portland, 
one via the direct line of the Oregon Railway & Navigation Company and the 
other via the indirect line of the Northern Pacific via Tacoma. The applica- 
tion of the same rate in 1910 from Pasco to Portland via Tacoma as made via 
the direct line of the O. R. R. & N. was on a subnormal basis and made to 
meet the competitive rates on the Oregon Railway & Navigation Co. After 
the completion of the Spokane, Portland & Seattle Ry. from Pasco to Portland, 
the Northern Pacific used the latter route and cancelled the rate via the indirect 
route through Tacoma. Had we not voluntarily elected to meet the rate of the 
direct line in 1910, the Government would have paid the full tariff rate via 


Tacoma to Portland less land grant deduction and the rate beyond or the 
full tariff rate Wallula Jct. 
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On the question of the alleged conflicting interest of the Northern 
Pacific and Great Northern as joint owners, there is for consideration 
the common purpose of the two lines in acquiring the Spokane, Port- 
land & Seattle Ry. “to increase their capacity for handling traffic 
between Spokane and the Pacific coast and to secure a more direct 
: and convenient entrance to the city of Portland than they had” and 
the following appearing in 59 I. C. C. 321, 341: 

* * * Jn this connection it may be observed that while the Spokane, Port- 
land & Seattle does not reach Puget Sound, and while the Great Northern does 
not reach Portland, the Spokane, Portland & Seattle is controlled jointly by the 
Great Northern and the Northern Pacific, and the vice-president of the North- 
ern Pacific testified that it is used by these companies “as they would use their 
own line.” In Portland Chamber of Commerce v. O. R. R. & N. Co., 19 I. C. C. 


265, 283, we said that the Spokane, Portland & Seattle “must properly be con- 
sidered a part of the Northern Pacific and Great Northern systems rather than 


’ 


as an independent line’, and it was so considered in the second Astoria case. 
In view of these facts it appears evident that the line of the Spo- 
kane, Portland & Seattle Ry. from Pasco to Portland is used as a 
substitute in lieu of the Northern Pacific land-grant line between said 
points via Tacoma and as so used is to be regarded as subject to 
deduction for land grant on the same percentage basis as is applicable 
between said points via the Northern Pacific land-grant line through 
Tacoma. See United States v. Northern Pacific Railway, supra. 
The case of the Northern Pacific Railway Company v. Adams County 
et al., 1 Fed. Supp. 163, cited in connection with the present submis- 
sion, has been examined but the fact that the property of the Spo- 
kane, Portland & Seattle Ry. Co. was held therein properly for 
consideration separately and apart from the property of the parent 
companies for tax assessment purposes is not viewed as material in 
the present matter. 
Accordingly, the decision of February 13, 1934, is affirmed. 































(A-66806) 


APPROPRIATIONS—NONAVAILABILITY—PURCHASES WITHOUT 
ADVERTISING 





Payment may not legally be made from appropriated moneys for supplies pur- 
chased under standard specifications and drawings without advertising, 
originally explained on the basis of “sole manufacturer” but later ap- 
proved by administrative certificate as being for experimental purposes 
under authority of section 10 (k) of the Air Corps Act of July 2, 1926, 
44 Stat. 787, the attempted ratification months later not being sufficient 
to make the purchase legal if, in fact, it was in its inception illegal. 


Comptroller General McCarl to the Secretary of War, January 16, 1936: 
When contract no. W-535-ac-7574, dated April 16, 1935, with the 
Hurley-Townsend Corporation for the delivery of 1,400 spark plugs 
at $2.97 each, or for $4,158, was received in this office, an examination 
thereof disclosed that while the spark plugs were required to be 
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delivered in accordance with Government specifications 95-28017E 
and drawing 1046-S, there had been no advertising for the spark 
plugs as required by law, and an inquiry was made in office letter 
of August 2, 1935, of the contracting officer, J. P. Kirkendall, first 
lieutenant, Air Corps, as to the reason why there was not compliance 
with law in entering into the contract. 

A reply has been received in letter of September 9, 1935, signed 
by Maj. R. W. Propst, Air Corps, to the effect that through a clerical 
error the abstract of agreement stated that award was made under 
the provisions of paragraph 4 g 4 AR 5-240; that is, the administra- 
tive statement was erroneous that it was impracticable to secure 
competition because of “sole manufacturer” and that, in fact, the 
spark plugs were acquired for experimental purposes as a procure- 
ment under the authority of section 10 (k) of the act of July 2, 1926, 
44 Stat. 787. There has been forwarded a certificate signed on or 
about August 9, 1935, by the Assistant Secretary of War, on the 
recommendation of Maj. Gen. B. D. Foulois, that such a purchase 
without competition and for experimental purposes “is hereby ap- 
proved by direction of the Secretary of War under the provisions of 
section 10 (k) of the Air Corps Act of July 2, 1926.” 

In the first place, it is not understood why it should be necessary 
to purchase 1,400 spark plugs at a cost of $2.97 each, or a total cost 
of $4,158, for “experimental purposes”; that is, why a much smaller 
number of such spark plugs would not have been sufficient for ex- 
perimental purposes. Furthermore, it is not understood why spark 
plugs in accordance with standard Government specifications and 
drawings may be considered as experimental; and why “the experi- 
ment” had not been conducted and completed before the standard 
specifications and drawings had been prepared and issued—with all 
that necessarily remains being to test the spark plugs to see whether 
they comply with the terms of the specifications. The attempted 
ratification some 4 months after the date of the contract is not suffi- 
cient to make it legal if, in fact, it was illegal at the inception 
thereof. 

Upon the record as it now appears, appropriated moneys may not 
legally be charged with the purchase price of the spark plugs in 
question, and you are advised accordingly. 


(A-65368) 


FEDERAL LOW-COST HOUSING PROJECTS—FIXING OF RENTAL 
RATES 


The fixing of low-cost housing rental rates which would not bring in a net 
return on the money invested in the property equal, at least, to the rate 
the United States is required to pay on its bonded indebtedness, is not 
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authorized, but the rates may be fixed without inclusion of the value 
of the lands employed in the construction of the particular project if 
provision is made for including in such rates a fair annual interest return 
on the value of the land. 


Comptroller General McCarl to the Federal Emergency Administrator of Public 
Works, January 17, 1936: 


There has been received your letter of September 10, 1935, with 
enclosures, as follows: 


In connection with the proposed operation of the Techwood Project in 
Atlanta, Georgia, it becomes necessary to fix the rents to be charged to the 
tenants of that project. For your information and in order that you may 
clearly understand the financial situation in connection with this project, I 
am enclosing an estimate of the final cost of this project to the Government 
when construction has been completed. This estimate also shows the average 
rental per room per month which would have to be charged to amortize the 
project within a sixty-year period and to pay to the Government 3 percent 
interest on the money which it has invested in the project. 

A survey of the rentals paid in this area prior to the Government’s acqui- 
sition of title shows that the average monthly rental per room was $3.08. 
This rental did not include refrigeration, light, and other services which the 
Government will furnish. This is $6.29 less than the amount required to 
amortize the investment under the estimate enclosed. 

The purpose of the Act authorizing the construction of this project was to 
eliminate slums and to provide suitable housing for persons of low income. 
The first purpose has been effectually accomplished by the removal of the 
old buildings and the second purpose can be accomplished only by setting 
a rental figure which we believe will be within the means of persons of low 
income. There is enclosed a copy of a memorandum on the method of fixing 
rentals, prepared by the Director of Housing and submitted to the Administrator 
on June 1, and a further memorandum on the subject prepared on July 10. 
The memorandum of June 1 was presented to the President, who agreed with 
the conclusions reached therein. You will note that the President in comment- 
ing upon it goes even further than the Director of Housing when he voices 
the opinion that no provision should be made to amortize the cost of the 
land which was purchased. An estimate of operating costs for the Techwood 
Project has been prepared based on the principles set forth in this memo- 
randum. This operating cost shows the necessity of obtaining an average 
monthly rental of $6.31 per room. I feel that the premises may be rented 
to persons in the low income bracket by fixing $6.31 as the average monthly 
rental per room. 

The National Industrial Recovery Act authorized the renting or leasing of 
the premises, but sets no limitation upon the amount to be charged for rent, 
and I feel, particularly in view of the purposes of that act, that I may establish 
the rent at such figure as I determine shall best accomplish those purposes. 
Before doing so, however, I desire your opinion as to whether or not there is 
any limitation which Would prohibit me from fixing the rent for this or any 
other housing project at such figure as would best accomplish the purpose 
of low-cost housing, or whether I am compelled by law to establish such 
figure as will amortize the moneys invested. 


As a part of the program adopted by the National Industrial Re- 
covery Act of June 16, 1933, with a view to accomplishing industrial 
recovery, the Congress authorized, by section 202 (d) thereof, inclu- 
sion in the “comprehensive program of public works” by said section 
provided for, “construction, reconstruction, alteration, or repair 
under public regulation or control of low-cost housing and slum-clear- 
ance projects”, and the Techwood Project, in Atlanta, Ga., appears 
one involving in some measure, both elements—clearance of an un- 
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sightly neighborhood by erection, as a Government project, the dwell- 
ings here involved and proposed now to be rented—and in such con- 
nection section 203 (a) (3) of said enactment authorized the Presi- 
dent through the Federal Emergency Administrator of Public Works 
or such other agencies as he might create, to acquire the lands neces- 
sary for any such project, to sell any property so constructed or 
acquired, “or to lease any such property with or without the privilege 
of purchase:”. There appears nothing contained in said enactment 
or in any statute amendatory thereof prescribing the basis for the 
renting of such property. 

The referred-to memorandum of June 1, 1935, prepared by the 
Director of Housing, is accompanied by a tabulated statement show- 
ing costs of land, construction, architects’ services, etc., and estimated 
maintenance and operating costs as follows: 


Estimated operating costs, Techwood, Atlanta, Ga. (without dormitories) based 
on cost of $2,635,540 without grant 


CAPITAL COSTS 


sieges cc tid cincasichadillth arensipiaile diceuiceinhts tales ecbslpipahccsepinssptideatCitee $480, 621. 40 
dakenagcectnaabipiadadamatcciienimtnchiinninntiniieiit eh aad, 1, 956, 166. 59 


arden paenianagetncnanpdiaiinndtinncdetidierihiattederlpieaammenenttinnentaiteinial 88, 430. 00 
Carrying charges (144% of land & buildings) _-..__....________- 36, 880, 00 


Operating capital (%4.% of land & buildings)~---_--.__--__-________ 12, 810, 00 
IN II oti nach Loccasacahdeceseoabitnacapraseoniatini th anaiineiacnsane- liinimteaitgrientiein tint ada teal 60, 632. 01 
En | UNE TE asa ected hale eeteiepieenniieammnciatie 2, 635, 540. 00 


ANNUAL EXPENSES 


Entepent 4. amortiontion,.6.66% «2256 m5 soos ee tsk cee 95, 933. 65 


Operation expense—apartments (41.40 P. R. P. Y¥.)-------------- 87, 933. 60 
meserve for replacement (6.26 P: B..P..%.)........................-» 13, 296. 24 
Extra service (elec. for stores, apartments, and offices) _..._._.____ 16, 500. 00 
Ei Ne can tha ek att eee lean leh icin hte creeweocteehndienn 1, 199. 70 
Stores and offices (16,500 sq. ft. @ 25¢) -_-....--_-----_-----.. ~~ 4, 125. 00 
Municipal service charge (5% of income) _--.-----__---------_~_ 9, 400. 00 
ee eee Sein died hctesiaiid odie cligiiekentas tnces adbdoeistibensenaigubpienriythdhdeichal 3, 500. 00 
Subtotal ‘ 23 


Nk ce a a 231, 88S. 19 
ee me RENO Ga) Ged Sarl Sade Geren Gah. Si laiee 6, 956. 64 


Total estimateG annual Expenses... i... cnn ene no eic 238, 844. 83 


mK 
Estimated rental=$112.45 per room per year. 
Estimated rental=$9.37 per room per month, 
2,124 rooms, 604 apartments. 


This statement indicates that in order to amortize the project on 
a 60-year and actual project cost basis it will be necessary to fix the 
rental, per room, at $9.37 per month. 

Another tabulated statement, apparently prepared in the same con- 
nection and by the same official but based upon a 45 percent grant of 
all project costs, including land costs, and omitting amortization 
of the remaining 55 percent of land costs, is as follows: 
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CAPITAL COSTS 


eae Ee AAT oo odiemeuniteaniiauiiedapsinaiiagaerepmanpiepaeden $480, 621. 40 
NN «Sih isl dnc baliiinendgtedemeeivee doen inchipnteraicbutnanentnhsncnen 1, 956, 166. 59 
I scl tie taenndiiibadntnenieiieindiraintienialiisl seattle api ae Rea tall 88, 430. 00 
Carrying charges (144% of land & buildings)---------_--------_ 36, 880. 00 
Operating capital (42% of land & buildings) _--.-.---------~_-- 12, 810. 00 
I a cee imermianee 60, 632. 01 
I a ae eS a ci ice heii deck bce ch dna atesieemta teenie 2, 635, 540. 00 
FINANCING 

Tas ibensiaendeieeabepniininanenieigsenneemminnambtres 2, 635, 540. 00 
OO na ae snemniatoenientnasioeipeniinahciadeatons fiacxueiaeiniuaiel 1, 185, 990. 00 
1, 449, 550, 00 

PR cg endear acerca sep tivem-ehethniiementnneiptnmanen 264, 700. 00 
i dhe chee meds dep imigapininmidadeinepmnengpeneeiente 1, 184, 850. 00 
a ne eld nasi hd dineesice to pileeanh te cninapincen-aniiomrsi-evasovenenion 264, 700. 00 
a ID rinse enigusiniegpeaiomeneniesanquenanes 1, 185, 990. 00 
ne Oe Oe I ick icin ini trhinntttinctinonneccen 2, 635, 540. 00 


ANNUAL EXPENSES 


Interest & amortization, 3.64% of mtge. loan-___.-_--_____---___ 43, 128. 54 
a Gn  csenacemenenenavcnanenenenenanen 7, 941. 00 
Operation expense—apartments (41.40 P. R. P. Y.)-------------- 87, 933. 60 
Reserve for replacement (6.26 P. RB. P. Y.)...........-........... 13, 296. 24 
Extra service (elec. for stores, apartments and offices) _._.___--_- 16, 500. 00 
aS enenehicaneighapioenceiperanencmenerenms 1, 199. 70 
ee ee ee BR, Oe BPD ace mereecaneemnen 4, 125. 00 
Municipal service charge (5% of income) -.---------__-_---_- 9, 400. 00 
al aia leer led  tien eeerpenererepcaenanabaienaieen 3, 500. 00 

TITS lies diseicisialebscotoasedecanlintiabeestrceveeenaminn aamiermeaennandaaiatidieeitelabemeGed 187, 024. 08 
OE Tay WE ED soi csctidh cortinesheietechbentnerepnbetnnsidregiegeamiieineies 5, 610. 72 

Total estimated annual expenses____-_.---._..-------__-- 192, 634. 80 


Estimated rental=$75.68 per room per year. 
_ Estimated rental=$6.31 per room per month. 
2,124 rooms, 604 apartments. 


This tabulation indicates that on such basis it will be necessary to 
fix the rental, per room, at $6.31 per month. 

It is suggested by the submission that the purpose of the enact- 
ment is to eliminate slums and provide suitable housing for persons 
of low income, and that the latter object can be accomplished only 


by fixing rentals within the means of persons of low incomes, and 
you state— 


I feel that the premises may be rented to persons in the lower income bracket 
by fixing $6.31 as the average monthly rental per room. 

It seems to have been the primary purpose of the National Indus- 
trial Recovery Act to create employment and revive industry, and as 
one means to such end there was authorized a comprehensive pro- 
gram of public works including projects of slum-clearance and low- 
cost housing. While thus recognized as projects that would likely 
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provide extensive employments and utilization of the products of 
industry—and by their selection for inclusion in the program their 
desirability was also recognized—there has been found nothing in 
the enactment or in any law subsequently enacted indicating an in- 
tent that administration of completed projects—sale or rent—should 
be on a basis contemplating ultimate loss—for instance, that sales 
should be planned at prices below actual costs to the Government. 
The authority was for “low-cost” projects, and apparently the sec- 
ondary benefit contemplated—the benefit over and above that to be 
derived from the extensive employments and benefits to industry 
involved—was that through careful planning and quantity produc- 
tion desirable dwellings could be produced at such low costs as to 
be within the reach of those of low income. But, as stated, nothing 
appears indicating a legislative purpose to provide free housing or 
operations designed to be below actual costs. Then, too, as herein- 
before suggested, apparently there is nothing that would neces- 
sarily limit enjoyment of below-cost rentals to those of low income, 
and no reason suggests itself why those who can afford to pay a 
rental producing a fair return on actual costs should pay less at the 
expense of the Government. 

It would seem that unless the Congress should prescribe some other 
basis for the rental of completed projects, such as the Techwood 
Project, there is applicable the general principle stated in Pacific 
Hardware Co. v. United States, 49 Ct. Cls. 327, 335, that: 

It is unquestionably true that an official of the Government is not authorized 
to give away or remit a claim due the Government. This rule is grounded in a 
sound public policy and is not to be weakened. 

Such rule has been applied in numerous other cases, including 
United States v. American Sales Co., 27 Fed. (2d) 389, affirmed 32 
Fed. (2d) 141, certiorari denied 280 U. S. 574. The fixing of rental 
rates which would not bring in a net return on the money invested 
in the property equal, at least, to the rate the United States is re- 
quired to pay on its bonded indebtedness would apparently be giving 
away the property of the United States—and possibly to tenants 
well able to pay sufficient rent to result in an income on the invest- 
ment equal, at least, to the rate of interest paid by the United States 
on its bonded indebtedness. 

In this connection there is not understood the basis for suggest- 
ing—and as appears employed in the memorandum of July 10, 1935, 
supra, in arriving at the costs for ultimate collection or for consid- 
eration in fixing sales prices or rentals—a 45% grant. This would 
seem to contemplate an arbitrary charging off of nearly one-half of 
first costs. There was not pointed out in the submission—and this 
office has not found in the law—authority for such course. 

87459°—36——41 











624 DECISIONS OF THE COMPTROLLER GENERAL 


No reason is seen for objection if in fixing rental rates for com- 
pleted Federal housing projects, as here involved, the value of the 
lands employed is omitted from any amortization plan adopted, if, 
however, provision is made therein for including in such rental rates 
a fair annual interest return on the value of such land—the actual 
cost thereof where acquired for construction of the particular 
project. 

With respect to the items of “Municipal service charge” and “In- 
surance”, mentioned in the memoranda, supra, attention is invited to 
the decision of this office to you under date of October 10, 1935, A- 
65343, 15 Comp. Gen. 295, and to the fact that it is not a practice of 
the Government to insure Federal property. 

It necessarily follows that the response to your question must be 
that in the present state of the law there exists no authority for the 
fixing of rentals at such low rates as will violate the principle stated 
in Pacific Hardware Co. v. United States, supra. 

Your submission is answered accordingly. 


(A-66369) 


TRAVELING EXPENSES—HEADQUARTERS OF FIELD EMPLOYEES— 
GEOLOGICAL SURVEY 


Where persons are appointed for general field duty requiring substantially con- 
tinuous movement from place to place in the field, as in the case of itin- 
erant topographic engineers of the Geological Survey, the headquarters are 
at Washington, D. C., the seat of Government. When an employee is so 
appointed and enters upon duty at place of appointment, a travel status 
entitling him to reimbursement of traveling expenses or per diem in lieu 

- of subsistence would not begin until he actually begins travel from that 
point. 


Comptroller General McCarl to the Secretary of the Interior, Jannary 17, 1936: 


There has been considered your letter of August 21, 1935, as 
follows: 


Reference is made to recent exceptions taken by your office to vouchers paid 
by the Division of Disbursement, Treasury Department, from appropriations 
of the Geological Survey, of which the following is an example: 

“(National Industrial Recovery, Interior, Geological Survey, 1933-35). 

“Credit for $62.00, paid to William E. Chniel, Jr., topographic engineer, on 
the above voucher (J. L. Summers’ voucher ro. 9110) will be withheld in the 
next settlement unless a satisfactory explanation is made, or the amount 
deposited, for the reason that: 

“Per diem claimed May 1, to 31, 1934, inclusive, 31 days @ $2.00 at Hayes- 
ville, N. C. Employee’s headquarters designated as Murphy, N. C. Apparently 
duties have been performed from Hayesville, N. C., since arrival at that point 
on March ist, 1934. It would appear that Hayesville is the official head- 
quarters rather than the place designated as Murphy, N. C. 

“Headquarters are to be determined by actual facts and circumstances rather 
- - an arbitrary designation. 2 Comp. 757, 3 id. 43, 6 id. 400. T. R. par, 

8 (a).” 

In this case, Mr. Chniel reported for duty at Murphy, N. C., on February 20, 
1934, and worked at that point until March 1, 1934, when he was moved to 
Hayesville, N. C.. to continue the mapping. He remained at Hayesville until 
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June 18, when he was moved to Suit, N. C., where he remained until July 9, 
on which day he left for Blowing Rock, N. C. After a period of duty at that 
point he moved on October 27 to New Land, N. C. In this connection, see 
J. L. Summers’ voucher no. 1293, paid April 17, symbol 95-071; and G. F- 
Allen’s vouchers 1996, paid July 20, 1934; 8919, paid August 28; and 488185 
paid November 12, 1934, symbol 94-909. 

The designation of an official station, as “headquarters” for itinerant top- 
ographic engineers is a more or less artificial procedure, although recognized 
as a legal and accounting necessity. As a matter of actual fact these men 
usually have no real headquarters in the sense of a field office or a base at 
which a temporary home could be established, but are moved from point to 
point as their work progresses and as the necessities and the efficient conduct 
of that work require. They may be a few days or a month or more at a given 
point, remaining there uptil the work accessible from that point is completed 
and then are moved to another point for another more or less indefinite period. 

The nature of the country and of the roads or trails, the scale of the maps, 
the season of the year and climatic conditions, the type of transportation 
usable and used, all affect the period required to complete the work that is 
accessible from a given point. 

These being the conditions, the practice of the Survey has been to consider 
as an employee’s headquarters, the point where the first official duty is per- 
formed under an appointment. In some cases the needs of the work have led 
to a change of the base of operations within a few days after the designation 
of headquarters. This seems to have created the impression that the em- 
ployee’s real point of duty and consequently his headquarters is the second 
location rather than the first and has led to disallowances. 

I shall be glad to have any suggestions that your office may deem it appro- 
priate to make as to procedure by the Geological Survey under the conditions 
governing its topographic mapping activities in the field as they are outlined 
above, to the end that the Survey may harmonize its action with accounting 
requirements and facilitate the handling of its accounts. 


Upon the facts stated by you it is evident that the employees of 
the United States Geological Survey engaged on field mapping work 
have no permanent headquarters in the field and it was therefore 
erroneous to designate as their permanent or regular headquarters 
the place at which they first reported for duty. However, it has 
been held by this office in similar cases that where a person is ap- 
pointed for general field duty requiring substantially continuous 
movement from place to place in the field his headquarters is Wash- 
ington, D. C., as the seat of the Government. 5 Comp. Gen. 76. 
When an employee is so appointed and enters upon duty at the place 
of appointment or first duty station a travel status entitling him to 
reimbursement of travel expenses or per diem in lieu of subsistence 
would not begin until he actually begins travel from that point. 
A-~29042, October 25, 1929; and A-41560, April 26, 1932. 

Aside from the arbitrary designation of the first duty station as 
headquarters, the practice followed by your department in this mat- 
ter appears to be substantially in accordance with the established 
rules, and credit will be allowed for the payments in question if 
otherwise correct. 

There would appear to be for administrative consideration in 
such cases whether the amount of the per diem should not be reduced 
when the duty of the employee requires that he remain at one place 


for over 30 days and again reduced if he remains there over 60 days, 
etc. 
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(A-66374) 


CONTRACTS—SPECIFICATIONS—EVALUATION OF BIDS ON BASIS OF 
DELIVERY TIME 


Contract specifications may properly provide, if service needs are urgent, that 
bids will be evaluated on the basis of time required for delivery in excess 
of a reasonable period specified, with a comparable provision for liquidated 
damages in case of delivery delay, but in no case should it be provided that 
bids would be rejected if specifying a period of delivery longer than that 
stated in the specifications unless it can be clearly established that the 
need is such the Government’s interest would not be protected by an 
evaluation of the bids over a longer period. 


Comptroller General McCarl to the Secretary of Commerce, January 17, 1936: 


Your attention is invited to contract C 3 a-3875, dated September 
15, 1934, with the Westinghouse Electric & Manufacturing Co. cov- 
ering the purchase of lamp changers, which was awarded to other 
than the lowest bidder because of shorter delivery time. 

It appears that under date of August 8, 1934, the Superintendent 
of Lighthouses, Staten Island, N. Y., advertised for bids for the 
furnishing of certain supplies. Item 2 called for the furnishing of 
100 lamp changers for 200-millimeter lanterns for minor electric 
lights. All bidders were requested to state the time within which 
delivery could be made, it being provided that: 

The time for completion or delivery which must be stated by bidders for 
each item will be considered in connection with the award of the contract, 
and other things being equal, preference will be given to the proposal specifying 
the shortest period for completion. Bidders must state the period in calendar 
days after date of receipt of order within which they propose to complete all 
the articles under each item, which period must not exceed thirty (30) days. 


Bids which specify a period in excess of thirty (30) calendar days from date 
of receipt of order will not be considered. 


The Westinghouse Electric & Manufacturing Co. quoted a price 
of $28.91 each or a total of $2,891 for the entire lot of 100, delivery 
to be made within 30 days. The Safety Car Heating & Lighting 
Co. submitted a bid of $2,500 for the entire lot, delivery to be made 
within 56 days. The bid of the Westinghouse Electric & Manufac- 
turing Co. was accepted on account of the earlier delivery offered 
and the low bid of the Safety Car Heating & Lighting Co. was 
rejected because delivery was not offered within the 30-day period 
so specified in the advertisement. The bids were opened on August 
23, 1934. However, award was not made until September 15, 1934, 
a delay of 24 days, which suggests a doubt as to the necessity for 
the provision requiring delivery within 30 days. Furthermore, the 
accepted bidder did not effect delivery within 30 days as provided 
for and was charged only one-fifth of 1 percent of the contract price 
for each day of delay. In this connection, it is noted that the maxi- 
mum amount that could have been deducted under the terms of the 
contract for a delay of 50 days or more was only $289.10 and yet the 
difference between the low bid and the accepted bid was $391 with 
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a difference in agreed time of delivery of only 26 days. Hence, it 
would seem apparent that the procedure followed in this instance 
was not in the interests of the United States. 

Where the need of the service is urgent it is proper to provide for 
evaluation of bids on the basis of time required for delivery in excess 
of a reasonable period specified in the request for bids, with a com- 
parable provision for liquidated damages for delay in effecting deliv- 
ery as agreed, but in no case should the invitation for bids provide 
for rejection of bids specifying a period of delivery longer than that 
stated in the request for bids unless it can be clearly established that 
the need is such the Government’s interests would not be protected by 
an evaluation of the bids. 

While rejection of the low bid in this instance will not be further 
questioned, the matter is brought to your attention in order that 
proper administrative action may be taken to correct the practice. 


(A-66667) 


CONTRACTS—SPECIFICATIONS—PERFORMANCE BOND AND 
LIQUIDATED DAMAGE PROVISIONS 


The requiring of performance bonds and charging of liquidated damages for 
delays in performance are matters for administrative discretion in certain 
types of contracts, but that discretion should be exercised before bids are 
requested and specifications should state definitely the requirements in this 
regard. 


Comptroller General McCarl to the Secretary of Agriculture, January 17, 
1936: 


There are before this office the following contracts: 


A 6 fs—6145, Radio Specialty Company. 

A 6 fs—6175, Garco Manufacturing Company. 
A 6 fs—6177, Radio Specialty Company. 

A 6 fs—6191, Spokane Radio Company, Inc. 
A 6 fs—6197, Radio Specialty Company. 

A 6 fs—6200, Radio Specialty Company. 

A 6 fs-6201, Spokane Radio Company, Inc. 
A 6 fs-6208, Radio Specialty Company. 


The advertised specifications in these contracts provided, among 
other things, that: 

At the option of the Forest Service a performance bond up to 50% of the 
amount of the bid may be required of the successful bidder and liquidated 
damages may be charged in the amount of $1.00 per day per set straight time 
for each calendar day’s delay in the delivery beyond the date of delivery speci- 
fied. Time to begin the day after order is received. 

This office has several times invited the attention of the adminis- 
trative departments and establishments of the Government to the 
fact that specifications should be definite and certain so as to provide 
a common basis for competition for supplying the needs of the 
United States, The above-quoted stipulation in the advertised specifi- 
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cations is not definite and certain, as the bidders may not be definitely 
informed whether a performance bond would be required until after 
the bid is accepted. Obviously, a reasonably prudent bidder would 
include in his bid price an amount equal to the premium on the 
performance bond which he might be required to furnish with the 
contract, and if he anticipated any delay in making delivery in 
accordance with the terms of the contract he would doubtless include 
as a part of the contract price the liquidated damages to be deducted 
by reason of the delay. It is obviously improper to cause charges 
against appropriated moneys for premiums on performance bonds, 
and in the nature of insurance against the charging of liquidated 
damages where no performance bond is required and where there 
may be a serious dispute as to whether liquidated damages must in 
any event be charged for delays in delivery. 

It is a matter of administrative discretion, in contracts similar 
to the ones under consideration, whether to exact a performance 
bond or make provision for liquidated damages, but the discretion 
is for exercising before the bids are requested and the specifications 
should state clearly whether the bond is to be required and whether 
liquidated damages will be charged for delay. 

It is requested that the appropriate administrative action be 
taken to correct the erroneous procedure in this case. 


(A-69661) 


UNITED STATES SUPREME COURT REPORTS—SALE PRICE— 
INAPPLICABILITY OF ECONOMY ACT PROVISION 


The special statutory provisions relative to the price at which reports of the 
Supreme Court of the United States might be sold to the public are not 
affected by section 307 of the Economy Act of June 30, 1932, 47 Stat. 409, 
fixing the price of Government publications for sale to the public. 


Comptroller General McCarl to the Public Printer, January 17, 1936: 
There was received your letter of January 4, 1936, as follows: 


The following is an extract from a letter, dated November 27, 1935, received 
by the Public Printer from the Reporter of the Supreme Court of the United 
States: 

“* * * Tf the provision of the Economy Act to which you refer (act of 
June 30, 1932, c. 314, sec. 307, 47 Stat. 409; 44 U. S. C., sec. 72a) should be 
held inapplicable to the Supreme Court Reports, the $1.50 price could be re- 
stored. This would help to keep them within the reach of lawyers, public 
officials, and libraries throughout the country. 

“Prior to the act of July 1, 1922, c. 267, 42 Stat. 816, the printing and sale 
of the reports were in the hands of a private publishing company, through a 
contract with the Reporter. An over-the-counter price to the public had been 
fixed by law, and provision made for delivery of copies to the Government. 
The act of July 1, 1922, was a special act which dealt exhaustively with the 
whole subject of the Reporter’s duties, his compensation and allowances, the 
printing of the books in the Government Printing Office, distribution of volumes 
for Government use, and the fixing of the price at which they might be sold 
to the public. Under that act, the price was fixed by the Reporter with the 
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approval of the Attorney General and must equal the cost of composition, 
plating, printing and binding, with an addition designed to recoup part of the 
outlay for the Reporter’s salary and expenses. By an amendment (act of May 
29, 1926, c. 425, 44 Stat. 677), the plan was changed to sale ‘at the cost of print- 
ing and binding, plus 10 per centum, without limit as to the use, number of 
copies to any one applicant, or resale at a reasonable profit.’ Sec. 2. 

“This amended legislation, dealing specially and exclusively with these re- 
ports, was in force and controlled their price when the Economy Act was 
adopted. In contrast, the provision of the Economy Act is general; it refers 
to ‘government publications’; and provides that the price at which they may 
be offered for sale shall be based on cost plus 50 per centum. 

“It would seem that we have here the familiar case of a statute extending 
its general language over a special field preoccupied by an earlier one, and 
yet not professing to repeal the earlier one. In such cases the rule is plain 
that the subject covered by the special statute must be regarded as excepted 
out of the field of the general one; an implied repeal is to be avoided if 
possible. This rule has been applied in countless instances. There are, of 
course, cases where, for some reason independent of the mere generality of 
words, it is manifest that preservation of the earlier enactment would be 
inconsistent with the purpose of the later one. To such cases the rule is not 
applied, and an implied repeal is unavoidable. But a purpose to increase the 
price of Government publications in general does not necessarily imply a 
purpose to increase the price of the Supreme Court Reports. 

“There is also a special feature of sec. 307 of the Economy Act which sheds 
light on its intention. The concluding sentence is that “The selling price of 
publications as provided for herein shall be in lieu of that prescribed in 
the public resolution approved May 11, 1922 (U. S. C., title 44, sec. 72 and 
220), and section 42 of the act of January 12, 1895 (U. S. C., title 44, see. 
114).’ The acts cited in that sentence are those which previously had fixed the 
price of Government publications other than the Supreme Court Reports. 
The section itself thus appears quite clearly to limit its application to publica- 
tions of that character. It seems reasonable to infer that if there had been 
any intention to substitute a new price ‘in lieu of’ that prescribed in the 
statute regulating the Supreme Court Reports, that statute would have been 
included in the enumeration.” 

Publications, including copies of the Supreme Court Reports, sold to the 
public by the Superintendent of Documents have been priced at 50% above 
the cost as determined by the Public Printer. This, it is believed, is in 
accordance with the provisions of section 72a of title 44, U. 8. C., which reads 
as follows: 

“After June 30, 1932, the price at which additional copies of Government 
publications are offered for sale to the public by the Superintendent of Docu- 
ments shall be based on the cost thereof as determined by the Public Printer 
plus 50 per centum: Provided, That a discount of not to exceed -5 per centum 
may be allowed to authorized book dealers and quantity purchasers, but 
such printing shall not interfere with the prompt execution of work for the 
Government. The surplus receipts from such sales shall be deposited in the 
Treasury of the United States to the credit of miscellaneous receipts. The 
Superintendent of Documents shall prescribe the terms and conditions under 
which he may authorize the resale of Government publications by book dealers, 
and he may designate any Government officer his agent for the sale of Govern- 
ment publications under such regulations as shall be agreed upon by the 
Superintendent of Documents and the head of the respective department or 
establishment of the Government. The selling price of publications as provided 
for herein shall be in lieu of that prescribed in sections 72, 114, and 22 
of this title.” 

It is true that section 72a does not refer to section 335, title 28, U. S. C., 
which reads: 

“* * * The Public Printer shall print such additional bound volumes and 
pamphlet copies of the United States Supreme Court Reports as may be re- 
quired for sale to the public by the Superintendent of Documents at the cost of 
printing and binding, plus 10 per centum, without limit as to the use, number of 
copies to any one applicant, or resale at a reasonable profit, * * *” 
However, there is also for consideration in this connection the provisions of 
section 802 of the Economy Act, approved June 30, 1932, which it is believed are 
broad enough to abrogate the provisions of section 335, supra. Section 802 
reads as follows: 
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“All acts and parts of acts inconsistent or in conflict with those provisions of 
this act which are of temporary duration are hereby suspended during the 
period in which such provisions of this act are in effect. All acts or parts of 
acts inconsistent or in conflict with those provisions of this act which are of 
permanent nature are hereby repealed to the extent of such inconsistency or 
conflict.’ ” 

In view of above conflicting provisions of the law, your decision, at the earli- 
est practicable date, as to the statutes to be followed in pricing the Supreme 
Court Reports is respectfully requested. 


The last sentence of section 307 of the Economy Act of June 30, 
1932, 47 Stat. 410, quoted in your letter as section 72a of title 44 U. S. 
Code, indicates that the section was intended as “in lieu of,” that 
is, as superseding only those statutes therein mentioned governing 
generally the price and sale of Government publications sold by 
or through the Superintendent of Documents, Government Printing 
Office, and not as superseding or rendering inoperative the special 
provisions governing the price and sale of the reports of the Supreme 
Court of the United States, contained in the Judicial Code, as 
amended. The preparation and sale of the reports of the Supreme 
Court of the United States having been provided for by special stat- 
ute, it is only reasonable to conclude that the repeal of such special 
statute may not be inferred but must specifically appear. 

Section 802 of the Economy Act, 47 Stat. 419, cited by you, con- 
taining the general repeal clause, cannot operate to expand the scope 
of section 307 beyond the limitations fixed within its own terms. 

A further indication that section 307 of the Economy Act was 
not intended to affect the price or sale of the reports of the Supreme 
Court of the United States is shown by the terms of the respective 
statutes in force prior to the Economy Act. While all of the stat- 
utes, including the Judicial Code, fixed the price at 10 percent above 
the cost of printing, the act of May 29, 1926, 44 Stat. 678, amended 
section 228 of the Judicial Code so as to remove all restriction on 
the resale of Supreme Court Reports for a profit by private parties, 
whereas, regarding other Government publications sold by or 
through the Superintendent of Documents, private parties were re- 
quired to agree “not to resell or distribute the same for profit.” Sec- 
tion 307 of the Economy Act authorizes a discount of 25 percent to 
authorized book dealers and quantity purchasers and authorizes the 
Superintendent of Documents to regulate resale by them. This con- 
cession to private dealers would seem to relate only to those Govern- 
ment publications, the resale of which for a profit had not been pre- 
viously authorized. 

Answering your question specifically, you are advised that the 
special provisions in the Judicial Code, as amended, should be fol- 
lowed in pricing the Supreme Court Reports rather than the provi- 
sions of section 307 of the Economy Act. 





DECISIONS OF THE COMPTROLLER GENERAL 
(A-65965) 


CHECKS—RECLAMATION—FORGED ENDORSEMENTS 


Reclamation in connection with checks involving forged endorsements issued by 
the United States subsequent to date of death of the payee and bearing 
notice on the back that they were void in case of the payee’s death prior 
to date of issue, should be proceeded with notwithstanding the protest of 
the endorsers from whom refund is claimed that they have been prejudiced 
because reclamation was not commenced until long after the issuance of 
the checks, the date of the checks not being the controlling factor and 
reclamation having been instituted within a reasonable time after notice 
of the payee’s death was received by the Government. 


Comptroller General McCarl to the Treasurer of the United States, January 
18, 1936: 


Consideration has been given your letter of August 17, 1935, 
AWS-C, as follows: 


Reference igs made to the following checks in favor of Alexandra Pogorzelski: 


Symbol | Date paid 


8-14-15 
11-12-15 
7 2-18-16 





With reference to your letter of August 10, copy attached, please be informed 
that reclamation has been completed on all checks with the exception of 
checks no. 8238792, no. 9060788, and no. 9770778. 

Inasmuch as the endorsers are protesting the action of the Treasurer in 
requesting refund on checks no. 8293792, no. 9060788, and no. 9770778, claiming 
they have been prejudiced by the lapse of time, the three checks and file pertain- 
ing thereto are forwarded to you, and advice is requested as to whether, in 
view of the decision of the court in the case of Ladd and Tilton Bank v. 
United States, 30 Fed. (2nd) series) 334, the Treasurer should insist upon 
reclamation. 

The three checks referred to were drawn in payment of pension 
under pension certificate no. 731247, issued to one Alexandra Pogor- 
zelski. On the basis of evidence submitted showing that the payee 
had died on October 19, 1911—thus suggesting that the said three 
checks (among others) had been negotiated without the genuine 
endorsement of the payee’s name—you were authorized in letter of 
this Office, dated March 7, 1935, to reclaim the amount of these checks. 
It now appears that reclamation proceedings are resisted principally 
for the reason the delay in the matter has prejudiced the rights of the 
endorsers thereon, and you therefore request to be advised whether 
reclamation proceedings should be insisted upon in view of the ruling 
in Ladd and Tilton Bank v. United States, 30 Fed. (2nd) 334. 

The cited decision, so far as here material, held as follows (quot- 
ing from pars. 2 and 4 of the syllabi) : 

Where Government, after discovering forgery of indorsements on Victory 


notes for which it had theretofore exchanged coupon bonds, failed to notify 
bank effecting exchange of such forgeries for period of approximately 19 
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months, resulting in injury to bank by reason of insolvency and liquidation 
of bank from whom it had received notes, the Government's failure to give 
timely notice of forgery constituted a defense, notwithstanding that right of 
action rested on implied warranty. 


. a » + * om - 


Though mere right of action is not affected by delay in demand or notice, 
defendant, otherwise liable because of money or property obtained on forged 
bill, note, or other instrument, may defend on ground that delay in notice or 
demand after discovery of forgery has worked injury. 

It will be noted that the court decision, supra, turns on the point 
of the failure of the Government to notify the proper parties “after 
discovering forgery of endorsements.” In the instant case it does 
not appear that the Government was apprised of the payee’s death 
until sometime in 1932. The Government, therefore, had no knowl- 
edge of any irregularity in the negotiation of the subject checks 
until that time. In December 1934 after it had been defintely con- 
cluded from the investigation conducted into the matter that the 
checks had been cashed on forged endorsements, the endorsing banks 
were promptly advised in the matter of the forged endorsements. 
Considering the thoroughness with which the Government must in- 
vestigate this class of cases before definite action may be taken 
thereon it is readily apparent that the Government may not be 
charged with such laches here as to bring the case within the mean- 
ing of the court decision, supra. 

The endorsing banks’ contention, therefore, that their rights had 
been definitely prejudiced because of the Treasury Department’s 
failure to detect the alleged discrepancy in the endorsements over a 
lapse of 19 years is without legal justification since the Government 
may not proceed in such matters until notice is first received in 
respect of the matter—the date of the check not being the controlling 
factor. : 

It appears to be the further view of the last endorsing banks that 
they should be relieved of liability in the matter because of their 
inability to collect from prior endorsers. In this connection see 14 
Comp. Gen. 221, wherein it was held, in part, as follows, quoting 
from the first paragraph of the syllabus: 

An endorsing bank which guarantees all prior endorsements on a check where 
the payee’s endorsement thereon has been forged is liable as a guarantor on an 
original undertaking, in addition to the liability arising under the implied 
warranties attendant upon a general endorsement, and the enforcement of the 
liability arising under such original undertaking is not contingent or dependent 
upon the ability of the guarantor to collect from any prior party on the check. 

It is further submitted that there is liability on the endorsers of 
the checks here on the basis of the notice appearing on the baci of 
each check—such notice reading as follows: 


This check is void in case of the payee’s death, * * *, prior to the date 
of its issue. 
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It is payable only when personally indorsed in ink, by the payee in the 
presence of two responsible persons who can write and who shall act as 
attesting and identifying witnesses. Signatures by mark should read thus: 
“his x mark” or “her x mark” with the name of the payee written exactly 
as it is on the face of the check. 


Since the Government is not always promptly notified of the death 
of a beneficiary, such as was the case here, it is not difficult to under- 
stand why a check may be issued by the Government in favor of a 
dead person. Some responsibility, therefore, rests with cashing en- 
dorsers in this respect, as the facts disentitling one to payment are 
more particularly within their knowledge than the Government. 
Obviously, therefore, the payee having died prior to the issuance of 
the checks here, there could have been no endorsement such as the 
notice on the back of the checks, swpra, requires, hence the endorsing 
banks are severally liable for the breach of their endorsement contract 
on the involved checks guaranteeing the genuineness of all prior 
endorsements. 

For the reasons herein stated you are advised that reclamation 
proceedings on the involved checks should be insisted upon. The 
reclamation file is returned for your further action in this respect. 


(A-69403) 


DISTRICT OF COLUMBIA NATIONAL GUARD—ATTENDANCE AT 
SERVICE SCHOOLS—MILITARY LEAVE OF ABSENCE OF FEDERAL 
EMPLOYEE MEMBERS 


A Federal employee member of the District of Columbia National Guard who 
is ordered to attend a military service school under section 99 of the 
National Defense Act of June 3, 1916, 39 Stat. 207, is not entitled to military 
leave of absence with pay. 


Comptroller General McCarl to the Secretary of Agriculture, January 18, 
1936: 


There was received your letter of December 27, 1935, as follows: 


Max G. D. Prentice, a junior clerk in the Agricultural Adjustment Administra- 
tion, Department of Agriculture, receiving a salary of $1,440, was granted 15 days 
military leave from July 6, 19385, to July 20, 1935, for the purpose of attending a 
military encampment of the District of Columbia National Guard. Later, on 
August 28, 1935, pursuant to a voluntary application, Mr. Prentice was ordered, 
under Special Order No. 92, issued from headquarters, District of Columbia 
National Guard, by Peyton G. Nevitt, Acting Adjutant General of the Columbia 
National Guard, to report at the Quartermaster Motor Transport School, at 
Camp Holabird, Maryland, as a student in the Motor Transport Officers’ Course, 
from September 14 to November 8, 1935, inclusive. A copy of Special Order No. 
92 is attached. 

Your decision is respectfully requested as to whether Mr. Prentice is entitled 
to military leave of absence with pay for the 56-day period during which he was 
absent from the office attending the Quartermaster Motor Transport School, in 
compliance with the above-mentioned order : 

1. In view of his voluntary application to be ordered to report to the school and 

2. In view of section 49 of the act of March 1, 1889, 25 Stat. 779, as amended 
July 1, 1902, 32 Stat. 615; Feb. 18, 1909, 35 Stat. 684; 20 D. C. Code. See. 1493, 
which provides as follows: 
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“All officers and employees of the United States and of the District of Columbia 
who are members of the National Guard shall be entitled to leave of absence 
from their respective duties, without loss of pay or time on all days of any parade 
or encampment ordered or authorized under the provisions of this act. This 
section shall be construed as covering all days of service which the National 
Guard , or any portion thereof, may be ordered to perform by the Commanding 
General.” [Italics supplied.] 

In presenting this matter for a ruling from you, we are not unmindful of your 
decision of November 10, 1921, to the Secretary of the Treasury, 1 Comp. Gen. 
256, in which you hold, quoting from the syllabus, that “A National Guard officer 
may not be granted military leave of absence with pay from a civilian position 
under the Government while attending, under orders, a military service school 
for the purpose of pursuing a regular course of study.” 

The foregoing decision, however, involves an interpretation of section 80 of 
the act of June 3, 1916, “An act for making a further and more effectual pro- 
vision for the national defense”, 39 Stat. 166-217, whereas the instant case, as 
has been mentioned, relates to section 49 of the act of March 1, 1889, as amended 
“An act to provide for the organization of the militia of the District of 
Columbia.” 

It was stated in your decision of July 3, 1922, to the Postmaster General, 2 
Comp. Gen. 1, that the act of June 3, 1916, 39 Stat. 166, “is a law of general 
application”, while the act of March 1, 1889, as amended, “is a special pro- 
vision made for the District of Columbia National Guard”, and “not only is 
there no reason why both laws may not stand together, but every reason why 
they should.” 

It is to be pointed out, however, that although the above-cited acts may be 
said to “stand together” for the purposes of the question involved in that de- 
cision, namely, whether Post Office Department employees who are members 
of the National Guard of the District of Columbia may be granted leave of 
absence without loss ef time or pay, to participate in parades or encampments 
or on all days of service ordered by the commanding general, as authorized by 
the act of March 1, 1889, as amended, as well as for field or coast defense 
training authorized for all the National Guard by the act of June 3, 1916; nev- 
ertheless, it appears that the italicized sentence quoted above from 20 D. C. 
Code 1493, is an expansion of the original act of March 1, 1889. It also seems 
that the expanding provision, which arose out of the act of July 1, 1902, 32 
Stat. 615 goes further than the leave provision in the National Defense Act, 39 
Stat. 203, in that the amendment of July 1, 1902, provides that “all days of 
service which the National Guard (that is, the National Guard of the District 
of Columbia), or any portion thereof may be ordered to perform by the com- 
manding general” shall be granted as military leave with pay. No such pro- 
vision is contained in sec. 80 of the act of June 3, 1916. 

We are aware of the fact that you have heretofore held that employees of 
the United States and of the District of Columbia, who are members of the 
National Guard of the District of Columbia, are not entitled under section 49 
of the act of March 1, 1889, as amended to military leave while participating 
in target practice matches outside of the District of Columbia, except as to 
matches held in connection with annual encampments, 8 Comp. Gen. 210; and 
that, likewise, such employees are not entitled to leave under this act for the 
purpose of attending international rifle matches, 6 Comp. Gen. 635; but there 
has been discovered no decision relating specifically to the act of March 1, 
1889, 25 Stat. 779, as amended by the act of July 1, 1902, 32 Stat. 615, which 
would indicate whether or not days spent in attendance at a Quartermaster 
Motor Transport School are “days of service” within the meaning of the act, 
as amended, entitling an employee attending said school to military leave with 
pay. 

Likewise, we have before us your decision of August 8, 1935, to the Secre- 
tary of State, A-63998, in which you hold that “training duty by a member 
of the Voluntary National Reserve [who has made a personal request to be 
authorized to report for training duty], without pay, is not within the purview 
of section 36 of the act of February 2, 1935, and does not entitle members thus 
authorized to train to any of the benefits prescribed therein”; and also your 
decision of July 15, 1929, to the Postmaster General, 9 Comp. Gen. 13, holding 
that “Government employees who are members of Officers’ Reserve Corps are 
not entitled to military leave while attached to the War Department at their 
own expense and on their voluntary applicaion for training and instruction 
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authorized by sections 38 and 39 of Army Regulations, 140-5 of January 16, 
1929.” 

There would be considerable hesitation on our part, however, in applying 
the rule of any of the foregoing decisions to the question that is raised herein 
with respect to military leave under the act of March 1, 1889, as amended. 

We are, therefore, respectfully requesting an opinion from you bearing 
directly upon the matter. 

As stated in the cited decision of this office dated July 3, 1922, 2 
Comp. Gen. 1, members of the National Guard of the District of 
Columbia may be granted, under certain circumstances, military 
leave of absence with pay from civilian positions in the Federal or 
District of Columbia service, not only under the special act of May 
1, 1889, as amended by the acts of July 1, 1902, 32 Stat. 615, and 
February 18, 1909, 35 Stat. 634, but also under the general act of 
June 3, 1916, 39 Stat. 166. 

Section 52 (formerly section 49) of the act of March 1, 1889, 25 
Stat. 779, as amended by the act of February 18, 1909, 35 Stat. 634, 
provides: 

That all officers and employees of the United States and of the District of 
Columbia who are members of the National Guard shall be entitled to leave 
of absence from their respective duties, without loss of pay or time, on all 


days of any parade or encampment ordered or authorized under the provisions 
of this act. 


The act of July 1, 1902, 32 Stat. 615, under “Militia of the District 
of Columbia”, provides: 


That section forty-nine of “An act to provide for the organization of the 
militia of the District of Columbia”, approved March first, eighteen hundred 
and eighty-nine, shall be construed as covering all days of service which the 


National Guard, or any portion thereof, may be ordered to perform by the 
commanding general.” 


Section 99 of the National Defense Act as amended by section 3 
of the act of May 28, 1926, 44 Stat. 674, under which attendance of 
members of the National Guard at service schools is authorized, 
provides in part as follows: 


Under such regulations as the President may prescribe, the Secretary of 
War may, upon recommendation of the Governor of any State or Territory, or 
the commanding general of the National Guard of the District of Columbia, 
authorize a limited number of selected officers, warrant officers, or enlisted 
men of the National Guard to attend and pursue a regular course of study at 
any military-Service school of the United States, except the United States 
Military Academy, * * * and any such officer or warrant officer, shall 
receive, out of any National Guard allotment of funds available for the purpose, 
the pay and allowances provided in the Pay Readjustment Act of June 10, 
1922, for officers and warrant officers of the National Guard when authorized 


by law to receive Federal pay and the travel allowances provided in section 
12 thereof * * *%, 


Although the “order” to First Lieutenant Prentice was issued by 
authority of the commanding general of the District of Columbia 
National Guard he was not ordered to perform any duty with the 
District of Columbia National Guard but by or by authority of the 
Secretary of War he was authorized under section 99 of the National 
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Defense Act to attend the service school named. The District of 
Columbia statutes cited have no application to periods of attendance 
at instruction by members of the District of Columbia National 
Guard under section 99 of the National Defense Act although the 
authorization to attend may take the form of an order from the 
commanding general of the District of Columbia National Guard. 
6 Comp. Gen. 635; 8 id. 210. 

Section 80 of the act of June 3, 1916, supra, provides as follows: 

Sec. 80. Leaves of absence for certain Government employees.—All officers and 
employees of the United States and of the District of Columbia who shall be 
members of the National Guard shall be entitled to leave of absence from 
their respective duties, without loss of pay, time, or efficiency rating on all days 
during which they shall be engaged in field or coast-defense training ordered 
or authorized under the provisions of this act. 

This statute is not applicable in the instant case for the reason 
that the employee, while attending the Quartermaster Motor Trans- 
port School, was not “engaged in field or coast-defense training.” 
See 1 Comp. Gen. 256. 

You are advised accordingly that the granting of military leave 
of absence with pay was not authorized for the 56-day period the 
employee was absent from his civilian position attending the Quar- 
termaster Motor Transport School. 


(A-62736) 


TRAVELING EXPENSES—STEAMSHIP—APPLICABILITY OF 
PUBLISHED UNITED STATES CURRENCY RATES 


‘Where steamship fares are published in this country in terms of United States 
currency and also in a foreign country at a higher rate in a foreign 
eurrency, reimbursement of traveling expenses is authorized only at the 
lower rate in United States currency effective on the date service is fur- 
nished, even though the passage is purchased in a foreign country, the 
provisions of section 10 of the act of March 8, 1933, 47 Stat. 1516, limiting 
reimbursement for traveling expenses to the lowest rate available by the 
transportation facility used. 


Comptroller General McCarl to the Secretary of State, January 20, 1936: 

Consideration has been given to your letter of May 27, 1935 
(FA 123 Ray, Guy W./168), with enclosure, requesting review of 
disallowance in the disbursing account of Victor M. Lenzer, district 
accounting and disbursing officer, Paris, France, of credit for $31.66 
paid on voucher 7786, November 1933, for two cabin class passages 
from Southampton to New York on the steamship President Roose- 
velt of the United States Lines. 

The record discloses that an September 27, 1933, the Secretary of 
State addressed a cable to the American consul at London as follows: 


September 27. 7 p. m. Ray assigned Department. Should proceed so as to 
arrive about October 15. ‘Transportation expenses himself family and effects 
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and per diem authorized subject provisions travel regulations and Department 
of State supplement thereto effective August 3, 1933. Should submit estimate. 
Paragraph. Inform Embassy. 

Passage for Guy W. Ray, American vice consul, and wife, was 
booked on the steamship President Roosevelt sailing on October 5, 
1933. 

Credit for $31.66 paid to the United States Lines for two first 
class tickets purchased for use under the travel order of September 
27, 1933, was disallowed in the accounts of the paying officer for 
reasons as follows: 

Oct. 4, ocean fare (Mr. & Mrs. Guy W. Ray) Southampton to New 


een OP 6 Tit hh d,s nner qubedmencnutenrs $283. 66 
Allowed in accordance with tariffs on file in this office__......_._..-_--. 252. 00 





Folder No. 3, Aug. 1933 of the U. 8S. Lines on file in this office shows antec 
cabin class rate on S/S President Roosevelt to Plymouth and from Southampton 
of $126. Section 10 of the act of March 3, 1933, 47 Stat. 1516, limits traveling 
expenses to the lowest rate available by transportation facility used. The 
lower rate published in terms of U. S. currency is the proper amount charge- 
able to the Government. See also A-57669, October 31, 1934. The amount of 
$31.66 is disallowed and should be refunded. Debt reported. 

There has been submitted a schedule of sailings issued in August 
1933 for the United States Lines, showing the cost of a single one- 
way ticket from Southampton to New York on the steamship Presi- 
dent Roosevelt to be £29 15s. 0d., which it is stated, at the rate of 
$4.7675 prevailing at the time transportation was purchased, is 
equivalent to $141.83, or $283.66 for two tickets. It is agreed that on 
the date passage was booked the United States Lines tariff available 
in this country listed the fare from Southampton to New York on 
the steamship President Roosevelt as $126, but it is urged that this 
rate applies only to prepaid passages purchased in the United States 
and does not apply to passages purchased in London, the prices of 
which are controlled by the tariff available in London in which the 
fare is stated to be £29 15s, 0d., or the equivalent of $141.83 and not 
$126. It is stated, also, that on February 13, 1935, in reply to an in- 
quiry of the Consul General in London, the office of the United States 
Lines stated that “rates quoted in tariffs issued in America are not 
applicable for bookings effected in Great Britain and Ireland for 
embarkation at British or Irish ports.” 

The sterling fares quoted in the schedule of August 1933 may not 
be permitted to increase the liability which the Government assumed 
in the purchase of the tickets in question. The travel order of Sep- 
tember 27, 1933, contemplated the purchase of tickets at the lowest 
available rate for the class of service to be furnished, as provided for 
under the act of March 3, 1933, referred to above. According to the 
tariffs on file in this office the lowest published rate for a ticket from 
Southampton to New York on the steamship President Roosevelt on 
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October 5, 1933, was not in sterling but is shown to have been in 
United States dollars, or $126. In view of the foregoing there was 
no authority of law for payment in excess of the lowest published 
fare on the date the service was furnished. Therefore, the rate pub- 
lished in terms of United States currency being the lowest published 
fare on the date the service was furnished, the action taken by this 
office in disallowing credit for $31.66 in the account of Victor M. 
Lenzer must be and is sustained. See decision of October 31, 1934, 
A-57669. 


(A-65311) 


COMPENSATORY TIME—POSTAL EMPLOYEES—SATURDAYS 
AND HOLIDAYS 


Watchmen and messengers, if not employees of the Custodial Service of the 
Post Office Department, are not within the group of employees to which 
the act of August 14, 1935, 49 Stat. 650, is by its terms made applicable 
and are not entitled to compensatory time for services performed on Satur- 
day. 

The act of August 14, 1935, 49 Stat. 650, making Saturday a nonwork day for 
certain postal employees and authorizing the granting of compensatory time 
for work required on that day does not authorize the granting of 2 days’ 
compensatory time for 1 day’s work when work is required on a Saturday 
which is also a regular legal holiday. 


Comptroller General McCarl to the Postmaster General, January 20, 1936: 

There has been brought to the attention of this office the amend- 
ments made by the Postal Bulletin of September 4, 1935, effective 
October 1, 1935, to paragraphs 19, 28 and 29 of United States 
Official Postal Guide of July 1935, regarding the allowance of com- 
pensatory time off for time worked on Saturdays and holidays by 
various classes of postal employees. 

Section 4 of the act of February 28, 1925, 43 Stat. 1059, provides: 


* * * That when the needs of the service require the employment on 
Sundays and holidays of foremen, special clerks, clerks, carriers, watchmen, 
messengers, or laborers, at first and second class postoffices, they shall be 
allowed compensatory time on one day within six days next succeeding the 
Sunday, except the last three Sundays in the calendar year, and on one day 
within thirty days next succeeding the holiday and the last three Sundays in 
the year on which service is performed: Provided, however, That the Post- 
master General may, if the exigencies of the service require it, authorize the 
payment of overtime for service on the last three Sundays in the calendar year 
or on Christmas Day in lieu of compensatory time. 


The act of August 14, 1935, 49 Stat. 650, provides: 


That when the needs of the service require supervisory employees, special 
clerks, clerks and laborers in first- and second-class post offices, and employees 
of the motor-vehicle service, and carriers in the City Delivery Service and in 
the Village Delivery Service, and employees of the Railway Mail Service, 
clerks at Division Headquarters of Post Office Inspectors, employees of the 
stamped envelope agency, and employees of the mail equipment shops; cleaners, 
janitors, telephone operators, and elevator conductors paid from appropria- 
tions of the First Assistant Postmaster General and all employees of the 
Custodial Service except charwomen and charmen and those working part 
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time, to perform service on Saturday they shall be allowed compensatory time 
for such service on one day within five working days next succeeding the 
Saturday on which the excess service was performed: * * * Provided 
further, That the Postmaster General may, if the exigencies of the service 
require it, authorize the payment of overtime for service on the last three 
Saturdays in the calendar year in lieu of compensatory time, except cleaners, 
janitors, telephone operators, and elevator conductors paid from the appropria- 
tion of the First Assistant Postmaster General and custodial employees who 
shall be given compensatory time in lieu of overtime pay within thirty days 
next succeeding: * * 
* * * * 7 * * 


Sec. 3. This act shall take effect October 1, 1935. 


The Post Office Department in the Postal Bulletin of September 
4, 1935, calls attention to the above act and amends paragraphs 17 to 
35, on pages 72 and 73, of the United States Official Postal Guide 
for July 1935. 

Paragraph 19, as amended, contains the following statement: 

* * * While watchmen and messengers are not named as beneficiaries 


of this act, it is the wish of the Department that they be given compensatory 
time for service performed on Saturday. 


Paragraphs 28 and 29, as amended, read: 


28. Saturday holidays.—When a holiday falls on Saturday regular employees 
should be excused from service as far as practicable. Those who perform 
service on such a day shall be granted compensatory time for service so per- 
formed within 1 of the 30 days following the holiday, and in addition thereto 
must be granted compensatory time for the service performed on the Saturday 
on 1 of the 5 working days next succeeding the Saturday. This means that 
all employees, except cleaners, janitors, telephone operators, and elevator con- 
ductors paid from the appropriations of the First Assistant Postmaster Gen- 
eral, who are not entitled to compensatory time for holidays, must be granted 
double compensatory time. First, because the service was performed on a 
holiday, and secondly, because it was performed on Saturday. 

Supervisors above the grade of foreman, who perform service on holidays 
which fall on Saturday shall be allowed compensatory time for service per- 
formed on such Saturday holiday on 1 of the 5 working days following the 
Saturday, and may be granted holiday competsatory time within 180 days 
following the holiday. 


Referring to paragraph 19, as amended, supra, if watchmen and 
messengers are not employees of the Custodial- Service, they are not 
within any group of employees to which the act of August 14, 1935, 
is by its terms made applicable, and there is no authority in the Post- 
master General or any of his subordinates to extend the provisions 
of the statute to any class of employees not covered thereby. The 
paragraph in question should be amended accordingly. See section 
5 of the act of March 3, 1893, 27 Stat. 715. 

Paragraphs 28 and 29 of the United States Official Postal Guide, 
as amended, propose to grant 2 days’ compensatory time for 1 day’s 
work in the event a regular legal holiday falls on a Saturday (as 
will be the case three times during 1936), and the employee is re- 
quired to work on said day. The act of August 14, 1935, makes 
Saturday a nonwork day for certain postal employees and author- 


izes the granting of compensatory time for work required on said 
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day. But the fact that another holiday may happen to fall on a 
Saturday cannot operate to make work on said day by such employ- 
ees the equivalent of 2 days’ work or entitle the employees to 2 
days’ compensatory time for 1 day’s work. Not only would the 
provisions of paragraphs 28 and 29 appear to be unauthorized by 
law, but they would give to the employee who is required to work 
on Saturday an undue advantage over the employee who is not 
required to work on that day. That is to say, the employee who is 
required to work would be given the benefit of two holidays whereas 
the employee who is not required to work would have the benefit of 
only one. 

Said paragraphs 28 and 29 of the United States Official Postal 
Guide, as amended, would appear to be illegal and should be modified 
in accordance herewith. 


(A-65189) 


CONTRACTS—TRUCK SPECIFICATIONS—NECESSITY FOR 
STATEMENT OF SERVICE REQUIREMENTS 


Award to other than the low bidder on the basis that the product of the low 
bidder, though meeting the specifications as to weight, power, speed, load, 
and performance capacity, was not satisfactory for the particular use 
contemplated, is unauthorized where the advertised truck specifications 
failed to set forth any extraordinary service needs, and payments may 
not be made under said award in excess of the low bid. 


Comptroller General McCarl to the Secretary of War, January 21, 1936: 

Reference is had to your letter of October 10, 1935, quoted in my 
letter of October 31, to you, and to your letter of November 18, 1935, 
with enclosures, relative to the protest of the General Motors Truck 
Co. against award of contract to other than that company for fur- 
nishing 25 trucks under bids opened August 8, 1935, in response to 
Circular Proposal No, 36-26-ECW, issued by the United States Dis- 
trict Engineer, First District, New York City, New York. 

The specifications accompanying the invitation for bids were for 
25 heavy-duty dump trucks, 114 cubic yards capacity, f. o. b. Water- 
bury, Vt. The specifications disclosed nothing relative to the service 
requirements (work to be done by the trucks), other than that stated 
in paragraph 1 as follows: 

1. WorK TO BE DONE: The work to be done under these specifications con- 
sists of furnishing twenty-five (25) heavy duty dump trucks, in accordance 
with Federal Specifications KKK~-T-70la. Rated capacity 1% cubie yards 
(water level) gross weight capacity not less than 11,500 pounds. The design 
and construction shall indicate that the truck will be rugged enough to give 


satisfactory service with minimum of repair and replacement over a satisfac- 
tory working period. 


Other pertinent provisions of the specifications were as follows: 


Motor.—Gasoline, 4 cycle, not less than 6 cylinders. Approximately as fol- 
lows: 
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Not less than 65 h. p. at governed speed, and this speed shall not be greater 
than 80% of the maximum allowable and in no case exceed 2,400 r. p. m. 

Piston displacement: At least 240 cubie inches. 

Maximum torque, net: Not less than 150 pound feet. 

Crank shaft: 4 or 7 bearing type. 


* * * * * * * 


8. OPERATING FEATURES: Equipped with sufficient number of optional gear 
ratios to give speeds up to 45 miles per hour and a grade ability capable of 
climbing continuously up to 20% with gross loading. 


* * * * * * * 


4. TIRES AND WHEELS: Truck .is to be equipped with standard, cast steel 
wheels with balloon tires 7.50 x 20, 10 ply, single front and dual rear tires and 
tubes. * * * 


Four bids were received as follows: 


I te SN ics cic dprenettepnte wrth catginntitchigi votes eabagid ie $34, 281. 25 
OTOy BIOCEe WRN BR6 a sca etd dk ude 34, 750. 00 
eI a i secentmnapaneamacnicatiat bie hnteticline tiat snail 29, 576. 25 
CRE Or. Ee TI ces ewe ntirninbintintionmnnsigt 25, 909. 35 


The Fargo Motor Corporation offered the Dodge K-46-V (piston 
displacement does not appear) ; the Brockway Motor Co., Inc., bid on 
the Brockway Model-87 (piston displacement 248 cubic inches) ; the 
White Co. offered the Indiana Model-86 (piston displacement 263 
inches) , and the General Motors Truck Co. bid on the General Motors 
Truck Model-T-18-A (piston displacement 221.4 cubic inches). 
The last-named truck had a top speed of 43.5 miles rather than 45 
miles per hour as required by the specifications. The General Motors 
Truck Co. proposed to furnish the trucks equipped with 8-ply tires 
instead of the 10-ply tires required. Its bid was accompanied by a 
letter of August 8, 1935, stating with reference to this variance; 
“specifications called for 7.50/20 10-ply tires. Ten ply tires are not 
manufactured in this size and we are accordingly furnishing 7.50/20 
8-ply tires.” 

Under date of August 12, 1935, the General Motors Truck Co. 
wrote the United States engineer’s office, New York City, in part as 
follows: 

Various of the tire companies informed us that 7/50.20 tires were not manu- 
factured in a 10-ply. We accordingly stated in the letter accompanying our 
bid that thse tires were not available and our truck would be equipped with 
8-ply tires. 

We have subsequently learned that the Firestone Company make for the 
United States Government, on special order, 7/50.20 10-ply tires. We can fur- 
nish these at a net additional cost per truck of $32.00. 

Relative to the deficiency in piston displacement and top speed of 
the truck offered, the letter of August 8, 1935, accompanying the bid 
of the General Motors Truck Co., stated: 

1. Our motor has a displacement of 221.4 cu. in, instead of 240 cu. in. as 
called for. However, our motor has a torque of 161 ft. lbs. from 1,000 to 1,600 


r. p. m. and a horsepower of 68 at 2,400 r. p. m., which is in excess of the torque 
and horsepower called for. The obvious intent in specifying a cubic inch dis- 
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placement is to obtain a certain amount of power and inasmuch as the power of 


our engine is in excess of the power called for we respectfully submit that we 
meet the specifications. 


2. A top speed of 45 m. p. h. is called for. With a gear ratio as furnished in 
the vehicle we are bidding on, our top speed is 43.5 m. p. h. If the Department 
insists on 45 m. p. h., we can furnish it by substituting a higher rear axle ratio 
and sacrificing some slight performance. 


On the abstract of bids accompanying your letter of November 
18, 1935, appears the following notation over the name of W. C. Hen- 


nett, Jr., captain corps of engineers, assistant to the district engineer, 
first district, New York. 


Recommend bid no. 4, be rejected as not meeting the essential requirements 
of the specifications with regard to piston displacement, number of plies of 
tires, governed operating speed and road speed and that award be made to 
bid no. 3, the low bidder meeting the essential requirements of the specifications. 

August 14, 1935, the abstract of bids was forwarded to the Chief of 
Engineers through the division engineer, north Atlantic division, 
with a letter in part as follows: 


2. The lowest bid, that of the General Motors Truck Company, does not 
comply with the specifications in the following respects : 


General White 
Item Motors | Company 
Governed operating speed not to exceed 2,400 r. p. m_..............-...-.....--- 2, 500 2, 240 
Piston displacement, at least 240 cubic inches*.............................--.-- 221.4 263 
I cette ites) item b beat h hint bet hidceht i bipibhapnodbyeubines 
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8. There is also inclosed herewith a letter from the General Motors Truck 
Cempany, dated August 12, 1935, advising that they can furnish 10-ply tires at 
an additional cost of $32.00 per truck. This advice was received four days 
after the opening of bids. 

4. The second and third items indicated by (*) are essential requirements. 
The piston displacement determines the class of heavy duty truck required to 
give satisfactory service on the construction of an earth fill dam over a three- 
year period. In addition to longer service, a 10-ply tire designed for this class 
of work eliminates the necessity for using chains throughout the year. 

5. It is therefore recommended that bid no. 4 be rejected and award made 


to bid no. 3, the White Company, the lowest bidder complying with the speci- 
fications. 


August 15 the division engineer, North Atlantic division, transmit- 
ted the letter by first endorsement in part as follows: 


1. The minimum piston displacement established in the specifications is an 
essential requirement for the type and duration of work for which these trucks 
are required. So also is the requirement for 10 ply tires, although the General 
Motors Company later offered to supply 10 ply tires at a figure which would 
still leave its bid low. It is therefore recommended that the bid of General 
Motors Truck Company, New York, N. Y., the low bidder, be rejected as not 
meeting the requirements of the specifications, and that authority be granted 
to accept the bid of the White Company, New York, N. Y., the next low bidder 
meeting such requirements, as recommended in paragraph 5 of the basic letter, 
and to enter into contract accordingly. 


August 24, 1935, the Chief of Engineers returned the letter by 
second endorsement in part as follows: 


1. Confirming telegram of August 24 to the district engineer, authority is 
hereby given to reject the low bid of the General Motors Truck Company as 
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not meeting the essential requirements of the specifications and to accept the 
proposal of the White Company, the low bidder meeting the essential require- 
ments of the specifications, as recommended in paragraph 5 of the basic letter 
and ist indorsement thereon, and to enter into contract covering the purchase. 


Contract no. W-5215-eng-ECW-81, August 26, 1935, was awarded 
to the White Company at an excess cost of $3,666.90, or, if there be 
taken into consideration the difference of $800 between the cost of 
8-ply and 10-ply tires for the 25 trucks, an excess cost of $2,866.90. 

Without indulging in a detailed comparison of the specifications 
of the General Motors Trucks and the Indiana Trucks appearing in 
“F” questionnaire attached to the respective bids, it may be said that 
with the exception of the differences noted and others of a minor 


character the mechanical specifications for the two trucks appear 
unusually similar, 


Your letter of October 10, 1935, states in part as follows: 


The low bidder offered trucks equipped with motors having a piston dis- 
placement of only 221.4 cubic inches, whereas the advertised specifications pre- 
scribed a minimum of 240 cubic inches. It is alleged by the General Motors 
Truck Company that the trucks offered will develop the required 68 horse 
power at 2,400 r. p. m. After a thorough consideration of the bid submitted 
by the General Motors Truck Company, it was determined that if the machines 
which that bidder proposed to furnish would, in fact, develop the required hvorse- 
power at the governed r. p. m., the engines were necessarily of the high 
compression type. 

Trucks of both the high and low conipression type engines meet real needs 
in the construction industry but are not equally efficient in all classes of haul- 
ing. These trucks are being purchased for use in the construction of a rolled 
fill dam in northern Vermont. At least 40% of the trucking done will be un- 
der capacity loads over soft earth fill, temporarily constructed roads, or in 
rough borrow pits. Experience has demonstrated that trucks equipped with 
low compression motors perform much more satisfactorily and at lower main- 
tenance cost than those of a high compression type under these conditions. 

A 10-ply tire was specified for the reason that it greatly facilitates the 
handling of trucks in soft material and eliminates the use of chains. This 
type of tire is manufactured and available, and all other bidders proposed to 
furnish such a tire. 

The fact that the trucks proposed to be furnished by General Motors Truck 
Company developed a speed in high gear of 45.5 miles per hour at a governed 
engine speed of 2,400 r. p. m., instead of a speed of 45 miles per hour as re- 
quired by the specifications, was not taken into consideration in making the 
award, as this discrepancy in the speed range specified was not sufficient to con- 
stitute a material deviation in the mechanical design of the trucks from that 
called for by the specifications. 


Aside from your statement that it was determined after a thor- 
ough investigation that the engine of the General Motors Trucks 
was “necessarily of the high-compression type”, there is nothing 
in the record to indicate that the rejection of the low bid was based 
upon the conclusion (even if such conclusion should be established 
as correct) that the engine offered by the low bidder was a high-com- 
pression rather than a low-compression engine. The statement in 
the letter of August 14, is that “the piston displacement determines 
the class of heavy-duty truck required to give satisfactory service on 
the construction of an earth-filled dam over a 3-year period.” The 
first endorsement of August 15, is that “the minimum piston displace- 
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ment established in the specifications is an essential requirement for 
the type and duration of work for which these trucks are required.” 
There is no intimation that the question as to the high- or low-com- 
pression type of engine was given consideration, or that rejection 
of the low bid was based upon such fact, if established. It was 
merely stated that the minimum piston displacement was an essen- 
tial specification in determining the class of heavy-duty trucks for 
the type and duration of the work and the bid of the low bidder 
was rejected. 

Conceding that the engine offered by the General Motors Truck 
Co. was a high-compression type and further that low-compression 
motors perform more satisfactorily and at lower maintenance cost 
under the conditions outlined in your letter, the fact afforded no 
justification for rejection of the low bid in this instance. Specifica- 
tions were silent as to service requirements and bidders were given 
no information as to the work to be performed, the only requirement 
was for heavy-duty dump trucks of a given capacity and a minimum 
gross weight, of a design and construction to indicate that the trucks 
would be rugged enough to give satisfactory service with a minimum 
of repair and replacement over a satisfactory working period. There 
was not even a suggestion as to what was or would be considered 
a satisfactory working period. In other words, in the preparation of 
the specifications there was an apparent oversight of one of the fun- 
damental rules of advertising for Government purchases, to wit: 
that the needs of the Government should be stated with completeness 
and clarity. 14 Comp. Gen. 491; 13 id. 284. 

Based upon the advertised specifications, which did not indicate 
any special or unusual service to be performed, the General Motors 
Truck Co. offered trucks complying with every essential requirement 
of the specifications as to weight, power, speed, load, and perform- 
ance capacity. The only respect in which the truck fell materially 
below the specifications was that of cubic inches piston displacement. 
This office has held in numerous decisions to you and to the heads 
of other departments that the acceptance or rejection of an other- 
wise acceptable bid may not be made to rest upon the fact of piston 
displacement alone, for the reason, as shown in said decisions, that 
piston displacement, except within broad limits, affords no index 
to the performance capacity of the vehicle. 13 Comp. Gen. 284; 
14 Comp. Gen. 832. What was said in the decision of 14 Comp. Gen. 
832, with reference to cubic-inch displacement, as applied to engines 
of the smaller type, is, of course, equally applicable to vehicles in 
other classes. Particularly is this true when a truck offered by the 
low bidder meets the specifications with respect to weight, power, 
load capacity, grade ability, and necessary spe ed and compares 
favorably with those of other bidders in these respects, 
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It appears from the record in this case that not only were the 
specifications so drawn the rejection of a bid might hinge upon the 
question of piston displacement, but that the rejection of the bid 
of the General Motors Co. actually rested upon that fact, for it is not 
to be conceived or imagined that your department would have 
awarded the contract to the White Co. at an excess cost of $3,666.90, 
merely by reason of the difference in the tires offered by the two 
companies. 

As to the requirement for 10-ply tires, which was rated as an es- 
sential requirement of the specifications, your letter of October 10, 
1935, stated, “a 10-ply tire was specified for the reason that it greatly 
facilitates the handling of trucks in soft material and eliminates 
the use of chains. This type of tire is manufactured and available 
and all other bidders propose to furnish such a tire.” 

The statement may be accepted, but does not establish the essen- 
tial character of the 10-ply tires to the operation of the trucks. 
“ ‘Essential’ means indispensably necessary; important in the high- 
est degree; requisite.” Words and Phrases, third series, volume 3, 
page 328 citing 236 Fed. 756-7. The evidence before this office is 
to the effect that the 8-ply tire is the heaviest ordinarily manufac- 
tured in the size specified, that it is the heaviest ordinarily used on 
such trucks, and that the 10-ply tire is manufactured by only one 
company and then only “for the United States Government on spe- 
cial order.” It may be true that the 10-ply tires are more durable, 
facilitate the operation of the trucks and eliminate the use of chains, 
but it hardly can be seriously contended that such tires are “indis- 
pensably necessary” to the reasonably satisfactory operation of the 
trucks. In this connection attention is invited to the figures appear- 
ing in letter of August 31, 1935, from the General Motors Truck Co. 
quoted in my letter of September 11, indicating that the total rated 
varrying capacity of six tires size 7.50/20 eight-ply is 13,200 pounds 
or an excess capacity of 1,700 pounds over the gross load weight 
capacity of 11,500 pounds required in the specifications. 

The matter of minimum speed need not be discussed since you 
state the slight deficiency of the General Motors truck in that re- 
spect was not considered in the rejection of the bid. It may be 
observed, however, that if, as you say, the trucks are for use in 
hauling capacity loads over soft earth fill, temporary roads, and 
in rough borrow pits, a required speed of 45 miles per hour would 
appear to be nonessential in any event. 

It has been held consistently that where the specifications do not 
set forth any extraordinary needs of the Government in the acqui- 
sition of automobiles, there is no legal authority for the rejection of 
an otherwise acceptable low bid upon the administrative conclusion 
that the vehicles offered are not as desirable for the work to be 
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performed as those offered by another bidder. 14 Comp. Gen. 491. 
Since it appears in this instance that the specifications failed to 
disclose any such special needs, and since the truck offered by the 
General Motors Truck Co. complied in every essential respect with 
the specifications there was no legal authority for awarding the con- 
tract to higher bidder merely by reason of the difference in cubic 
inch piston displacement, or weight of tire. 

It follows that award of the contract to other than the low bidder 
under the advertised specifications was unauthorized, and upon the 
facts presented the appropriation sought to be charged will not be 
available for payment of any amount in excess of that of the lowest 
bidder, plus the $800 difference between the 8-ply tire offered by 
said low bidder and the 10-ply tire offered by the White Co. In this 
connection there is nothing in the record to indicate that the General 
Motors truck with 221.4 cubic inch piston displacement engine has 
ever been used by your department upon work of similar character 
to that involved in the present instance, or that there has been any 
experience by your department justifying an administrative deter- 
mination that such trucks would not be adequate for the perform- 
ance of the work involved. 


(A-68416) 
PAY—COURTS MARTIAL—SUSPENSION OF SENTENCE 


The act of March 4, 1915, 38 Stat. 1065, providing that pay and allowances 
shal] not accrue to a soldier under sentence of dishonorable discharge during 
such period as the execution of the sentence of discharge may be legally 
suspended, is not applicable in the case of a soldier whose sentence to 
dishonorable discharge, forfeiture of all pay and allowances due or to 
become due, etc., is suspended by the reviewing authority and who is 
restored to duty with his organization. The suspension having been simul- 
taneous with the approval of the sentence he is also entitled to the pay 
accrued to date of suspension. 


Comptroller General McCarl to Maj. E. M. Foster, United States Army, January 

21, 1936: 

There has been received your request for decision whether you are 
authorized to pay a supplementary pay roll transmitted therewith 
for $116.27, covering pay of Pvt. John C. Akers, A. S. 6323001, 
Battery A, Seventy-first Coast Artillery, Fort Monroe, Va., for the 
period May 1, 1935, to August 31, 1935. 

It appears that under the provisions of General Court Martial 
Order No. 50, dated Headquarters Third Corps Area, Baltimore, 
Md., August 10, 1935, the soldier was sentenced “to be dishonorably 
discharged the service, to forfeit all pay and allowances due or 
to become due and to be confined at hard labor at such place as 
reviewing authority may direct, for 1 year.” The reviewing author- 
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ity approved the sentence but in so approving the sentence directed 


that the execution thereof be suspended. 

It is provided by paragraph 12, Army Regulations 35-2460, that— 

Suspension of forfeiture or detention—a. An order suspending a sentence of 
forfeiture or detention of pay is effective to relieve the soldier of such forfeiture 
or detention from and including the date of the order, except that, when the 
suspension is simultaneous with the approval of the sentence and a part of the 
action thereon, the principle of paragraph 5b will govern. 

b. The vacation of an order of suspension is effective to revive the forfeiture 
or detention from and including the date of such vacation. 

In this case the suspension is simultaneous with the approval of 
the sentence. Paragraph 5d provides— 

Where the mitigation is simultaneous with the approval of the sentence 
and a part of the action thereon it is effective at the same time as the approval 
of the sentence and it will operate on unpaid pay which otherwise would be 
forfeited by the approval of the sentence. However, where the sentence operates 
on pay accrued and unpaid, if the mitigation or remission is by a separate and 
distinct action, even on the same day on which the sentence was approved, the 


initigation or remission will not operate to restore the pay forfeited by the 
approval of the sentence. MS. Comp. Gen., January 4, 1923. 


The act of March 4, 1915, 88 Stat. 1065, provides: 


That hereafter pay and allowances shall not accrue to a soldier under sen- 
tence of dishonorable discharge during such period as the execution of the 
sentence of discharge may be suspended under authority of the Act of Congress 
approved April twenty-seventh, nineteen hundred and fourteen * * * 


The act of April 27, 1914, 38 Stat. 354, referred to provided: 


That the reviewing authority may suspend the execution of a sentence of 
dishonorable discharge until the soldier's release from confinement, but the order 
of suspension may be vacated at any time and the execution of the dishonorable 
discharge directed by the officer having general court-martial jurisdiction over 
the command in which the soldier is held, or by the Secretary of War. 


The quoted provision of the act of March 4, 1915, had for its pur- 
pose the covering back into the Treasury of funds theretofore accru- 
ing to the Soldiers’ Home. The quoted provision of the act of April 
27, 1914, has been largely superseded by the provisions of the fifti- 
eth, fifty-first, fifty-second, and fifty-third articles of war. The 
language of the 1915 act is plain, however, in view of the specific 
reference to the act of 1914 in the cited quotation, that the provision 
that pay shall not accrue is addressed to cases where the soldier is 
serving a sentence of confinement and does not apply to a man on 
duty with his organization, although he may be under a suspended 
sentence to dishonorable discharge, confinement, and forfeiture of 
pay, for if pay does not accrue in such a case, the soldier would be 
required to serve on duty without pay. The reason for the provision 
is plain when its application is limited to prisoners serving sentences 
of confinement, usually in disciplinary barracks, the equivalent of 
confinement in a State penitentiary. Payment of the pay roll is 
authorized if otherwise correct. 
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(A-67499) 


LEASES—RENTAL REDUCTION BECAUSE OF CODE COMPLIANCE 
ELIMINATION 


A lessor may not be relieved from the obligation imposed by a code compliance 
clause included in a lease entered into prior to the decision of the Supreme 
Court*of the United States holding unconstitutional the code provisions of 
the National Industrial Recovery Act, without adequate consideration to 
the United States. Unless undesirable administratively, the compliance 
requirement may be eliminated provided proper rental reduction be made 
as contemplated and required by Public Resolution dated August 29, 1935, 
49 Stat. 990, such reduction to be subject to the approval of the General 
Accounting Office. 


Comptroller General McCarl to the Postmaster General, January 22, 1936: 
There was received your letter of November 8, 1935, as follows: 


On November 7, 1934, the Department accepted a proposal of the Tuxedo 
Park Association dated September 1, 1934, as amended October 13, 1934, for 
the continued use of the quarters occupied by the Tuxedo Park, New York, 
post office for an additional term of five years at a rental of $1,400.00 per 
annum. Both the offer and acceptance contained the customary provision 
regarding N. R. A. code compliance. However, when a formal lease was pre- 
pared and forwarded to the lessor for execution objection was raised to the 
inclusion therein of the code compliance certificate. 

The lessor has been informed that since code compliance was agreed to by 
it as a part of the original contract there is no way in which the provision 
might be eliminated from the formal lease. The Tuxedo Park Association is 
insistent that the provision be omitted in view of the decision of the Supreme 
Court holding the National Industrial Recovery Act unconstitutional. 

Your decision is accordingly requested as to whether in the circumstances 
the code compliance clause may be eliminated from this lease. 


The proposal and acceptance which appear to have been prior to 
the decision of May 27, 1935, of the Supreme Court of the United 
States in the Schechter case, constituted a contract binding on 
Tuxedo Park Association to perform the contract in accordance with 
its terms or to pay the United States any damages resulting from 
default in performance. See Purcell Envelope Co. v. United States, 
249 U.S. 313; 15 Comp. Gen. 233. 

It is, therefore, a contract obligation of the Tuxedo Park Asso- 
ciation in carrying out the terms of the lease to do and perform all 
things required by the applicable code of fair competition or if 
there was no such code, then with the President’s reemployment 
agreement—and presumably the rental was fixed in the proposal 
and acceptance, or contract, on such basis. The lessor cannot be 
released from such obligation without adequate consideration to the 
United States for such release. 


If there are no administrative reasons why the lessor may not 
be released from such obligation to perform in accordance with 
the code or if no code at this time applicable, then with the reem- 
ployment agreement, it is suggested that the requirement for such 


compliance may be eliminated from the accepted proposal, provided 
the proper adjustment be made as contemplated and required by 
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Public Resolution No. 65, Seventy-fourth Congress, approved August 
29, 1935, 49 Stat. 990, applicable to certain classes of unaccepted 
proposals—by reducing the rental in an amount equal to the addi- 
tional costs estimated or otherwise fixed which were included in 
the accepted proposal for compliance with the code or reemployment 
agreement as the case may be. 15 Comp. Gen. 170. However, such 
reduction is subject to the approval of this office. 15 Comp. Gen. 374. 


(A-70004) 


CLASSIFICATION AND COMPENSATION—SOIL CONSERVATION SERV- 


ICE—AVAILABILITY OF EMERGENCY CONSERVATION WORK 
FUNDS 


The compensation of employees engaged in the supervision and administration 
of soil-erosion-prevention work carried on by the Civilian Conservation 
Corps under the direction of the Soil Conservation Service of the Depart- 
ment of Agriculture, is for payment from Emergency Conservation Work 
funds—limitation (f) Civilian Conservation Corps—provided by the Emer- 
gency Relief Appropriation Act of 1935, 49 Stat. 115, Pursuant to section 
4 (2) of the act of April 27, 1935, 49 Stat. 164, beginning with December 
27, 1925, the compensation rates of said personnel should be fixed and 
paid in aceordance with the provisions of the Classification Act, as 
amended, except in the case of “any persons with technical or practical 
knowledge.” 


Comptroller General McCarl to the Director, Emergency Conservation Work, 
January 22, 1936: 


There was received January 15, 1936, your undated letter, as 
follows: 


Under the provisions of section 8 of the act of July 31, 1894, 28 Stat. 207, 
request is made for your decision on the questions set forth below in order 
that I may be legally guided in the administration of the affairs relating to 
the Emergency Conservation Work with which I am charged under the provi- 
sions of the act of March 31, 1933, 48 Stat. 22, U. S. C. 16: 585, the Emergency 
Relief Appropriation Act of 1935, approved April 8, 1985, and various Executive 
orders promulgated thereunder. 

Under date of April 27, 1935, there was enacted into law Public, No. 46, 
of the 74th Congress “An act to provide for the protection of land resources 
against soil erosion, and for other purposes”, which had for its ebject the 
creation of a permanent executive agency to be known as the “Soil Conserva- 
tion Service in the Department of Agriculture.” In that act there were made 
available for expenditure funds provided in the Emergency Relief Appropria- 
tion Act of 19385 “(/or soil erosion)”, which appropriation was for that work 
and related projects, in the amount of $350,000,000. There were likewise au- 
thorized to be appropriated for the purposes of that service such sums as 
Congress may from time to time determine to be necessary. 

Section 4 (2) of the act of April 27, 1935, also provided for blanketing into 
the classified Civil Service those “employees of the organization heretofore 
established for the purpose of administering those provisions of the National 
Industrial Recovery Act which relate to the prevention of soil erosion”, and 
for their classification under the provisions of the Classification Act of 1923, 
as amended, 

As you are aware the Agriculture Department as a cooperating agency in 
earrying out the Emergency Conservation Work program is engaged in soil 
erosion work which involves the services of members of the Civilian Conserva- 
tion Corps, and in connection therewith there is maintained a force of civilian 
emergency employees (other than enrollees) both in the fleld and in the 
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District of Columbia. These emergency employees have heretofore been paid 
from funds provided for the carrying out of the Emergency Conservation Work 
program. 

In view of the above, your decision is now requested on the following ques- 
tions : 

First. Since the passage of the act of April 27, 1935, may funds for the 
Emergency Conservation Work program provided for by the Emergency Relief 
Appropriation Act of 1935 be used for the purpose of paying those expenses 
of the Soil Conservation Service pertaining to Emergency Conservation Work 
including the salaries of the above-mentioned Emergency Conservation Work 
emergency employees of that service both in the District of Columbia and 
elsewhere? 

Second. If Emergency Conservation Work funds are available for the 
payment of such emergency personnel of the Soil Conservation Service as are 
engaged on Emergency Conservation Work (as a part of the cooperating work 
of the Agriculture Department), are such funds available to pay such person- 
nel, when and if classified by the Secretary of Agriculture, as persons properly 
classified under the Classification Act of 1923, as amended, or should such 
personnel be consjdered as not falling within the provisions of section 4 (2) 
of the act of April 27, 1935, for the purposes of being paid Classification Act 
rates of pay? In this connection it is to be noted that the classification of Soil 
Conservation Service employees under the provisions of section 4 of the above- 
mentioned act need not be made effective until December 27, 1935, on which 
date the Agriculture Department has in fact classified its employees of this 
Service, including the emergency employees engaged on Emergency Conservation 
Work as above related. 

As having a bearing in this connection there is transmitted for your informa- 
tion a copy of a communication from the Civil Service Commission to the 
Department of Agriculture under date of November 26, 1935, with respect to 
the classification of employees of the Soil Conservation Service under the act 
of April 27, 1935. 

In view of the fact that it is my desire that such personnel shall not suffer 
any more delay in receiving their proper compensation than is absolutely 
necessary, it is requested that you expedite your decision in the premises. 


Sections 4 (2) and 5 of the act of April 27, 1935, 49 Stat. 164, 
provide as follows: 


Sec. 4. For the purposes of this act, the Secretary of Agriculture may— 
- * * ” + * * 

(2) Subject to the provisions of the civil-service laws and the Classification 
Act of 1923, as amended, appoint and fix the compensation of such officers and 
employees as he may deem necessary, except for. a period not to exceed eight 
months from the date of this enactment, the Secretary of Agriculture may make 
appointments and may continue employees of the organization heretofore es- 
tablished for the purpose of administering those provisions of the National 
Industrial Recovery Act which relate to the prevention of soil erosion, without 
regard to the civil-service laws or regulations and the Classification Act, as 
amended; and any persons with technical or practical knowledge may be 
employed and compensated under this act on a basis to be determined by the 
Civil Service Commission ; 
. ” 








” » 7 * 

Sec. 5. The Secretary of Agriculture shall establish an agency to be known 
as the “Soil Conservation Service’, to exercise the powers conferred on him 
by this act and may utilize the organization heretofore established for the 
purpose of administering those provisions of sections 202 and 208 of the 
National Industrial Recovery Act which relate to the prevention of soil erosion, 
together with such personnel thereof as the Secretary of Agriculture may de- 
termine, and all unexpended balances of funds heretofore allotted to said 
organization shall be available until June 30, 1937, and the Secretary of 
Agriculture shall assume all obligations incurred by said organization prior 
to transfer to the Department of Agriculture. Funds provided in H. J. Res. 
117, “An act making appropriation for relief purposes” (for soil erosion) 
shall be available for expenditure under the provisions of this act; and in 
order that there may be proper coordination of erosion-control activities the 
Secretary of Agriculture may transfer to the agency created under this act 
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such functions, funds, personnel, and property of other agencies in the De- 
partment of Agriculture as he may from time to time determine. 

The act of March 31, 1933, 48 Stat. 22, authorized the President, 
“under such rules and regulations as he may prescribe and by util- 
izing such existing departments or agencies as he may designate”, to 
provide for employing citizens of the United States who are unem- 
ployed, “in the construction, maintenance, and carrying on of work of 
a public nature in connection with”, among other things, prevention 
of soil erosion. Pursuant to said act, the President, by Executive 
Order No. 6101 of April 5, 1933, appointed a director of Emergency 
Conservation Work and provided for the creation of an advisory 
council to consist of representatives to be appointed (one each) by 
the Secretary of War, the Secretary of Agriculture, the Secretary 
of the Interior, and the Secretary of Labor, respectively. By virtue 
of the same act, there was issued on May 8, 1933, Executive Order 
No. 6126, containing a provision as follows: 

(4) Civilian and military personnel now in the service of the United States 
will be utilized to the greatest extent possible; but where absolutely necessary 
to the proper conduct of the work of the Emergency Conservation Corps the 
Director and the Secretaries of War, Interior, Agriculture, and Labor are 
hereby authorized, empowered, and directed within the limits of the allotment 
of funds made to them, to employ in the District of Columbia, or elsewhere, 
such additional personnel as they deem necessary in connection with the con- 
servation work, without regard to the requirements of the civil-service laws 
and regulations and the Personnel Classification Act of 1923, as amended. The 
rates of compensation will be fixed by the Director and the heads of the de- 
partments concerned subject to the approval of the President, and subject to the 
reduction prescribed in the act approved March 20, 1933 (Public, No. 2, 73d 
Cong.), and payment for all such civilian services and the pay and allowances 
of Reserve officers of the Army, including their travel allowances authorized 


by law, called to active duty for service in connection with the conservation 
work, shall be made from the Bmergency Conservation fund. * * * 


Under Title II of the National Industrial Recovery Act of June 
16, 1933, 48 Stat. 200, there was created the office of Federal Emer- 
gency Administrator of Public Works, and such Administrator was 
authorized, under the direction of the President, to “prepare a com- 
prehensive program of public works, which shall include among 
other things”, conservation of natural résources, including prevention 
of soil erosion. 

The Deficiency Appropriation Act of June 16, 1933, 48 Stat. 274, 
275, provided an appropriation to be expended in the discretion and 
under the direction of the President, to carry into effect the provi- 
sions of both the act of March 31, 1933, supra, and the National In- 
dustrial Recovery Act. Additional funds to carry out the provisions 
of said acts were appropriated in the act of June 19, 1934, 48 Stat. 
1055. 

The Emergency Relief Appropriation Act of 1935, approved April 
8, 1935, 49 Stat. 115, provided that of the funds therein appropriated, 
not to exceed $600,000,000 should be available for the Civilian Con- 
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servation Corps, and not to exceed $350,000,000 should be available 
for, among other things, prevention of soil erosion. Section 14 of 
said act, 49 Stat. 119, continued to and including March 31, 1937. 
the authority of the President under the act of March 31, 1933, supra. 
The term “Civilian Conservation Corps” as used in the act of April 
8, 1935, supra, was defined in section 3 of the act of August 12, 1935, 
49 Stat. 596, as “embracing emergency conservation work of the 
character carried on prior to April 1, 1935, under authority of the 
act of March 31, 1933, as amended.” 

It thus appears that not only since April 8, 1935, but prior thereto, 
soil-erosion-prevention work was carried on under the provisions of 
the act of March 31, 1933, in connection with the Civilian Conserva- 
tion Corps camps and also under Title II of the National Indus- 
trial Recovery Act of June 16, 1933, independently of the Civilian 
Conservation Corps camps. Prior to March 25, 1935, such soil-ero- 
sion work under the provisions of the act of March 31, 1933, was 
carried on under the direction of the Soil Erosion Service, Depart- 
ment of the Interior, the personnel engaged in directing or super- 
vising such work being paid from Emergency Conservation funds on 
the basis of monthly allotments approved by the Director of Emer- 
gency Conservation Work on request therefor submitted by the Soil 
Erosion Service, and the soil-erosion work under the provisions of 
the act of June 16, 1933, was carried on under allotments or allo- 
cations made by the Federal Emergency Administrator of Public 
Works to the Department of the Interior, Soil Erosion Service, for 
that purpose. 

Under an order approved by the President, March 25, the funds, 
personnel, etc., of the Soil Erosion Service were transferred from 
the Department of the Interior to the Department of Agriculture. 
Hence, at the time of the enactment of the act of April 27, 1935, the 
officers and employees engaged in directing or supervising the soil- 
erosion work of such of the Civilian Conservation Corps camps as 
were engaged thereon were officers or employees of the Soil Erosion 
Service of the Department of Agriculture and their compensation 
was being paid under monthly allotments approved by the Director 
of Emergency Conservation Work from funds made available under 
the act of April 8, 1935, under limitation (f), Civilian Conservation 
Corps. Under the provisions of section 5 of the act of April 27, 
1935, said employees became employees of the Soil Conservation 
Service, Department of Agriculture, and under the provisions of 
section 4 (2) of said act the compensation of all such employees 
beginning December 27, 1935, is for payment in accordance with the 
provisions of the Classification Act, as amended, and not otherwise— 
except as provided in said section in the case of “any persons with 
technical or practical knowledge.” 
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As to the fund available for the payment of such compensation, 
itis to be noted that the employees here in question were employed 
for work in connection with the Civilian Conservation Corps camps 
under authority of the act of March 31, 1933; and they were either 
employed by the Secretary of the Interior and transferred to the 
Department of Agriculture, or employed by the Secretary of Agri- 
culture. As hereinbefore shown, the Executive order of May 8, 
1933, required that persons so employed be paid from Emergency 
Conservation funds. Such employees were so paid prior to April 
1, 1935, and section 3 of the act of August 12, 1935, hereinbefore 
referred to, requires that the term “Civilian Conservation Corps” 
as used in section 1 of the Emergency Relief Appropriation Act of 
1935, be construed as embracing emergency conservation work of 
the class carried on prior to April 1, 1935, under authority of the 
act of March 31, 1933. Therefore, it must be held that the author- 
ized compensation of such employees, that is, compensation in ac- 
cordance with the Classification Act, as amended, is for payment 
from Emergency Conservation Work funds, limitation (f), Civilian 
Conservation Corps, and not otherwise. The provision in section 5 
of the act of April 27, 1935, to the effect that funds provided under 
the Emergency Relief Appropriation Act of 1935 “(for soil erosion) 
shall be available for expenditure under the provisions of” the said 
act of April 27, 1935, is not in conflict with this view because, as 
hereinabove shown, the funds provided in the Emergency Relief 
Appropriation Act of 1935, for Civilian Conservation Corps were 
provided for soil erosion, among other things. 

The questions presented are answered accordingly. 


(A-68824) 
PAY—NATIONAL GUARD—HOSPITALIZATION AT FIELD TRAINING 


An enlisted man of the National Guard admitted to an Army post hospital 
under the provisions of the act of April 26, 1928, 45 Stat. 461, for treat- 
ment of a disease contracted in line of duty while in attendance at field 
training, is not entitled to pay subsequent to termination of hospitaliza- 
tion after expiration of field training duty for the time necessary to 
perform travel to his home. 


Comptroller General McCarl to Maj. Raiford Payne, United States Property 

and Disbursing Officer, January 23, 1936: 

There has been received by reference from the Chief, National 
Guard Bureau, your letter of November 27, 1935, transmitting sup- 
plemental field training pay roll of Service Battery, Two Hundred 
and Sixth Coast Artillery (AA), Arkansas National Guard, covering 
the claim of Pvt. Doyle R. McAlister for 5 days’ pay of his grade 
during the period August 19 to August 23, 1935, inclusive. 
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It appears that this enlisted man, while attending the field train- 
ing encampment with his organization at Fort Sheridan, IIl., con- 
tracted August 5, 1935, a disease diagnosed as acute catarrhal jaun- 
dice and that he was admitted to the post hospital at Fort Sheridan, 
Ill., August 6, 1935, for treatment. According to the board’s report, 
National Guard Bureau Form No. 60, dated August 16, 1935, ap- 
proved by the Chief, National Guard Bureau, the members of the 
board at that time had not been advised as to the soldier’s discharge 
from treatment at the post hospital, Fort Sheridan. The supple- 
mental pay-roll voucher contains remarks to the effect that the en- 
listed man was discharged from treatment from the hospital August 
21, 1935, but was unable to reach his home station, Harrison, Ark., 
until August 23, 1935. 

McAlister was a member of the advance detachment for the 3-day 
period, July 29 to 31; reported for field training with his organiza- 
tion for the period August 1 to August 17 and is shown as a member 
of the rear detachment for August 18, a total of 21 days, and he has 
been paid for this 21-day period, July 29 to August 18, on vouchers 
nos. 222, 236, and 237 of your August 1935 accounts. 

The records show that the disease was contracted in line of duty 
and the question presented is whether pay accrued for the time neces- 
sary to perform travel subsequent to termination of hospitalization 
under the provisions of the act of April 26, 1928, 45 Stat. 461. 

The act of April 26, 1928, provides: 

That officers, warrant officers, and enlisted men of the National Guard who 
suffer personal injury or contract disease in line of duty while en route to or 
from and while at encampments, maneuvers, or other exercises, or at service 
schools, under the provisions of sections 94, 97, and 99 of the National Defense 
Act of June 3, 1916, as amended; * * * shall, under such regulations as 
the President may prescribe, when hospital treatment is necessary for appro- 
priate treatment of such injury or disease, be entitled to hospital treatment, 
including medical treatment, at Government expense, until the disability re- 
sulting from such injury or disease cannot be materially improved by further 
hospital treatment, and, during the period of hospitalization, to the same pay 
and allowances whether in money or in kind that they were entitled to receive 
at the time such injury was suffered or disease contracted, and to transportation 
to their homes at Government expense when discharged from hospital; * * * 
No person hospitalized under the foregoing provisions of this section on ac- 
count of any personal injury suffered or disease contracted shall be entitled to 
receive, in connection with such injury or disease, pay or allowance other 
than hospital treatment, including medical treatment, and transportation, as 


herein provided, for more than six months; but for any remaining period of such 
hospitalization he shall be entitled to subsistence at Government expense. * * * 


Under the clear language of the act, pay and allowances are au- 
thorized only during the period of hospitalization, no pay accruing 
thereafter. You are accordingly advised that on the facts stated, 
Private McAlister is not entitled to pay subsequent to August 21, 
1935, date of his discharge from the hospital. Payment of the voucher 


is authorized for the 3-day period, August 19 to 21, inclusive, if 
otherwise correct. 
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(A-69741) 


SOCIAL SECURITY ACT OF 1935—FEDERAL CONTRIBUTIONS TO THE 
STATES 


The authorized contributions to the several States as old-age assistance under 
section 3 of the Social Security Act of 1935, 49 Stat. 621, are not affected 
by the number of days in a month or the manner or time of making payments 
to the individuals by the States. 


Comptroller General McCarl to the Chairman, Social Security Board, January 
23, 1935: 


There has been considered the matter presented in your letter of 
January 7, 1936, in which you refer to section 3 (a) (1) of the 
Social Security Act of August 14, 1935, 49 Stat. 621; and state: 


The Board is about to be confronted with the question as to the application 
of this section in the case of the State of Connecticut. The law of that State 
provides for the making of payments of old-age assistance on a weekly basis, 
at the rate of $7 a week. Under this system the State will, in some cases, make 
payments for a particular week, some days of which will fall in different 
months. As a result, during some months more than $30 will be paid to a 
recipient and during others, less than that amount, although the assistance for 
each month is either $30 or $31 depending on the number of days in the month. 

Is the Social Security Board correct in assuming that it should make certifi- 

cation to the Secretary of the Treasury of the estimated amounts actually to be 
expended during a particular quarter? 
+ Is it correct in further assuming that in Hmiting Federal payments to one- 
half of $30 paid as assistance with respect to each individual for any month, 
the assistance given for the month governs, regardless of actual expenditure 
during the month? 


Section 3 of the Social Security Act of 1935, 49 Stat. 621, is as 
follows: 


Sec. 3. (a) From the sums appropriated therefor, the Secretary of the 
Treasury shall pay to each State which has an approved plan for old-age as- 
sistance, for each quarter, beginning with the quarter commencing July 1, 1935, 
(1) an amount, which shall be used exclusively as old-age assistance, equal to 
one-half of the total of the sums expended during such quarter as old-age 
assistance under the State plan with respect to each individual who at the time 
of such expenditure is sixty-fivé years of age or older and is not an inmate of a 
public institution, not counting so much of such expenditure with respect to 
any individual for any month as exceeds $30, and (2) 5 per centum of such 
amount, which shall be used for paying the costs of administering the State 
plan or for old-age assistance, or both, and for no other purpose: Provided, 
That the State plan, in order to be approved by the Board, need not provide 
for financial participation before July 1, 1937, by the State, in the case of any 
State which the Board, upon application by the State and after reasonable 
notice and opportunity for hearing to the State, finds is prevented by its con- 
stitution from providing such financial participation. 

(b) The method of computing and paying such amounts shall be as follows: 

(1) The Board shall, prior to the beginning of each quarter, estimate the 
amount te be paid to the State for such quarter under the provisions of clause 
(1) of subsection (a), such estimate to be based on (A) a report filed by the 
State containing its estimate of the total sum to be expended in such quarter in 
accordance with the provisions of such clause, and stating the amount appro- 
priated or made available by the State and its political subdivisions for such 
expenditures in such quarter, and if such amount is less than one-half of the 
total sum of such estimated expenditures, the source or sources from which the 
difference is expected to be derived, (B) records showing the number of aged 
individuals in the State, and (C) such other investigation as the Board may 
find necessary. 


87459°—36———-43 
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(2) The Board shall then certify to the Secretary of the Treasury the 
amount so estimated by the Board, reduced or increased, as the case may be, 
by any sum by which it finds that its estimate for any prior quarter was 
greater or less than the amount which should have been paid to the State 
under clause (1) of subsection (a) for such quarter, except to the extent that 
such sum has been applied to make the amount certified for any prior quarter 
greater or less than the amount estimated by the Board for such prior quarter. 

(3) The Secretary of the Treasury shall thereupon, through the Division of 
Disbursement of the Treasury Department and prior to audit or settlement by 
the General Accounting Office, pay to the State, at the time or times fixed by the 
Board, the amount so certified, increased by 5 per centum. 

Thus the authorized contribution to the several States, complying 
with the terms of the said law, is an amount equaling one-half of the 
total of the sums expended during each quarter as old-age assistance 
to individuals at a rate not in excess of $30 per month—plus 5 per- 
cent for administrative expenses. The two units of time for con- 
sideration in the administration of the act thus being a quarter (3 
calendar months) and the calendar month itself, it matters not 
whether the month has 28, 30, or 31 days, or whether the State makes 
the payment to the individual on the first or last day of the month or 
some other day, or whether the payments are weekly, as in the case 
of Connecticut. 

Stated in other words, the Federal contributions as old-age assist- 
ance may not exceed a maximum of $15 for any 1 calendar month 
for each individual regardless of the fact that the State may pay the 
individual more than $30 during such period, subject to the further 
qualification that if the amount paid by the State to the individual 
as old-age assistance is less than $30 for any 1 calendar month, the 
amount to be estimated and paid by the United States may not exceed 
one-half of such lesser amount paid for said period—increased by 
5 per centum for administrative expenses. 

Your questions are answered accordingly. 

‘ 


(A-69540) 


RENTAL ALLOWANCE—LIMITATION IMPOSED BY ACT OF APRIL 9, 
1935 


The provision in the Army Appropriation Act of April 9, 1935, 49 Stat. 124. 
125, limiting payment of rental allowance to any Government officer occu- 
pying quarters at his permanent station not under the jurisdiction of the 
service in which serving but which belong to the Government, to an 
amount not in excess of the rental charged for such quarters on*March 5, 
1934, is applicable to Panama Canal quarters leased to a civilian employee 
of the Panama Canal and by him subleased to a Navy officer, and there 
may not be included in said rental a charge for the use of personal effects, 
the supply or replacement of which, for use in the residences or quarters 
of officers on shore, is prohibited by the act of June 24, 1935, 49 Stat. 410. 


Comptroller General McCarl to Capt. T. P. Ballenger, United States Navy, 
January 24, 1936: . 


There has been received your letter of December 12, 1935, request- 
ing decision regarding rental allowance payable to Lt. Albert C. 
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Chapman, U. S. Navy, while occupying Panama Canal Zone quar- 
ters. You state in part: 


2. Lieutenant Albert E. Chapman, U. S. N., attached to this station, is 
temporarily subletting Panama Canal quarters 207X-B in Pedro Miguel, Canal 
Zone, from Mr. T. N. Etchberger, a permanent employee of the Panama Canal. 

3. The Regulations for Panama Canal Quarters, reference (d), provide: 

“* * * For the convenience of those who are unable to obtain quarters, 
an employee may sublet his quarters during his absence on leave * * * 
to Army and Navy personnel. The agreement for subletting is a personal 
matter between the parties concerned. In no case shall the total rental rate 
charged, including the use of personal property, be more than twice the rental 
rate paid by the regular occupant plus the usual charges for water, electric 
current, ete.” 

4. Lieutenant Chapman, who has leased Mr. Etchberger’s quarters for the 


period from 15 July 1935 to 3 January 1936 has paid rent to Mr. Etchberger 
as follows: 








Period | Rent | Electricity Total 
i i ee a tala eeabia naa aadile $20. 00 $4. 37 $24. 37 
Teen nnn nnn nee 40. 00 9. 80 | 49. 80 
PIII. © ccceeneneineitmndimndeeamationel schsciilidihtebeuitiaduliniai eaenenittestiaiia 40. 00 8. 23 48. 23 
DD. iduiitatt nat hthatake hedemendabiunttacdbainensdbenianand 40. 00 9.45 | 49. 45 
Eh 0:9 on ncisnocmmmeensnaenseutiadsebuagiabanehneseutemhion 40. 00 9. 45 | 49. 45 
i al 





Quarters rented under the above condition are known as “vacation quarters.” 
The district quartermaster, Panama Canal, states that the rental rate of quar- 


ters 207X-B is as follows, and that there has been no change in rates since 
March 5, 1934: 


“A. E. Chapman, 207X-B 7/15/33 Rent Water Care grd. 
lieutenant, $26.00 $1.25 $0.75 
aide to Total, $40.00. 
commandant, 


Rental of $40.00 included in ad- 
dition to above items: 

Rent. elec. range, $1.25, 

Use pers. eff., $10.75.” 

5. In view of the Army Appropriation Act of April 9, 1935 (49 Stat. 124), the 
account of Lieutenant Chapman has been checked the difference between $362.67 
(rental allowance at $80.00 per month) and $221.30 (actual amount paid for 
quarters hire) for the period involved. Checkage was made in compliance with 
reference (c). 

6. In view of the Panama Canal Regulations, which state that “* * * 
agreement for subletting is a personal matter between the parties con- 
cerned * * *”, the application of the provisions of the Army Appropriation 
Act of April 9, 1985 (49 Stat. 124) to the case of Lieutenant Chapman appears 
doubtful, Your decision in the matter is requested. 


The Army Appropriation Act of April 9, 1935, 49 Stat. 124, 125, 
provides: 


15th Naval District, 
Balboa. 


the 


* * * That during the fiscal year ending June 30, 1936, no rental allow- 


ance shall accrue to any officer of the Government in consequence of the provi- 
sions found in section 10, title 37, United States Code, while occupying quarters 
at his permanent station not under the jurisdiction of the service in which 
serving but which belong to the Government of the United States, or to a cor- 
poration the majority of the stock of which is owned by the United States, in 
excess of the rental rate charged for such quarters on March 5, 1984; * * * 


You submit the question of whether the provision contained in act 
of April 9, 1935, is applicable where an officer of the United States 
rents premises which are assigned to a civilian employee of the Pan- 
ama Canal but are sublet to the officer by the civilian employee as 
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“Vacation quarters.” The fact that quarters are sublet makes them 
none the less quarters “which belong to the Government of the United 
States” and an officer “occupying” such quarters at his permanent 
station may not under the terms of the act be paid rental allowance 
under the provisions of section 6 of the act of June 10, 1922, 42 Stat. 
628 (sec. 10, title 37, U. S. Code) in excess of the rental rent charged 
for such quarters on March 5, 1934. 

There is submitted a statement showing the amount paid Mr. 
Etchberger by Lieutenant Chapman as rent for the quarters and a 
statement showing the rental rate for quarters 207X-B. The “rental 
rate charged for such quarters on March 5, 1934”, refers to the rate 
charged by the United States as of that date. 

The Panama Canal Regulations covering Quarters for Gold Em- 
ployees and American Citizens on the Silver Roll provide in part: 
30. Rates of rent for all quarters will be fixed by the chief quartermaster 
with the approval of the Governor, and a list showing approved rates for all 
quarters will be available for inspection at the offices of the district quarter- 


masters. 
* 





* * 





* * * * 

40. The rental rates for quarters include repairs to buildings occupied as 
quarters and removal of garbage, but do not include the use of electric current, 
water, or the furnishing of fuel, and separate charges will be made therefor 
at such rates and subject to such conditions as may be approved by the Governor. 
Care of grounds around quarters will be at the expense of occupants. 

You apparently quote a statement of the district quartermaster, 
Panama Canal, that the rental rate for quarters 207X-—B on and since 
March 5, 1934, is as follows: 

“Rent, Water, Care Grd., 

26.00 $1.25 $.75 

Total, $40.00. 

Rental of $40.00 included in addition to above items: 
Rent elec. range, $1.25. Use pers. eff. $10.75.” 

This statement is not clear. The regulations provide for fur- 
nishing without charge furniture for regular family quarters. It 
is probable that the personal effects for which a charge of $10.75 
is made include articles the supply of which from public funds is 
prohibited by the provision contained in the act of June 24, 1935, 49 
Stat. 410, as follows: 


* * * That no part of this or any other appropriation contained in this 


act shall be available for or on account of the supply or replacement of table 
linen, dishes, glassware, silver, and kitchen utensils for use in the residences 
or quarters of officers on shore: * * #* 

This item of $10.75 for use of personal effects may not, therefore, 
be included as part of the rental of the quarters. Electricity and 
water are items normally furnished an officer who is occupying pub- 
lic quarters. The statement of rental rate in effect March 5, 1934, 
does not show the monthly charge for electric current for that month. 
In view of the provisions of the act of April 9, 1935, reimbursement 
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for electric current used may not exceed for any month the amount 
charged for March 1934. 

Adjustment of the account of Lieutenant Chapman should be made 
on the basis of rent $26 per month, water $1.25 per month, electric 
range $1.25 per month, care of grounds 75 cents, and electricity of the 
monthly amount charged not to exceed that charged for March 1934. 
The difference between these items and the rental allowance paid the 
officer will be disallowed in your accounts unless collection thereof is 
made. 


(A-69778) 


RENTAL ALLOWANCE—NAVAL OFFICER OCCUPYING PUBLIC 
QUARTERS IN GUAM 


As an officer of the Navy may be assigned public quarters located on the 
Island of Guam without payment of rent, all public property under the 
jurisdiction of the Naval Government of Guam being public property of 
the United States, payment of rental allowance to the officer while occu- 
pying such public quarters is not authorized, there not being for applica- 
tion the provision in the Army appropriation act of April 9, 1935, 49 Stat. 
124, 125, regarding payment of rental allowance to an officer while occu- 
pying public quarters at his permanent station not under the jurisdiction 
of the service in which serving. 


Comptroller General McCarl to the Secretary of the Navy, January 24, 1936: 

There has been received your first endorsement of January 7, 1936, 
of basic letter from the Paymaster General of the Navy relative 
to the right of Comdr. Morris M. Leonard, Chaplain Corps, United 
States Navy, to rental allowance while occupying, on a rental basis, 
quarters owned by the naval government of Guam. Your endorse- 
ment is as follows: 


2. Under date of July 7, 1932, the Secretary of Agriculture, pursuant to 
the authority vested in him by a provision appearing in the act making appro- 
priations for the Department of Agriculture for the fiscal year ending June 
30, 1933 (47 Stat. 609, 614), “transferred to the island government of Guam 
the property known as the Piti and Cotot tracts of the Agricultural Experiment 
Station operated by the U. S. Department of Agriculture as an agricultural 
experiment station on the Island of Guam, together with all appurtenances 
and such livestock and equipment as is desired by the island government for 
its use”, as per inclosure (C). It will be noted from inclosure (B) that the 
quarters now occupied by Commander Leonard, Chaplain Corps, are located 
in the area formerly occupied by the U. S. Agricultural Experiment Station 
in the Island of Guam; that such quarters were constructed from funds appro- 
priated by Congress for maintenance of that experiment station; and that 
since such quarters were acquired by the island government of Guam all ex- 
penses for their maintenance and upkeep have been defrayed from funds of 
the island government. 


The request for decision apparently is based on a provision in 
the War Department appropriation acts for the fiscal years 1935 
and 1936, 48 Stat. 618, and 49 Stat. 124, as follows: 


* * ¥* That during the fiscal year ending June 30, 1936, [or 1985] no 
rental allowance shall accrue to any officer of the Government in consequence 























660 DECISIONS OF THE COMPTROLLER GENERAL 






of the provisions found in section 10, title 37, United States Code, while occu- 
pying quarters at his permanent station not under the jurisdiction of the 
service in which serving but which belong to the Government of the United 
States, or to a corporation the majority of the stock of which is owned by 
the United States, in excess of the rental rate charged for such quarters on 


March 5, 1984; * * * 

The island of Guam and other islands of the Samoan group con- 
stitute part of the insular possessions of the United States acquired 
under the treaty of peace with Spain in 1898. Under said treaty 
title to all public property passed to the United States. The naval 
government of Guam derives its authority from the President of the 
United States as Commander in Chief of the Army and Navy of the 
United States. It is executed by officers appointed by the Secretary 
of the Navy under direction of the President, and all public property 
belonging to the naval government of Guam is the property of the 
United States. 25 Op. Atty. Gen. 59; id, 242; 26 td. 98. From the 
facts appearing, the quarters occupied by Commander Leonard, con- 
veyed to the island government of Guam by the Secretary of Agri- 
culture, are quarters belonging to the Government of the United 
States and under the jurisdiction of the Navy Department, the serv- 
ice in which Commander Leonard is serving. Therefore, the provi- 
sions in question in the War Department appropriation for the 
fiscal years 1935 and 1936, are not for application to the case. 

Under section 6 of the act of June 10, 1922, as amended by the 
act of May 31, 1924, 42 Stat. 250 and 251, officers are not entitled to 
rental allowances when assigned quarters at their permanent station. 
The Executive order of August 13, 1924, provides: 

Il. Assignment of quarters—(a) The assignment of quarters to an officer 
shall consist of the designation in accordance with regulations of the depart- 
ment concerned of quarters controlled by the Government for occupancy with- 
out charge by the officer and his dependents, if any. 

(b) Every officer permanently stationed at 9 post, yard, or station where 
public quarters are available will be assigned thereat as quarters the number 
of rooms prescribed by law for an officer of his rank, or a less number of 
rooms determined by competent superior authority, in accordance with regula- 
tions of the department concerned, to be adequate in the particular case for 
the occupancy of the officer and his dependents, if any; which regulations 
shall provide, among other things, that quarters voluntarily occupied by an 


officer with his dependents shall be conclusively presumed to be adequate and 
shall be assigned accordingly: * * 


* 
es a tae 


* 


















* * * * 






* * 





(c) No officer shall be paid a rental allowance for any period during which 
he is assigned as quarters at his permanent station the number of rooms pro- 
vided by law for an officer of his rank, or a less number of rooms which 
have been determined in accordance with these regulations to be adequate in 
the particular case. 

The facts presented show that Commander Leonard actually occu- 
pies at his permanent station Government quarters under control of 
the Navy Department and assigned to him on a rental basis. The 


authority given Commander Leonard to occupy the quarters in ques- 
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tion must be considered an assignment of public quarters at his per- 
manent station within the rental-allowance law. Being entitled to 
quarters at Government expense there is no authority of law to re- 
quire Commander Leonard to pay rental for use of those quarters. 
5 Comp. Gen. 663; decision A-—12406, February 26, 1926. Proper 
adjustment of the matter requires that Commander Leonard refund 
the difference between the amount paid him as rental allowance and 
the rental paid by him during the period he has occupied the quarters 
in question, 


(A-69842) 


LEAVES OF ABSENCE—WITHOUT PAY—RELIEF WORKERS RECEIVING 
SECURITY-WAGE 


Deductions for time absent without pay in the case of relief workers paid the 
security-wage as set forth in Executive Order No. 7046, dated May 20, 1935, 
should be computed on the basis of the hours of work-time actually lost 
with relation to the maximum hours per month fixed for the particular 
project, and not on the basis used for regular Government employees whose 
compensation is on an annual or monthly basis. 


Comptroller General McCarl to the Secretary of War, January 25, 1936: 
There was received your letter of January 8, 1936, as follows: 


The Corps of Engineers has received allotments of funds provided under the 
Emergency Relief Appropriation Act of 1935 for the prosecution of various 
projects. In accordance with the regulations governing such projects the 
greater part of the working force comes from the relief rolls, and the security 
wage schedule prescribed by Regulation No. 1, contained in Executive Order 
No. 7046, dated May 20, 1935, is in effect. This schedule provides for salary 
on a monthly basis and for deductions from the monthly earnings for time lost 
because of voluntary absence, illness, completion or postponement of a project, 
or permanent dismissal, 

The Executive order does not contain definite information as to the basis on 
which deductions for time lost are to be computed. The Chief of Engineers 
accordingly has informed disbursing officers that pending further instructions 
deductions for absence should be made from the compensation of these em- 
ployees on the same basis as such deductions are made from the compensation 
of regular employees of the Government whose compensation is on an annual 
or monthly basis; i. e., 1/30 of one month’s pay for absence of one day. The 
Chief of Engineers also has informed the disbursing officers of the Department 
that following the principle outlined in decision of the Comptroller General, 
A-53210, of January 24, 1934, 13 C. G. 207, which applies to computation of the 
pay of regular employees of the Government on an annual basis, an employee 
paid under the security wage schedule who serves on a five-day week basis 
from Monday to Friday, inclusive, and who is voluntarily absent on Friday but 
who returns to duty the following Monday may be paid for the intervening 
Saturday and Sunday. Following the same principle, instructions have been 
issued that such an employee voluntarily absent on both Friday and Monday 
could not be paid for the intervening Saturday and Sunday. 

The question has arisen as to whether it may not have been the intent of 
Regulation No. 1, contained in Executive Order No. 7046 above referred to, 
that all workers paid in accordance with the schedule given in the Regulations 
are to be paid on the basis of the number of hours designated and scheduled 
for the project. For example, where 130 hours have been designated as the 
hours required for earning the monthly security wage, an absence of 8 hours 
would necessitate a deduction of 8/130 of the monthly security wage rather than 
1/30. In the case of an employee who is voluntarily absent on Friday and 
also on the following Monday, the use of the method now followed in the 
Engineer Department at Large would be to the disadvantage of the employee, 
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since the deduction under the present method would be 4/30 of the monthly 
pay, whereas the deduction made on the basis of hours designated for the 
project would be 16/130 of the monthly pay. The difference in deductions under 
the two plans would vary, of course, according to the hours in effect on the 
various projects. Different hours, within the limits of the Executive order, 
are in effect on various projects; for example, the hours required may be 130, 
140, or 170 per month, according to the requirements of the project. 

Your decision is requested as to which of the above described methods of 
computation of deductions for time lost by workers paid the security wage 
should be followed. 

It is understood your letter refers exclusively to the security-wage 
workers and not to regular salaries of the administrative personnel 
or others who are paid regular rates of compensation. 

Executive Order No. 7046, dated May 20, 1935, requires that “de- 
ductions from monthly earnings shall be made for time lost because 
of voluntary absence, illness, completion or postponement, or perma- 
nent dismissal” (quoting from part I of the Executive order), but 
does not expressly state the basis on which such deductions shall be 
made. However, as the limitation fixed in the Executive order on 
the work-time during a month or during a day is stated in hours, as 
for instance, “The maximum hours of work for manual labor shall 
be 8 hours per day and 130 hours per month” (part II (b)), and 
as section 12 of Bulletin No. 8, Revision A, dated August 6, 1935, 
promulgated by the Works Progress Administration, appears to con- 
template that time lost by persons on work relief receiving the secu- 
rity wage shall be measured by the hour, you are advised that deduc- 
tions for time absent without pay by persons paid the security wage 
should be computed on the basis of the hours of work-time lost and 
the relation thereof to the maximum hours per month. 

Referring to the first example stated in your letter where 130 
hours have been prescribed as the maximum hours of work per month 
on a project, an absence of 8 hours on 1 day would necessitate a 
deduction of eight one hundred and thirtieths of the monthly security 
wage instead of one-thirtieth, and referring to the second example 
of an employee absent on Friday and Monday, the deduction should 
be sixteen one hundred and thirtieths of the monthly security wage, 
the same as for absence on any other days of the week. 

Payments of security wages made by the War Department on the 
other basis stated in your letter for pay periods heretofore ended 


will not be disturbed. 


(A-65244) 


DAMAGES TO PRIVATELY OWNED AUTOMOBILE—REPAIRS AUTHOR- 


IZED BY GOVERNMENT EMPLOYEE—LIABILITY OF THE UNITED 
STATES 





There is no liability on the United States for payment of a claim for repairs to 
a privately owned automobile reported to have been damaged in a collision 
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with a Government-owned car, the repairs having been made at the verbal 
suggestion of the Government employee driver. 


Comptroller General McCarl to the Secretary of the Treasury, January 27, 1936: 


The Commissioner of Customs by letter of August 23, 1935, sub- 
mitted for consideration of this office the claim of Westwood- Waldron 
Inc., for $66.75, as repairs to an automobile owned by a James Nowlan 
and reported damaged on November 10, 1932, at St. Petersburg, Fla., 
in a collision with a Government-owned automobile customs identifi- 
cation no. 11761, operated by a customs agent, Howard E. Moore. 

The facts of the happening are stated by Mr. Moore in a report 
dated November 10, 1932, as follows: 

At about 4:45 p. m., while proceeding in U. S. C. 11761 east on 8th St. (St. 
Petersburg), driving about 30 to 35 miles per hour, I suddenly saw a tan sedan 
about 15 feet in front and a little to my right, under way going east, in the act 
of making a left turn. I attempted to swerve to the left at the same time apply- 
ing my foot-brakes. The driver of the tan sedan saw my car approaching from 
his left side and to the rear about the same instant I saw him. He in turn 
attempted to pull out of his left turn and go straight ahead, but neither of us 
were able to either stop or complete our intended maneuver. We collided 
directly in the middle of the street, my right front wheel, bumper, and fender 
hitting his car on his left side just in front of the front door, crushing his left 
front fender, running board, apron, and wheel. When the cars stopped my car 
was still headed directly east about midway the street. The tan sedan was in 
front and headed about southeast. Neither of us were hurt. 

Eighth Street runs east and west, is 25 feet wide and paved. On the right 
hand side is a warehouse with platform, the street paved to the platform with 
no sidewalk. On the left hand side of Eighth St. a wire fence, which runs along 
the curb. 

It is reported also that Mr. Moore authorized the claimant to tow 
the privately owned automobile from the scene of the accident to the 
claimant’s garage and to place said privately owned automobile in 
serviceable condition; that the usual procedure in such cases is for 
the owner of the damaged automobile to pay the repair bill and file 
claim within a year, but that in the instant case such procedure was 
overlooked and that the whereabouts of James Nowlan, the owner of 
the private automobile in this case is unknown; hence the claim of 
the garage concerned has been administratively approved for pay- 
ment, the administrative office reporting that the claimant acted in 
good faith and made the repairs upon orders of an officer of the Gov- 
ernment whom they had a right to believe was acting within the scope 
of his office, and is submitted to this office as having equities for con- 
sideration under the provisions of the act of April 10, 1928, 45 Stat. 
413. 

It may be said first that the facts present a matter of claim between 
the customs agent, Mr. Moore, personally and the garage, and not a 
claim against the United States. There was no authority in the cus- 
toms agent to impose an obligation on the United States in having 
the garage handle the damaged automobile of Mr. Nowlan, nor did 
the act of the customs agent impose an obligation on the United States. 


- tae ONE NE CEN ATO A TT * 
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The general rule is that the United States Government is neither 
bound nor estopped by the acts of its officers and agents in entering 
into an agreement or arrangement to do or cause to be done that which 
the law does not sanction or permit. Also, those dealing with an 
agent of the United States must be held to have had notice of the 
limitation of his authority. Utah Power and Light Co. v. United 
States, 243 U.S. 389, 409; Sutton v. United States, 256 U.S. 575, 579. 

The claimant garage appears to have released the automobile back 
to the owner, Mr. Nowlan, without payment for the work done. Its 
primary claim then is against the party who ordered the work—the 
customs agent, Mr. Moore, and not against the United States. The 


facts show no basis for the United States assuming the claim against 
Mr. Moore. 


(A-66060) 


RETIREMENT—CIVILIAN—SELECTION OF 5-YEAR SERVICE PERIOD 
FOR ANNUITY COMPUTATION PURPOSES 


The Civil Service Commission has no authority under the Civil Retirement 
Act to adjust retroactively the annuity rate of a deceased annuitant in 
any case in the absence of a claim by the heirs or personal representative. 

Where, during his lifetime, a retired civilian employee fails to select the five 
consecutive years of allowable service authorized for purposes of compu- 
tation of the annuity rate by section 4 of the act of May 29, 1930, 46 
Stat. 471, the right of selection lapses and adjustment of the rate fixed 
under the former law is not authorized. 


Comptroller General McCarl to the President, United States Civil Service 
Commission, January 27, 1936: 


There was received your letter of September 30, 1935, as follows: 


Section 4 of the act of July 3, 1926 (44 Stat. 904), provides for the compu- 
tation of annuities payable under that act in the following manner: 

“The annuity of an employee retired under the provisions of the preceding 
sections of this act shall be computed by multiplying the average annual basic 
salary, pay, or compensation, not to exceed $1,500 per annum, received by 
such employee during the ten years of allowable service next preceding the 
date of retirement, by the number of years of service, not to exceed thirty 
years, and dividing the product by forty-five. In no case, however, shall the 
annuity exceed $1,000 per annum, For the purposes of this act all periods of 
service shall be computed in acordance with section 5 hereof, and the annuity 
shall be fixed at the nearest multiple of twelve.” 

This act was amended by the act of May 29, 1930 (46 Stat. 468), and section 
4 of the amendatory act provides in part: 

“The annuity of an employee retired under the provisions of the preceding 
sections of this act shall be a life annuity, terminable upon the death of the 
annuitant and shall be composed of: (1) A sum equal to $30 for each year of 
service not exceeding thirty: Provided, That such portion of the annuity shall 
not exceed three-fourths of the average annual basic salary, pay, or compensa- 
tion received by the employee during any five consecutive years of allowable 
service at the option of the employee; and (2) the amount of annuity purchas- 
able with the sum to the credit of the employee's individual account as provided 
in section 12 (a) hereof, together with interest at 4 per centum per annum 
compounded on June 30 of each year, according to the experience of the civil- 
service retirement and disability fund as may from time to time be set forth 
in tables of annuity values by the Board of Actuaries: Provided, That the total 
annuity paid shall in no case be less than an amount equal to the average an- 
nual basic salary, pay, or compensation, not to exceed $1,600 per annum, re- 
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ceived by the employee during any five consecutive years of allowable service 
at the option of the employee, multiplied by the number of years of service, 
not exceeding thirty years, and divided by forty: * * *.” 

Section 8 of the act of May 29, 1930, reads: 

“In the case of those who before the effective date of this act shall have 
been retired on annuity under the provisions of the act of May 22, 1920, or 
said act as amended, or as extended by Executive orders, the annuity shall be 
computed, adjusted, and paid under the provisions of this act, but this act shall 
not be so construed as to reduce the annuity of any person retired before its 
effective date, nor shall any increase in annuity commence before such effective 
date.” 

Section 17 of the act of May 29, 1930, relates to the administration and author- 
ized the Commissioner of Pensions under the direction of the Secretary of the 
Interior to perform or cause to be performed any and all acts and to make 
such rules and regulations as may be necessary and proper for the purpose 
of carrying the provisions of the said act into full force and effect. Pursuant 
to this authority, the Commissioner of Pensions with the approval of the Sec- 
retary of the Interior required persons retired prior to July 1, 1930, to sign 
a slip, copy inclosed, giving their post-office address and number of their claims, 
indicating their election to have the rate of annuity based upon the 5 consecu- 
tive years of allowable service which would produce the maximum benefit. It 
was stipulated on this slip that the claim for annuity would not be readjudi- 
eated unless the slip was signed and returned to the Bureau of Pensions, or 
the option provided in section 4 of the act of May 29, 1930, was signified in 
some other way. 

Mr. Edward E. Sparhawk, former employee of the Customs Service, Treasury 
Department, was retired effective August 23, 1925, under the provisions of the 
act of May 22, 1920, and was awarded annuity at the date of $504.00 per an- 
num. This rate was increased in accordance with the act of July 3, 1926, to 
$691.44 per annum, effective July 1, 1926. Mr. Sparhawk died on October 25, 
1934. He did not receive the increased annuity as provided for under section 
8 of the act of May 29, 1930, inasmuch as he failed (1) to sign the slip sent 
him by the Commissioner of Pensions, or (2) to signify in some other way the 
option provided for in section 4 of said act. Had he done either of these things 
the Pension Office would have adjudicated his claim under section 8 of the 
act of May 29, 1930, which would have resulted in an annuity of $855.60 per 
annum, effective from July 1, 1930. 

A circular letter dated June 3, 1930, and approved by the Secretary of the 
Interior on June 5, 1930, was addressed to all annuitants on the retirement 
roll, and it is presumed that this letter reached this annuitant. A copy of this 
circular letter is enclosed herewith. Under date of June 19, 1931, a second 
letter was addressed to the annuitant, inviting his attention to his failure to 
sign the election slip in order to receive the benefits of the act as amended by 
the act of May 29, 1930. This letter reads as follows: 

“A review of your admitted claim for annuity, certificate no, R-22684, dis- 
closes the fact that your claim has not as yet been readjudicated under the 
terms of the act of May 29, 1930, due to your failure to return to this Bureau 
duly signed and dated, the election slip mailed you soon after the passage of 
the amendatory act. 

“In order that you may receive the benefits of the new law, it is deemed 
advisable to again call attention to the matter with the suggestion that you 
fill out the election slip and forward the same to this Bureau. 

“Tt will not be necessary for you, of course, to indicate the 5 years of service 
on which you desire the rate of annuity computed as that matter will be taken 
care of to your advantage in this Bureau when the slip authorizing the Bureau 
to select the 5 years of service most advantageous to you has been received. 
You realize, of course, that whatever increase may be due under the new act will 
run from July 1, 1930, the effective date of the act. 

“Please indicate as soon as possible what action you desire to have taken 
with reference to the readjudication of your claim under the new law.” 

No reply was received to either of the above letters, nor was there any ex- 
press election made by Mr. Sparhawk. 

The question now presented is whether the failure of the annuitant to sign 
the election slip or in some other way designate the 5 consecutive years of 
allowable service upon which he desired his annuity to be computed, constitutes 
a waiver of the privilege and prohibits a recomputation of the annuity at 
this time, or is section 8 of the act of May 29, 1930, self-executing and not 
requiring any action on the part of an annuitant already on the rolls to put 
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the increase into effect, the computation to be based on the 5 consecutive years of 
allowable service which would produce the maximum benefit. Your decision on 
the question presented is respectfully requested. 


You do not state that a claim for adjustment of the rate of annuity 
under the act of May 29, 1930, has been filed by the heirs or personal 
representative of Edward E. Sparhawk, deceased. If no such 
claim is now pending, action by the Commission is not authorized, 
but the matter should remain in statw quo unless and until a proper 
claim has been filed. That is to say, there is no authority to adjust 
and settle an amount due from the Government to the heirs of an 
annuitant in the absence of a valid claim. 

Section 4 of the act of May 29, 1930, 46 Stat. 468, prescribes a 
basic formula for fixing the rate of annuity which has two limitations, 
one in favor of the Government and one in the form of a saving 
clause in favor of the annuitant. In each of these limitations there 
is a provision for computing the limitation on compensation received 
“during any 5 consecutive years of allowable service at the option 
of the employee.” As a condition precedent to the computation of 
the rate of annuity under the statute, this option regarding the selec- 
tion of said 5 years of allowable service must be exercised by the 
employee or the annuitant under the former retirement act, otherwise, 
there is no lawful basis on which to compute the annuity. This op- 
tion is personal to the employee or former annuitant and if not 
exercised during his lifetime, the right lapses and does not survive 
to the heirs or personal representative and there is no basis for fixing 
the rate of annuity or adjusting the rate fixed under the former 
law after the death of the employee or annuitant. The right of the 
personal representative, if any, would be limited to the return of any 
unexpended balance in the retirement fund to the credit of the de- 
ceased employee or annuitant under other provisions of the law. 

Accordingly, on the basis of the facts presented in your letter, there 
is no lawful basis on which to recompute the annuity of Edward 
E. Sparhawk, deceased, as of July 1, 1930. 


(A-69851) 


MEDICAL TREATMENT AND BURIAL EXPENSES—UNATTACHED 
RELIEF WORKERS IN GOVERNMENT WORK CAMPS 


Appropriations provided by the Emergency Relief Appropriation Act of 1935, 

49 Stat. 117, are not available for the furnishing of medical or hospital 
treatment and/or burial, including transportation incidental thereto, of 
unattached relief workers residing in Government work camps, injured 
or taken ill when not in the performance of duty, but public funds may be 
used to the extent necessary to the disposition of the remains of such per- 
sons as a sanitary measure where local authorities fail or refuse to assume 
such obligation. 
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Comptroller General McCarl to the Administrator, Works Progress Adminis- 
tration, January 27, 1936: 


There was received January 11, 1936, your undated letter as 
follows: 


The Emergency Relief Appropriation Act of 1935 extends to those persons 
receiving security wages, as established by the President, the benefits of the 
provisions of the Act of February 15, 1934 (48 Stat. 351), relating to disability 
or death compensation. 

Inasmuch as the benefits of the latter act may not be extended to persons 
who are injured or become ill while not in the performance of duty, there have 
arisen in connection with the operation of work camps for unattached workers 
(see attached Administrative Order No. 22 for definition, etc.) the following 
questions which are presented for your consideration: 

1. Are the funds made available for such camps properly chargeable with 
the cost of hospitalization and/or burial, including transportation incidental 
thereto, of employees who, not as a result of personal misconduct, are injured 
or become ill while attached to and residing at the work camp but when not 
in the performance of duty? 

2. If burial is authorized, what shall be the maximum fee for such service? 

8. Is there authority for the furnishing of prosthetic appliances to such 
employees when injury is sustained while engaged in regular camp activities 
but not in the performance of duty, assuming still that condition requiring 
such appliances is not a result of personal misconduct? 

Your early consideration and reply will be appreciated. 


Sections 1 and 2 of the Emergency Relief Appropriation Act of 
1935, dated April 8, 1935, 49 Stat. 117, provide in part as follows: 

* * * Provided, however, That the expenditure of funds from the ap- 
propriation made herein for the construction of public highways and other 
related projects shall be subject to such rules and regulations as the President 
may prescribe for carrying out this paragraph, and preference in the employ- 
ment of labor shall be given (except in executive, administrative, supervisory, 
and highly skilled positions) to persons receiving relief, where they are quali- 
fied, and the President is hereby authorized to predetermine for each State 
the hours of work and the rates of wages to be paid to skilled, intermediate, 
and unskilled labor engaged in such construction therein: * * * 


* * * * * * * 


Sec. 2. The appropriation made herein shall be available for use only in the 
United States and its territories and possessions. The provisions of the act 
of February 15, 1934 (48 Stat. 351), relating to disability or death compensa- 
tion and benefits shall apply to those persons receiving from the appropriation 
made herein, for services rendered as employees of the United States, security 
payments in accordance with schedules established by the President: Provided, 
That so much of the sum herein appropriated as the United States Employees’ 
Compensation Commission, with the approval of the President, estimates 
and certifies to the Secretary of the Treasury will be necessary for the pay- 
ment of such compensation and administrative expenses shall be set aside in a 
special fund to be administered by the Commission for such purposes; and 
after June 30, 1936, such special fund shall be available for those purposes 


annually in such amounts as may be specified therefor in the annual appropria- 
tion acts. * * ® 


By Executive Order No. 7157, dated August 23, 1935, the President 


issued Regulation No. 6 pursuant to the authority vested in him by 
the quoted statute, providing as follows: 


1. Definitions—The term “project”, as used herein, means a project (a) 
which is financed in whole or in part from funds appropriated by the Emer- 
gency Relief Appropriation Act of 1935, and (b) to which is applicable the 
schedule of monthly earnings set forth in part I of Regulation No. 1, prescrib- 
ing rules and regulations relating to wages, hours of work, and conditions of 
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employment under the Emergency Relief Appropriation Act of 1935 (Executive 
Order No. 7046 of May 20, 1935, and amendments thereto). 

The term “subsistence”, as used herein, means board, lodging, and any other 
services, facilities, or equipment furnished to unattached workers as defined 
by the Works Progress Administrator. 

2. Wages.—The Administrator of the Works Progress Administration, or 
representatives designated by him, may, in their discretion, (@) exempt from 
the said schedule of monthly earnings any project, portion of a project, or class 
of work upon a project, with respect to unattached workers, who are furnished 
subsistence in a camp operated under the supervision of an agency of the 
Federal Government, and (0b) provide that, in lieu of such monthly earnings, 
such unattached workers shall, in addition, to their subsistence, be paid monthly 
earnings not to exceed twenty-five dollars ($25.00) per month. 

The foregoing exemption shall not be made where to do so would involve the 
application of different wage scales among workers employed at one location at 
the same class of work. i 

3. Except as herein otherwise provided, the provisions of the said Regulation 
No. 1 (including the provisions with respect to credits and deductions for time 
lost) shall be applicable to the employment of unattached workers. 

The disability or death compensation and benefits under the act of 
February 15, 1934, 48 Stat. 351, extended by section 2 of the above- 
quoted statute to “persons receiving from the appropriation made 
herein, for services rendered as employees of the United States, se- 
curity payments in accordance with schedule established by the 
President”, are specifically authorized “only for disability or death 
resulting from traumatic injury while in the performance of duty.” 

The furnishing of such benefits having thus been limited by statute, 
the appropriations provided by the Emergency Relief Appropriation 
Act of 1935 are not available for providing such benefits on any 
other basis. Accordingly, the use of funds allocated for these camps 
to pay the cost of hospitalization or burial of the class of workers 
mentioned in your letter, either under the term “subsistence” as de- 
fined in Executive Order No. 7157, supra, or otherwise, is not 
authorized. 

Questions 1 and 3 are answered in the negative, making it unneces- 
sary to answer question 2. The unclaimed remains of such workers 
who die while attached to and residing at work camps should be 
turned over to the local authorities for disposition inasmuch as pub- 
lic funds are not available for paying the cost of burial expenses un- 
der such circumstances, except to the extent necessarily incurred in 
the disposition of the remains as a sanitary measure, where the local 
authorities fail or refuse to assume such obligation. 


(A-28277), (A-34586) 


GENERAL ACCOUNTING OFFICE—CERTIFICATES OF SETTLEMENT— 
PAYMENT BY TREASURER OF THE UNITED STATES 


The duty of the Treasurer of the United States to pay warrants issued on 
certificates of settlement by the General Accounting Office is not a “fune- 
tion of disbursement” within the purview of section 4 of Executive Order 
No. 6166 of June 10, 1933, relative to the transfer and consolidation of 
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the “function of disbursement” exercised by the various agencies of the 
Government. 15 Comp. Gen. 601. 

Although giving full force and effect to section 4 of Executive Order No. 6166 
of June 10, 1933, there is no authority of law for a disbursing officer of 
the Division of Disbursement, Treasury Department, or any other dis- 
bursing oflicer, to effect payment on certificates of settlement by the Gen- 
eral Accounting Office unless provision is made therefor under authority 
of section 307 of the Budget and Accounting Act of June 10, 1921, 42 
Stat. 25, 


Comptroller General McCarl to the Secretary of the Treasury, January 28, 
1936: 


With reference to my decision of January 13, 1936, to you, relative 
to the payment of certificates of settlement issued by this office, 
there has been received a letter of January 23 from Acting Secretary 
Coolidge, as follows: 


Receipt is acknowledged of your letter of January 13, 1936, with reference 
to the transfer to the Division of Disbursement of the functions of Cisburse- 
ment of moneys of the United States exercised by the Treasurer of the United 
States, upon certificates of settlement issued by the General Accounting Office, 
effective at 12:01 a. m., January 1, 1936, as provided for in the order of the 
Chief Disbursing Officer, dated November 13, 1935, issued pursuant to Section 
4 of Executive Order No. 6166 of June 10, 1933, as amended. 

Section 22 of this Order provides that: 

“In accordance with law, this order shall become effective 61 days from 
its date: Provided, that in case it shall appear to the President that the inter- 
ests of economy require that any transfer, consolidation, or elimination be 
delayed beyond the date this order becomes effective, he may, in his discretion, 
fix a later date therefor, and he may for like cause further defer such date 
from time to time.” 

In accordance therewith, the President, by Executive Order No, 6224, dated 
July 27, 1933, and by subsequent orders, delayed the effective date of operation 
of Section 4 of the Order. On June 26, 1935, the President authorized a deter- 
mination by the Secretary of the Treasury of the effective dates when the 
transfer of the disbursing functions of any agency might become operative 
between July 1 and December 31, 1935, and, by order of the Secretary dated 
June 27, 1935, the Chief Disbursing Officer, with the approval of the Commis- 
sioner of Accounts and Deposits, was authorized to determine such effective 
dates. It was in accordance therewith that the order of November 13, 1935, 
transferring the functions of disbursement exercised by the Treasurer of the 
United States on direct settlement, was made. 

Upon the establishment of the Division of Disbursement on December 16, 
1983, and the transfer thereto of the functions of disbursement exercised by 
the Disbursing Clerk of the Treasury Department, representatives of your 
office raised the question as to why the function of disbursement, exercised by 
the Treasurer of the United States on your certificate of settlement, could not 
also be transferred at once to the Division of Disbursement. However, in view 
of the volume of work involved in transferring the function of disbursement 
exercised by some forty establishments in Washington and the establishment 
of regional offices in the field to which disbursing functions could be trans- 
ferred, it was decided to delay the transfer of the function of paying your 
certificates of settlement until the Division of Disbursement had been thor- 
oughly organized. The matter was again taken up with representatives of your 
office just prior to November 13, 1935, and it was informally understood that 
there was no objection to the transfer and that it could be accomplished 
without the inauguration of any special procedure; that is, the certificates of 
settlement would be forwarded by your office direct to the Division of Dis- 
bursement, and in case the Chief Disbursing Officer did not have funds to his 
credit under applicable appropriations for making payment, the necessary funds 
would be advanced. 

Pursuant to Section 19 of the Executive order and the order of the Secretary 
of the Treasury, approved by the President June 26, 1935, the employees in the 
Treasurer’s Office connected with this disbursing function were transferred to 
the Division of Disbursement on January 1, 1936, the effective date of the order 
of November 13, 1935. Arrangements have been made with the Bureau of 
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the Budget to effect a transfer of appropriations under the provisions of section 
20 of said Executive order to cover the expenses for the balance of the fiscal 
year 1936. The estimates of appropriations for the Division of Disbursement 
carried in the Budget for 1987 include funds for meeting the expenses of such 
disbursements during the fiscal year 1937, with corresponding reductions in 
the estimates of appropriations for the Office of the Treasurer of the United 
States. 

There have been a number of instances in which departments have contended 
that statutes enacted prior to the effective date of Executive Order No. 6166 
imposed the function of disbursement upon the administrative office. However, 
the Treasury Department has always construed the provisions of the Executive 
order to have the force and effect of law, under the authority of the act of 
June 30, 19382 (47 Stat., 413), and that the order, when in conflict, supersedes 
any prior law in regard to the function of disbursing public moneys. When 
this conclusion was pointed out, it was conceded by these establishments that 
the transfer of the functions of disbursement was not discretionary with any 
Department, but was required by law. It would appear, therefore, that the 
function of the Treasurer of the United States in drawing checks on pay war- 
rants issued on certificates of settlement of your office has, by operation of law, 
been transferred to the Division of Disbursement, and that the question of 
whether the transfer would effect an economy is immaterial. 

With regard, however, to your statement that there appears to be nothing in 
that section to indicate an intent to take from the Treasury Department and the 
General Accounting Office the authority vested in them by statute to issue and 
countersign pay warrants, this Department is of the opinion that the transfer of 
the disbursing function need not disturb such procedure. The Treasury will be 
glad to cooperate with representatives of your office in arranging the details of 
a revised procedure which will permit the continuation of the issuance and 
countersignature of a warrant upon certificates of settlement without infringing 
in any way upon the transfer to the Division of Disbursement, in accordance 
with law, of the function of disbursement in connection with such settlements. 
I trust that early action may be taken by you to arrange for the working out of 
such revised procedure, and that the Treasury will be advised in the premises 
as promptly as possible. 

In the meantime, however, in order that there may be no delay in making pay- 
ments to claimants, the function of disbursement upon certificates of settlement 
transmitted by your office to the Division of Bookkeeping and Warrants of this 
Department has been temporarily delegated by the Division of Disbursement to 
the Treasurer of the United States, pursuant to paragraph 2 of section 4 of 
Executive Order No. 6166. The accumulation of settlements now in the Depart- 
ment has accordingly been put to warrant, and will be paid by the Treasurer 
of the United States. 
























































You will note that my decision of January 13 did not question the 
effectiveness of section 4 of Executive Order No. 6166 of June 10, 
1933, relative to the transfer and consolidation of the “function of 
disbursement” exercised by the various agencies of the Government, 
including the function of disbursement exercised by the “Disbursing 
Clerk” of the Treasury Department, but held that the duty of the 
Treasurer of the United States to pay warrants issued on certificates 
of settlement by this office was not a “function of disbursement” 
within the purview of section 4 of the Executive order. That the 
term “function of disbursement” as used in said section was not in- 
tended to include the duty of the Treasurer to pay warrants is clearly 
shown by the third paragraph of said section, which provides: 



































The Division of Disbursement shall disburse moneys only upon the certifica- 
tion of persons by law duly authorized to incur obligations upon behalf of the 
United States. * * * 














The payment of a warrant is not a disbursement “upon the certi- 
fication of persons by law authorized to incur” the obligation. Con- 
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sequently, giving full force and effect to section 4 of Executive Order 
No. 6166, there is no authority of law for a disbursing officer of the 
Division of Disbursement, Treasury Department, or any other dis- 
bursing officer, to effect payment on a certificate of settlement by this 
office unless this office provides therefor under authority of section 
307 of the Budget and Accounting Act of June 10, 1921, 42 Stat. 25. 

This office has provided for the payment of its certificates of 
settlement in certain classes of cases through disbursing officers 
instead of by warrant, and will continue so to provide when it ap- 
pears that such procedure effects an economy or otherwise is in the 
interest of the United States; but with respect to certain classes 
of settlements, it appears at the present time that the interests of the 
Government are best served by having them paid by means of pay 
warrant and Treasurer’s check instead of through a disbursing 
officer, and such will be the practice until otherwise provided under 
said section 307. 

It may be stated generally that where a disbursing officer is other- 
wise disbursing an appropriation to be charged under a certifi- 
cate of settlement issued by this office it would usually be desirable 
for payment thereunder to be made by such disbursing officer, and 
this office is endeavoring to address its certificates of settlement 
accordingly; but where it can properly be avoided there should not 
be occasioned the extra work involved jn requiring a disbursing 
officer to obtain moneys just to make payment under a particular 
certificate of settlement. 

This office wishes, I assure you, to be fully cooperative in giving 
effect to the provisions of Executive Order No. 6166, but may not, 
as you appreciate, give it wider effect than its provisions warrant. 
With reference to any informal discussions between employees of 
this office and officers or employees of the Treasury Department rela- 
tive to the advisability of having settlements of this office paid by 
disbursing officers, your attention is invited to 4 Comp. Gen. 1024. 


(A--63804) 


LEASES—DAMAGES BY FIRE OF UNKNOWN ORIGIN—LIABILITY OF 
THE UNITED STATES 


The United States is not liable for the cost of repairs made by a lessor to a 
building damaged by explosion and fire while being used by the Govern- 
ment for purposes authorized by the lease where the cause of the damage 
is unknown and cannot be determined, particularly where the lease pro- 
vides that no rental shall be paid in any case of damage by fire or otherwise 
to such an extent as to render the building unfit for the use intended until 
the building shall have been repaired, and that the lessor shall keep the 
building in repair during the continuance of the lease except in case of 
damage arising from the act or negligence of the Government’s agents 
or employees, 


7459°—36——44 
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Comptroller General McCarl to the Postmaster General, January 28, 1936: 


Further reference is made to your letter of July 16, 1935, as 
follows: 


The quarters occupied by the Central Garage, at Chicago, Illinois, were re- 
cently damaged by the explosion of an oven owned and operated by the Gov- 
ernment in these leased premises. Although the lease with the Chicago Post 
Office Service Building Corporation specifically exempted the lessor from lia- 
bility for damage “arising from the act or the negligence of the Government’s 
agents or employees”, there was also contained in the lease (paragraph 14) a 
requirement that the lessor should restore the garage to a satisfactory condi- 
tion in the event of damage by fire or otherwise, 

The Department reached the conclusion that the Chicago Post Office Service 
Building Corporation was required to repair the damage caused by the explo- 
sion, which it did at a cost of $2,190.52; but that since the lease specifically 
exempted the lessor from liability for damage arising in this manner, the 
Department became obligated to repay the cost of restoring the premises to a 
satisfactory condition. 

Request is made that you advise whether the appropriation for “Vehicle 
Service—1935” is properly chargeable with the expense incident to the restora- 
tion of the garage following this explosion. 


It appears that the Chicago Post Office Service Building Corpora- 
tion leased a building to the United States for use as a garage. The 
lease dated September 12, 1927, was executed for a period of 10 years. 
The building was to be used exclusively as and for a garage and shops. 
During the term of the lease and while the building was being used 
for purposes authorized by lease on February 5, 1935, there was an 
explosion in the welding shop of the garage which damaged the 


building. The damage was repaired by the lessor at a cost reported 
to be $2,190.52. This claim is for reimbursement in that amount. 
Paragraphs 7 and 14 of the lease provide: 


7. The lessor shall, unless herein specified to the contrary, maintain the said 
premises in good repair and tenantable condition during the continuance of this 
lease, exeept in case of damage arising from the act or the negligence of the 

_Government’s agents or employees. For the purpose of so maintaining the 
premises, the lessor reserves the right at reasonable times to enter and inspect 
the premises and to make any necessary repairs to the building. 


* * * + * = * 


14. It is mutually agreed and understood that in case the said garage or 
any part thereof shall be damaged by fire or otherwise to such an extent as 
to render the garage unfit for use as a garage, no rental shall be paid until 
the building shall be put in a satisfactory condition for occupation and use 
as a garage; provided, however, in the event of such contingency the party 
of the first part may cause to be furnished to the party of the second part 
reasonable adequate quarters and facilities, for carrying on the work of Post 
Office Garage uutil the demised garage or a portion thereof that has become 
unfit for use as a garage shall have been made fit for such use as a garage; 
the Post Office Department paying a reasonable rental for such temporary 
quarters, such rental, however, in no event to be higher than the rate at which 
the premises herein leased and rented. In the event the party of the first part 
shall fail to furnish such quarters as aforesaid within fifteen days after a 
demand therefor by the Postmaster General, or shall fail with due diligence 
and despatch to commence and prosecute the necessary work to make the 
premises herein located fit for occupancy as a Post Office Garage, the Post- 
master General shall have the right, after such fifteen days shall have expired, 
to terminate the lease upon giving the party of the first part fifteen days’ notice 
of his intention to so terminate the lease, and unless such default is cured 
during the said period of fifteen days last aforesaid, this lease shall then be 
terminated. 
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You state that the Post Office Department reached the conclusion 
that the lessor was required to repair the damage caused by the 
explosion, which it did. 

Paragraph 14 of the contract provides that in case of damage by 
fire or otherwise to such an extent as to render the building unfit 
for use as a garage, no rental shall be paid until the building shall 
have been repaired, and paragraph 7 of the contract requires the 
lessor to keep the building in repair during the continuance of the 
lease, “except in case of damage arising from the act or the negli- 
gence of the Government’s agents or employees.” The United States 
did not agree to make repairs in any case. 

Upon the record in the case as submitted to this office, it appears 
that the cause of the explosion from which the damage to the building 
resulted, has not and cannot be determined. The superintendent 
of the motor vehicle service has advanced a theory which he states 
is based upon the statement of the mechanic in charge of the garage 
and shops. The mechanic in charge was not in the welding room at 
the time of the explosion. An expert from the Peoples Gas, Light 
& Coke Co. advanced a different theory. It is possible that other 
and different theories could be advanced. Apparently, no definite 
conclusion based upon facts can be reached. Unexplained injury 
to property ordinarily is the loss of its owner. Such responsibility 
is incident to ownership of property. Where the cause of injury is 
not accounted for, it may be attributed to mere accident for which 
no one is responsible. See 45 C. J. 735: United States v. Bostwick, 
supra, page 68. 

The building was leased to the Government for use as a garage 
and shops. The room in which the explosion occurred was being used 
as a welding shop. It is not claimed that such use was unauthorized 
by the lease, or was improper. 

Not only does the record fail to establish responsibility on the 
Government but there exists no appropriation available for paying 
of the claim of the Chicago Post Office Service Building Corporation 
for $2,190.52, representing the alleged cost of repairs made neces- 
sary by the explosion which occurred on February 5, 1935. The 
claim must be and is denied. 


(A-67516) 


TRAVELING EXPENSES—ACTUAL—USE OF PRIVATELY OWNED 
AUTOMOBILE—STATE GASOLINE TAX PAYMENTS 


Payment is authorized of the purchase price, including the State tax, of gaso- 

. line consumed in the privately owned automobile of a Federal employee 
authorized to use said mode of travel upon an actual expense basis where 
tax-free sales are refused by dealers, provided receipts for such purchases 
are procured in duplicate as required by General Accounting Office General 
Regulations No. 73, 10 Comp. Gen. 579. 
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Comptroller General McCarl to the Chairman, United States Employees’ Com- 
pensation Commission, January 28, 1936: 


There has been received your letter of November 8, 1935, as fol- 
lows: 





There is quoted below an excerpt from a report received by the Commission 
from one of its administrative officers in the field concerning a ruling by State 
officials in Washington and California concerning the collection of State taxes 
on gasoline purchased by Federal employees authorized to use a personally 
owned automobile on an actual expense basis, in accordance with paragraph 
12 of Standardized Government Travel Regulations: 

“On my last trip to Portland I was advised by an attendant at one of the 
service stations of the Standard Oil Company of California that the Bureau 
of Licenses of the State of Washington had made a ruling that hereafter the 
use of Form #44 would be recognized only on cars bearing a Federal license, 
and would not be recognized for personally owned cars, even when such cars 
were being used on official duty for the Federal Government. 

“I had the opportunity to read the circular of instructions to the station 
attendant mentioned, and upon my return to Seattle conferred with the presi- 
dent of the Seattle Federal Business Association, who had not previously heard 
of this development. 

“At his suggestion I then conferred with one of the representatives of the 
Standard Oil Company of California in their district office here, and from him 
I learned that the ruling of the Washington Bureau of Licenses was based upon 
the belief that the use of the tax-exemption blanks had been abused by Federal 
employees, both in connection with the operation of automobiles and motor 
boats. He also stated that the State of California had adopted the same ruling 
and that the State of Oregon was about to do so,” 

The Commission has found that it has been in the interest of the Govern- 
ment to permit employees under certain conditions to use a personally owned 
automobile in connection with official travel and that it has proven more eco- 
nomical to authorize such travel on an actual expense basis. In order that 
there may be no misunderstanding concerning the reimbursement of employees 
traveling on this basis in Washington and California, it is requested that you 
advise whether such employees may be reimbursed for the State tax paid on 
gasoline purchased for official use. 


Where employees of the United States traveling upon official busi- 
ness are authorized to use their personally owned automobile upon 
an actual-expense basis, credit will not be disallowed for otherwise 
proper payment to the employee of the purchase price including the 
State tax, of gasoline consumed in his privately owned automobile 
upon official business, where it is shown that the failure to make 
use of Exemption Form 44 is due to the refusal of the dealer to honor 
such form, and provided the traveler procures receipts in duplicate 
in accordance with General Regulations 73, of July 17, 1930, 10 
Comp. Gen. 579. 


(A-70315) 


CONTRACTS—ADJUSTMENT IN PRICES—PROCESSING TAXES 
INCLUDED IN BID 


Payments in connection with contracts resulting from advertised specifications 
containing a clause providing for inclusion in bid prices of Federal taxes 
imposed by the Congress prior thereto, and involving supplies and materials , 
to which processing taxes under the Agricultural Adjustment Act were 
applicable, are authorized at contract prices where the contractors are 

not “processors”, but in the case of contractor “processors” who, because 

of injunctions obtained by them, did not actually pay such taxes into the 
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Treasury of the United States there should be deduction from the contract 
price or recovery by set-off of an amount equal to the tax not paid. 


Comptroller General McCarl to the Secretary of the Navy, January 28, 1936: 

There has been received your indorsement of January 23, 1936, 
requesting decision of a question presented by letter dated January 
22, 1936, from the Chief, Bureau of Supplies and Accounts, Navy 
Department, as follows: 


It is requested that a decision be obtained from the Comptroller General 
of the United States as to what action, if any, should be taken by the Bureau 
of Supplies and Accounts in connection with processing taxes that may be 
included in prices billed under contracts, in view of the recent decision of the 
Supreme Court of the United States invalidating the levying of a processing 
tax under the Agricultural Adjustment Act. 

All supply contracts contain the following provision with relation to taxes: 

“Prices bid herein include any Federal tax heretofore imposed by the Con- 
gress which is applicable to the material on this bid. Any sales tax, duties, 
imposts, revenues, excise or other taxes which may hereafter (the date set 
for the opening of this bid) be imposed by the Congress and made applicable 
to the material on this bid will be charged to the Government and entered 
on invoices as a separate item.” 

Some supply contracts are made with a manufacturer, such as a flour manu- 
facturer, who performs the first processing operation on the wheat entering 
into the manufacture of the flour, and therefore is required to pay the process- 
ing tax to the Collector of Internal Revenue. 

Other contracts, particularly those for cotton products, are usually placed with 
a company not a manufacturer or first processor of cotton. Contract NOs, 
42651, with the New York Handkerchief Manufacturing Company is one of this 
class. This firm procured the handkerchiefs contracted for from Wellington 
Sears Company, 65 Worth Street, New York City, to whom the contractor 
states he paid the tax, Wellington Sears Company is not a manufacturer of 
any product, but is a sales organization under contract with a number of cotton 
mills to sell the product of those mills. In this case, Wellington Sears Com- 
pany, not being a manufacturer or first processor of cotton, was not required 
hy law to pay a processing tax, but presumably paid the equivalent of the 
tax to the first processor and the latter actually paid the processing tax to 
the Government. 

Information is desired relative to the extent that any investigation should 
be conducted to ascertain whether processing taxes, or its equivalent, are in- 
cluded in contract prices. Decision is also requested whether deduction should 
be made from public vouchers found to include processing tax in the contract 
price, both in cases where the contract is with a manufacturer or first proc- 
essor, or with a selling organization. 

In view of the fact that payment of a large number of public vouchers is 
being withheld pending determination of this question, it is requested that this 
matter be considered urgent and decision rendered at the earliest date 
practicable. 


The contract provision quoted in the letter, on a similar provision, 
has been extensively employed in Government contracts and was 
apparently intended, first, to make the price definite and certain and, 
second, to permit contractors—through reserving the right to make 
claim for an addition to the contract price equal to the amount of 
taxes thereafter imposed and paid by them, as stated—to contract 
at lower prices than they otherwise might. 

As to such contracts with contractors who are not “processors” 
and hence were not subject to liability for the processing tax as 
such but whose prices apparently reflected no more than costs to 
them plus profit, payments in accordance with the terms of such 
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contracts may be made without any inquiry as to whether any 
amount was included in the price to cover processing taxes. 

With respect to a contractor who was liable as “processor” under 
the Agricultural Adjustment Act, as amended, for payment of the 
processing tax on supplies delivered under his contract there is a 
different situation. Some “processors” apparently continued to pay 
the tax, while others, beginning in the early fall of 1935, resisted 
payment and obtained an injunction against the collection thereof. 
The Supreme Court of the United States held in its decision of 
January 6, 1936, in the Butler case that the plan of processing taxes 
and their use in connection with the regulation and control of agri- 
cultural production was unconstitutional and in its decision of 
January 13, 1936, in the Rickert Rice Mills case authorized return 
of all amounts impounded pendente lite in such cases. As to those 
contractors who applied for such injunctions, it is appropriate to 
make deductions or recover by set-off of amounts included in their 
contract price as processing tax, but not, in fact, paid into the Treas- 
ury of the United States. In all such cases there should be de- 
ducted from the contract price of the “processor” an amount equal to 
the processing tax which they did not, in fact, pay to the United 
States—and the burden of proof is on the processor to show that it 
did, in fact, pay the processing tax into the Treasury of the United 
States on the supplies offered for delivery under the contract. It 
is understood that the Bureau of Internal Revenue has a record of 
all processors who sought and obtained injunctions against the pay- 
ment of processing taxes. 

The questions presented are answered accordingly. 


(A-69221) 


EMERGENCY RELIEF APPROPRIATION ACT OF 1935—PROTECTIVE 


DEVICES AT RAILROAD GRADE CROSSINGS—WORKS PROGRESS 
ADMINISTRATION 







Funds appropriated by the Emergency Relief Appropriation Act of 1935, 49 
Stat. 115, are not available for allotment to the Works Progress Adminis- 
tration for projects involving the construction of protective devices at rail- 
road grade crossings upon roads which are not a part of the Federal-aid 
highway system. 


Comptroller General McCarl to the Administrator, Works Progress Adminis- 
tration, January 29, 1936: 


There has been received your letter of December 20, 1935, as 
follows: 


There have been submitted to this Administration for approval and prose- 
cution under the Emergency Relief Appropriation Act of 1935 proposed projects 
which provide for the elimination of existing hazards to life at railroad grade 
crossings upon roads which are not included within the Federal-aid highway 
system. Such projects involve the construction or installation of barriers, 
signals, signs, or other protective devices, 
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Your decision is requested upon the question of whether the Works Progress 
Administration may undertake such projects, either in the form of a grant to 
a State agency or subdivision under clause (g) of section 1 of the Emergency 
Relief Appropriation Act of 1935, or under the provisions of clause (a) of 
that section which allocated $800,000,000 for “highways, roads, streets, and 
grade-crossing elimination.” 

Section 1 of the act provides that all sums allocated from the appropriated 
funds for the construction of public highways and other related projects and 
for the elimination of existing hazards to life at railroad grade crossings shall 
be apportioned by the Secretary of Agriculture to the several States in the 
manner therein specified. The same section contains a proviso that money 
allocated from the appropriated funds to relief agencies may be expended by 
such agencies “for the construction and improvement of roads and streets.” 
It will be noted that this proviso does not specifically include projects for the 
elimination of hazards at grade crossings. The question presented, therefore, 
is whether in the absence of such specific reference, the Works Progress Admin- 
istration may be allotted funds for projects involving the construction of de- 
vices of the character indicated above upon roads which are not a part of 
the Federal-aid highway system. 

I shali appreciate receipt of your decision upon the question submitted. 


It is provided in section 1 of the Emergency Relief Appropria- 
tion Act of 1935, 49 Stat. 116: 


* * * ‘That any amounts allocated from the appropriation made herein for 
the elimination of existing hazards to life at railroad grade crossings, includ- 
ing the separation or protection of grades at crossings, the reconstruction of 
existing railroad grade crossing structures, and the relocation of highways to 
eliminate grade crossings, shall be apportioned by the Secretary of Agriculture 
to the several States (including the Territory of Hawaii and the District of 
Columbia), one-half on population as shown by the latest decennial census, one- 
fourth on the mileage of the Federal-aid highway system as determined by 
the Secretary of Agriculture, and one-fourth on the railroad mileage as de- 
termined by the Interstate Commerce Commission, to be expended by the 
State highway departments under the provisions of the Federal Highway Act 
of November 9, 1921, as amended and supplemented, and subject to the provi- 
sions of section 1 of such act of June 18, 1934 (48 Stat. 998); * * * 


Section 1 of the act of June 18, 1934, 48 Stat. 993, authorizing an 
appropriation of $200,000,000, for emergency construction of public 
highways and other related projects, to be apportioned by the Sec- 
retary of Agriculture in the manner directed therein, provided : 

* * * ‘That not less than 25 per centum of the apportionment to any State 
shall be applied to secondary or feeder roads, including farm to market roads, 
rural free delivery mail roads, and public-school bus routes, except that the 
Secretary of Agriculture, upon request and satisfactory showing from the high- 
way department of any State, muy fix a less percentage of the apportionment 
of such State for expenditure on secondary or feeder roads: And provided 
further, That any funds allocated under the provisions of section 204 (a) (2) 
of such act shall also be available for the cost of any construction that will 
provide safer traffic facilities or definitely eliminate existing hazards to 
pedestrian or vehicular traffic. 

The provisions of law quoted herein from section 1 of the Emer- 
gency Relief Appropriation Act of 1935, specifically require that 
any amounts allocated from the appropriation “for the elimination 
of existing hazards to life at railrozd grade crossings” be apportioned 
by the Secretary of Agriculture on the basis and under the condi- 
tions set forth in the act and there appears to be nothing in that part 
of the proviso quoted in your letter relating to the use of funds made 


available to relief agencies “for the construction and improvement of 
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roads and streets” in conflict with the provisions relating to the ap- 
portionment of funds for the elimination of existing hazards to life 
at railroad grade crossings. 

It should be noted, also, that the provision of law relating to the 
elimination of hazards to life at railroad grade crossings is all in- 
clusive both as to the character of the proposed improvement or pro- 
tective measure, and as to whether the road or street involved may 
or may not be included in the Federal-aid highway system, the ap- 
portionment provision applying as to any amount allocated for that 
purpose, 

The question presented is answered in the negative. 


(A-70272) 


PRINTING AND BINDING—DISTRICT OF COLUMBIA—APPROPRIATION 
ACT LIMITATION 


Printing and binding for any activity for which funds are provided by the 

District of Columbia Appropriation Act for 1936, 49 Stat. 341, including the 
Office of the Recorder of Deeds, are subject to the proviso in said act pro- 
hibiting expenditures for such purposes unless the need is specifically ap- 
proved by the designated administrative authorities, and there is for con- 
sideration in connection with that approval the provision in the act of 
July 8, 1935, 49 Stat. 476, authorizing the discontinuance of the printing 
of annual or special reports. 


Comptroller General McCarl to the Recorder of Deeds, District of Columbia, 
January 30, 1936: 


There was received your letter of January 21, 1936, as follows: 


The Recorder of Deeds of the District of Columbia has prepared for trans- 
mission to the President of the United States the annual report on his office 
for the year ended December 31, 1935. 


The estimated cost of publishing this report is $294.53. 

Your opinion is requested as to whether the miscellaneous and contingent item 
of our appropriation, D. C. 6089 Office of Recorder. of Deeds, D. C. 1936, is 
available for defraying the cost of printing and binding this report. 

The appropriation referred to was made in the District of Co- 
lumbia Appropriation Act for 1936, approved June 14, 1935, 49 Stat. 
344, under the heading “Recorder of Deeds”, and contains an item 
for “printing”, but the use of the appropriation for printing is sub- 
ject to the following proviso in the same act under the general 
heading “Contingent and miscellaneous expenses”, 49 Stat. 345, con- 
taining an appropriation item for printing and binding for the 
District of Columbia: 

* * * Provided, That no part of the appropriations contained in this act 
shall be available for expenditure for printing and binding unless the need for 
such expenditure shall have been specifically approved by the Commissioners 
of the District of Columbia, or by the purchasing officer and the auditor for 
the District of Columbia acting for such Commissioners: * * 

The terms of this proviso are applicable to any request c printing 
and binding from any activity for which funds are provided by the 
District of Columbia Appropriation Act for 1936, including the 
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Office of the Recorder of Deeds. Accordingly, the appropriation 
mentioned in your letter is not available for the cost of printing the 
annual report of the Office of the Recorder of Deeds unless the Com- 
missioners of the District of Columbia, or those authorized by the 
statute to act for them, specifically approve the “need for such ex- 
penditure”, and there would be for consideration by the Commmis- 
sioners in that connection the following provision in the act of July 
8, 1935, 49 Stat. 476: 

In order to keep the expenditures for printing and binding for the fiscal year 
1936 within or under the appropriations for such fiseal year, the heads of the 
various executive departments and independent establishments are authorized 
to discontinue the printing of annual or special reports under their respective 
jurisdictions: Provided, That where the printing of such reports is discontinued 


the original copy thereof shall be kept on file in the offices of the heads of the 
respective departments or independent establishments for public inspection. 


Your question is answered accordingly. 


(A-68415) 


CHECKS—NONPRESENTATION FOR PAYMENT WITHIN PERMANENT 


— REPEAL ACT LIMITATION—ACCOUNTING PRO- 


Government checks drawn during one fiscal year and returned to the disbursing 
officer after the close of the fiscal year following the year of issuance, 
whether because of not representing a valid claim against the Government 
or because of indebtedness of the payee, should not be canceled by the 
disbursing officer but are for transmittal to the General Accounting Office, 
the accounting procedure in this regard not having been modified by sec- 
tion 21 of the Permanent Appropriation Repeal Act of June 26, 1934, 48 
Stat. 1235, reducing the period of negotiability of such checks from three 
to one fiscal year following that of issuance. 


Comptroller General McCarl to the Secretary of War, February 1, 1936: 


Consideration has been given to your letter of November 27, 1935, 
as follows: 


Pursuant to sec. 21 of the act of June 26, 1934 (48 Stat. 1235; U. S. CG, 
31: 725t; sec. 1745, M. L. 1929), the time for the covering into an account 
designated as “Outstanding liabilities” of all outstanding checks properly due 
and payable has been modified so that such checks are now covered into such 
account at the end of the fiscal year following that in which issued instead of 
after the checks have been outstanding more than three fiscal years as was 
formerly the practice. 

As a result of the above change in statutory requirements the appropriations 
against which checks are drawn now remain available for disbursement, speak- 
ing generally, for a period beyond the time when the checks cease to be payable 
and the amounts thereof are required to be covered into “Outstanding liabili- 
ties.” Certain new accounting problems have, accordingly, arisen. 

In order that this Department may have a clear understanding of the pro- 
cedure being followed by your office under the above cited act, to the end that 
appropriate instructions may be issued to Army disbursing officers and others 
concerned, your decision is requested, pursuant to the act of July 31, 18%, 
28 Stat. 208, of the following questions: 

a. If a check which was drawn during the fiscal year 1934 and which does 
not represent a valid claim against the Government comes after June 30, 1935, 
into the possession of the disbursing officer who drew it, may the disbursing 
officer cancel the check and take up the amount thereof in his account to the 
credit of the appropriation against which the check was drawn? 
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b. If a check of the type mentioned in a is one drawn in payment of the 
armory drill pay of a National Guard member, and its return to the disbursing 
officer is for the reason that the payee of the check is indebted to the United 
States on account of the loss, damage, or destruction of Government property, 
either in the whole amount of the check or a part thereof, may the disbursing 
officer who drew the check cancel it, take up the amount in his account to the 
credit of the appropriation against which the check was drawn, make payment 
to the National Guard member on a supplemental pay roll on which his account 
as restated, and collect therefrom the amount of the indebtedness? 

c. If an armory drill pay check is returned to a disbursing officer under the 
conditions stated in b, except that there has been a change of disbursing officers 
at the station, so that the check is returned, not to the disbursing officer who 
drew it, but to his successor, and the successor disbursing officer, being without 
authority to cancel his predecessor’s check, sends it to the General Accounting 
Office with request that it be canceled and the amount thereof be restored to 
the appropriation against which drawn, may the disbursing officer, after having 
made such request, make payment to the National Guard member concerned 
on a supplemental pay roll on which his account is restated and collect there- 
from the amount of the indebtedness? 


Section 21 of the Permanent Appropriation Repeal Act of June 
26, 1934, 48 Stat. 1235 (Title 31, U. S. Code, section 725t) provides: 


Hereafter all checks drawn on the Treasurer of the United States, except 
those issued on account of public-debt obligations and transactions regarding 
the administration of banking and currency laws, shall be payable only until 
the close of the fiscal year next following the fiscal year in which such checks 
were issued, and the amounts of all such checks properly due and payable 
which have not been presented for payment within such period shall be depos- 
ited into the Treasury to the credit of a trust fund account entitled “Outstand- 
ing liabilities (fiscal year)”, designated by fisca! years in which the checks were 
issued. The balances in the outstanding liabilities account now carried on 
the books of the Government, representing the amounts of unclaimed checks, 
shall be transferred to the account “Outstanding liabilities, 1934”, and any bal- 
ances remaining therein, or in any succeeding fiscal year account, unclaimed 
for two fiscal years after the deposit therein shall be covered into the surplus 
fund of the Treasury: Provided, That the balances to the credit of the out- 
standing liabilities account of any fiscal year which has not been covered into 
the surplus fund of the Treasury shall be available to pay claims on account 
of any check, the amount of which hag been included in any balance so covered 
into the surplus fund. 























































































































The effect of the quoted section was to reduce the period of nego- 
tiability of checks drawn on the Treasurer of the United States 
from three fiscal years to one fiscal year following that in which 
such checks are drawn and the accounting procedure heretofore ex- 
isting with respect to charging the account of the issuing officer with 
the proceeds of checks as of June 30 of the year following issuance 
and depositing the proceeds into the Treasury to the credit of the 
trust fund account “Outstanding liabilities (fiscal year)” has not 
been modified. Cancellation of a check by a disbursing officer will 
not operate to transfer the proceeds out of “Outstanding liabilities” 
to the credit of the appropriation against which drawn or to the 
depositary account of the disbursing officer. Claims based upon 
checks duly covered into outstanding liabilities pursuant to the pro- 
visions of the statute referred to, would be for adjustment and set- 
tlement by this office under the provisions of sections 308, Revised 
Statutes, and 305 of the act of June 10, 1921, 42 Stat. 24. 
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For reasons stated, you are informed that the questions presented 
are answered in the negative. Such checks are fur transmitting im- 
mediately upon their receipt by a disbursing officer to this office 
under existing regulations of the General Accounting Office with 
full report of the facts and, if required, a supplemental pay roll on 
which adjustment is proposed to be made. 


(A-55117), (A-67978) 


GRAIN PARITY PAYMENTS—VOLUNTARY MARKETING AGKEEMENT— 
AGRICULTURAL ADJUSTMENT ACT 


The liability of distillers for parity payments on grain used under a voluntary 
marketing agreement for the distilled spirits industry, entered into be- 
tween the Secretary of Agriculture and representatives of that industry 
under authority of the Agricultural Adjustment Act, 48 Stat. 34, for the 
making of rental or benefit payments, etc., with respect to grain, is 
unaffected by the decision of the Supreme Court of the United States 
holding unconstitutional the exaction of processing taxes under said act. 
Moneys paid and payable thereunder are for depositing in the Treasury 
without further diminution because of rental or benefit payments, 


Comptroller General McCarl to the Secretary of Agriculture, February 3, 1936: 


Consideration has been given to your letter of November 21, 1935, 
as follows: 


Pursuant to authority conferred on him by section 8 (2) of Agricultural 
Adjustment Act (Public, No. 10, 73rd Congress, approved May 12, 1933), the 
Secretary of Agriculture, on December 9, 1933, entered into a voluntary mar- 
keting agreement for the distilled spirits industry with members of that indus- 
try representing a large proportion of the volume of the business. By its 
terms, the marketing agreement was made effective at 12:01 a. m., December 
10, 1985. On April 17, 1934, the Secretary, by proclamation, terminated the 
marketing agreement, the termination to be effective at 12:01 a. m., April 
18, 19384. This termination was made pursuant to request in writing of 75% 
of the contracting distillers, such percentage being measured by the volume 
of distilled spirits, as provided in article LX, section 1, subsection (c) of the 
said agreement. A copy of the marketing agreement is attached hereto. 

Article IV of said marketing agreement provided: 

“Section 1. Each contracting distiller agrees to pay for all cereal grain or 
products thereof, used by him after the effective date of this agreement, in 
the manufacture of distilled spirits, a total amount per unit not less than the 
fair exchange value therefor. The fair exchange value shall be promulgated 
hereunder by the Secretary from time to time.. The fair exchange value for 
cereal grains shall be as defined in the act; and the fair exchange value for 
products thereof shall be determined in accordance with conversion factors to 
be established by the Secretary. 

“Seo. 2. For the purposes of this agreement the Secretary shall promulgate 
hereunder from time to time a current average farm price for cereal grains and 
their products. The current average farm price for cereal grains shall be de- 
termined as provided in the act; and a current average farm price for their 
products shall be determined in accordance with conversion factors to be 
established by the Secretary. 

“Sec. 3. Whenever the sum of (1) the current average farm price for any 
cereal grain or product thereof used by contracting distillers, plus (2) the 
processing or other tax under the act, if any, paid with respect thereto or 
with respect to a commodity from which processed or derived directly or indi- 
rectly, is less than the fair exchange value for such grain or product, the 
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contracting distillers shall pay the amount of such difference (hereinafter 
known as the parity payment) into the Treasury of the United States or such 
other depository as may be designated by regulations of the Secretary. 

“Seo. 4. Payments under this section shall be made at such times and in 
such manner, and shall be computed in accordance with such requirements 
as may be prescribed by regulations of the Secretary. Such amounts shall 
be utilized for rental or benefit payments or other disbursements under the 
act made with respect to grain. 

“Sro. 5. This article shall not apply to barley malt.” 

Pursuant to the foregoing article, distillers of whiskey paid $939,424.55 to 
the Secretary and distillers of alcohol for beverage purposes paid $137,519.20. 
These funds, pursuant to the terms of article IV, section 4 of the marketing 
agreement, are required to be used in making rental or benefit payments or 
other disbursements under the act, with respect to grain. 

Since the termination of the marketing agreement, the field investigation 
section has been making an audit of the books of each of the signers of the 
marketing agreement, to reconcile the tax returns. A copy of the audit report 
is enclosed herewith. Pending final decision as to the exact status of the fund, 
all collections under the marketing agreement have been deposited in a special 
account in the Treasury, designated as “8055, collections, distilled spirits indus- 
try, parity payments, trust fund.” 

It should be noted that when the first of the parity payments was received 
by the Secretary of Agriculture, and deposited in the special account, you re- 
quested, on March 27, 1934, a statement as to why the moneys so received 
should not be treated as taxes, and handled as such in accordance with section 
12 (b) of the act. Under date of April 19, 1934, the Department replied, stating 
in effect that the funds so deposited were the proceeds of a voluntary agreement 
entered into between the Secretary of Agriculture and the distillers, pursuant 
to section 8 (2) of the act, and had no relation to the taxes provided for in 
section 12 (b). Thereafter, your office did not further question the deposit of 
the funds in the special account. 

The audit being made shows that certain distillers have made parity pay- 
ments in excess of the amount due on the amount of grain actually used, and 
that they are preparing to file, or have filed, claims for refunds. It is esti- 
mated that, after all refunds are made, there will be $1,056,543.34 on deposit in 
the special account and $89,131.17 still owing, to collect which actions are 
being started. 

In view of the foregoing facts, your opinion is respectfully requested as to 
(1) whether or not the funds collected pursuant to article 4 of the marketing 
agreement are to be considered Government funds, or are they to be considered 
as special funds in the custody of the Secretary of Agriculture for particular 
purposes, (2) whether those distillers who have made payments in excess of 
the amounts actually due may be so advised, notwithstanding the provisions of 
section 198, title 18, U 8S. Code (R. 8S. 5498; Criminal Code 109), in order 
that they may file claims, and (3) whether such claims, when and if filed, 
should be considered by the Secretary of Agriculture, or handled directly by the 
Comptroller General. 


While the agreement between the Secretary of Agriculture and the 
distillers, parties thereto, which was operative from December 10, 
1933, to April 18, 1934, was predicated upon section 8 (2) of the 
Agricultural Adjustment Act of May 12, 1933 (48 Stat. 34), there 
was involved, also, the unsatisfactory condition then existing and 
that anticipated following repeal of the eighteenth amendment of the 
Constitution of the United States, of concern to the distilling indus- 
try, and a plan of correction or control based upon the issuance by 
the Government of permits to operate limited to those distillers par- 
ticipating in the agreement. The arrangement was voluntary and 
the validity thereof with respect to the liability of the distillers 
thereunder appears unaffected by the decision of January 6, 1936, 
of the Supreme Court of the United States in the Butler case, not- 
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withstanding it was stated in section 4 of article IV of the agreement 
that the moneys paid to the United States would be utilized for 
rental and benefit payments or other disbursements under the Agri- 
cultural Adjustment Act with respect to grain, and rental and benefit 
payments under the act are now prohibited by the decision, supra. 

The agreement was considered by the parties to be mutually bene- 
ficial, an aid to agriculture through regulation of prices for agri- 
cultural commodities used by the distillers, and of advantage to the 
distillers because of the operating permit feature. It apparently 
served its purpose and is ended and the moneys paid and payable to 
the United States thereunder are proper for depositing in the 
Treasury. While the agreement contemplated uses of the moneys 
paid to the United States for certain payments since determined by 
the Supreme Court of the United States to be in contravention of the 
Constitution, the applicable laws disclose no authority in the con- 
tracting parties to determine for the Government to what uses the 
moneys derived by the Government in such circumstances should be 
devoted, and while any such uses prior to January 6, 1936, if other- 
wise correct, need not now be disturbed, credit may not be allowed 
for further similar disbursements. 

With respect to the condition of underpayments and overpayments 
for the period of the agreement, it would appear that adjustments 
are justified as required by the facts, that *is, collection should be 
made of any balances due and, in the event of failure or refusal to 
remit balances due, there should be followed the procedure pre- 
scribed in 7 Comp. Gen. 193 for collection thereof, and refunds may 
be made if claims therefor are duly filed and supported—such claims 
to be submitted to this office for preaudit action thereon. There 
would appear to be no duty on your Department to advise distillers 
who have made payments in excess of the amounts actually due, and 
in this connection there are for consideration the provisions of sec- 
tion 109 of the act of March 4, 1909 (35 Stat. 1107). 

For a reasonable period in which to make such adjustments, un- 
less otherwise directed by legislative action, the moneys may remain 
in the fund, 8055, “Collections, distilled spirits industry, parity pay- 
ments, trust fund.” 


(A-65496) 
DAMAGES—PUBLIC PROPERTY—DISPOSITION OF MONEYS RECEIVED 


Moneys received from private sources which represent reimbursement for costs 
incurred and damages sustained by the United States in connection with 
the administration of national forests are for depositing in the Treasury 
as miscellaneous receipts without abatement or deduction of any kind what- 
soever, and may not be considered as revenue derived from authorized 
activities of the Forest Service, the disposition of which is provided for 
in the various laws relating to said service. 
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Comptroller General McCarl to the Secretary of the Treasury, February 3, 1936: 


There has been received a letter of September 13, 1935, from your 
administrative assistant, written presumably by your direction, as 
follows: 


On May 25, 1935, the Acting Secretary of Agriculture submitted, for consid- 
eration under the general compromise statute, an offer by the Denver and Salt 
Lake Railway Company to pay $874.51 in settlement of the Government’s claim 
of $1,791.53 against it. The claim arose as the result of a forest fire which 
allegedly originated along the railway company’s right of way over the Roose- 
velt National Forest, Colorado, and consisted of $917.02 for damage to timber 
and reproduction and $874.51 for fire suppression costs. The offeror denied 
liability for the payment of any part of the claim, but offered an amount equal 
to the cost of the suppression of the tire in compromise of the Government’s 
entire claim. The offer was duly accepted by the Acting Secretary of the 
Treasury on September 9, 1935, and the amount tendered is now on deposit in 
the Secretary of the Treasury’s special account no. 5. 

At the time the offer was submitted the Acting Secretary of Agriculture 
wrote: 

“It is recommended, therefore, that if the offer is accepted it may be depos- 
ited to the credit of salaries and expenses, Forest Service, 1935—Fire fighting, 
symbol no. 35203.” 

In acknowledging receipt of the Acting Secretary of Agriculture’s letter, the 
acting general counsel of the Treasury Department wrote, with particular 
reference to the statement quoted: 

“It would appear by reason of the provisions of 31 U. S. C. 484 and the 
decision of the Comptroller General reported in 3 Comp. Gen. 808, the Depart- 
ment will have no alternative, if the offer is accepted, than to cover the amount 
involved into the Treasury as a miscellaneous receipt under symbol no. 4330, 
Reimbursements, Government property lost or damaged. It will, therefore, be 
appreciated if you will advise the Department of the basis of the Acting 
Secretary’s request.” ’ 

In response to the letter of the acting general counsel, the Acting Secretary 
of Agriculture wrote under date of July 6, 1935: 

“* * * you are advised that the request to have the sum offered by the 
company deposited to the credit of the appropriation is based solely upon a 
practice that has prevailed for many years. The result of this procedure is 
merely to reduce the amount of the deficiency appropriation that must be re- 
quested on account of forest fire expenditures. When the money collected 
includes damages for timber destroyed, the forest preserve fund is credited pro- 
portionately in accordance with the act of February 1, 1905 (33 Stat. 628), 
making forest receipts a special fund, the act of May 23, 1908 (35 Stat. 251, 
260), and the act of March 4, 1913 (37 Stat. 828), providing respectively for 
payment of 25 per cent of forest receipts to the States for school purposes and 
for use of ten per cent by the Secretary of Agriculture for the construction of 
roads and trails. 

“A copy of a memorandum by the Chief of the Division of Fiscal Control of 
the Forest Service is submitted for your information.” 

A copy of the memorandum submitted is enclosed. In connection with the 
last paragraph of the memorandum, it may be well to emphasize that, while 
the sum offered is, as stated, merely the amount expended by the Government 
for temporary laborers and supplies, it was offered and accepted in compromise 
of the Government's entire claim; and issue is taken with the statement that 
it does not purport to cover any property loss suffered. 

Your decision is requested as to whether the Secretary of the Treasury may 
properly credit the amount accepted, which is now on deposit in the Secretary 
of the Treasury’s special account no. 5, to the appropriation suggested by the 
Acting Secretary of Agriculture. 

On May 9, 19385, the Acting Secretary of Agriculture submitted an offer of 
$100 by Mr. R. J. Green, of La Grande, Oregon, to pay $100 in compromise of 
the Government’s claim of $567 against him on account of the forest fire in 
the Whitman National Forest. This offer was on May 17, 1935, duly accepted 
by the Acting Secretary of the Treasury, and under date of June 10, 1935, in 
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response to an inquiry from the Treasury Department, the Acting Secretary of 
Agriculture wrote: 


“You are advised that the amount accepted is to be credited to salaries and 
expenses, Forest Service, fiscal year, 1985, symbol no. 35203.” 
The amount in question is now on deposit in the Secretary of the Treasury’s 
special account no, 5. Inasmuch as this matter appears to raise considerations 
similar to those raised in the Denver and Salt Lake Railway Company mat- 
ter, your decision is also requested as to whether the amount accepted may 
properly be credited to the appropriation designated by the Acting Secretary of 


Agriculture. 

It is noted from your letter that the claim against the Denver 
and Salt Lake Railway Co. consisted of two items, namely, $917.02 
for damage to timber and reproduction, and $874.51 for fire suppres- 
sion costs, and that while the claim was compromised for the exact 
amount of the latter item, the amount received was nevertheless re- 
ceived in compromise of the entire claim. 

The general rule is that moneys received by the United States 
as damages to Government property are for depositing in the Treas- 
ury as miscellaneous receipts and there appears no exception insofar 
as moneys of the kind here involved are concerned. See 3 Comp. 
Gen. 808. In this connection, it is to be observed that the Acting 
Secretary of Agriculture states in the quoted part of his letter of 
July 6, 1935, that the request to deposit the funds to the credit of the 
appropriation is based solely upon a practice which he states has 
prevailed for many years. There appears no statutory authority 
for such action, and notwithstanding the long continued practice 
with respect thereto, moneys received from private sources by the 
Department of Agriculture which represent reimbursement for costs 
incurred and damages sustained by the United States in connection 
with the administration of national forests may not be considered 
properly as revenue derived from authorized activities of the Forest 
Service, such as the sale of products, etc., the disposition of which is 
provided for in the various acts relating to the Forest Service. Such 
moneys are received for the use of the United States and are re- 
quired to be paid into the Treasury without any abatement or de- 
duction of any kind whatsoever. See section 3617, Revised Statutes. 

Accordingly, you are advised that the moneys in these and similar 
cases should be covered into the Treasury as miscellaneous receipts. 


(A-69146) 


LEAVES OF ABSENCE WITH PAY—MILITARY AND JURY SERVICE— 
WORK RELIEF EMPLOYEES 


Work relief employees paid the security wage prescribed by Executive Order 
No. 7046 of May 20, 1935, are not Government employees entitled by law 
to military leave of absence with pay or to leave of absence for jury 
service. 
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Comptroller General McCarl to the Administrator, Works Progress Adminis- 
tration, February 3, 1936: 

In the audit of the accounts of J. J. Gallagher, symbol no. 
63-01-30, for the periods October 1 to 10, and October 11 to 20, 
1935, it has been disclosed that payments were made to relief work- 
ers on Works Progress Administration projects in New York City 
for periods of absence while on National Guard training duty and 
during jury service. Particular reference is made to vouchers nos. 
3579, 3619, 3623, 4716, 4735, and 6496. The amount paid in each of 
such instances apparently was determined by deducting from the 
possible earnings on the project for the period of absence involved 
the total amount already received during the same period for 
National Guard training duty or for jury service. 

Persons employed on work relief who receive monthly earnings 
generally known as security wages prescribed by Executive Order 
No. 7046 of May 20, 1935, are not employees of the Government 
entitled by law to military leave of absence with pay or to leave of 
absence for jury service, but payment of such monthly earnings and 
deductions for absence from duty are covered exclusively by terms of 
said Executive order and regulations issued pursuant thereto, the 
Executive order providing in part as follows: 

The monthly earnings are in the nature of a salary and workers shall be 
paid for time lost due to weather conditions or temporary int rruptions in the 
project beyond the control of the workers. In order to be credited for such 
time lost, the worker must report on the job and be officially dismissed for the 
day unless otherwise notified by the project supervisor. Deductions from 
monthly earnings shall be made for time lost because of voluntary absence, 
illness, completion, or postponement of a project, or permanent dismissal. In 
order to assure an adequate income to workers, the Works Progress Adminis- 


tration shall make every effort to provide a continuous flow of suitable projects 
in each locality. 


Pursuant to this provision the monthly earnings are paid for time 
lost only when due to “weather conditions or temporary interrup- 
tions in the project beyond the control of the workers”, and not 
for absence due to any other causes. Accordingly, payment is not 
authorized in any amount for time lost due to National Guard train- 
ing duty or for jury service. 

Audit action will be taken accordingly. 


(A-69751) 


CONTRACTS—PRICE ADJUSTMENT—TAX EXEMPT ARTICLES— 
REVENUE ACT OF 1935 


Contract prices should not be decreased by the amount of excise taxes imposed 
by the Revenue Act of 1932 on the materials involved and later removed 
by law if sold for the exclusive use of the United States, etc., where such 
decrease is not expressly provided for in the contract, particularly where 
claim will not be filed by the contractor for exemption from the excise 
taxes involved. 
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Comptroller General McCarl to the Secretary of the Treasury, February 3, 1936: 


Consideration has been given to your letter of January 8, 1936, as 
follows: 


There is enclosed a copy of a letter of November 27, 1935, addressed to the 
Director of Procurement, Treasury Department, by Mr. J. B. Woodside, man- 
ager of the Washington oflice of the General Motors Fleet Sales Corporation rel- 
ative to Procurement Division circular letter no. 124 (copy attached), issued 
pursuant to section 620 of the Revenue Act of 1932, as amended (effective Octo- 
ber 1, 1935), by section 401 of the Revenue Act of 1935, approved August 30, 
1935, which provides that no tax shall be imposed with respect to the sale of 
any article specified in title IV of the Revenue Act of 1932— 

“For the exclusive use of the United States, any State, Territory of the 
United States, or any political subdivision of the foregoing or the District of 
Columbia.” 

Mr. Woodside suggests that purchasing officers throughout the Government 
service be advised that excise taxes imposed by the said act on motor parts be 
not deducted in connection with contract no. TPS 7808 with General Motors 
Fleet Sales Corporation for the reason that the contract “does not provide for 
any decrease in the contract price by reason of the elimination of any taxes 
existing at the time the contract was signed and later removed by law.” 

Your attention is called to the fact that deduction of the excise taxes (when 
included in the amount bid) does not effect a reduction in the contract price, 
but merely adjusts the tax by relieving the appropriation of the purchasing 
agency. The manufacturer then obtains refund (or exemption from payment 
of tax, if not already paid) for the items in question. 

In decision A-67334 of November 29, 1985, you advised the Administrator of 
Veterans’ Affairs that where contracts expressly provide “for adjustment of 
price in accordance with subsequent increase or decrease in taxes applicable to 
the articles purchased thereunder”, and at the time the contracts were executed 
there were in effect excise taxes which were included in the contract price, 
such articles are exempt from the taxes imposed by section 603 of the Revenue 
Act of 1932 and should be deducted from the contract price on all articles 
delivered under the contracts in question after September 30, 1935. 

In view of the fact that the above-mentioned contract of General Motors 
Fleet Corporation does not expressly provide for decrease in the contract price 
by reason of the elimination of taxes existing at the time the contract was 
signed and later removed by law, your decision is requested as to whether such 
price should be decreased by the amount of such taxes. 


The applicable terms of the contract Tps—7808, dated July 27, 1935, 
to which you have referred, are contained on page 2 of special condi- 
tions and notices thereto as follows: 

Prices bid herein include any Federal tax heretofore imposed by the Con- 
gress which is applicable to the material on this bid. Any sales tax, duties, 
imposts, revenues, excise, or other taxes which may hereafter (the date set for 
opening of this bid) be imposed by the Congress and made applicable to the 
material on this bid will be charged to the Government and entered on invoices 
as separate items. 

This stipulation is unlike that considered in the referred to decision 
of November 29, 1935, A-67334, 15 Comp. Gen. 452, in that there is 
no provision in the contract in this case for reduction of the agreed 
price by the amount of any reduction in tax and the General Motors 
Fleet Sales Corporation has reported in letter of January 9, 1936, 
that it absorbed the tax from profits, including nothing in the contract 
prices for the parts to take care of the tax item. Also, in a letter of 
January 10, 1936, that— 


* * * no claim will be filed for an exemption of excise taxes on parts sold 
to the Government, under our contract TPS—7808 in the event it is held by the 
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Comptroller General that no deduction of taxes may be made by the paying 
officers, from the contract prices involved to the Government. 









































Under all of these circumstances you are advised that in making 
payments under contract Tps—7808, dated July 27, 1935, no deduction 
should be made because an excise tax was considered in computing 
the contract price. See decision of January 7, 1936, A-67600, 15 
Comp. Gen. 588. 


(A-67634) 


WITHHOLDING OF AMOUNT DUE CONTRACTOR IN LIEU OF 
PERFORMANCE BOND 





A contract for laundry service not being a contract for “naval supplies” is not 
within the terms of section 3719, Revised Statutes, requiring furnishing of 
bid and performance bonds, or certified checks in connection therewith, 
and money due a contractor under the contract may be withheld in lieu of 
the furnishing of a performance bond in such case, but if the advertised 
specifications required the furnishing of a bond there should be deducted 
from the amount otherwise payable under the contract an amount equal to 

the premium thereon. 





Comptroller General McCarl to the Secretary of the Navy, February 5, 1936: 


There has been received your request of November 12, 1935, for 
decision on a question presented in a letter dated November 8, 1935, 
from the Major General Commandant, United States Marine Corps, 
as follows: 





1. By reference (c) there was awarded to the Mohawk Laundry, Toms 
River, N. J., contract #NOm-18484, dated 1 July, 1935, for furnishing laundry 
service during the fiscal year 1936 for the Marine Barracks, Naval Air Station, 
Lakehurst, N. J. Although the contract has been duly signed by the Mohawk 
Laundry, this office has been unsuccessful, despite repeated efforts and consider- 
able correspondence, in obtaining a properly executed performance bond. By 
reference (a), which is the latest communication from the contractor, it is 
proposed that this office withhold $50.00 due on outstanding bills in lieu of 
bond. 

2. In view of the fact that laundry service for the Marine Barracks, Naval 
Air Station, Lakehurst, N. J., during the past fiscal year under contract 
#NOm-17161, dated 19 June, 1934, with the South Jersey Superior Laundry, 
Ocean Gate, N. J., totaled only $368.76, which amount it is anticipated will not 
be exceeded during the current fiscal year, it appears that a performance bond 
will not be required under the provisions of section 4719, Revised Statutes. It 
is considered advisable, however, as the contractor will be in possession from 
time to time of articles of Government property for laundering, that some form 
of collateral be furnished. The procedure proposed by reference (a) will, 
therefore, be satisfactory to this office provided the waiver of performance 
bond, the withholding of payment of accounts for July, August, and September 
1935, totaling $56.94, and the payment of subsequent accounts be approved by 
the Comptroller General. 

8. In view of the last paragraph of reference (a), it is requested that the 
Comptroller General be asked to render a decision with regard to the proposed 
procedure at the earliest practicable date. 


It will be noted that section 3719, Revised Statutes, referred to in 
the quoted letter, relates to proposals and contracts for “naval 
supplies”, requiring in connection therewith bid and performance 
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bonds, or certified checks. See 10 Comp. Gen. 528, 531. However, 
the contract in this case was not for furnishing naval supplies, but 
for laundry service; and hence is not within the terms of section 
8719, Revised Statutes. Accordingly, there appears to be no legal 
objection to the proposed procedure that in lieu of performance bond 
the United States retain until after the contract is completed the sum 
of $50 as a cash bond. However, in event a performance bond was 
required by the terms of the advertised specifications, and there is 
withheld the sum of $50 in lieu thereof, there should be deducted 
from the amount otherwise accruing under the contract for laundry 
service an amount equal to the premium on the performance bond 
which should have been furnished in accordance with the terms of 
the accepted bid. 11 Comp. Gen. 440. 


(A-69680) 


MEDICAL TREATMENT—ARMY ENLISTED MEN—LEAVES OF ABSENCE 
LESS THAN A DAY 


The rule stated in 10 Comp. Gen, 40 that the determination whether a Navy 
officer is “on duty” within the meaning of section 1586, Revised Statutes, 
so as to entitle him to private medical treatment at Government expense 
is one of fact and not to be governed solely by the permission given the 
officer to absent himself for a period of 24 hours or less, and that a con- 
structive duty status does not exist when the prospective duration of the 
absence or distance from post of duty negatives the possibility of per- 
formance of duty, is equally applicable to an Army enlisted man granted 
leave of absence on pass for less than 24 hours. 


Comptroller General McCarl to the Secretary of War, February 6, 1936: 


There has been received your letter of January 2, 1936, AG 701.2 
(11/20/35) Enl., requesting decision whether under the provisions 
contained in the annual appropriation act for medical care and 
treatment of Army personnel an enlisted man granted leave of ab- 
sence on pass for less than 24 hours, is entitled in case of need to 
civilian medical and hospital treatment at Government expense, 
irrespective of the distance he may travel from his post of duty. 

The act of April 9, 1935, 49 Stat. 134, making appropriations for 
the support of the War Department, provides: 

* * * for medical care and treatment not otherwise provided for, includ- 
ing care and subsistence in private hospitals of officers, enlisted men, and civil- 
ian employees of the Army, of applicants for enlistment, and of prisoners of 
war and other persons in military custody or confinement, when entitled thereto 
by law, regulation or contract: Provided, That this shall not apply to officers 


and enlisted men who are treated in private hospitals or by civilian physicians 
while on furlough; * * * 


Similar provisions have appeared in prior appropriation acts. 
The authority to grant leave of absence to enlisted men is covered by 
Army Regulations 615-275, June 15, 1935. Authorized absence from 
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duty for periods in excess of 3 days is denominated furlough and 
paragraph 2 of such regulations prescribes that— 

An officer authorized to grant furloughs may grant passes to soldiers under 
his control for a period not greater than three days, provided the pass does not 
authorize the soldier to visit places at a considerable distance from the station 
of his organization. 

The authority to grant a pass for less than 24 hours appears to 
be covered by this regulation, which permits the granting of this 
character of leave for periods not exceeding 3 days. 

A furlough is a leave of absence—a permission to be absent from 
station and duty—and the permit includes permissive absence from 
duty and station for fractions of a day whether or not such absence 
is of sufficient duration to be charged as a portion of the furlough 
authorized by regulation or statute. It is the permitted absence from 
duty and station and not the period of absence that constitutes the 
absence a furlough. The nature of the absence is not changed by de- 
nominating an absence of less than 3 days a “pass.” It appears 
the term “pass” with respect to a soldier’s absence of short duration 
originated, or was used extensively, in the Army during the Civil 
War, where a writing permitting the holder to go beyond the lines 
was necessary and this writing or “pass” was exhibited to the senti- 
nel or guard on leaving the camp and returning thereto. The writ- 
ing usually specified the dates and hours during which it was to be 
effective. It was available, also, to the holder to exhibit to the 
provost guard or other military authority which might inquire as to 
the authority for his absence from station or organization. It seems 
to have been granted to soldiers to permit them to go to a near-by 
town or city for recreation where, at least during war, usually a 
provost guard is available to return all men to their organization 
should occasion arise for their services before the expiration of the 
period fixed in the “pass.” . 

The Joint Resolution of April 12, 1866, 14 Stat. 352, gave a legisla- 
tive construction to the law in relation to bounties payable to soldiers 
of the Civil War discharged for wounds and required that the term 
“or in the line of duty” as used in a prior law— 
shall be extended to any enlisted man or other person entitled by law to 
bounty who has been or may be discharged by reason of a wound received 
while actually in service under military orders, not at the time on furlough 
er leave of absence, nor engaged in any unlawful or unauthorized act or pursuit. 

This statute was construed (vol. 3, Digest Second Comptroller’s 
Decisions, par. 260) as not applicable to a soldier on pass for less than 
24 hours, digested as follows: 

A soldier on a pass or permit to be absent for less than twenty-four hours 
is not on a furlough or leave of absence within the meaning of the joint resolu- 
tion approved April 12, 1866 (14 Stat. 352), and on his discharge for wounds 


accidentally received while so absent is entitled to bounty as on discharge for 
wounds received in the line of duty. 
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Obviously this construction by the Second Comptroller did not 
read out of the statute the requirement that the man should have 
received a wound “while actually in service under military orders”, 
and necessarily the construction was based upon the practice existing 
during the Civil War as to the granting of passes for temporary 
absence from camp or station for recreation at nearby centers of 
population. 

In 1 Comp. Gen. 440, although the permitted absence there was 
6314 hours, that was not the deciding factor. In that case the War 
Department was urging that the officers, although on a permitted 
absence of 6314 hours, were nevertheless on “pass” and not on fur- 
lough. The view as there expressed, that distances from stations 
while on pass may negative a constructive duty status, has been ap- 
plied in all cases since arising. In 10 Comp. Gen. 40, the Secretary 
of the Navy submitted the same question which you now submit, that 
an absence of 24 hours or less is not a-furlough and does not remove 
the man from a duty status. In that case a brief description was 
given of the basis for the holding by the Second Comptroller, cited 
above, and there was pointed out its inapplicability without limita- 
tion to present-day conditions, with existing means of rapid trans- 
portation. It is clear an officer or man is not constructively on duty 
when he is many miles away from his post of duty, when his su- 
periors are without knowledge of his whereabouts and have no means 
of notifying him to return or of securing his return should his serv- 
ices be. required. To consider only the period of the permitted 
absence loses sight of the basis for the holding made by the Second 
Comptroller with respect to Civil War conditions, that a 24-hour 
pass does not terminate a duty status. At the present time, with the 
changes in recreation made possible by modern means of transporta- 
tion, the period of the permitted absence is not the test whether an 
officer or man is constructively on duty and actually available 
therefor. 

Citation is made to 23 Comp. Dec. 543 and 2 Comp. Gen. 447. 
Neither of those cases is contrary to the conclusion herein and here- 
tofore reached, that the availability of the man for duty is necessary 
to establish a constructive duty status entitling to civilian medical 
treatment at the expense of the United States. In 23 Comp. Dec. 
543, the soldier was injured in an automobile accident returning to 
Fort Sheridan, Ill., from Chicago, 26 miles distant. There is dis- 
eussion in that case indicating a view that a duty status is not re- 
quired under existing law and regulations to be entitled to civilian 
medical treatment at the expense of the United States, but that rea- 
soning was not necessary to the conclusion reached and the view that 
a duty status is not necessary or was not present there is not control- 
ling here; 2 Comp. Gen. 447 merely denied a claim where the 
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enlisted man, when injured, was on pass for 48 hours and that case 
cites as authority 1 Comp. Gen. 137 and 440, the latter being the 
case referred to above. 

The matter you have submitted was fully considered in 10 Comp. 
Gen. 40, on the submission of the Secretary of the Navy, and the 
rule there stated will be applied in the settlement of accounts and 
claims in this office. 


(A-68820) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION DEATH 
AWARD—REDUCTION ACCOUNT FORGED LOAN 


The nonauthorization by the General Accounting Office of reclamation proceed- 
ings in connection with a forged loan on a veteran’s adjusted compensation 
certificate is not to be construed as concluding any rights which the Gov- 
ernment may have against the veteran in respect of the fraudulent 
hypothecation of the certificate, and at his death the loss occasioned thereby 
through his fault or negligence is for deduction in arriving at the award 
to the designated beneficiary. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Feb- 
ruary 10, 1936: 

There is before this office for consideration the World War ad- 
justed compensation case of Harry Allen, A~3928952, XC-1502- 
960, involving an administratively approved award of the proceeds 
of his adjusted service certificate—with, adjustment for outstanding 
loan of 50 percent—in favor of Ethel Williams (friend), the desig- 
nated beneficiary of said certificate. 

The veteran filed an application for adjusted compensation on 
January 7, 1927, and was issued an adjusted service certificate in 
the amount of $761, which was mailed to him at 2201 Clarkwood 
Road, Ste. No. 2, Cleveland, Ohio, the address shown in the applica- 
tion. On May 5, 1930, a loan in the amount of $92 was procured on 
the certificate through the regional office of the Veterans’ Adminis- 
tration at Cleveland, Ohio. Thereafter, the Veterans’ Administra- 
tion received a letter dated June 23, 1930, from the veteran at Louis- 
ville, Ky., reporting the loss of his certificate and requesting infor- 
mation as to how he could obtain a duplicate thereof. The Veterans’ 
Administration informed him that his certificate had been pledged 
for a loan at the regional office of the Veterans’ Administration in 
Cleveland, Ohio, and if he did not procure the loan in question he 
should execute an affidavit explaining the loss of the certificate. 
Thereafter, he executed affidavits in which he stated that he left 
his adjusted service certificate with his landlady at 2314 Fourteenth 
Street, Cleveland, Ohio, for safekeeping; that he had written to 
her regarding it and also invoked the assistance of the police, but he 
had neither heard from her nor been able to ascertain her where- 
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abouts and that he had never applied for or been granted a loan by 
any regional office of the Veterans’ Administration. The case was 
later investigated by the United States Secret Service and report on 
file, dated March 3, 1931, from that service, discloses that there has 
never been a place in Cleveland, Ohio, known as 2314 Fourteenth 
Street, the place at which the veteran alleged he left his certificate, 
nor had the identity of the person who procured the loan for $92 
been ascertained. 

On the basis of the above facts, your administration, by letter 
dated September 15, 1931, DCC—A, requested the Treasurer of the 
United States to reclaim the amount of the check, which request the 
Treasurer referred to this office for consideration in his letter of 
September 24, 1931. It appears that by letter dated October 21, 
1931, your administration was advised in effect that in accordance 
with the principle enunciated in 9 Comp. Gen. 476, no action would 
be taken by this office with a view to authorizing reclamation pro- 
ceedings and further, that no charge would be raised at that time on 
the books of this office against any person. The Veterans’ Adminis- 
tration thereafter released the adjusted service certificate to the vet- 
eran who subsequently obtained a 50-percent loan thereunder. He 
died on August 12, 1935, and because of a discrepancy in the file 
regarding the veteran’s age the adjusted service certificate was re- 
computed and the face value thereof changed to $728. After 
deducting the 50-percent loan procured by the veteran, with interest, 
the balance due on the certificate, $292.07, was awarded to Ethel 
Williams, the beneficiary—relationship given as friend—and the 
case submitted to this office for preaudit action. 

Inasmuch as the evidence in the file indicated that the veteran 
was not free from negligence in leaving his certificate at Cleveland 
when, he went to Kentucky to live, and that he thereby created the 
condition which enabled the fraudulent loan to be procured on the 
certificate, the case was returned to the Veterans’ Administration 
by letter of this office, dated October 7, 1935, for reconsideration of 
whether the loan should not be deducted from the face value of the 
certificate under the principle involved in decisions of this office, 
A-52979 and A-53898, dated January 17, 1934, and March 13, 1934, 
respectively. 

The case was resubmitted to this office by letter dated October 22, 
1935, reading, in part, as follows: 

In your letter of October 21, 1931, a copy of which is enclosed, you informed 
this Administration that, in accordance with 9 Comp. Gen. 476, no action would 
be taken with a view to authorizing reclamation proceedings, and, further, 
no charge would be raised against any person on the books of your office. 
Based on this statement, the certificate was released to the veteran, and the 


amount of the indebtedness referred to your office on March 14, 1932, as uncol- 
lectible. The veteran obtained a loan of $380.50, or 50% of the face value of 
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the certificate, from the office of this Administration at Louisville, Kentucky, 
on November 10, 1931. The total indebtedness because of this loan amounted to 
$435.93 on August 12, 1935, the date of his death. 

In view of the foregoing, the award has been revouchered for payment, and 
the case is referred for reconsideration. 


C 
The nonauthorization of reclamation proceedings by this office in 
this case is not to be construed as concluding any rights which the 
Government may have against the veteran in respect of the fraudu- C 
lent hypothecation of his adjusted service certificate, resulting in a 
loss to the Government. The fact that the veteran reported the loss I 


of his certificate within 6 weeks of the date of the fraudulent hy- 
pothecation thereof is not to be passed over lightly when viewed in 
the light of the fact that the address, at which he alleged to have 
left his certificate with his former landlady for safekeeping, was a 
fictitious and nonexisting address. There is nothing in the records 
showing why the veteran gave such false address in his affidavit 
reporting the loss of his certificate. 

Aside from the taint referred to in the preceding paragraph, the 
record establishes the fact that the veteran did not exercise the 
proper degree of care in the safekeeping of his certificate. Such 
lack of proper care on his part contributed largely, if not wholly, 
to the matter of the forged loan here. It is a salutary principle of 
judicial decisions, long emphasized and followed in decisions of 
this office, that, where one of two innocent parties suffers because 
of fraud or forgery, justice imposes the burden on him who was first 
at fault and put into operation the power which resulted in the 
fraud or forgery. This principle is for application here. The 
right of the designated beneficiary under the adjusted service cer- 
tificate may not intervene to obstruct the carrying out of justice in 
cases such as here involved—the right of the designated beneficiary 
being secondary to that of the veteran, and the face value of the 
certificate being properly for reduction on account of any acts of the 
veteran during his lifetime involving in any manner his adjusted 
service certificate. 

Accordingly, there should be deducted from the award the amount 
of the forged check in question here, with interest, in addition to the 
legal loan of 50 percent deducted on the administratively submitted 
award. Action in the preaudit will be accordingly. 


(A-68699) 


CONTRACTS—PRICE ADJUSTMENT—TAX-EXEMPT ARTICLES— 
REVENUE ACT OF 1935 





Deduction from the contract price of the amount of tax imposed on articles 
involved under the Revenue Act of 1932 made tax exempt effective October 
1, 1935, by the Revenue Act of 1935 if sold for the exclusive use of the 
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United States, ete., is not required in connection with purchases from re- 
tailers, it not appearing that the prices charged included said tax paid by 
the contractor for which refund could be obtained. See also A-67600, 
January 7, 1986, 15 Comp. Gen. 588, and A-69751, February 3, 1936, id. 686. 


Comptroller General McCarl to Milton L. Dennis, special disbursing officer, 
February 11, 1936: 


Consideration has been given the matters presented in your letter 
of December 6, 1935, as follows: 


The following certified and approved vouchers have been presented to me for 
payment, on which I request your advice as noted below: 


Name: 
Watkins Motor Company 
Lone Star Motor Company 
Tri-State Motor Company. 
Watkins Motor Company 
Watkins Motor Company 
Lone Star Motor Company 
Western Battery & Magneto Company 
Tri-State Motor Company 
Casner Motor Company 
International Harvester Company of America 
Casner Motor Company 
Walter Pofahl 


There is considerable confusion and misunderstanding as to whether or not 
there is included in the prices stated any Federal excise tax imposed by the 
Revenue Act of 1932, as amended. In an effort to clarify the confusion, all of 
the dealers have been consulted and each states that they are not paying any 
Federal excise tax on the purchases covered by the vouchers listed above, but 
that they do pot know whether the tax has been included in the listed prices 
as shown on the vouchers and invoices. 

It will be noted that in some instances, the dealers have signed a certificate 
to the effect that there is no Federal excise tax included in the prices stated on 
the invoices, but they have unofficially informed this office that they are sign- 
ing the certificates because they themselves are not paying the tax. In this 
connection, am I authorized to make payment in view of the conditions noted? 

In other instances you will note that certified invoices do not make reference 
to the excise tax and the administrative office has deducted 2% Federal excise 
tax, therefore, the amount of the voucher is less than the certified invoice. 
Relative to this, the dealers have been notified and have requested that an 
official decision be rendered. Your decision is, therefore, requested as to 
whether I am authorized to pay the vouchers at the reduced prices, or is there 
some mode of procedure outlined by your office covering such cases? 

You will also note that there are vouchers in favor of the Casner Motor 
Company and Walter Pofahl, and signed by them, on which the Federal excise 
tax hus been deducted. At the time of signing these vouchers, the dealers 
objected to the deduction, as they stated that they were not paying any excise 
tax and that so far as they knew, none was included in the price. However, 
they stated that they would sign the vouchers so that the question could be 
presented to your office for guidance in the future. Therefore, is the adminis- 
trative action in deducting the tax proper when there is doubt as to whether the 
tax is included in the prices stated, and furthermore, am I authorized in such 
cases to make payment on vouchers such as these? 

The question also arises as to whether or not an exemption certificate should 
be issued to the dealers covering the excise tax, and if so, in what form should 
the certificate be issued? 

If the administrative office is required to deduct the excise tax, should the 
2% excise tax, imposed by the Revenue Act of 1932, as amended, be computed 
on the listed prices or on the net price to the Government after deduction of 
list and time discounts? 

Your early advice in regard to the above will be very much appreciated, as 
most of the dealers have offered a discount for payment within a certain num- 
ber of days. However, the dealers have agreed to allow the discount, provided 
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payment is made within a reasonable time on the invoices covered by the above 
vouchers. There are also other invoices coming in to this office for payment, 
on which it is doubtful whether the dealers will agree to our withholding 
payment for an indefinite period of time, and at the same time allow the 
discount stated for payment within a certain number of days. 


The questions presented in your letter with reference to the manner 
of invoicing and payment for articles sold to the Federal Govern- 
ment which are subject to the Federal excise tax under the Internal 
Revenue Act of 1932, as amended by section 4 of the act of June 16, 
1933, 48 Stat. 255, and section 401 of the act of August 30, 1935, 49 
Stat. 1025, are identical, in part, with those discussed in the decision 


of this office, A-67600, dated January 7, 1936, 15 Comp. Gen. 588, 
copy of which is inclosed for your use. Note particularly the por- 
tions of said decision reading as follows: 


Neither the revenue law nor the regulations of the Commissioner appear to 
be mandatory upon the seller so far as sales to the United States are con- 
cerned, that is to say, under said law and regulations such sales may be made 
without payment of the tax thereon or the tax may be paid and refund 
claimed. The law provides that “under regulations issued by the Commis- 
sioner” no tax shall be imposed. The regulations issued by the Commissioner 
place upon the manufacturer the entire responsibility of establishing the facts 
entitling him to credit or refund. It appears that both the law and the regu- 
lations leave a bidder, manufacturer, or otherwise, free to include or exclude 
the amount of the tax in submitting bids to the Government, subject to the 
provision that if the bid excludes the tax, the contractor may comply with the 
Commissioner’s regulations and obtain relief therefrom, while if the price 
includes the tax he, of course, would not be entitled to relief. It would appear 
further that so far as the Government is concerned, the net result ‘is the same in 
either event. That is to say, the exclusion of the tax in prices bid to the 
Government would result in conserving appropriated funds for the department 
involved while Treasury receipts would be diminished by the amount of the 
tax, whereas inclusion of the tax would increase the charge under the appro- 
priation involved with a corresponding increase in Treasury receipts. 


. * * * * + * 


* * * ‘Jt would seem, therefore, both in the interests of the contractor 
and the United States that it be definitely established in every instance that the 
tax has or has not been included in the bid price, as the case may be. How- 
ever, the ultimate result will be the same in either event. If the bid price 
included the tax the contract price should be paid but no representative of a 
department or agency of the Government should make any affidavit or state- 
ment whereby a contractor may obtain relief. If, on the other hand, it be 
established that the tax was excluded in submission of the bid, the contractor 
would be entitled upon establishment of that fact, to claim a refund from the 
Commissioner of Internal Revenue. 

* me + * * ” * 


* * * no adjustment in price by reason of the inclusion of the tax in 
connection with deliveries of material on or after October 1, 1935, on contracts 
based on bids opened prior to August 30, 1935, appears necessary. Where a 
bidder in submitting a bid certified that the prices included Federal tax, pay- 
ment should be made at the contract price and no possible undertaking to 
obtain relief from the taxes should be considered. 


See, also, decision of February 3, 1936, A~69751, 15 Comp. Gen. 686. 

All of the vouchers submitted appear to involve purchase from 
retailers and not from manufacturers or producers—the purchases 
covering repair parts, equipment, etc., for automobiles. 
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Two of the purchases covered by the vouchers referred to are 
shown to have been made under contract IBM-722, and one voucher 
covers a purchase under contract TPS-7808, both of which contracts 
stipulate that the prices therein stated include the Federal excise 
tax. The remaining vouchers cover purchases made in the open 
market. 

In view of the decisions hereinbefore cited and the terms of the 
contracts involved and it not appearing that any of the prices 
charged included a Federal excise tax paid by the contractor and 
for which refund could be obtained, payment of the contract prices 
is authorized, if otherwise correct, and exemption certificates should 
not be issued to the vendors. 

Your questions are answered accordingly. 


(A-67714) 


CONTRACTS—GASOLINE—FEDERAL TAX AND QUANTITY DISCOUNT 
PROVISIONS 


Where gasoline contract provides for maximum prices on basis of average 
posted tank-wagon price including Federal but excluding other taxes, less 
quantity discounts, with an invoicing delivery provision that price is to 
be determined by posted tank-wagon prices including Federal but ex- 
cluding other taxes, less quantity discounts, but subject to maximum 
net prices indicated therein, the invoice delivery price is applicable unless 
in excess of the maximum price stipulated in the contract when said 
maximum price is for payment, but said maximum prices are not subject 
to quantity discount deduction, and the Federal tax need not be eliminated 
from the price to be paid under either provision of the contract. (A-67600, 
Jan. 7, 1936, 15 Comp. Gen. 588.) 


Come ten General McCarl to Albert Morris, regional fiscal agent, February 
1 : 


There has been considered your letter of November 13, 1935, as 
follows: 


I transmit herewith form 1084 voucher in favor of the Magnolia Petroleum 
Company, of El Paso, Texas, in the amount of $53.13, covering the purchase 
of 440 gallons of gasoline by the supervisor of the Gila National Forest at 
Silver City, New Mexico, purchase being made under contract TPS-—8152. 

There is some doubt in my mind as to the maximum price which may be 
paid under the contract cited in this case. The contract provides a maximum 
price of 0.1385 for Grade A gasoline in zone 4 and 0.1237 in zone 5, with the 
further provision that deliveries will be billed at the contractor’s posted tank- 
wagon price including Federal tax and excluding all State and local taxes, in 
effect at time and place of delivery, less 2¢ per gallon on grade A and V 
gasoline. The attached account covers the purchase of 275 gallons in zone 4 
and 165 gallons in zone 5, of grade A gasoline. 

In your decision A-62290, dated June 19, 1985, in connection with contract 
W-503, QM-14884, Continental Oil Company, it was held that the consumer’s 
quantity discount of 2¢ per gallon was deductible from the maximum price 
stipulated in the contract, in arriving at the maximum which could be paid 
under that contract. 

Your advance decision is respectfully requested whether the 2¢ consumer's 
allowance under the contract cited in the attached account is deductible from 
the maximum prices stated therein. It is understood, of course, that the 
Federal tax of 1¢ per gallon shall be deducted since the maximum price 
includes such tax, from which the Government is exempt. 
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An early reply will be greatly appreciated because other vouchers similur 
to the one transmitted herewith are awaiting payment pending the outcome of 
the question raised on this voucher. 


Contract Tps-8152, dated September 18, 1935, with the Magnolia 
Petroleum Co., under which the purchases in question were made, 
provides for delivery, during the period October 1 to December 31, 
1935, of estimated quantities of specified grades of gasoline in tank 
wagons or drums to various destinations, zoned according to the 
counties wherein located in the States of New Mexico and Texas, and 
for delivery in tank cars to certain destinations in the State of Texas, 
not here involved. The maximum prices to be charged for said 
deliveries in tank wagons or drums, so far as pertinent here, are 
shown in the price bidding sheet as follows: 


New Mevico 


Esti- Price, Esti- Price, 


mated | ™axi- mated | ™axl- 
Item no. Zone | Grade quan- —_ Item no. Zone | Grade quan- |, mum 


r gal- 
tity on net tity fn net 


Gallons Gallons 
2, 816 0. 125 12,936 | 0.1137 
48, 667 - 135 70, 902 . 1287 
55 - 135 12, 700 . 1237 


The method used for basing the maximum prices, and that to be 
used for invoicing deliveries, are set forth in the contract as 
follows: 


mr. (a) For basing maximum prices Magnolia’s average posted tank-wagon 
price to consumers, including Federal tax and excluding all State and 
local taxes in effect on date of bid and place of delivery less maximum 
quantity discounts of 1¢ per gallon on G—-101 and 2¢ per gallon on A & V 65 and 
75 gasolines, 

(b) For invoicing Magnolia’s posted tank-wagon price to consumers includ- 
ing Federal tax and excluding all State and local taxes in effect at the time 
and place of delivery less maximum quantity discounts of 1¢ per gallon on 
G-101 and 2¢ per gallon on A & V 65 and 75 gasolines, subject to the maximum 
net prices indicated on the respective grades of gasoline. 

The above quotations apply on single deliveries of 25 gallons or more. 
On deliveries of less than 25 gallons, Magnolia’s posted service station price 
in effect on the date and at the point of delivery applies, exclusive of all 
State and local taxes only. 


It will be noted that the quantity discounts of 1 cent per gallon 
on G-101 and 2 cents per gallon on A and V 65 and 75 gasolines 
are included in the method of basing maximum prices set forth 
in paragraph II (a). Accordingly, it must be presumed that said 
quantity discount has already been deducted in arriving at the 
maximum prices shown in the price bidding sheet, and there is no 
authority to deduct it a second time in determining the maximum 
prices chargeable for deliveries. Of course, the quantity discount 
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is to be deducted from the posted tank-wagon price, as set forth in 
paragraph II (b), in determining the invoice price. The quantity 
discount of 2 cents per gallon directed in A-62290, dated June 19, 
1935, to be deducted in computing the maximum price payable 
under the contract therein considered was a special discount apply- 
ing to monthly deliveries amounting to 10,000 gallons, and the deci- 
sion in that case is not for application here. 

The amount properly payable under the quoted provisions of the 
present contract is the posted tank-wagon price to consumers, in- 
cluding Federal tax and excluding State and local taxes, less the 
quantity discounts specified, unless the price thus obtained is in 
excess of the stipulated maximum price applicable to the grade and 
zone involved, in which event said maximum price will be for 
charging. 

The three invoices accompanying your submission show deliv- 
ery of 165 gallons of gasoline at Mimbres and 110 gallons at Pinos 
Altos, both in zone 4, New Mexico, and 165 gallons at Kingston, 
N. Mex., in zone 5. You state that all deliveries were of grade A 
gasoline. 

The tank-wagon price for the deliveries in zone 4 is stated on 
invoices 12917 and 12973 as 141% cents, exclusive of all Federal and 
State sales taxes, and the invoices bear a certificate that no Fed- 
eral excise tax imposed by the Revenue Act of 1932, as amended, is 
included, said tank-wagon price is further reduced by the quantity 
discount of 2 cents in accordance with paragraph II (b), supra, 
and the resulting prices of 1214 cents is less than the maximum of 
1314 cents for the grade and zone by exactly the amount of the 
Federal tax which was included in said maximum. 

Invoice 213604, for delivery in zone 5, shows the tank-wagon price, 
exclusive of Federal and States taxes, as 1314 cents. Since this price, 
reduced by the 2-cent quantity discount, would exceed the maximum 
price if the Federal tax were subtracted from said maximum, there 
is charged 11.37 cents per gallon, which is less than the maximum of 
12.37 by exactly the amount of the Federal tax included in said 
maximum. It thus appears that none of the invoices states a price 
in excess of the maximum price allowable under the contract. 

With respect to your statement, “it is understood, of course, that 
the Federal tax of 1 cent per gallon shall be deducted since the 
maximum price includes such tax, from which the Government is 
exempt,” attention is invited to the decision of January 7, 1936, 
A-67600, 15 Comp. Gen. 588, relative to the procedure to be followed 
as to Government purchases in view of sections 620 and 621 of the 
Revenue Act of 1932, as amended by section 401 of the Revenue Act 
of 1935, approved August 30, 1935, 49 Stat. 1025, and regulations 
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issued thereunder by the Commissioner of Internal Revenue. Said 
decision is, in part, as follows: 


Neither the revenue law nor the regulations of the Commissioner appear 
to be mandatory upon the seller so far as sales to the United States are con- 
cerned; that is to say, under said law and regulations such sales may be made 
without payment of the tax thereon or the tax may be paid and refund claimed. 
The law provides that “under regulations issued by the Commissioner” no 
tax shall be imposed. The regulations issued by the Commissioner place upon 
the manufacturer the entire responsibility of establishing the facts entitling 
him to credit or refund. It appears that both the law and the regulations 
Jeave a bidder, manufacturer, or otherwise, free to include or exclude the 
amount of the tax in submitting bids to the Government, subject to the 
provision that if the bid ewcludes the tax, the contractor may comply with 
the Commissioner’s regulations and obtain relief therefrom, while if the price 
includes the tax he, of course, would not be entitled to relief. It would appear 
further that so far as the Government is concerned, the net result is the 
same in either event. * * * 

= * * a » + + 

In view of the conclusion reached above, no adjustment in price by reason 
of the inclusion of the tax in connection with deliveries of material on or 
after October 1, 1935, on contracts based on bids opened prior to August 
30, 1935, appears necessary. Where a bidder in submitting a bid certified 
that the prices included Federal tax, payment should be made at the contract 
price and no possible undertaking to obtain relief from the taxes should be 


considered. 

The contract in this case provided specifically, in paragraph 5 of 
the conditions thereof, that the prices bid included any Federal tax 
theretofore imposed by the Congress, and both the formula for 
basing maximum prices and that for invoicing include the Federal 
tax. Inasmuch as the invoices were actually submitted as exclusive 
of the Federal tax and comparison with the contract bears out 
the exclusion, payment may be made on the voucher prepared, if 
otherwise correct, and tax-exemption certificates may be furnished 
the contractor for the purpose of claiming a credit for the amount 
of the Federal tax. In general, however, in making payments under 
this or similar contracts there should be followed the procedure set 
forth in A-67600, supra. 

The voucher is returned. 


(A-70518) 


COMPENSATION--HOLIDAYS—FORTY-HOUR WEEK 


Per diem employees on a 40-hour, 5-day week schedule are entitled to gratuity 
pay for legal holidays falling on a nonwork day. 

Employees of the Naval Establishment outside the continental limits of the 
United States, on a 40-hour, 5-day week schedule, whose regular work day 
varies as to length and whose rate of pay has been fixed by the Secretary 
of the Navy on a per diem basis pursuant to authority of the act of March 
8, 1909, 35 Stat. 754, are entitled to gratuity pay for legal holidays falling 
on a nonwork day not in excess of the rate and amount payable for the 
shortest regular work day. 
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Comptroller General McCarl to the Secretary of the Navy, February 13, 1936: 
There was received your letter of January 27, 1936, as follows: 


The next three legal holidays, namely, February 22nd, Washington’s Birth- 
day; May 20th, Decoration Day; and July 4th, Independence Day, will fall on 
Saturdays. Thus for the first time subsequent to the passage of the Inde- 
pendent Offices Appropriation Aci, of 28 March, 1984 (section 23), a legal 
holiday will fall on a normal non-work day under the existing 40-hour work 
week as established for the fleld service of the Naval Establishment. 

In view of your decision A-54807 of 19 May, 1934, to the Secretary of the 
Navy (13 C. G. 371) replying affirmatively to question 9: 

“What pay shall a per hour, per diem, or piece work employee receive for a 
legal holiday which occurs on a non-work day of his 5-day, 40-hour work 
week, where the employee has already performed 40 hours work in that week 
and does not work on the holiday? For example, the employee has worked 5 
days 40 hours, Monday to Friday, inclusive, for which he is entitled to 48 
hours’ pay. The legal holiday falls on a Saturday of the same work week 
and he does not work on that day. Is he entitled to cratuity pay for the 
holiday ?” 

It is assumed that the per hour, per diem, or piece work employees whose 
regular 40-hour work week is fixed as from Monday to Friday, inclusive, of 
the weeks in which these Saturday holidays will occur, will be entitled to 
gratuity pay as provided by ‘he acts of January 6, 1885. 23 Stat. 516, and 
February 23, 1887, 24 Stat. 644, and further, that the holiday pay shall be 
computed on the same basis as for the regular work days of these employees 
during these work weeks. Confirmation of the Navy Department’s under- 
standing in these respects is requested. 

A few per diem employees of the naval field service outside the continental 
limits of the United States, in clerical, drafting, and messenger ratings, werk 
8 hours per day, Monday to Thursday, inclusive, and 7 hours on Fridays. 
Their pay is proportionately adjusted, being paid for 8 hours on the days 
Monday to Thursday and for 7 hours on Friday. Should their gratuity pay 
for the holidays be computed on the 7 or 8 hour basis? 


Your understanding of the rule stated in the decision of May 
19, 1934, 18 Comp. Gen. 370, quoted in your letter is confirmed. 
That is, bona fide per diem employees on a 40-hour, 5-day week 
schedule, are entitled to gratuity pay for legal holidays falling on 
a nonwork day. 


In decision of May 10, 1935, 14 Comp. Gen. 818, 820, to the Sec- 
retary of Agriculture, it was stated as follows: 


The acts of January 6, 1885 (23 Stat. 516); February 28, 1887 (24 Stat. 
644); and June 28, 1894 (28 Stat. 96), provide, respectively, as follows: 

“That the employees of the Navy Yard, Government Printing Office, Bureau 
of Printing and Engraving, and all other per diem employees of the Govern- 
ment on duty at Washington, or elsewhere in the United States, shall be 
allowed the following holidays, to wit: The first day of January, the twenty- 
second day of February, the fourth day of July, the twenty-fifth day of 
December, and such days as may be designated by the President as days for 
national thanksgiving, and shall receive the same pay as on other days. 

“That all per diem employees of the Government, on duty at Washington 
or elsewhere in the United States, shall be allowed the day of each year which 
is celebrated as ‘Memorial’ or ‘Decoration Day’ and the fourth of July of 
each year, aS holiday, and shall receive the same pay as on other days. 

“That the first Monday of September in each year, being the day celebrated 
and known as ‘Labor’s Holiday’, is hereby made a legal public holiday, to 
all intents and purposes in the same manner as Christmas, the first day of 
January, the twenty-second day of February, the thirtieth day of May, and 
the fourth day of July are now made by law public holidays.” 

There may have been a misconception as to the meaning of the phrase “all 
other per diem employees” appearing in the first-mentioned statute and to 
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which the remaining statutes refer. The use of the word “other” justifies 
application of the well-known ejusdem generis rule whereby the general term 
or description “per diem” employees of the Government should be understood 
to include generally those having duties similar in nature and kind to those 
specifically enumerated in the statute, viz., “employees of the Navy Yard, 
Government Printing Office, Bureau of Printing and Engraving” paid on a per 
diem basis; that is, primarily those employees who are in a recognized trade 
or craft or similar occupation (14 Comp. Gen. 388). Furthermore, per diem 
employees within the meaning of the holiday statutes, supra, include only 
those employees whose compensation is authorized or required by law, or 
regulation issued pursuant to law, to be measured by the day—not employees 
whose compensation is authorized or required to be measured other than by 

~ the day, but who are paid on a daily basis for administrative convenience or 
for any other reason. An administrative office may not, merely by measuring 
employees’ compersation by the day, bring them within the terms of the 
holiday statutes. 


The act of March 3, 1909, 35 Stat. 754, provides, in part, as follows: 


*- * * 































That hereafter the rates of pay of the clerical, drafting, inspec- 
tion, and messenger force at navy-yards and naval stations and other stations 
and offices under the Navy Department shall be paid from lump appropriations 
and shall be fixed by the Secretary of the Navy on a per annum or per diem 
basis as he may elect; * * *, 


As to the employees within the continental United States, of 
the classes mentioned in the statute, said statute has been superseded 
by section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1005, 10 Comp. Gen. 216, 219, but the latter statute has not been 
extended to civilian employees outside the continental United States. 

As the compensation of employees with clerical, drafting, and 
messenger ratings under the naval establishment outside the con- 
tinental United States, mentioned in your concluding paragraph, has 
been fixed on a per diem basis as specifically authorized by law, 
they are to be regarded as bona fide per diem employees within the 
meaning of the holiday statutes. 

Where the regular work day of per hour or per diem employees 
on a five-day week schedule varies as to length, payment of gratuity 
pay for a holiday falling on a nonworkday—Saturday in this in- 
stance—should not exceed the rate payable for the shortest regular 
work day. Accordingly, the gratuity pay for the employees men- 
tioned in your concluding paragraph for holidays falling on Satur- 
day, a nonworkday, should be computed on a basis of seven hours. 


(A-66107) 


CIVILIAN RETIREMENT ANNUITIES—RETENTION BEYOND 
RETIREMENT AGE 









TLe unlawful continuance of an employee in the service after retirement age 
does not change the effective date of retirement annuity fixed by the act of 
April 23, 1930, 46 Stat. 253, as the first of the month following the date the 
employee reached retirement age, but the retirement annuity is thereby 
suspended during the entire period the employee received active service 
compensation in a de facto status. 
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Comptroller General McCarl to the President, United States. Civil Service 
Commission, February 17, 1936: 


There was received your letter of September 30, 1935, as follows: 


The Commission has before it a case involving the application of the act of 
April 23, 1930, commonly referred to as the Uniform Retirement Date Law. 

Mr. William R. Fletcher, born August 15, 1868, employed as laborer in the 
Interior Department, attained the regular retirement age for his group, 65 years, 
on August 14, 1933, at which time he had rendered more than 15 years of allow- 
able service. No Executive order for continuance in service having been issued 
in his case, he should, under the terms of section 204 of the act of June 30, 
1932, have been automatically separated at the end of that month. Through 
administrative error, however, he was retained on the rolls until July 15, 
1935, and paid for service rendered up to and including that date. 

Section 13 of the Civil Service Retirement Act of May 29, 1930 (46 Stat. 
468), provides in part: 

“Annuities granted under this act for retirement under the provisions of 
section 1 of this act shall commence from the date of separation from the 
service * © %,” 

The act of April 23, 1980 (46 Stat. 253), reads as follows: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That hereafter retirement author- 
ized by law of Federal personnel of whatever class, civil, military, naval, ju- 
dicial, legislative, or otherwise, and for whatever cause retired, shall take 
effect on the Ist day of the month following the month in which said retire- 
ment would otherwise be effective, and said 1st day of the month for re- 
tirements hereafter made shall be for all purposes in lieu of such date for 
retirement as may now be authorized; except that the rate of active or retired 
pay or allowance, shall be computed as of the date retirement would have oc- 
curred if this act had not been enacted. 

“Sec. 2. This act shall become effective July 1, 1930. All laws or parts of 
laws, in so far as in conflict herewith, are repealed. 

The following ruling was laid down in your decision of October 16, 1926 
(6 Comp. Gen, 263) : 

“De facto service gives no right or benefit whatever under the retirement 
act either in computing length of service for determining the amount of an- 
nuities or in computing the amount of the refund to be made to a former 
employee upon final separation from the service.” 

In your decision of April 2, 1927 (6 Comp. Gen. 651), it was held that: 

“Under the plain terms of this statute the separation from the service and 
the termination of all right to salary, pay, or compensation become effective 
automatically on the arrival of the employee at retirement age, * * *.” 

The de facto service in the instant case from August 15, 1933, to July 15, 
1935, may not be considered in the computation of annuity benefits, and credit 
may be allowed only up to and including August 14, 1933. It has been the 
practice of this Commission to consider a period of employment in a de facto 
status with compensation as an actual period of service, but for the purpose 
of determining the effective date of annuity to consider the date of separation 
as the date service was last rendered even though employee served in a de 
facto status at that time. An employee who has continued in his position 
beyond the age of retirement as fixed by law is regarded as a de facto employee. 
(See 3 Comp. Gen. 823; 4 id. 43; 5 id. 70; and 6 id. 263.) 

In the case of Robert E. L. Tyler, the Solicitor of the Veterans’ Adminis- 
tration decided on July 10, 1934 that under the circumstances of the case the 
annuity might commence on the first of the month following the de jure service. 
Mr. Tyler reached retirement age in November 1933, and was carried in active 
duty status until December 12, 1933, but received no salary for the 12 days 
in December. In his decision, the Solicitor of the Veterans’ Administration 
held: 

“Manifestly, it would be inequitable to permit any period beyond the lawful 
retirement date, during which the claimant served without pay, to defeat his 
right to retirement pay from the date retirement benefits otherwise were in 
order... .¢ * 9" 

The question for determination is whether Mr. Fletcher’s retirement should 
become effective on September 1, 1933, the first day of the month following 
the termination of de jure service, with a suspension of annuity payments 

87459°—36——_46 
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during the subsequent period of de facto service for which he received pay, 
or should the provisions of the act of April 23, 1980 be applied upon the termi- 
nation of the de facto service and retirement authorized effective August 1, 
1935. Your decision on this question is respectfully requested. 

You have correctly stated the rule to the effect that an employee 
who has continued in his position beyond the age of retirement fixed 
by law is regarded as a de facto employee and not entitled to be paid 
compensation for services rendered. 3 Comp. Gen. 823; United 
States v. Badeau, 130 U. 8S. 439. In other words, the continued 
service of an employee who had at least 15 years of allowable service, 
after having reached retirement age is unlawful and would not 
change the effective date of his retirement annuity fixed by the act 
of April 23, 1930, as the 1st of the month following the date the 
employee reached retirement age, which in the case presented, was 
September 1, 1933. 

It has been held, however, that payment of retirement annuity and 
active service compensation during the same period of time to a 
de facto employee is not authorized. 14 Comp. Gen. 48, Accord- 
ingly, payment of the retirement annuity in this case should be sus- 
pended during the entire period the employee received active service 
compensation in a de facto status, or until July 15, 1935. 

This case is to be distinguished from the case of the postal em- 
ployees whose services were retained by Executive order covering the 
period July 1 to July 10, 1932, after they had reached retirement 
age, section 204 of the Economy Act having required their separa- 
tion from the service except where retained by Executive order. 
In that case the effective date of the retirement annuity was held to 
be August 1, 1932, under the Uniform Retirement Date Act, supra. 
The service performed during the first 10 days of July was not de 
facto but de jure. Decision of July 18, 1932, A-43281. The act of 
August 28, 1935, 49 Stat. 941, has authorized the payment of retire- 
ment annuity beginning with the day following the day of separa- 
tion from active service, instead of August 1, 1932, in those cases. 


(A-70531) 


INDIAN AFFAIRS—ANTHROPOLOGICAL STUDIES—AVAILABILITY OF 
APPROPRIATION AND EMPLOYMENT OF PERSONNEL 


Personnel employed under funds appropriated pursuant to the Indian Reorgant. 
zation Act of June 18, 1934, 48 Stat. 986, and transferred by the Bureau 
of Indian Affairs to the Smithsonian Institution for performance of 
anthropological work are subject to the requirements of the civil-service 
laws and the Classification Act. 

Funds allocated to the Department of the Interior for the purpose of carrying 
out certain provisions of the act of March 31, 1933, 48 Stat. 22, for the 
relief of unemployment, ete., may not be transferred to the Smithsonian 
Institution for anthropological investigations and studies. 
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Comptroller General McCarl to the Secretary, Smithsonian Institution, Feb- 
ruary 17, 1936: 


There has been received your letter of January 28, 1936, as follows: 


The Bureau of Indian Affairs, Department of the Interior, has requested 
the Smithsonian Institution to take up certain anthropological work for that 
Bureau and is about to transfer the following approximate amounts to estab- 
lish a working fund under the direction of the Smithsonian Institution. The 
appropriations from which transfers are proposed are as follows: 


Indian Reorganization Funds (act approved June 18, 1934) ---_-_-_-- $7, 754. 91 
Emergency relief, Emergency Conservation Work, Interior, Indians, 
miscellaneous projects Indian reservations, 1935-—Mar. 31, 1937. 
I I arti aniccin Means heidi mine artiianiinn ticeneberunimnts 6, 975. 00 


OCI dante tien db heen cited sine bein nldiotismebinineemaicidw hale 14, 729. 91 


In prosecuting this work, it would be necessary to employ seven anthro- 
pologists at salaries ranging from $2,600 to $3,200 per annum and to pay for 
mileage, allowance in lieu of subsistence, the hire of interpreters, ete. As 
this work will be under the supervision of the Chief of the Bureau of Amer- 
ican Ethnology, Smithsonian Institution, and as that Bureau has no employees 
available, it will be necessary to employ scientific men outside of the ‘Goy- 
ernment service to be selected by the Smithsonian Institution. The work to 
be conducted may be described as follows: 

Under Indian reorganization funds.—Section 9 of the Indian Reorganization 
Act of June 18, 1934, provides an appropriation to be used “in defraying 
expenses of organizing Indian chartered corporations or other organizations 
created under this act.” In order that the reorganization program be real- 
istically adapted to present-day Indian communities, the Reorganization Divi- 
sion of the Indian Bureau set aside $15,000 for anthropological investiga- 
tions. A part of this sum has already been used to finance several field 
workers who have ascertained facts of native political and social organization 
which were used in framing constitutions, facts of native economic structures 
which were used in drawing up charters, and other facts which were essential 
to the general program. It is intended that four anthrupologists shall be 
assigned to carry on investigations of this nature. 

Under Emergency Conservation Work funds.—Large sums of E. C. W. funds 
have been spent on projects on Indian reservations and on hiring Indian 
labor. As this wage economy is entirely new to many Indian groups, ic is 
extremely necessary to ascertain whether it is having a beneficial or dele- 
terious effect on Indian society. It is particularly important at the present 
that this be known because, in connection with the reorganization act, efforts 
are being made to make the Indians economically self-sufficient. .The three 
anthropologists who will work under this fund will make field investigations of 
the effect of the BE. C. W. program on the economic status and social structure 
ef the various Indian communities. Their findings will be used as a guide in 
future B. C. W. expenditure. 

The sums from both reorganization and B. C. W. funds are to be transferred 
to the Smithsonian Institution because these investigations may be carried 
on more efficiently by a bureau which is especially designed and equipped 
for ethnographic investigations. The nature and purpose of the proposed field 
work would be the same, however, as that already carried on under reorgani- 
zation funds. 

It is understood that civil-service status is not required for the payment 
of salaries from BD. C. W. funds in this instance. May we ask for a ruling on 
this point and also whether civil-service status will be required for the posi- 
tions under the Indian Reorganization Act funds. 

I respectfully ask if the Institution may accept and expend these funds as 
per section 601 of the act approved June 30, 1982 (47 Stat. 417). 


As the appropriation and the allotment were both made to the 
Department of the Interior, any question regarding their availa- 
bility would properly be for submission by the Secretary of the In- 
terior. However, as the proposed transfer, if authorized, would 
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place the funds subject to expenditure by your institution, the sub- 
mission will be considered accordingly. 

With respect to the Indian reorganization funds appropriated hy 
the act of May 9, 1935, 49 Stat. 182, pursuant to the authorization 
in the act of June 18, 1934, 48 Stat. 986, the proposed transfer would 
appear to come within the purview of the appropriation and section 
601 of the act of June 30, 1932, 47 Stat. 417, and this office would 
not be required to object thereto. However, I do not find any pro- 
vision in the Reorganization Act or in the appropriation which 
would exempt the personnel employed under such funds from the 
requirements of the civil-service laws or the Classification Act, it 
being understood they are not to be Indians appointed by the Secre- 
tary of the Interior in accordance with section 12 of the act of June 
18, 1934, supra, authorizing the appointment of qualified Indians, 
without regard to the civil-service laws, to positions in the adminis- 
tration of functions or services affecting any Indian tribe. 

The appropriation “Emergency relief, Emergency Conservation 
Work, Interior, Indians, miscellaneous projects Indian Reservations, 
1985—-March 31, 1937, symbol 025026”, represents funds allocated 
to the Department of the Interior for specified purposes. Said funds 
were allocated for the purpose of carrying out certain provisions 
of the act of March 31, 1933, 48 Stat. 22, and there appears nothing 
in said act which could be construed as authorizing such studies or 
investigations as are referred to in your letter. Neither does it 
appear that this anthropological work is necessary to the actual 
prosecution of the work projects for which the allocations were 
made, nor so directly connected therewith as to be regarded as in- 
volving an expense properly chargeable as « part of the cost of such 
projects. Consequently, the proposed transfer and use of the $6,975 
would not be authorized. 


(A-48906) 


COMPENSATION, DOUBLE—NIGHT DIFFERENTIAL—OVERTIME— 
POSTAL EMPLOYEES 


The percentage differential in compensation for night work paid to postal 
employees under the act of May 24, 1928, 45 Stat. 725, is for inclusion 
in the rate of civilian compensation when applying the $3,000 fixed by 
section 212 of the act of June 80, 1932, 47 Stat. 406, as the maximum 
combined rate of compensation in a civilian position and retired pay as 
an officer of the military or naval forces during the same period of time. 
Overtime compensation received by a postal employee only for duty per- 
formed in excess of that required during the regular tour of duty is 
not to be included in computing such maximum combined rate of com- 
pensation and retired pay. 

A warrant officer of the Navy retired with a commissioned rank, who continues 
to receive the higher rate of retired pay of a warrant officer under a 

statutory saving clause, is nevertheless receiving pay for or on account 
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of services as a commissioned officer and subject to the provisions of 
section 212 of the act of June 30, 1982, 47 Stat. 406, limiting to $3,000 
the combined rate of civilian compensation and retired pay. 


Decision by Comptroller General McCarl, February 18, 1936: 


Review has been requested of the action by this office disallowing 
credit for $95.76 in the accounts of Lt, Comdr. H. W. Rusk, Jr., 
over the period July 1, 1932, to March 31, 1933, and for $40.78 in 
the accounts of Lt. C. H. Gillilan over the period October 1 to Decem- 
ber 31, 1934, representing retired pay paid to Ernest A. Cushman, 
ensign, in excess of the difference between his civil compensation 
and $3,000 per annum, in accordance with the limitations of section 
212 of the act of June 30, 1932, 47 Stat. 406, hereinafter quoted. 
In support of the request for review, there has been filed the follow- 
ing statement from Ensign Cushman, dated June 1, 1935: 


1. I am carried on the pay roll of the disbursing officer of the eleventh naval 
district as ensign (C. W. O.) U. S. N., retired. I failed to pass the physical 
examination necessary for promotion from warrant to chief warrant officer 
in the Navy and so was placed on the retired list, first as chief boatswain, and 
later as ensign because I held that rank temporarily during the World War. 
Over six years of my active service in the Navy was as enlisted man and 
warrant officer. I had some active service as temporary, but none as permanent, 
commissioned officer. 

2. Since October 1929 I have been a regular post office clerk. From July 
1, 1932, until March 31, 1933, I was a post office clerk in the $1,900.00 grade. 
During that period my pay of $158.33 per month was cut 844%, making my 
actual pay $145.14 per month. My retired pay of $126.00 per month was also 
cut 814% to $115.50 per month. My total pay therefore was $260.64 per month. 

3. In November 1932 I was absent without pay from my post office posi- 
tion for 21 days, in December 1932 for 9 days, and in March 1983 for 2 days. 
This time off without pay was taken because of sickness and after all vacation 
and sick leave had been used. 

4. During the fiscal year 1933 the total of all money received from the post 
office, including the amount placed to my credit in the civil service retirement 
fund, and on account of retired pay, was under $3,000.00. 

5. In August 1933 the disbursing officer H. Welles Rusk, Jr., Lieut. Comdr. 
(SC) U. 8S. N., requested me to consent to a checkage of my retired pay in the 
amount of $95.76, which was $10.64 for 9 months, from July 1932 to March 
1933, inclusive. He referred me to Sec. 212 of the Economy Act. I refused to 
consent to the checkage and gave the following reasons: 

First: I had over six years’ active service as enlisted man and warrant 
officer in the Navy and at the time I was retired for physical disability my 
base pay was $168.00 per month. On the retired list my pay is % of that, or 
$126.00 per month. I receive this retired pay because I performed over six 
years’ active service in the Navy as enlisted man and warrant officer. Even 
though I am carried on the retired list as ensign or commissioned warrant officer 
my retired pay is based on the pay of warrant officer. I contend that I do 
not receive retired pay because of any service I perform on the retired list 
as a commissioned officer because I perform no service at all. The amount 
of pay an officer on the retired list receives is determined wholly by the amount 
of active service he had. No amount of time on the retired list changes his 
retired pay one cent. Therefore, I claim that I do not receive retired pay “for 
or on account of commissioned service” and that my retired pay is not subject 
to checkage within the meaning of the act. Your attention is invited to the 
fact that the retired pay of a warrant officer retired as such is not subject to 
this limitation nor is the retainer pay or retired pay of a chief petty officer. 

Even if it shall finally be decided that my contention above is wrong I still 
feel that this request for checkage is not right for this reason: 

The Economy Act intended to limit to $3,000.00 a year the total amount 
which a person receiving retired pay for or on account of service as a com- 
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missioned officer and also holding a civilian position under the U. S. Govern- 
ment might receive. Sub-paragraph (b) of Sec. 212 states that very clearly. 
The word “rate” does not appear in that sub-paragraph. If I had worked 
in the post office until that time, in the fiscal year, when the sum of what 
I had earned in that department, plus the entire year’s retired pay equaled 
$3,000.00 and then taken time off without pay, not because of sickness, 
I would have evaded the intent of the act, but I did not do that. Since that 
time I have taken no time off without pay and have taken no steps to re- 
cover the amount in excess of $3,000.00 per year which the disbursing officer 
has arbitrarily and without my consent checked me, although I expect to 
get that money back. 

If this checkage is fair why does sub-section (b) appear in the act at all? 

6. In all my correspondence with the disbursing officer he has failed to 
even answer my references to sub-paragraph (b) and I have informed him 
that before I consent to the checkage I would like to try to geti some kind 
of a reason from your office as to why I should do so. 

7. I have recently received from the disbursing officer, now Lieut. C. H. 
Gillilan, a request for checkage for the period October 1, 1934, to December 31, 
1934, for the amount of money, in excess of my base pay of $175.00 a month (I 
am now in the $2,100.00 grade), which I received on account of night differential 
and overtime. Post office clerks receive 10% extra pay for all work performed 
between 6.00 p. m. and 6.00 a. m. They also receive overtime pay when they 
work overtime. When I received the first request for checkage I furnished 
the disbursing officer with a statement showing the total pay I received from 
the post office and on account of retired pay. This included any money 
received on account of night differential and overtime. Nevertheless, his 
request concerned itself only with base pay. He said, and since that time 
it has been frequently stated, that the determining factor was not the amount 
of money received but the rate of pay. For the period in question I was, 
to use post office language, a clerk in the $2,100.00 grade. I feel very sure 
that if asked my rate of pay the post office would say it was $2,100.00 a year. 
I did receive extra pay during that period for night differential and over- 
time. However, the amount can never be accurately determined until the 
end of a pay period. All pay periods do not contain the same number of 
Saturdays, Sundays, or holidays. When vacation or sick leave is taken no 
night differential is earned. Part of a clerk’s work-day may be subject to 
night differential and part may not. A clerk does not always work the 
same shift. If my rate of pay is to be considered the sum of my base pay 
plus the extra received on account of night differential and overtime it will 
be constantly changing rate. The only way an accurate checkage of that 
extra pay could be made would be to wait until the end of the pay period, 
find out the amount from me or the post office, and then check the next 
month’s retired pay. If I died before the checkage was completed further 
difficulties would be encountered. It seems to me that the small amount 
involved makes checking impracticable. I am now being checked $51.00 per 
month, figuring my base pay as my rate of pay. It is very difficult for me 
to see how anyone can figure my post office rate of pay other than $2,100.00 
per year. 

8. In the case of the first checkage, although I actually received less than 
$3,000.00 for the fiscal year, I am asked to consent to a checkage because my 
rate of pay was such that if I had not had to take time off without pay be- 
cause of sickness I would have received over $3,000.00 for the fiscal year. In 
the latter case, because I received a little over $3,000.00 for the year, by using 
a rate of pay which is not fixed and cannot be determined in advance and 
which, in the opinion of the Post Office Department I am sure would not be 
considered my rate of pay at all, I am again asked to consent to checkage. 

9. I am very anxious to have those checkages cleared up. They have hung 
fire too long. I want nothing to which I am not entitled. It seems to me 
that there is no fairness at all in this law limiting the income of persons 
in my status. However, it is the law, I suppose. It would be greatly ap- 
preciated by me and by some others if your office would explain to me why I 
should consent to these checkages. 


Section 212 of the act of June 30, 1932, 47 Stat. 406, provides: 


After the date of the enactment of this act, no person holding a civilian 
office or position, appointive or elective, under the United States Government 
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or the municipal government of the District of Columbia or under any cor- 
poration, the majority of stock of which is owned by the United States, shall 
be entitled during the period of such incumbency, to retired pay from the 
United States for or on account of services as a commissioned officer in any 
of the services mentioned in the Pay Adjustment Act of 1922 [U. S. C., title 
37], at a rate in excess of an amount which when combined with the annual 
rate of compensation from such civilian office or position, makes the total 
rate from both sources more than $3,000; and when the retired pay amounts 
to or exceeds the rate of $3,000 per annum such person shall be entitled to 
the pay of the civilian office or position or the retired pay, whichever he 
may elect. As used in this section, the term “retired pay” shall be construed 
to include credits for all service that lawfully may enter into the computation 
thereof. 

(b) This section shall not apply to any person whose retired pay plus 
civilian pay amounts to less than $3,000: Provided, that this section shall not 
apply to regular or emergency commissioned officers retired for disability 
incurred in combat with an enemy of the United States. 


The 10 percent (or 5 percent during the period section 211 of the 
Economy Act of June 30, 1932, was in effect) differential paid to 
postal employees under the act of May 24, 1928, 45 Stat. 725, when 
engaged on night work constitutes a factor in establishing the rate 
of compensation for purposes of fixing the limitation prescribed by 
the statute, supra, A-46901, July 13, 1933. Overtime pay, however, 
is in addition to the regular rate of compensation, being payable 
only for duty performed in excess of that required upon the regular 
tour of duty, and as such does not constitute a factor for establish- 
ing the rate of compensation within the meaning of the act. The 


inclusion of overtime pay in the computation of the maximum pay 
under section 212, therefore, was erroneous. 

With respect to the nonpay status of the claimant for a part of 
the period involved, it was held in decision, 12 Comp. Gen. 448, that: 


For any period an officer or employee is in a nonpay status in his civilian 
office or position other than when on legislative furlough under section 101 (b) 
of the Economy Act, the restriction of section 212 of the Economy Act, lim- 
iting to the combined rate of $3,000 per annum, the receipt of salary of his 
civilian office or position and retired pay, is not applicable, but payment of 
the full amount of retired pay less percentage reduction under section 106 
of the Economy Act is authorized. 

From reports dated November 12 and 13, 1935, from the postmas- 
ters at Everett, Wash., and Sah Diego, Calif., it appears this em- 
ployee was absent without pay at various times between July 1, 
1932, and October 30, 1935, and, accordingly, for such times he 
became entitled under the decision, supra, to his full rate of retired 
pay. 

With respect to the officer’s commissioned status, it appears from 
the record that by orders of June 20, 1928, he was informed of his 
retirement effective June 26, 1928, and that he would be placed on 
the retired list with the rank of chief boatswain in accordance with 
the provisions of United States Code, title 34, sections 417 and 390. 
He was advanced on the retired list June 21, 1930, te the rank of 
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ensign, pursuant to the act of that date, 46 Stat. 793. He continued, 
however, to draw the retired pay of a boatswain, that being greater 
than the pay of chief boatswain. His advance to the rank of ensign 
involved no change in his pay status. The fact remains, however, 
the he was retired as a commissioned warrant officer and by reason 
of that fact was entitled to the retired pay of that commissioned 
rank. While his present retired pay is computed on the pay of a 
warrant officer, it is, nevertheless, the appropriate pay of his com- 
missioned rank by reason of the saving clause applicable in such 
cases. 

The combined rates of civilian and retired pay exceeded $3,000 
per annum and, accordingly, the provisions of section 212 of the 
act of June 30, 1932, supra, were for application, 12 Comp. Gen. 37; 
id. 256. His pay account will be restated allowing credit for full 
retirement pay during his absence without pay from his civilian 
position and without taking into consideration overtime pay. Other- 
wise the disallowance must be and is sustained. 


(A-64663) 


OFFICERS AND EMPLOYEES—INVOLUNTARY SEPARATION— 


APPOINTMENTS IN EMERGENCY AGENCIES AT INCREASED 
SALARIES 


The provisions of Executive Order No. 7070, dated June 12, 1935, prohibiting 
salary increases upon transfer to positions paid from emergency funds, 
except upon approval of the President, are not applicable to appointments 
after resignation from another Federal agency or establishment where 
the resignation is subsequent to receipt of notice and in anticipation of 
involuntary separation. Appropriate explanatory remarks should appear 
on pay roll or otherwise in the accounts in such cases. 


Comptroller General McCarl to the Administrator, Resettlement Administra- 
tion, February 18, 1936: 


There was received your letter of February 3, 1936, as follows: 


In a decision of September 24, 1935, A-64663, interpreting Executive Order 
7070, it was stated that: “The Executive order does not apply to cases in 
which the separation from the former service was in fact involuntary or was 
due to the expiration of the period of the appointment under which serving 
at the time of or prior to the transfer or new appointment.” 

In accordance with this statement, it is the understanding of this adminis- 
tration that an appointment at an increased salary made on or subsequent to the 
official expiration of an agency of the Government is not inhibited by the 
Executive order. The following situations, however, have arisen, in which 
it is deemed advisable to request your opinion: 

(a) A foreman of a Civilian Conservation Corps camp was notified by his 
superior officer on or about September 25, 1935, that the camp at which he 
was serving was to be abandoned within 30 days and was advised by his 
superior to seek new employment at once, preferably with the Resettlement 
Administration. On October 4, 1935, the foreman tendered his resignation, 
which was accepted. On October 5, 1935, the foreman took the oath of office 
with the Resettlement Administration. His duties with the Resettlement 
Administration involved an increase of responsibility, and it was desired at the 
time of transfer to increase his salary from $2,040 to $2,600 per annum. 
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Your opinion is respectfully requested as to whether this appointment with 
the Resettlement Administration falls within the terms of the Executive order, 
and if it does not, what documents, if any, must be submitted with the first 
Resettlement Administration pay roll on which the foreman’s name appears, 
te justify the increase in salary. If such increase cannot be made at the time 
of appointment with the Resettlement Administration, your opinion is requested 
as to whether it may be made on or subsequent to the date upon which the 
Civilian Conservation Corps camp was actually abandoned, at which time the 
first appointment would have been involuntarily terminated. 

(b) An attorney employed by the National Recovery Administration was 
formally notified in writing by his superior, on January 7, 1936, that his 
appointment would be terminated upon February 20, 1936, and that this date 
included his accrued leave, beginning January 24, 1986, which might be taken 
upon proper application therefor. On January 22, the attorney made his 
first contact with the Resettlement Administration, with a view to obtaining 
an appointment there. The attorney entered upon a leave status on January 
24, 1986, and was then appointed a regional attorney with the Resettlement 
Administration, the appointment to be effective upon arrival at his duty station 
in the field. Upon arrival at the duty station, prior to Febuary 20, 1936, the 
attorney tendered his resignation to the National Recovery Administration 
effective as of the date of arrival, and at the same time took the oath of office 
for his new appointment. 

Your opinion is requested whether an increase of salary could be made 
effective as of the date of entrance upon duty with the Resettlement Ad- 
ministration, or as of February 20, 1926, the date upon which the appointment 
with the National Recovery Administration would have been involuntarily 
terminated. 

If either of these questions may be answered in the affirmative, your opinion 
is also requested as to what documents, if any, should be submitted with. the 
first Resettlement Administration pay roll upon which the attorney’s name 
appears. 


The rule quoted in the first paragraph of your letter from the 


decision of September 24, 1935, 15 Comp. Gen. 243, is applicable to 
the employees whose cases are presented. That is to say, when an 
employee resigns from service under another Federal establishment 
after receipt of notice, and in anticipation, of an early termination 
of his appointment due to the expiration of the work or activity 
on which employed or other cause over which the employee has no 
control, his separation from such service may be considered as in- 
voluntary and his appointment under an emergency agency, includ- 
ing the Resettlement Administration would not be subject to the 
provisions of Executive Order No. 7070, dated June 12, 1935. 

There should appear in the “Remarks” column of the first payroll 
voucher on which payment of compensation is made to employees 
appointed under such circumstances, or otherwise in the accounts 
presented to this office, a sufficient administrative statement to indi- 
cate that the resignation from the other Federal agency or estab- 
lishment was after notice of contemplated involuntary separation. 


(A-71097) 
COMPENSATION—HOLIDAYS—FORTY-HOUR WEEK 


Per diem employees of the Government Printing Office whose tour of duty 
has been adjusted on the basis of forty hours per week so as to require 
7 hours’ work on 5 days, Monday to Friday inclusive, and 5 hours on 
Saturday, are entitled to gratuity pay on the basis of 5 hours for a holiday 
falling on Saturday, if no work is performed on that day. 
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Comptroller General McCarl to the Public Printer, February 19, 1936: 
There was received your letter of February 14, 1936, as follows: 


The question has arisen as to the amount of time to be allowed the hourly 
employees of the Government Printing Office for Saturday, February 22, in 
view of section 44, title 44, U. 8. Code, and the provisions of the 40-hour week 
law (sec, 23, Public, 141, 73d Cong.). 

On December 16, 1935, due to the crowded conditions in the office, the volume 
of work on hand, and the approaching opening of Congress, it was necessary 
to put certain sections of the office on three full shifts, and in order to obtain 
40 hours’ production for 40 hours’ pay it was necessary to abandon the 5-day 
week, as under it, in view of the fact that time has to be allowed for lunch, 
only 37% hours’ production would have been possible. In reverting to the 
6-day week and in order to have the employees present for a sufficient length of 
time on Saturdays to get out the Congressional Record, the 40 hours required 
by the act cited above were divided over the week as follows: 7 hours a day 
for each day from Monday to Friday, inclusive, and 5 hours on Saturday, and 
it is proposed to maintain this schedule until Congress adjourns. Under these 
conditions the allowance of 5 hours’ pay for February 22 would, of course, 
give the employee the 40 hours’ pay which he usually receives for the week. 
However, in view of the possibility of a holding that section 44, title 44, U. S. 
Code, might require a day’s pay for Saturday, February 22, I would appre- 
ciate your decision in the matter. 

If it is held that a day’s pay is required, please advise as to the number of 
hours which should be allowed, and in view of the fact that a day’s allowance 
for Saturday would require the payment for more than 40 hours for the week 
ending February 22, should the hours in excess of 40 be paid for at the regular 
or overtime rate? 

Your decision in advance of the preparation of the pay roll would be greatly 
appreciated, as it would eliminate the possibility of over 5,000 pay-roll adjust- 
ments, 


In decision of October 22, 1935, 15 Comp. Gen. 320, it was held as 
follows (quoting from the syllabus) : 

Per-diem employees of the Panama Canal whose regular tour of duty has 
been adjusted on the basis of 40 hours per week under the terms of the act 
of March 28, 1934, 48 Stat. 522, so as to require 7 hours’ work on 5 days, 
Monday to Friday, inclusive, and 5 hours on Saturday, would be entitled to 
gratuity pay on the basis of 7 hours for a holiday falling on any day from 
Monday to Friday, inclusive, and on the basis of 5 hours for a holiday falling 
on Saturday. * * * 

The same rule is applicable in computing the gratuity pay of per 
diem employees of the Government Printing Office for Saturday, Feb- 
ruary 22, 1936. That is, on the basis of the working schedule stated 
in your letter, said employees would be entitled to 5 hours’ compensa- 
tion for February 22, if no ‘work is performed on that day. 


(A-70695) 


CONTRACTS—PAPER—GOVERNMENT PRINTING OFFICE—IDENTICAL 
BIDS 


Section 4 of the act of January 12, 1895, 28 Stat. 601, 602, does not provide for 
splitting of awards of contracts for paper for use of the Government 
Printing Office where identical bids are submitted on identical qualities of 
paper. In such cases the awards should be by lot. 
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Comptroller General McCarl to the Public Printer, February 20, 1936: 


Consideration has been given to your letter of December 23, 1935, 
as follows: 


In reply to your communication of December 20, 1935 (reference A-JSB-CE), 
relative to our contracts for 259,500 pounds of supercalendered book paper and 
143,500 pounds of white sulphite bond paper, the first lot being divided between 
three contractors and the latter lot between four contractors, I wish to advise 
that where the price is identical it has been our practice to recommend split 
awards in order to better distribute the tonnage geographically, and to reach 
mills best equipped to supply the particular grade of paper as shown by our 
past experience. Obviously, this is to the best interest of the Government and 
has always been considered an administrative function, carrying the approval 
of the Joint Committee on Printing. 

Specific authority for this action is found in section 4 of the Printing Act of 
January 12, 1895. 


The referred to section 4 of the act of January 12, 1895, 28 Stat. 
601, 602, with respect to the purchase of paper for the Government 
Printing Office, provided that: 

The advertisements shall specify the minimum portion of each quality of 
paper required for either three months, six months, or one year, as the Joint 
Committee on Printing may determine; but when the minimum portion so 


specified exceeds, in any case, one thousand reams, it shall state that proposals 
will be received for one thousand reams or more. 


Said statute does not provide for splitting of award among bid- 
ders submitting identical prices on identical qualities of paper. 


Section 5 of the act of January 12, 1895, 28 Stat. 602, provided that: 


The sealed proposals to furnish paper shall be opened in the presence of the 
Joint Committee on Printing, and the contracts shall be awarded by them to 
the lowest and best bidder for the interest of the Government; but they shall 
not consider any proposal which is not accompanied by a bond approved by a 
judge or clerk of a court of record in the penalty of five thousand dollars that 
the bidder or bidders, if his or their proposal is accepted, shall enter into a 
contract to furnish the articles proposed for and by satisfactory evidence that 
the person making it is a manufacturer of or dealer in the description of paper 
which he proposes to furnish. 

In other words, section 5, as well as section 16, of the act of Janu- 
ary 12, 1895, required that contracts for the delivery of paper for 
use of the Government Printing Office shall be made with the “lowest 
and best bidder”, that is, the lowest responsible bidder, and the pro- 
cedure is established that where identical bids are submitted the 
award shall be by lot. 13 Comp. Gen. 233. That procedure should 
have been followed in the instant case, but due to the apparent ad- 
ministrative misunderstanding these particular contracts will not 


be further questioned, if otherwise correct. 


(A-69220) 
BONDS—SURETY—SUBROGATION 


The right of subrogation of a surety does not extend to matters wholly discon- 
nected from those on account of which payment was required under its bond. 
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Comptroller General McCarl to the Fidelity and Casualty Co. of New York, 
February 21, 1936: 


There has been considered your letter of November 12, 1935, re- 
questing review of settlement No. 0500889 dated November 6, 1935, 
which disallowed your claim for $84.60 on account of payments to 
that amount made by you in March and May 1934 as surety on cer- 
tain customs entries made by Stanley Jordan & Co., Inc., in 1930. 

No question has been raised as to the legality of the collections 
aggregating $84.60, made from you pursuant to the terms of the 
three bonds executed by you as surety for Stanley Jordan & Co., Inc., 
in connection with the three importations in September and October 
1930, but you contend that by reason of the payments made by you 
on said bonds you became subrogated to the rights of Stanley Jor- 
dan & Co., Inc., with respect to two deposits made by said com- 
pany in connection with two other importations—one in January 
1931, and the other in June 1934—and on account of which refunds 
to said company in the amounts of $39.90 and $72, respectively, 
have been authorized. 

The excess deposits made by the importer in connection with the 
entries in 1931 and 1934 are wholly disconnected from the above 
mentioned 1930 entries on account of which you as surety were 
required to make the payments aggregating $84.60. Hence, there is 
no right of subrogation here. Furthermore, from aught that ap- 
pears there may be other creditors or sureties of this importer with 
claims equal or superior to yours. 

Accordingly, there is no legal basis for the payment of your claim 
and the settlement of November 6, 1935, must be and is sustained. 


(A-71178) 
COMPENSATION—HOLIDAYS—FORTY-HOUR WEEK 


Per diem employees in the Lighthouse Service on a 40-hour, 5-day week 
schedule, Monday to Friday, inclusive, are entitled to gratuity pay for 
Washington’s Birthday, February 22, 1936, whick falls on Saturday, a 
nonwork day. 


Comptroller General McCarl to the Secretary of Commerce, February 21, 1936: 
There was received your letter of February 15, 1936, as follows: 


Your decision is respectfully requested as to whether per diem employees, 
mechanics, laborers, etc., at the general lighthouse depot, Staten Island, New 
York, and similar per diem employees elsewhere in the Lighthouse Service are 
entitled to gratuity pay on Washington’s Birthday, February 22, 1936, a legal 
holiday, which falls on Saturday. 

The employees in question are on a forty-hour week basis, pursuant to the 
provisions of section 28 of the act approved March 28, 1934 (48 Stat. 522), with 
a regular tour of duty from Monday to Friday, inclusive. Reference is made 
to the decision in 14 Comp. Gen. 215, and to memorandum of July 28, 1934, 
from the Commissioner of Lighthouses quoted therein. 
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Your decision of May 19, 1934, to the Secretary of the Navy (13 Comp. Gen., 
370) held (quoting from syllabus) that “per diem employees of the Naval 
Establishment whose regular tour of duty of forty hours per week is on five 
days per week are entitled to gratuity or holiday pay for a legal holiday 
falling on a nonwork day on which no work is performed.” It appears to the 
Department that the employees of the Lighthouse Service referred to herein 
would likewise be entitled to gratuity pay on a legal holiday occurring under 
the same conditions. Doubt is entertained only for the reason that the deci- 
sion last cited expressly specifies employees of the Naval Establishment. 


Your question is answered in the affirmative. See decision of Feb- 
ruary 13, 1936, to the Secretary of the Navy, A—70518, 15 Comp. 
Gen. 700. 


(A-67002) 


CONTRACTS—BITUMINOUS COAL CONSERVATION ACT OF 1935— 
STATUTORY TIME AND PURCHASE LIMITATIONS 


The rule announced in decision A-67598 of November 20, 1935, 15 Comp. Gen. 
428, that contracts for the purchase of bituminous coal for periods in 
excess of 30 days are prohibited by the Bituminous Coal Conservation 
Act of 1935, 49 Stat. 991, until the prices shall have been established as 
required by said act, relates only to purchases made from a producer and 
not to purchases from a dealer who is not a producer. 

No bituminous coal may be purchased by the United States unless such coal 
be produced at a mine where the producer has complied with the pro- 
visions of the code set out in section 4 of the Bituminous Coal Conserva- 
tion Act of 1935, 49 Stat. 994, and all such contracts should show the 
name and address of the coal producer and be accompanied by a certifi- 
cate by the National Bituminous Coal Commission that such producer is 


complying with the code. See A-67002, January 2, 1936, 15 Comp. Gen. 
577. 


Comptroller General McCarl to the Postmaster General, February 24, 1936: 


My attention has recently been called to a notice dated Decem- 
ber 6, 1935, from the Fourth Assistant Postmaster General, pub- 


lished in the Postal Bulletin, issue of December 9, 1935, which reads 
as follows: 


The attention of postmasters is invited to the notice appearing in Postal 
Bulletin dated November 5, 1935, entitled “Coal contracts” and applying to 
the purchase of bituminous, semibituminous, or lignite coal for use in quarters 
rented or leased to the Department for the accommodation of post offices, sta- 
tions, branches, or garages. 

The Solicitor for the Department has ruled that subsections (a) and (b), 
of part II, section 4, of the Bituminous Coal Conservation Act relate to the 
production of coal rather than to its purchase, and that the act does not 
prevent the award of a contract providing for deliveries over a period in ex- 
cess of 30 days. Accordingly, postmasters may enter into contracts for a 
season’s supply of coal as formerly and deliveries need not be limited to a 
period of not exceeding 30 days. 

The Solicitor has further ruled that it is not incumbent upon contracting 
officers to ascertain whether prices have been established as prescribed by 
subparagraph (e) part II of section 4 of the act. Under the law the burden 
is upon the seller of the coal not to violate the act in this respect. However, 
if it should come to the attention of a postmaster that a bid is contrary to 
this provision of law, award of contract should not be made, but the facts 
should be fully reported to the Department. 

Postmasters will please take notice of the above interpretation of the Bi- 
tuminous Coal Conservation Act and be governed accordingly. 
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From the portion of the Bulletin above quoted it appears that 
your Department has adopted the opinion of your Solicitor holding, 
in effect : 


(1) That subsections (a) and (b) of part II, section 4, of the 
Bituminous Coal Conservation Act, 49 Stat. 995, 997, relate to the 
production of coal rather than to its purchase. 

(2) That the said act does not prevent the award of a contract 
providing for deliveries over a period in excess of 30 days. 

(3) That it is not incumbent upon contracting officers to ascertain 
whether prices have been established as prescribed by subsection (e) 
part IT of section 4 of the act, 49 Stat. 998. 

With respect to views (1) and (2), subsection (e), part II of 
section 4 of the act, provides in part that: 

From and after the date of approval of this act, until prices shall have been 
established pursuant to subsections (a) and (b) of part II of this section, no 
contract for the sale of coal shall be made providing for delivery for a period 
longer than thirty days from the date of the contract. 

In considering this provision of the statute upon submission of a 
question raised thereon by the Administrator of Veterans’ Affairs, 
this office held in decision A-67598, dated November 20, 1935 (pub- 
lished in 15 Comp. Gen. 428), as follows: 

The statute quoted in your letter of November 12, 1935, having prohibited 
coutracts for the sale of coal for a period longer than 30 days from the date of 
the contract until prices shall have been established pursuant to the terms of 
the Bituminous Coal Conservation Act of 1935, there is no legal basis for the 
Veterans’ Administration to contract for a longer period than 30 days for the 
purchase of such coal. While such contract may properly contain an option 
for renewal to be exercised at the end of each 30 days during the balance 
of the current fiscal year, it will be necessary to show in connection therewith 
that the exercise of the option was in the interest of the United States and 
does not impose on the United States any greater cost for the coal than if 
obtained upon competitive bids each 30-day period until the prices of coal! shall 
have been established in accordance with subsections (a) and (b) of part IT, 
section 4, of the Bituminous Coal Conservation Act of 1935. 

That rule must be understood as relating only to purchases from a 
producer. There is no inhibition in the law against purchases from 
a dealer who is not a producer for a period longer than 30 days. 

With respect to view (3), it is pertinent to note the provisions of 
section 14 (a) of the act, 49 Stat. 1006, which are as follows: 

No bituminous coal shall be purchased by the United States, or any depart- 
ment or agency thereof, produced at any mine, where the producer has not 
complied with the provisions of the code set out in section 4 of this act. 

In view of the specific terms of this section of the act no bitumi- 
nous coal may be purchased by the United States unless such coal 
be produced at a mine where the producer has complied with the pro- 
visions of the code as set out in section 4 of the act. Accordingly 
all contracts for bituminous coal should show the name and address 
of the producer of such coal and there should be attached to the 
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contracts a certificate by the National Bituminous Coal Commission 
that such producer is complying with the code. See A-67002, Janu- 
ary 2, 1936, 15 Comp. Gen. 577. 

The carrying out of the instructions contained in that part of the 
Postal Bulletin hereinabove quoted, to the extent they are in con- 
flict with the views herein expressed, will necessarily result in nu- 
merous suspensions or disallowances of credit for payments made 
under such contracts. This matter is accordingly brought to your 
attention for such administrative action as may be appropriate. 


(A-70217) 


CONTRACTS—BITUMINOUS COAL CONSERVATION ACT OF 1935— 
“PUBLIC WORK OR SERVICE”—PURCHASE LIMITATIONS 


Section 14 (b) of the Bituminous Coal Conservation Act of 1935, 49 Stat. 
1006, does not preclude the purchase of bituminous coal by a contractor for 
any public work or service from a dealer as distinguished from a producer, 
his agent, subsidiary, marketing agency, etc., and in dealer purehases it 
need not be required that the coal be produced by a member of the 
code. 

There is no legal authority for qualifying the provision required in every Gov- 
ernment contract for any public work-or service that the contractor will 
buy no bituminous coal to use on or in carrying out such contract from 
any producer except such producer be a member of the coal code as set 
out in the Bituminous Coal Conservation Act of 1935, 49 Stat. 994. 

The purchase of supplies, material, or equipment is not a contract for a “public 
work or service” within the meaning of section 14 (b) of the Bituminous 
Coal Conservation Act of 1985, 49 Stat. 1006, but contracts providing spe- 
cifically for the manufacture of equipment under Government specifications 
and supervision are contracts for a “public work or service’, and any 
constructive work of a public character is a “public work” within the 
meaning of said statute. 


Comptroller General McCarl to the Secretary of Commerce, February 24, 1936: 
There has been received your letter of January 18, 1936, as follows: 


Transmitted herewith for your information are copies of press releases 
issued by the National Bituminous Coal Commission dated November 16, 
1935, and December 18, 1985, relative to the application of the Bituminous 
Coal Conservation Act of 1935 in Government contracts. 

Section 14 (b) requires that each “contract made by the United States 


* * * with a contractor for any public work or service, shall contain a 


provision that the contractor will buy no bituminous coal to use on or in 
the carrying out of such contract, from any “producer” except such producer 
be a member of the code set out in Section 4 of this Act * * *.” In your 
decision of January 2, A-67002, you called attention to the fact that a 
“producer” is defined in section 19 of the Act as being any person, firm, 
corporation, ete., engaged in mining bituminous coal. Your decision is re- 
quested as to— 

(a) Whether the contractor may purchase bituminous coal of a dealer 
who is not a “producer.” 

(b) If such purchase may be made, will it be necessary for the Govern- 
ment to require that the coal be produced by a “producer” who is a member 
of the code? 

Your decision to the Treasury Department dated December 19, 1935, A- 
68690, states that the provision prescribed by Treasury Circular No, 123 is not 
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required in contracts for the purchase of butter and cheese, or other pro- 
visions. This Department is of the opinion that this provision is likewise 
not applicable to the purchase of any supplies, material, or equipment. It is, 
therefore, requested that you inform this Department of your decision on 
this question. 

Pursuant to section 14(b) of the act, the Treasury Department designed the 
following paragraph to be incorporated in all contracts for public work or 
service: 

“In accordance with the provisions of section 14 (b) of the Bituminous Coal 
Conservation Act of 1985 (Public, No. 402, 74th Congress, approved August 30, 
1935), the contractor agrees that he will buy no bituminous coal to use on or 
in the carrying out of this contract from any producer except such producer 
be a member of the Bituminous Coal Code set out in accordance with section 4 
of said act as certified to by the National Bituminous Coal Commission.” 

In some cases, when we att-mpt to make a contract for furnishing electric 
power for the operation of aids to air navigation, the contractor states that 
he will not sign a contract containing this provision unless there is added to it 
the following: “to the best of our knowledge and belief.” Upon inquiry of the 
Coal Commission as to whether such an amended provision would be accept- 
able, the Commission makes the following statement: 

“While authorization for any variation from this provision, it would seem, 
should come from the Treasury Department, nevertheless it appears to the 
Commission that such variation should not be permitted for the reason that 
such a change in the provisions of the contract is unnecessary, as well as 
inadvisable. It seems to the Commission that the contractor should be re- 
quired to agree to the requirements of section 14 (b), in the form required 
by Circular Letter No. 123, but that he should be permitted thereafter to 
certify that he has met with such requirements ‘to the best of his knowledge 
and belief.’ 

“It would seem that the reservation being restricted to the certificate of 
compliance to be made by the Electric Company would be a reasonable and 
satisfactory solution of the question presented. If such is not the case, the 
Commission will be pleased to consider the matter further.” 

Such contracts frequently require the building of pole lines at considerable 
expense and with the understanding that the Government will share a portion 
of the construction cost and that payment therefor will be made upon comple- 
tion of the line. The statement of the Coal Commission quoted above indicates 
that the standard coal paragraph should be used, but that a certificate in ad- 
dition thereto may be furnished to which may be added the provision “to the 
best of our knowledge and belief.” That arrangement apparently is not ac- 
ceptable to certain power companies and the exception quoted must be added 
tothe standard paragraph before the contractor will sign. 

Your advice is respectfully requested as to whether, if such an amended 
provision is included in the contract, you will raise any objection to the pay- 
ment. Your cooperation in furnishing us an early decision will be appreciated 
inasmuch as we desire to place certain stations in operation as soon as the 
contracts for electric power have been entered into. 

Your decision A-67002 defines sufficiently for the needs of this Department 
the word “service”, but does not in such detail define “public work.” In 
order that the Department may comply strictly with your interpretation of 
public work, the further amplification of its definition by you will be appre- 
ciated. 


Section 14 of the Bituminous Coal Conservation Act of 1935, ap- 
proved August 30, 1935, 49 Stat. 1006, provides: 


14. (a) No bituminous coal shall be purchased by the United States, or any 
department or agency thereof, produced at any mine, where the producer 
aes not complied with the provisions of the code set out in section 4 of 
this act. 

(b) Each contract made by the United States, or any department or agency 
thereof, with a contractor for any public work, or service, shall contain 
a provision that the contractor will buy no bituminous coal to use on or in 
the carrying out of such contract from any producer except such producer 
be a member of the code set out in section 4 of this act as certified to by 
the National Bituminous Coal Commission. 
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My decision of January 2, 1936, A-67002, 15 Comp. Gen. 577, con- 
cluded as follows: 

It is noted that section 14 (b) differs materially from section 14 (a) of 
the act. Section 14 (a) prohibits the purchase of bituminous coal by the 
United States, or any department or agency thereof, unless such coal was pro- 
duced at a mine where the producer has complied with the code as set out 
in the act, whereas section 14 (b) prohibits contractors for any public work, 
or service, from buying bituminous coal to use on or in the carrying out 
of such contract from a producer who is not a member of such code. A 
“producer” is defined in section 19 of the act as being any person, firm, cor- 
poration, etc., “engaged in mining bituminous coal.” 

The requirement of section 14 (b) is only for a provision to the 
effect that the contractor for any public work, or service, will buy 
no bituminous coal for use on or in the carrying out of his contract 
from any producer except a code member. Accordingly, said pro- 
vision would not preclude purchases of bituminous coal by the con- 
tractor from a dealer, that is, a bona fide broker, jobber, commission 
merchant, wholesaler, or retailer, as distinguished from a producer 
or producer’s agent or subsidiary, marketing agency of producers 
as provided for under part I (a) of section 4, or other intermediary 
or instrumentality of a producer. In the case of such purchases by 
contractors from dealers, it will not be necessary for the Government 
to require that the coal be produced by,a member of the code. 

“Public works” are defined in Webster’s New International Dic- 
tionary as “all fixed works constructed or built for public use or en- 


joyment, as railways, docks, canals, etc., or constructed with public 
funds and owned by the public.” The Supreme Court of the United 
States, however, has held that— 


Whether a work is public or not does not depend upon its being attached 
to the soil; if it belongs to the representative of the public it is public. Title 
Guaranty & Trust Co. vy. Crane Co., 219 U. S. 24, 33. 

Any constructive work of a public character is a public work within 
the meaning of the statute. See United States v. Perth Amboy 
Shipbuilding & Engineering Co., 187 Fed. 689, 693. 

The provision in every Government contract for any public work 
or service to the effect that the contractor will buy no bituminous 
coal to use on or in carrying out such contract from any producer 
except such producer be a member of the coal code as set out in the 
act is a requirement of law. It may not be made conditional and 
there are no exceptions provided in the statute. There is no legal 
authority for qualifying the required provision. Appropriated 
funds are not available for making payments under contracts for 
any public work or service which do not contain the provision re- 
quired by section 14 (b) of the act. The provision may not be 
modified to satisfy the desires or demands of prospective contractors. 

The purchase of supplies, material, or equipment is not a contract 


for a public work or service within the meaning of section 14 (b) of 
87459°—36——47 
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the act but a contract providing specifically for the manufacture or 
production of equipment where the work is to be performed in ac- 
cordance with Government specifications and under Government 
supervision would be a contract for a “public work or service” within 
the meaning of the section. 


(A-70883) 
PAY—OFFICERS RETIRED—ACT OF JULY 31, 1935 


A Regular Army officer retired under the provisions of section 5 of the act 
of July 31, 1935, 49 Stat. 507, who elects to receive retired pay computed 
on the basis of 4 per centum of active duty pay for each complete year 
of commissioned service will be entitled to retired pay vomputed on his 
active pay before his retirement in advanced rank. Credit for constructive 
service and retired pay based on advanced rank accorded on retirement 
applies to officers who do not elect to receive retired pay as provided in 
the fourth proviso of said section. 


Comptroller General McCarl to the Secretary of War, February 24, 1936: 


There has been received your letter of February 6, 1936, as fol- 
lows: 


Under authority of section 8 of the act of July 31, 1894 (28 Stat. 208), your 
advance decision is requested on a question hereinafter stated growing out of 
the administration of the act of July 31, 1935 (49 Stat. 507), which act deals 
generally with promotion and retirement of commissioned officers of the Regu- 
lar Army. 

By reference to the said act of July 31, 1935, it will be noted that section 5 
thereof authorizes the President to retire officers, upon their own application, 
who have rendered service within certain minimum and maximum limits with 
retired pay computed at the rate of 244% per year for each year of service of 
the character now or hereafter counted for purposes of active duty pay, any 
fraction of a year in excess of six months to be counted as a complete year, 
with a proviso to the effect that captains falling within certain categories as 
to service will be entitled, upon such retirement, to the pay of a major of the 
same length of service, and a further proviso authorizing officers who were 
originally appointed in the Regular Army as of July 1, 1920, at an age greater 
than 45 years, to elect to take instead of the retirement pay provided generally 
in said section, retired pay at the rate of 4% per year for each complete year 
of commissioned service only. 

Your decision is requested of a question growing out of facts which may 
be stated as follows: Let it be assumed that an officer holding the present grude 
of captain, who served as a commissioned officer in the Army prior to Novem- 
ber 12, 1918, and who was appointed as of July 1, 1920, in the Regular Army, 
at an age greater than 45 years, has applied for retirement under the provi- 
sions of the said act of July 31, 1935, and on the date of his proposed retire- 
ment will have completed 16 years, 7 months, and 15 days, all commissioned 
service. Under the provisions of the said act of July 31, 1935, this officer upon 
retirement thereunder is entitled to the pay of a major of the same length of 
service and he is also entitled to elect to take 4% per year for each complete 
year of commissioned service. There would appear to be no doubt that this 
particular officer is entitled to have his retired pay figured on the basis of the 
fourth pay period; since a major, to whose pay this officer is entitled to have 
his retired pay assimilated under the act cited passes into the fourth pay 
period after fourteen years’ service, and the officer in the case instanced has, 
as above stated, more than 16 years’ service. However, the question does 
arise as to which the War Department is in doubt an’| desires vour decision as 
to whether the retired pay of this officer as of the fourth pay period shall be 
computed as of 17 full years of service (17 times 4%) under the first clause of 
section 5 of the act of July 31, 1935, or as of 16 years’ service only, under the 
last proviso of the same section, the officer having served only 16 full years of 
service. 
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Section 5 of the act of July 31, 1935, 49 Stat. 507, provides: 


Sec. 5. That any officer on the active list of the Regular Army or Philippine 
Scouts who, on the effective date of this act or at any time thereafter, shall 
have completed not less than fifteen nor more than twenty-nine years’ service 
may upon his own application be retired, in the discretion of the President with 
annual pay equal to the product of 24% per centum of his active duty annual 
pay at the time of his retirement, multiplied by a number equal to the years of 
his active service not in excess of twenty-nine years: Provided, That the num- 
ber of years of service to be credited in computing the right to retirement and 
retirement pay under this section shall include all service now or hereafter 
credited for active duty pay purposes any fractional part of a year amounting 
to six months or more to be ‘counted as a complete year: And provided further, 
That any officer of the Regular Army or Philippine Scounts below the grade of 
major who served as a commissioned officer in the Army of the United States 
prior to November 12, 1918, and whose application for retirement under the 
provisions of this section has been approved by the President shall be retired 
in the grade of major with retired pay computed as hereinbefore provided 
as for a major with the same length of service: And provided further, That 
nothing in this act shall operate to deprive any officer of the retired rank to 
which he is now entitled under the provisions of law: And provided further, 
That any officer originally appointed as of July 1, 1920, at an age greater than 
forty-five years, may if he so elects, in lieu of retired pay at the rate herein- 
before provided, receive retired pay at the rate of 4 per centum of active 
duty pay for each complete year of commissioned service in the United States 
Army, the total to be not more than 75 per centum: And provided further, 
That all officers retired under the provisions of this section shall be placed on 
the unlimited retired list. 


As the proviso giving an election to receive retired pay at the 
rate of 4 per centum of active duty pay for each complete year of 
commissioned service in the United States Army follows the pro- 


vision for 214 per centum of active duty annual pay computed on 
constructive service as therein authorized (A-69003, Jan. 15, 1936, 
to Major Morton, 15 Comp. Gen. 610), it is obvious complete years 
of actual commissioned service were intended, excluding constructive 
service that could be counted when the computation is on the basis 
of 24% per centum of the active duty annual pay. United States vy. 
Lenson, 278 U.S. 60. Nor does the conclusion seem to be sound that 
the officer is entitled to have his retired pay computed on the basis 
of fourth period pay. It should be observed that the language fixing 
the rate of 4 per centum for each complete year of commissioned 
service is almost identically the same as that contained in section 24 
of the National Defense Act, as amended June 4, 1920 (41 Stat. 771), 
as follows, the portion carried into the fourth proviso of section 5 
of the act of July 31, 1935, being indicated by underscoring and the 
change by the word in brackets: 

* * * Any person originally appointed under the provisions of this act 
at an age greater than forty-five years shall, when retired, receive retired pay 
at the rate of 4 per centum of active [duty] pay for each complete year of 
commissioned service in the United States Army, the total to be not more 
than 75 per centum. * * * 

In the illustration you have used, the officer has completed 16 
years, 7 months, and 15 days’ commissioned service, including serv- 
ice both before and after November 12, 1918; his active duty pay 


as a captain is the base pay of the third period, $2,400, increased by 
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25 per centum for over 15 and less than 18 years’ service, total 
$3.000. If he elects the benefits of section 5 of the act of July 31, 
1935, he, or another officer retired under that section with the same 
rank and length of service, who was originally appointed at an age 
less than 45 years, would be entitled to retired pay based on the 
base pay of the fourth period, $3,000, increased by 25 per centum for 
longevity, $3,750, and the rate of retired pay would be 17 times 
21% percent, or 421% percent, or an annual retired pay of $1,593.75. 
Were he to be paid the retired pay provided in section 24 of the 
National Defense Act, as amended by the act of June 4, 1920, he 
would be entitled to 64 percent (16 times 4) of his active pay as a 
captain of $3,000, or $1,920. If he were entitled to 64 percent of 
fourth period pay ($3,000 increased by $750 for longevity) it would 
give him retired pay of $2,400 per annum. So that of two officers, 
both appointed as of July 1, 1920, one at an age of 44 years and the 
other at the age of 4514 years, both retired under the provisions of 
section 5 of the act of July 31, 1935, to adopt the view as to which 
you suggest “there would appear to be no doubt”, the officer origi- 
nally appointed at 4514 years of age would receive retired pay of 
$2,400 per annum and an officer originally appointed at the age of 
44 years and of the same rank and length of service would receive 
retired pay of $1,593.75, a difference of $806.25. The officer over 45 
years old would receive more than 50 percent greater retired pay 
than his junior in age by 18 months, their service being otherwise 
identical. As the officers who were over 45 years of age when origi- 
nally appointed are now approximately 60 years of age or more, it 
would seem too plain for argument that the Congress was not 
authorizing such a premium in the way of retired pay to secure the 
early retirement of the officers originally appointed at an age 
greater than 45 years and who would reach in the course of 1, 2, 3, 
or 4 years after the enactment of said section 5, act July 31, 1935, the 
normal age of retirement, 64 years. 

It is to be observed that the provisions of section 1274, Revised 
Statutes, that an officer retired from active service shall receive 75 
per centum of the pay of the rank upon which he is retired, is not 
applicable here, the statute having provided a different basis for 
retired pay. S. 1404, 74th Congress, as originally introduced by 
Senator Sheppard, on page 6, lines 15 to 21, contained what was 
enacted as the fourth proviso of section 5 of the act of July 31, 1935, 
and in the hearings thereon before a subcommittee of the Committee 
on Military Affairs of the United States Senate, the following is 
found, page 20: 

Senator Carry. Now, this last paragraph, line 15, General. That is to get 
rid of the older men? 


General MacArtuur. This is in the law now, Senator. 
Senator Carry. It is in the present law? 
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General MacArtuur. Yes, sir; that is to take care of men who were more 
than 45 years of age when they entered the service. 

Senator Carry. Does this give more pay to the other class of officers? 

General MAcArrHur. No. Very few wen came in after they were 45. 

Senator Carry. Is there anything that you want to explain about that? 

General MacArtuur. No, 

Senator Carry. I think that I understand it. 

Senator CooLmwce. You mean from line 15? 

Senator Carey. Section 5. I think I understand it all right. 

In the Senate report on the bill, no. 115, Seventy-fourth Congress, 
first session, page 9, it was stated with respect to this provision: 

The proposed law permits an officer originally appointed at an age greater 
than 45 years to retire upon completion of not less than 15 nor more than 29 
years’ commissioned service, with the same percent of active pay for each 
complete year of commissioned service as now provided by law. 

In the House of Representatives report no. 1323, Seventy-fourth 
Congress, first session, page 10, the following statement is found with 
respect to this proviso: 

The proposed law permits an officer originally appointed at an age greater 
than 45 years to retire upon completion of not less than 15 nor more than 29 
years’ commissioned service, with the same percent of active pay for each com- 
plete year of commissioned service as now provided by law. 

Both the language of the act and the reports of the committees 
indicate that the language contained in the fourth proviso of section 
5 of the act of July 31, 1935, was to preserve to officers who were of 
an age greater than 45 years when originally appointed, their right 
to 4 per centum of their active pay “when retired”, if the provisions 
contained in section 5 were not more beneficial. It was not intended 
to create the disparity indicated above between an officer just under 
and just over the age of 45 years when originally appointed, nor to 
place a premium on appointment at an advanced age in 1920 in the 
way of retired pay of more than 50 percent compared with officers 
appointed at the same time at an age less than 45 years. 

You are accordingly informed that an officer electing to receive re- 
tired pay computed on the basis of 4 per centum of active-duty pay 
for each complete year of commissioned service will be entitled to 
retired pay computed on his active pay before his retirement in 
advanced rank. Credit for constructive service and retired pay 
based on the advanced rank accorded on retirement as provided in 
section 5 apply to officers who do not elect to receive retired pay 
as provided in the fourth proviso of this section. 


(A-64859) 
LEAVES OF ABSENCE—POSTAL SERVICE 


The rule announced in decision A-64859, January 11, 1986, 15 Comp. Gen. 597, 
that an employee of the Postal Service whose annual and sick leave has 
been exhausted and who is in a nonpay status at the end of a leave year 
is not entitled to annual and sick leave with pay at the beginning of a new 
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leave year, is, as stated therein, applicable to cases where there has been 
no return to a duty status before permanent separation from the service, 
and not to cases where there is such return during the leave year in which 
the annual and sick leave with pay is granted. 4 Comp. Gen. 5, and 15 
id. 597 distinguished. 


Comptroller General McCarl to the Postmaster General, February 25, 1936: 
There has been received your letter of January 27, 1936, as follows: 


Reference is made to your letter of January 11, 1936, A-64859, rendering a 
decision in the case of a deceased employee at Franklin, Virginia. 

The evidence in this case was to the effect that this employee was ill from 
June 4, 1934, until January 11, 1935, when he died, and that he had used all 
of his annual and sick leave prior to July 1, 1934, and was on leave of absence 
without pay. The question then was whether his estate was entitled to the 
compensation for the new period of annual and sick leave beginning with the 
new fiscal year, July 1, 19384. In rendering your decision in this case you 
state: 

“* * * Accordingly, there is for application in this case the general rule 
stated in 10 Comp. Gen. 102, in reference to the leave acts governing depart- 
mental employees, that employees may not be granted annual or sick leave 
of absence with pay at the beginning of a calendar or other leave year imme- 
diately following a period of absence in a nonpay status in the preceding year, 
unless and until there has been a return to duty. As the employee in this case 
never returned to duty after having exhausted all of his annual and sick leave, 
he was not entitled to any compensation at the beginning of the new leave 
year, July 1, 1934, or thereafter.” 

The decision in this case has created some doubt as to the proper adminis- 

tration of the leave laws, especially in view of a previous decision from your 
office in Comptroller General Decision, volume 4, page 5. In that decision, you 
state that: 
“In questions 1 and 2, assuming that the employee was not entitled to dis- 
ability compensation, there would be available for the employee the full 10 
days’ sick leave of absence with pay and the full 15 days’ annual leave of 
absence with pay from July 1, of the second fiscal year although absent until 
the following January 1 because of illness. 27 Comp. Dec. 583; 2 Comp. Gen. 
701. Being already away from duty on account of illness, the employee would 
be entitled to pay for a period of 25 days, exclusive of Sundays and holidays, 
beginning July 1 of the second fiscal year. The employee, of course, would not 
be entitled to any further sick or annual leave with pay during that fiscal 
year after return to duty January 1. 1 Comp. Gen. 245; 3 id. 20.” 

In view of the apparent conflict in these two decisions, it will be appreciated 
if you will advise the Department which one should be followed in the future 
in the administration of the leave acts. 


The facts in the two cases are not the same. Questions 1 and 
2 considered in 4 Comp. Gen. 5, implied that there was an actual 
return to a duty status during the leave year in which the annual 
and sick leave with pay was granted. In the case considered in deci- 
sion A-64859 of January 11, 1936, 15 Comp. Gen. 597, there was 
no return to a duty status and the question presented was whether 
the estate of a deceased employee was entitled to compensation for 
annual and sick leave of the employee who had been continuously 
in a nonpay status from the beginning of the leave year to the date 
of his death. Furthermore, it appears that the employee had elected 
to take leave without pay, it being stated in the postmaster’s letter 
of June 7, 1935, that no payment was made to him for the fiscal year 
1935, “since he had kept expecting to return to duty and did not 
desire either annual or sick leave at the time.” 
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Accordingly, you are advised that the decision of July 1, 1924, 
4 Comp. Gen. 5, is for application in cases where there is involved 
an actual return to duty status during the leave year in which the 
annual and sick leave with pay is granted, and the decision of 
January 11, 1936, is for application in those cases where an employee 
has been continuously in a nonpay status from the beginning of the 
leave year to the date of his permanent separation from the service 
without return to duty status. 


(A-67153) 


TRAVELING EXPENSES—CONVENTIONS—CIVIL SERVICE 
COMMISSION 


The provision for expenses of attendance at meetings of public officials ap- 
pearing in the annual appropriation for the Civil Service Commission for 
the fiscal year 1936, 49 Stat. 6, 8, does not authorize reimbursement to an 
officer of said Commission for traveling expenses incurred in attendance 
at a convention of the National Federation of Federal Employees, such 
convention not being a meeting of “public officials” within the contem- 
plation of said provision. 


Comptroller General McCarl to the President, Civil Service Commission, 
February 25, 1936: 


There has been resubmitted for preaudit your travel voucher 
claiming $87.75 as reimbursement of travel expenses—mileage for 
the use of your personally owned automobile and per diem in lieu 
of subsistence—in connection with a trip from Washington, D. C., 
to Yellowstone National Park; St. Paul, Minn.; Milwaukee, Wis.; 
Chicago, Ill., and return. When originally submitted for preaudit, 
certification was refused by this office pending information whether 
you attended the convention of National Federation of Federal 
Employees while at the Yellowstone Park and for a statement of 
whether the automobile used was owned by you in person. When 
resubmitted the voucher was accompanied by the following explana- 
tion: 

With reference to the account of President Harry B. Mitchell for reimburse- 
ment for travel expenses, submitted for preaudit on Schedule of Disburse- 
ments No. 4608, dated October 8, 1935, and returned without certification on 
October 14, 1935, the following additional facts are submitted for your 
consideration : 

1. President Mitchell attended and addressed the convention held at Yellow- 
stone Park, September 3 to 5, 1935, in accordance with the authorization of 
the Commission contained in minute 1 of August 28, 1935. 

2. The meetings attended are the type of meetings of public officials con- 
templated when the provision contained in the Commission’s annual appropria- 
tion for the fiscal year 1936 was originally enacted into law in the annual 
appropriation for the fiscal year 1914. 


3. The automobile used for transportation from Great Falls to Yellowstone 
Park, and return to Great Falls, is owned by President Mitchell. 
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The act of June 26, 1912, 37 Stat. 184, contains the following 
provisions: 

No money appropriated by this or any other act shall be expended * * * 
for expenses of attendance of any person at any meeting or convention of 
members of any society or association, unless such * * * expenses are 
authorized to be paid by specific appropriations for such purposes or are 
provided for in express terms in some general appropriation. 

The provision in the annual appropriation for the United States 
Civil Service Commission referred to in the explanation above, act 
of February 2, 1935, 49 Stat. 6, 8, is as follows: ' 

* * * including not to exceed $1,000 for expenses of attendance at meet- 
ings of public officials when specifically directed by the Commission; * * * 

While it. is possible that some public officials were in attendance 
at the convention of the National Federation of Federal Employees, 
such a convention is not convened primarily for the consideration of 
public, that is Government, business, but for the business of Gov- 
ernment employees as such. That is to say, it was not a meeting of 
“public officials” within the contemplation of that term as generally 
understood, and it must be held, therefore, that your appropriation 
which provides for “attendance at meetings of public officials” does 
not by specific or express terms authorize the payment from any ap- 
propriation under your administrative control of the expenses of 
attending a convention such as involved in this case. 

However, in view of the room for possible misunderstanding, past 
practices, and the fact you appear to have been engaged on official 
business prior to leaving Chicago on August 29, and after reach- 
ing St. Paul on September 23, use of the appropriation for that por- 
tion of the trip beyond Chicago and return to St. Paul will not be 
objected to in this instance and preaudit action will be taken on the 
voucher accordingly. 


Similar uses of the appropriation may not hereafter be allowed. 


(A-68420) 
TRAVELING EXPENSES—TRANSFERS BETWEEN DUTY STATIONS 





Where travel was performed by an inspector of locomotives of the Inter- 
state Commerce Commission for the purpose of acceptance of a position 
to which nominated and under orders not specifically authorizing reim- 
bursement of traveling expenses as required by statute when transfers 
between official duty stations are to be at Government expense, the fact 
that some offiical business may have been remotely involved in the trip 
does not authorize reimbursement for the expenses incurred. 


Comptroller General McCarl to the Interstate Commerce Commission, Feb- 
ruary 25, 1936: 


There has been considered the following letter dated November 
23, 1935, from Commissioner Frank McManamy, addressed to the 
Audit Division of this office: 
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This letter has reference to the three vouchers attached of Mr. John B. 
Brown for expenses during the period July 23 to August 6, 1935, during which 
time he was in the service of the Commission in the capacity of inspector 
of locomotives. 

For many years Mr. Brown has been employed in the same capacity, with 
headquarters at Portland, Oreg., under a statute which reads, in purt, as 
follows: 

Each inspector shall receive a salary of $4,000 per year and his traveling 
expenses while engaged in the performance of his duty. 

The Locomotive Inspection Bureau is one of the activities under the diree- 
tion of the Interstate Commerce Commission and by order the Commission 
has assigned all matters relating to the work of that Breau to me for ad- 
ministrative direction. Pursuant to the above authority [J directed that Mr. 
Brown report to my office, and during the period in question he was lawfully 
employed as an inspector of locomotives, was absent from his official head- 
quarters, and therefore entitled to expenses under the law. The fact that 
he had been nominated by the President to the position of assistant chief 
inspector was not controlling and it was not at all necessary for him to be 
brought to Washington to assume the duties of that office. He could have 
been sworn in before any notary in Portland and assumed his new duties which 
are largely in the field without the necessity of coming to Washington. 

Under the circumstances it is requested that this matter be given further 
consideration and that the account be certified for payment to Mr. Brown. 
If this further explanation is not sufficient for the preaudit division to allow 
this, I ask that it be referred to the Comptroller General for his review of 
the action of the preaudit division. 

I am attaching copy of a memorandum to me by Mr. Brown in which he 
refers to his conversation with you, and which I understand gives additional 
information which you desired in connection with further consideration of 
the matter. 


The referred-to memorandum of Mr. Brown reads as follows: 


On July 22 I received a telegram from Mr. A. G. Pack, then chief inspector of 
locomotives, I. C. C., as follows: 


WASHINGTON, July 22, 1935—10: 380 a. m. 
Joun B. Brown, 


528 P. O. Building, Portland, Oreg. 


Commissioner McManamy directs that you report to his office here not later 
than morning of July twenty nine. Answer. 


Pack. 


In view of the terseness of the instruction received and the limited time 
involved, I had no recourse but to obey them implicitly, which I did. These 
instructions while very brief were along the lines of similar instructions sent 
out at different times to the various field men when desiring their presence 
in Washington and it is seldom, if ever, stated to one of them why they are 
“ordered in.” I have been an employee of the Interstate Commerce Commis- 
sion, Bureau of Locomotive Inspection, since January 16, 1912, and have never 
questioned “why” I was ordered to do anything; it is not customary. 

There was nothing in this message to me indicating definitely why I was 
ordered to report to Washington, so in accordance with established practice I 
purchased a ticket from Portland, Oregon, to Washington, D. C., and return via 
the shortest and direct route and transacted official business, with officials of 
the Oregon Short Line R. R., and with Inspector of Locomotives S. F. Snod- 
gress at Pocatello, Idaho, and with officials of the Union Pacific System at 
Cheyenne, Wyo. 

From the foregoing statement of facts you can readily see that I did not 
have any definite knowledge as to why I was ordered to report to Commissioner 
McManamy and as I purchased a round trip ticket there was in my mind a 
return to Portland, Oregon. 

I would therefore request that the accounts be resubmitted with the request 
that the Comptroller General review the action of the preaudit office of the 
General Accounting Office. 


It is to be noted that the telegram directing Mr. Brown to re- 
port to Washington, D. C., did not specifically authorize reimburse- 
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ment of travel expenses and/or per diem, as required by statute 
when transfers between official duty stations are to be authorized at 
Government expense. Much stress is laid on the assertion that Mr. 
Brown did not have any knowledge of the purpose for which the 
telegram of July 22, 1935, ordered him to Washington—although it 
is pertinent to note in that connection that his name had been sub- 
mitted to the Senate July 18, 1935, as a nominee for the position of 
assistant chief inspector of locomotives. Whether he knew the 
purpose of the order is not material—the controlling factor being 
the object for which the travel was directed. That is to say, while 
reimbursement for travel expenses is authorized under the ap- 
plicable statute when the travel is performed upon official business 
and pursuant to proper orders, there must clearly appear in such 
cases that “official business” is the primary object of the trip and 
not merely the remote or incidental object. 

It is well established that a Government officer or employee is 
required to place himself at his first place of duty under a new 
appointment at his own expense, such travel being considered as 
involving a “personal” expense as distinguished from a “public” 
expense. There is nothing in the record in this case to indicate that 
any Official business as an inspector of locomotives required the trip 
to Washington, D. C., or that said trip was for any other purpose 
than the acceptance of the position to which he had been nomi- 
nated; and the fact that some “official” business may have been 
remotely involved in the trip is not decisive of the real or true 
character of the trip. 

The preaudit action in charging Mr. Brown with the cost of the 
transportation from Portland, Oreg., to Washington, D. C., procured 
upon Government transportation requests, amounting to $161.77, 
and the certification for payment in favor of the Treasurer of the 
United States in liquidation of that indebtedness, of amounts 
otherwise found due Mr. Brown on vouchers, as follows, $30 on 
voucher no. 1903, $37.15 on voucher no. 1904, 87 cents on voucher 
no. 1496, and $93.75 on voucher no. 3269 (totaling in all, $161.77) 
was correct and proper and is hereby sustained. See 10 Comp. Gen. 
184; id. 229. 


(A-70629) 


TAXES—FEDERAL AND STATE—GASOLINE AND OIL—PURCHASES BY 
VETERANS’ ADMINISTRATION EMPLOYEES AND BENEFICIARIES 


Purchases of gasoline and oil by employees or beneficiaries of the Veterans’ 
Administration traveling under official orders on an actual expense basis 
for which the traveler is reimbursed by the Government must be consid- 
ered purchases for the exclusive use of the United States within the 
meaning of section 401 of the Revenue Act of 1935, 49 Stat. 1025, and tax 
exempt effective October 1, 1935, but it will not be necessary to require 
deduction of the Federal tax in making payment for such purchases. No 
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exemption certificates covering said tax should be issued to dealers by such 
travelers unless it is definitely established that the sale price is exclusive 
of such tax. 

The practice of requiring employees of the Veterans’ Adininistration traveling 
under orders for which the traveler is reimbursed by the Government tu 
use State gasoline exemption forms in making purchases of gasoline or 
furnish receipts in duplicate in lieu thereof where such exemption is 
refused by dealers, should be extended to similar travel by Veterans’ Ad- 
ministration beneficiaries. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Feb- 
ruary 25, 1936: 


There was received your letter of January 31, 1936, as follows: 


There has been received in this Administration Circular Letter No, 124 
of the Treasury Department, Procurement Division, Branch of Supply, dated 
October 2, 1935, addressed to the heads of all departments and establishments 
on the subject of tax exemption on purchases for the exclusive use of the 
United States of articles included in title IV of the Revenue Act of 1932, as 
amended. 

According to the provisions of this circular it will on October 1, 1935, and 
thereafter be necessary to deduct the amount of the Federal excise tax fram 
the purchase price of the articles enumerated in title IV of the Revenue Act 
of 1932 when such articles are purchased for the exclusive use of the United 
States. It is noted that gasoline and lubricating oils are listed as being among 
the articles on which the Federal excise taxes are to be deducted when pay- 
ments are made for the commodities by the Federal Government. In this 
connection it may be stated that both the central office and the field activities 
of the Veterans’ Administration authorize a considerable amount of travel on 
the part of its employees and its beneficiaries on an actual travel expense basis, 
the cost of such travel being eventually borne by the United States through 
the payment of claims of employees and beneficiaries for reimbursement for 
the actual expenses incurred in performing the travel authorized, including the 
costs of gasoline and lubricating oil. 

In the handling of these reimbursement claims of employees at the present 
time it is a requirement that State gasoline tax exemption be secured through 
the use of United States Government motor fuels tax exemption certificate 
(standard form no. 44) or that when dealers refuse to honor such certificates, 
receipts in duplicate showing the different classes of taxes and the amounts 
thereof which have been included in the selling price of the fuel be submitted 
by the travelers with their claims for reimbursement as a condition precedent 
to the approval of reimbursement for such expenses. No such requirement 
has been imposed upon beneficiaries of this Administration, and to attempt 
to do so would doubtless result in the expenses of State taxes being borne 
by the beneficiaries themselves in many cases due to unfamiliarity with require- 
ments as to execution of receipts. 

It is noted that Circular No. 124 directs that certificates and receipts similar 
to standard forms no. 44 and no, 1066 be used in obtaining exemption from 
Federal taxes on various commodities, including gasoline and lubricating oils. 
While the mandatory language employed in the circular is acknowledged to be 
binding upon the procurement activities of this Administration a question 
arises as to whether those numerous and small purchases of gasoline and 
lubricating oils which are made by employees and beneficiaries of this Admin- 
istration for use when traveling under orders issued by the Administration are 
purchases “** * * for the exclusive use of the United States * * *" within 
the meaning of section 620 of the Revenue Act of 1982, as amended by section 
401 of the Revenue Act of 1935, approved August 30, 1935. To require that 
employees who must now execute standard forms no. 44 and no. 1066 for 
exemption from State taxes in connection with each small purchase of gasoline 
also execute an additional set of forms in connection with each such purchase 
to the end that there will be saved to the appropriations of this Administration 
the inconsiderable sums included in the retail prices of these commodities as 
Federal excise taxes, which savings would be offset by a corresponding decline 
in the revenues of the United States, would appear to involve entirely unwar- 
ranted expenditures of time and effort. 

Furthermore, it has been the experience of this Administration with standard 
forms no. 44 and no, 1066 that many dealers from whom purchases of gaso- 
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line are -ordinarily made by employees of the Administration will not 
honor such forms when presented by travelers, which necessitates the taking 
of receipts in duplicate by the travelers. The provisions of Circular Letter 
No. 124 of the Procurement Division apparently do not contemplate that such 
a contingency will arise, but it may be expected that dealers in gasoline and 
oil and subordinate employees of such dealers will be no more inclined to grant 
exemption from Federal taxes on purchases than to grant State tax exemp- 
tion when making sales to individual employees or beneficiaries, 

In view of the uncertainty as to what may be required in dealing with 
the question of exemption from Federal excise taxes on this class of pur- 
chases, the following questions are presented for your consideration: 

1. Are those purchases of gasoline and oil by either employees or bene- 
ficiaries of this Administration when traveling under orders permitting reim- 
bursement for the cost of gasoline and oil necessary for the performance of 
such travel to be considered as purchases for the exclusive use of the United 
States within the meaning of section 620 of the Revenue Act of 1932, as 
amended by section 401 of the Revenue Act of 1935, approved August 30, 
1935? 

2. If such purchases come within the scope of section 401, what additional 
forms are to be executed by the travelers for the purpose of obtaining exemp- 
tion from Federal excise taxes? 

3. In the event of refusal of dealers to honor requests for exemption from 
payment of Federal excise taxes, what procedure should be adopted in order 
that the appropriations of this Administration may not be unnecessarily depleted 
through payment of Federal excise taxes on these articles included in reim- 
bursement claims for costs of gasoline and oil? 

An early reply to these questions would be appreciated. 


Purchases of gasoline and oil by employees or beneficiaries of your 
Administration while traveling under official orders, the cost of such 
supplies being ultimately borne by the Government through reim- 
bursement to the traveler, must be considered as purchases for the 
exclusive use of the United States under sections 620 and 621 of the 
Revenue Act of 1932, as amended by section 401 of the Revenue Act 
of 1935, approved August 30, 1935, 49 Stat. 1025. However, it does 
not necessarily follow that the Federal excise tax must be deducted 
in connection with every such purchase. 

In this connection it appears that most of the purchases in ques- 
tion are made from wayside dealers. The law as amended above 
does not exempt from the tax articles sold by a manufacturer, pro- 
ducer, or importer to a dealer and resold by such dealer to the 
United States, but provides for a credit or refund to a manufac- 
turer, producer, or importer in the amount of the tax with respect 
to the sale of any article to any vendee, if the manufacturer, etc., 
has in his possession such evidence as the regulations of the Com- 
missioner of Internal Revenue may prescribe, that on or after 
October 1, 1935, such article was, by any person, resold for the ex- 
clusive use of the United States, any State, Territory of the United 
States, or any political subdivision of the foregoing, or the District 
of Columbia. The regulations issued by the Commissioner of Inter- 
nal Revenue and approved by the Acting Secretary of the Treasury 
November 12, 1935, Treasury Decisions 4604 and 4605, provide, in 
part, as follows: 

On and after October 1, 1935, no sale may be made tax-free by the manu- 


facturer to a dealer for resale to the United States, any State, Territory of the 
United States, or any political subdivision of the foregoing, or the District of 
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Columbia, even though it is known at the time of the sale that the article will 
be so resold. However, where any dealer resells a tax-paid article on or after 
October 1, 1935, to any of the governmental units named above for its 
exclusive use, the manufacturer who paid the tax to the United States on his 
sale of the article in question may secure a refund or credit in accordance 
with the provisions of article 71, as amended. 

In the case of a sale of a taxable article by a manufacturer to a dealer, 
where title passes through one or more persons in a chain of sales from the 
manufacturer to a consumer, and such article is, on and after October 1, 
1985, used, or resold for a purpose or use. specified in section 621 (a) (3) 
(A)—the manufacturer who paid the tax to the United States may be allowed 
a refund or may take credit against the tax shown to be due upon any subse- 
quent monthly return in the amount of tax paid by him with respect to the 
sale of such article, provided he can establish by satisfactory evidence (1) 
that such article has been used, or resold, for one of the uses specified in 
such section, (2) the name and address of the ultimate vendor, (3) the name 
and address of the consumer, and the use made or to be made of such article, 
(4) the date the tax on his sale of such article was paid to the United States 
and (5) that he has repaid or agreed to repay the amount of such tax to the 
ultimate vendor, or has obtained the consent of the ultimate vendor to the 
allowance of the credit or refund. 


It is not clear that the provisions of Circular Letter No. 124, is- 
sued October 2, 1935, by the Treasury Department, Procurement 
Division, were intended for application to purchases of the char- 
acter here involved. But be that as it may, in decision of this office 
dated January 7, 1936, A-67600, 15 Comp. Gen. 588 with respect to 
the effect of the law and reyulations, supra, upon contract purchases 
of gasoline by the United States, it was held: 


Neither the revenue law nor the regulations of the Commissioner appear to 
be mandatory upon the seller so far as sales to the United States are con- 
cerned, that is to say, under said law and regulations such sales may be made 
without payment of the tax thereon or the tax may be paid and refund 
claimed. The law provides that “under regulations issued by the Commis- 
sioner” no tax shall be imposed. The regulations issued by the Commissioner 
place upon the manufacturer the entire responsibility of establishing the facts 
entitling him to credit or refund. It appears that both the law and the 
regulations leave a bidder, manufacturer, or otherwise, free to include or 
exclude the amount of the tax in submitting bids to the Government, subject 
to the provision that if the bid excludes the tax, the contractor may comply 
with the Commissioner’s regulations and obtain relief therefrom, while if 
the price includes the tax, he, of course, would not be entitled to relief. It 
would appear further that so far as the Government is concerned, the net 
result is the same in either event. * * * 

” * ak * * * *~ 


Since the right of a contractor to relief from or refund of the tax imposed 
by title IV of the Revenue Act of 1932, as amended, is wholly dependent upon 
the establishment by the contractor that the articles involved have been sold 
to the Government tax free, or that the price to the Government did not in- 
clude any amount as a result of the tax, the conclusion stated in Circular 
Letter No. 124, October 2, 1935, of the Treasury Department, Procurement 
Division, that— 

“It will be necessary to deduct the amount of the Federal excise tax from 
the purchase price of the articles enumerated in said title IV of the Revenue 
Act of 1932.” 
does not appear to be in entire accord with the law and regulations, supra. 
As pointed out, the right of the contractor to remission or refund of the tax 


is dependent upon whether a sale is actually made to the Government tax 
7 = 


The quoted reasoning applies with equal force to transient non- 
contract purchases by employees or beneficiaries of your Administra- 
tion. In addition, it would appear far simpler to permit the 
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traveler to pay the tax and claim reimbursement for the full price 
of the gasoline or oil, including the tax—in which event there would 
be no refund or credit to the taxpayer—than to require him to pre- 
sent exemption certificates, with the attendant difficulty of persuad- 
ing small dealers to accept such certificates and the increased book- 
keeping which such procedure would require of the dealers, the pro- 
ducers, and the Bureau of Internal Revenue, without any compensa- 
tory benefit to the United States. 

Accordingly, you are advised that it will not be necessary to re- 
quire deduction of the Federal tax from payment for purchases of 
gasoline and oil made by employees or beneficiaries of your Adminis- 
tration traveling on an actual expenses basis, and no exemption cer- 
tificates on the form prescribed in the Commissioner’s regulations, or 
otherwise, should be issued by such travelers covering the Federal 
tax unless it be definitely established that the sale price is exclusive 
of such tax. 

The established procedure with respect to State gasoline taxes will, 
of course, continue to be followed by the employees of your Adminis- 
tration, and in this connection no valid reason appears for the dis- 
tinction which has apparently been heretofore made, as to payment 
of State taxes, between purchases by employees and by beneficiaries, 
since purchases by both classes are equally for the use of the United 
States. 


(A-65865) 


TRANSPORTATION—FREIGHT CHARGES—MINIMUM CARLOAD 
WEIGHTS 





Where in connection with a shipment of trucks a car of greater capacity than 
that required is furnished by the carrier without request or direction of 
the Government agent, who also takes no part in the loading or sealing of 
the car, and the carrier tenders carload transportation of freight automo- 
biles in shorter cars sufficient in length to accommodate the shipment in 
question at fixed minimum carload weights, there is no authority for pay- 
ment of freight charges in excess of the fixed minimum carload weight of 
the shorter car, 





Decision by Comptroller General McCarl, February 26, 1936: 

The Los Angeles & Salt Lake Railroad Co. claims $104.15 dis- 
allowed by settlement T-95977, dated November 21, 1934, upon the 
carrier’s bill GF-443-383 for transportation of two dump trucks, 
10,200 pounds, as from Colton, Calif., to Overton, Nev., under bill 
of lading NPS (ECW) no. 4802, dated November 10, 1933. 

The shipment apparently was forwarded from Colton November 
16, 1933, in car UP 151439, an automobile car 50 feet 3 inches in 
length, and having staggered doors 12 feet in width. The carrier’s 
bill stated the charge as $274.85—$2.70 as for switching the shipment 
from the Southern Pacific Co. to the Los Angeles & Salt Lake Rail- 
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road at Colton, plus $272.15 as for transportation over the latter car- 
rier’s line from Colton to Overton on the basis of a minimum car- 
load weight of 19,440 pounds and the Colton-Overton second-class 
rate of $1.42 per 100 pounds (less 1.411 percent for land grant). 

The settlement allowed the switching charge plus $168 on the 
basis of a minimum carload weight of 12,000 pounds and the $1.42 
rate (less 1.411 percent for land grant) because—‘Minimum for 36 
foot car applies account no indication shipment tendered as carload.” 

The carrier sets forth it has been advised— 

Shipment loaded by shipper, seal used on car, truck occupied two-thirds or 
more of floor space. Billed out as a carload—probably tended [tendered] 
as a carload as shipper hired help to load car. 
ane believe that correct charges have been assessed on basis of size of car 
used especially in view of the fact that car with wide side doors was ordered 


and only large cars have wide side doors and then also shippers sealed car 
which went through to destination without other freight therein. 


Consolidated freight classification no. 8 names a carload rating of 
second class for freight automobiles, minimum: weight 12,000 pounds 
(for a car not exceeding 36 feet 6 inches in length) subject to classifi- 
cation rule 34 which provides (sec. 6) that the minimum carload 
weight to be charged for a car 50 feet 3 inches in length shall be 
19,440 pounds except when furnished by carrier in lieu of a shorter 
car ordered by the shipper in which event— 
the minimum weight for the car furnished shall be that fixed for the car 


ordered, except that when the loading capacity of the car is used the minimum 
weight shall be that fixed for the car furnished. 


Section 4 of the same rule provides— 


Except when furnished by carrier in place of a shorter car ordered if a 
car over 36 feet 6 inches in length is used by shipper for loading articles sub- 
ject to rule 34, without previous order having been placed by shipper with 
carrier for a car of such size, the minimum weight shall be that fixed for the 
car used. 

Presumably, the provisions of classification rule 34 are the basis 
for the minimum carload weight of 19,440 pounds charged for by 
the carrier. It appears, however, that the governing tariff here 
(Los Angeles & Salt Lake Railroad no. 133E, I. C. C. no. 606) is 
subject to minimum carload weight provisions set forth in P. F. 
T. B. exception sheet no. 1-0, issued by F. W. Gomph under I. C. C. 


no. 1098, as follows: 


Vehicles, motor, viz: * * * 
Automobiles, freight, set up. 
* * * 
Minimum weight: In cars 
86 feet 6 inches and under 


Over 36 feet 6 inches to and including 41 feet 6 inches ) 
Over 41 feet 6 inches to and including 51 feet_._.__-__..---------------- 15, 000 


It seems, therefore, that the carrier would not be entitled in any 
event to charge as for the minimum carload weight of 19,440 pounds. 
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The administrative office report in this matter shows as follows: 

These two trucks were included in a shipment of four trucks in 
one car from Glacier National Park, Mont., to Colton. The four 
trucks so shipped were reconsigned at Colton—two to Phoenix, 
Ariz., and the two here concerned to Overton, Nev. The superin- 
tendent, Mission Indian Agency, Riverside, Calif., acting as con- 
signor in connection with the latter two trucks, telephoned the ship- 
ping instructions to the carrier; did not order any specific size car 
and left it to the carrier’s “discretion * * * whether or not the. 
shipment was to be made as a carload”; and did not load the ship- 
ment or supervise its loading. The reason for the use of a 50-foot 
38-inch car is not known but—‘We do know that ordinarily three 
trucks can be shipped in a 40-foot car and four trucks in a 50-foot 
car”—and the car was sealed by the Southern Pacific Co. 

It seems manifest that the combined length of these two trucks 
would not prohibit their being loaded in a car 36 feet 6 inches in 
length and it is to be-noted that the carrier’s advices—“truck occu- 
pied two-thirds or more of floor space”—are not inconsistent with 
such loading. 

The carrier held itself out as tendering carload transportation of 
freight automobiles in cars 36 feet 6 inches in length on the basis 
of a minimum carload weight of 12,000 pounds. In Use of Privately 


Owned Refrigerator Cars, 201 I. C. C. 323 (373), the Interstate 
Commerce Commission said— 


It is well-settled law that it is the duty of common carriers by railroad to 
furnish such cars as may be reasonably necessary for the transportation of 
all the commodities they hold themselves out to carry. * * * It is optional 
with them, whether they exercise that right by furnishing cars owned by them, 
cars owned by other carriers, or cars leased from independent con- 
tractors. * * ® 


See, also, Interstate Commerce Commission Freight Tariff Circular 
No. 20, rule 66. 

Upon this record, there appears no justification for charges based 
on a minimum carload weight in excess of 12,000 pounds. Further- 
more, it appears that the carrier did not transport the shipment to 
Overton but, instead, delivered it at Moapa, Nev., the second-class 
rate from Colton to Moapa being $1.39 rather than $1.42 as claimed 
by the carrier. Accordingly, the applicable charge appears as 
$167.19, computed as follows: 

Switching at Colton 


Colton to Moapa, 12,000 pounds @ $1.39 per 100 pounds_________-______ 
Land-grant deduction 1.386 per cent 
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The carrier should remit $3.51 within a reasonable time or 
submit for consideration reasons why an equivalent deduction should 
not be made in settlement of an open account. 


(A-61704) 


DAMAGES—PRIVATELY OWNED AUTOMOBILE—TRAVEL ON MILEAGE 
BASIS—FOREST SERVICE 


The allowance of mileage to an employee of the Forest Service for the use of his 
personally owned automobile while engaged on official travel precludes 
any additional allowance for damage to said automobile incident to such 
travel notwithstanding the provisions of the act of January 31, 1981, 46 
Stat. 1052, authorizing reimbursement to owners for loss, damage, or 
destruction of horses, vehicles, etc., obtained by said service for its use 
from employees. 6 Comp. Gen. 2 distinguished ; 15 id. 76 amplified. 


Comptroller General McCarl to the Secretary of Agriculture, February 27, 
1936: 


Consideration has been given your letter of September 10, 1935, as 
follows: 


Reference is made to your decision A-61704 dated July 26, disallowing the 
claim of William (Wellman) Holbrook in the amount of $92.25 on voucher 
2357 paid by H. L. Redlingshafer, Juneau, Alaska. 

As your decision is apparently based on section (a) instead of section (c) of 
the act of January 31, 1931 (46 Stat. 1052), it seems proper to ask that the case 
be reconsidered. The hiring of Mr. Holbrook’s automobile in this instance had 
no relation whatever to section (a) of the act. His automobile was being 
operated under the provisions of the Travel Act on a mileage basis, being used 
for his own official travel. The contracts made in these cases in addition to 
providing for use for the individual's official travel usually contain a “provision 
for other use of the car when required in the Government's interest, which fur- 
ther provision, however, does not alter the fact that use for his own travel 
is under the mileage law and not under section (a) of the act of January 31, 
1931. 

Section (c) of the act of January 31, 1931, was enacted as a substitute for 
the reimbursement provision in the act of March 4, 1913 (37 Stat. 843; sec. 
502, title 16, U. S. C.), the other two sections, (a) and (b), having been in- 
cluded because of decisions prohibiting all contracting with employees and the 
furnishing of feed and housing for animals and garage space for automobiles 
used in official work. In considering the act of March 4, 1913, in relation to the 
operation of cars for the owner’s travel in official work it was decided in 6 
Comp. Gen. 2 that operation at a mileage rate does not preclude allowance of a 
proper claim for the cost of extraordinary repairs. Decision 21 Comp. Dec. 
250 referred to in 6 Comp. Gen. 2 held that the Secretary of Agriculture had 
the right to determine and allow claims for damage and the language in para- 
graph (c) of the 1931 act is quite similar to that in the 1913 act. 

Following the two decisions mentioned it has been the practice over a period 
of years to allow claims for damage other than ordinary breakage and repairs 
for cars operated on a mileage basis under the Travel Act, and heretofore such 
allowances have not been questioned by your office. My approval of these 
claims and the act itself are in recognition of the fact that cars operated on 
work of the Forest Service frequently encounter unusual conditions, such as 
rocks, logs, unusually steep grades, sharp curves, unimproved roads, etc., and 
that animals employed in the forests in mountain regions are subject to greater 
hazards than are ordinarily encountered. 

In this particular case the accident was unusual. The road on which it 
occurred lay along a very steep hillside and the heavy rains common in south- 
eastern Alaska had loosened the rocky soil surrounding the root struc- 
ture of the tree to such an extent that it allowed the tree to fall directly 
across the roadway at about the time that Holbrook’s car reached this point. 
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Although his speed was not excessive he was unable to stop his car in the 
few feet available, as the tree fell at the moment that he was approaching 
the point; consequently it appeared to this office that the claim was such as 
is properly allowable under the act and under national forest regulation A-5 
made pursuant thereto as interpreted by previous decisions. The claim was 
approved after consideration by the solicitor of the Department, who advised 
that it was properly allowable under the provisions of the act of January 31, 
1931. 

Concerning your reference to decision 7 Comp. Gen. 284, it appears the disal- 
lowance in that instance was based on the premise that in the absence of 
specific legislation such as exists as to the Forest Service allowance of mileage 
precludes any additional allowance for repairs. That decision mentions that 
the reimbursement authority extends only to the Forest Service and that the 
claim under consideration had no connection with the Forest Service. Based 
on a careful reading of that decision it is a logical inference that had it been 
a Forest Service case the claim would have been allowed. 

In_view of the fact that it has been the uniform practice to allow such 
claims without question, I should appreciate your reconsideration of the July 
26 decision. 


The act of January 31, 1931, 46 Stat. 1052, provides: 


That so much of the act approved March 4, 1913, as provides: “That hereafter 
the Secretary of Agriculture is authorized to reimburse owners of horses, 
vehicles, and other equipment lost, damaged, or destroyed while being used 
for necessary fire fighting, trail, or official business, such reimbursement to be 
made from any available funds in the appropriation to which the hire of such 
equipment is properly chargeable” (section 502, title 16, United States Code) 
is hereby amended to read as follows; “the Secretary of Agriculture is author- 
ized, under such regulations as he may prescribe: 

“(a) To hire or rent property from employees of the Forest Service for the 
use of officers of that service other than use by the employee from whom 
hired or rented, whenever the public interest will be promoted thereby: Pro- 
vided, That the aggregate amount to be paid permanent employees under 
authorization of this subsection, exclusive of obligations occasioned by fire 
emergencies, shall not exceed $3,000 in any one year. 

“(b) To provide forage, care, and housing for animals, and storage for 
vehicles and other equipment obtained by the Forest Service for the use of 
that service from employees. 

“(c) To reimburse owners for loss, damage, or destruction of horses, vehicles, 
and other equipment obtained by the Forest Service for the use of that service 
from employees or other private owners: Provided, That payments or reim- 
bursements herein authorized may be made from the applicable appropriations 
for the Forest Service: And provided further, That except for fire-fighting 
emergencies no reimbursement herein authorized shall be made in an amount 


in excess of $50 in any case unless supported by a written contract of hire or 
lease.” 


Assuming arguendo that section (c) of the above act might other- 
wise be applicable to the present case, said section limits reimburse- 
ment to $50 in any case unless supported by a written contract of 
hire or lease. It would be absurd to require a contract for hire or 
lease, which, under the statute, can only be made when for the use 
of an employee other than the owner, if reimbursement for damages 
were to be made when the vehicle was used for purposes other than 
those covered by the contract for hire or lease. That is to say, the 
damages for which reimbursement in excess of $50 is claimed must 
have been the result of or caused by the use of the automobile for a 
purpose covered by the contract. 

It is admitted in the letter, swpra, that the hiring of the automobile 
in this instance by the Forest Service had no relation whatever to 
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section (a) of the act, supra, but that, on the contrary, the automobile 
was being operated on a mileage basis under the Travel Act. Where 
an employee uses his own automobile it is difficult to perceive how 
it could be said that the vehicle was “obtained by the Forest Service 
for the use of that Service” for the purposes of reimbursement for 
damages to the vehicle while being used by the owner thereof within 
the meaning of sectiou (c) of the act. Any attempt to provide in 
the contract of hire for payment of damages to the owner of a 
vehicle while such vehicle is being used by the owner himself on 
official business would appear to be outside the scope of the act. 
But, be that as it may, the act of February 14, 1931, 46 Stat. 1103, 
provides : 

That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the Presi- 
dent, not to exceed 3 cents per mile for the use of his own motor cycle or 7 
cents per mile for the use of his own automobile for such transportation, when- 
ever such mode of travel has been previously authorized and payment on 
such mileage basis is more economical and advantageous to the United States. 


This act shall take effect July 1, 1931, and all laws or parts of laws are 
hereby modified or repealed to the extent same may be in conflict herewith. 


The maximum mileage rates specified in the above act were re- 
duced to 2 cents and 5 cents, respectively, by the act of March 3, 
1933, 47 Stat. 1516. It will be noted that the Mileage Act, supra, 
was approved after the act of January 31, 1931, swpra, repealed 
all laws or parts of laws in conflict therewith, and prescribed the 
maximum mileage payments which may be allowed for the use of 
an employee’s privately owned automobile by the owner thereof 
when traveling on official business. 

You refer to the decision in 6 Comp. Gen. 2, as holding that 
the operation of an automobile upon a mileage basis did not pre- 
clude reimbursement to the owner for damages. The automobile in 
that case, however, was being operated under a contract of hire, 
fixing a mileage rate as a consideration for the use of the automo- 
bile and the contract specifically provided also for liability for 
loss or damage during the period of hire. That contract was 
entered into pursuant to the act of March 4, 1913, 37 Stat. 843, which 
did not contain the restrictive provisions for hire as in the 1931 
act, swpra. 

In decision of October 24, 1927, 7 Comp. Gen. 284, it was held 
that the allowance of mileage for travel in a personally owned auto- 
mobile, under the act of May 11, 1926, 44 Stat. 530, being a com- 
mutation of the expense of operating such vehicle, precluded any 
additional allowances for repairs thereto incident to such travel. 
The wording of the said act of 1926 was similar to that of the act 
of February 14, 1931, except that it was limited to employees of 
the Department of Agriculture. There was no inference to be 
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drawn therefrom that a different conclusion would have been reached 
had the employee been an employee under the Forest Service. 

As the automobile in the present case was being operated by the 
owner thereof while engaged on official travel, the mileage allow- 
ance in accordance with the act of February 14, 1931, as amended, 
precludes any additional allowances for damages or repairs. 


The decision of July 26, 1935, 15 Comp. Gen. 76, must be and is 
affirmed. 


(A-68585) 


EXPERIMENTS—USE OF HUMAN SUBJECTS—NONPERSONAL SERVICE 
BASIS 


There is no legal objection to the use of human subjects in lieu of animals 
by the Bureau of Chemistry and Soils, Department of Agriculture, in 
experiments and investigations required by law under a nonpersonal service 
contract with an educational institution providing for no payment of 
salary, and for no privity between the Government and the human sub- 
jects selected by the educational institution. 14 Comp. Gen. 404 dis- 
tinguished. 


Comptroller General McCarl to the Secretary of Agriculture, February 27, 
1936: 


There was received your letter of December 5, 1935, as follows: 


The Bureau of Chemistry & Soils of this Department has for several years 
been conducting toxicological and pharmacological research on foods, feeds, 
insecticidal and fungicidal materials and special chemical constituents derived 
from plant and other material, in cooperation with the Department of Phar- 
macology of the School of Medicine of Stanford University with headquarters 
at San Francisco, California. 

Beginning with the fiscal year 1932, formal agreements have been executed 
and renewed from year to year in accordance with the provisions thereof. A 
new agreement was entered into for the fiscal year 1935, which was renewed 
for the fiscal year 1936, as per copies of the agreement and correspondence 
herewith. 

The aforesaid researches have proven most satisfactory and have been ac- 
complished efficiently and expeditiously, and it is believed remarkable results 
have been attained. The experiments previously conducted have been based 
on the use of animals, and it is now highly desirable to test certain of the in- 
secticides to human subjects. The only satisfactory means available to the 
Burean to conduct these tests is to place a few persons in the Wniversitv Hos- 
pital where a satisfactory and accurate control can be maintained. Said pa- 
tients will he in the hospital for periods of seven davs each, at a hosnitalization 
expense of $3.50 per day, and blood and urine examinations at $1.00 per day, 
the hospital to assume all responsibility for the patients, conduct the test, 
record and make the results available to the Bureau for its researches. An 
attemnt was made to use “out patients” of the hospital, which. however, proved 
unsatisfactory, for the reason that complete cooperation of the patients could 
not be obtained. The method now proposed is to reimburse the hospital at the 
rate of $3.50 per day for the hospitalization of each patient, and $1.00 per day 
per natient for blood and urine examinations, the first experimental test to be 
accomplished on not more than ten patients. The estimated expenditure for 
these tests will not exceed $350 for the current year, reimbursement to be made 
to the hospital upon submission of duly itemized and certified vouchers. 

In submitting this case. we are not unmindful of your decision of November 
21, 1934, to the Federal Trade Commission (14 CGC. G. 404), but it is believed 
that the rule laid down in that case is not for application in the instant matter 
since no money will be paid to the individuals on whom the tests are made, 
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the only costs in connection with the tests being to the hospital to reimburse 
it for the work performed under the cooperative agreement. 
Your decision is requested whether the proposed expenditure is authorized. 
Copies of the agreements are enclosed herewith. 


The Department of Agriculture Appropriation Act 1936, approved 
May 17, 1935, 49 Stat. 265, under the main heading, “Bureau of 
Chemistry and Soils”, and subheading “Salaries and expenses”, pro- 
vides in part as follows: 


For all necessary expenses connected with the investigations, experiments, 
and demonstrations hereinafter authorized, independently or in cooperation with 
* * * universities * * * including the employment of necessary persons 
and means in the city of Washington and elsewhere * * * as follows: 

* * * + * cd * 


Agricultural chemical investigations: For conducting the investigations con- 
templated by the act of May 15, 1862 (U. S. C., title 5, secs. 511, 512), relating 
to the application of chemistry to agriculture; for the biological, chemical, 
physical, microscopical, and technological investigation of foods, feeds, drugs, 
and insecticides and substances used in the manufacture thereof, including 
investigations of the physiological effects of such products; * * * 


The contract between the Bureau of Chemistry and Soils and Stan- 
ford University covering the fiscal year 1935, which has been ex- 
tended to cover the fiscal year 1936, contains the following provision : 


In consideration of the fact that Stanford University is furnishing free of 
eost the necessary quarters for this researeh work, all heat, light, general 
janitor service, and the use of its apparatus and special equipment when 
such use does not interfere with the regular requirement of the school of 
medicine, the Department of Agriculture agrees to reimburse Stanford Uni- 
versity for such services and supplies as may be necessary from time to time 
in the care and handling of the experimental animals from appropriations made 
available therefor, 


Reimbursement for “services and supplies as may be necessarv 
from time to time in the care and handling of experimental animals” 
is specifically authorized under the appropriation quoted. 

The use of humans in lieu of animals in the experiments and 
investigations required by the law, reported to be essential for the 
completion of the experiments, is proposed on a nonpersonal service 
basis on substantially the same basis as for the care of the animals, 
that is, board, room, and laboratory examinations. No payment of 
salary is proposed and there is no privity between the Government 
and the human subjects selected. This does not constitute the 
employment of personal services and is not objectionable for the 
reasons stated in the decision you cite, involving the temporary 
employment of a person to have her hair dyed with an advertised 
solution and of an operator to apply the treatment, or the decisions 
cited therein involving the employment of persons for use in the 
transfusion of blood. 

You are advised, therefore, there appears to be no legal objection 
to the proposed payment. The copies of the agreements with Stan- 
ford University for the years 1933, 1934, and 1935 are returned, as 
requested. 
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(A-68650) 


REAL ESTATE—CONDEMNATION—RENT SUBSEQUENT TO 
DECLARATION OF TAKING 


Title to property involved having passed to the Government on the filing of 
the declaration of taking and deposit of compensation under the act of 
February 26, 1931, 46 Stat. 1421, the right to rentals accruing thereafter 
is in the United States notwithstanding complications required the sub- 
sequent filing of a consent decree, nothing in said decree having divested 
the Government of title, and payments alleged to have been made by the 
former owner for taxes arising against the property subsequent to the 
declaration date may not be set off by said owner against rents colleeted 
by it subsequent thereto. 


Comptroller General McCarl to the Secretary of the Treasury, February 27, 
1936: 


There was received your letter of July 15, 1935, as follows: 


Reference is made to the land acquired through condemnation proceedings 
for a post office site at Swarthmore, Pennsylvania. 

Title to the aforesaid land became vested in the United States November 5, 
1934, the date the declaration of taking was filed and the amount of compen- 
sation deposited into the registry of the court. The cost of the property to the 
Government was $14,000. The Swarthmore National Bank and Trust Company 
was the vendor. 

The buildings and improvements on the land also became the property of 
the Government. The custodian was directed to serve notice on all tenants for 
the vacation of the premises and to collect rental at the rate paid to the former 
owner for use and occupancy thereof covering the period from November 5, 
1934, the date of acquisition of title to the property, to the date of vacation. 

The custodian wired this division under date of January 31, 1985, that 
possession of the site and building located thereon was surrendered to him on 
said date. 

The custodian has also reported that the Swarthmore National Bank and 
Trust Company collected the sum of $100.84 from the former tenant for use 
and occupancy of the premises covering the period from November 5 to De- 
cember 31, 1934, which is at the rate approximately 5% per annum of the 
purchase price prorated monthly. 

The solicitor for the Swarthmore Bank and Trust Company, Mr. Albert N. 
Garrett, has declined on behalf of the bank to make payment to the Govern- 
ment of the amount which was paid to said bank by the former tenant, but 
has made a compromise offer, the amount of $46.84 in settlement of the Govern- 
ment’s claim on the basis of $100.84 less a credit of $54.0) for certain taxes 
on the property for the year 1934. 

The construction engineer now in charge of this project has forwarded to 
this Department a letter addressed to him by the solicitor for the bank under 
Cate of May 16, 1935, again offering to pay the United States the sum of $46.84 in 
full settlement of all claims for rental due from the vendor for use and occu- 
pancy of the premises. 

This Department is not disposed to accept the aforesaid amount, inasmuch 
as it is less than one-half of the sum due, namely, $100.84. 

Photostatie copies of all correspondence pertinent to the case are herewith 
inclosed. It will be appreciated if you will endeavor by correspondence to 
collect from the vendor the amount of rental which was paid to it for use 
and occupancy of the premises subsequent to November 5, 1934. 

In the event settlement of this claim is not made by your office, this Depart- 
ment should be so informed in order that the matter may be referred to the 
Attorney General of the United States with the request that appropriate legal 
proceedings be instituted looking toward the payment to the Government of 
the aforesaid rental as contemplated by letter of February 7, 1931, from the 
Attorney General and addressed to the various Departments and Establish- 
ments of the Government. 

The construction engineer (custodian of the site) has collected from the 
former tenant the rental due for use and occupancy of the premises covering 
the period from January 1, to January 31, 1935, on which date he vacated. 

A copy hereof has been forwarded to the construction engineer for his file. 
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It appears the bank bases its objections to refunding the rental on 
the fact that while the declaration of taking was filed on November 
5, 1934, complications arose resulting in the filing of a consent decree 
on February 15, 1935, which it is stated, was understood by all par- 
ties concerned as being the date of settlement. In letter of April 
8, 1935, from the United States attorney for the eastern district 
of Pennsylvania, it is stated that the transfer of the property was 
effected amicably after certain technical obstacles were overcome, 
and that it was his opinion that the matter should be considered 
closed without pressing the claim for rent. 

Obviously title to the property passed to the Government on the 
filing of the declaration of taking and the right to all rentals ac- 
cruing thereafter is in the Government. Act of February 26, 1931, 
46 Stat. 1421. 

There is nothing in the consent decree divesting the Government 
of this title and neither the opinion of the United States Attorney 
nor of the solicitor of the bank as to the rights of the parties under 
the decree would change its effect nor divest the Government of 
its rights in this respect. It is not apparent why the proper Gov- 
ernment official did not coilect the rent currently from the tenant 
instead of permitting the former owner to continue to collect it. 

The full amount of rent accruing after November 5, 1934, and 
collected by the bank is for payment to the Government. Neither 
may a less amount be accepted as a compromise nor because the 
bank made payment of any amount on account of the taxes alleged 
to have accrued after November 5, 1934. No such tax liability 
chargeable to the Government could arise against this property and 
any payment thereof may not be used as a set-off against rents 
collected for this period. Accordingly, settlement will issue in 
favor of the United States in the sum of $100.84 and collection thereof 
will be proceeded with in the usual manner. 


(A-68882) 


CONTRACTS—EXCESS DELIVERIES—ENVELOPES FOR DISTRICT OF 
COLUMBIA 


There is no binding obligation upon the District of Columbia to make pay- 
ment for envelopes voluntarily delivered in excess of contract require- 
ments, but payment for such excess at the contract price will not be 
objected to if there exists a present contemplated need therefor and 
the prevailing price is not lower than at the time of the contract. 
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Comptroller General McCarl to the President, Board of Commissioners, Dis- 
trict of Columbia, February 27, 1936: 
There has been considered your letter of December 13, 1935, as 
follows: 


Herewith is voucher dated November 21, 1935, in the amount of $368.18, in 
favor of the Old Colony Envelope Company covering excess over order de- 
livery of 41,000 brown craft envelopes to be used in the mailing of automobile 
identification plates, on Contract No. DC i 5274 dated June 27, 1935, for the 
furnishing of 190,000 envelopes, also enclosed. The complete shipment of 
251,000 envelopes was received August 6, 1935, and a voucher in the amount 
of $1,706.20 for 190,000 envelopes, the quantity stipuated in the contract, and 
was paid on Voucher No. 119123 dated November 25, 1935. The voucher in 
dispute herewith represents the cost of the excess delivery of 41,000 envelopes, 
the check for $1,706.20 for the net amount of the order having been accepted 
under protest by the contractor. 

The Superintendent of the D. C. Reformatory has submitted this voucher 
through the customary channels with the following explanation: 

“* * * please be advised that we have approved a voucher in the amount 
of $1,706.20 which will pay for 190,000 envelopes. We are also signing an 
additional voucher in the amount of $368.18, which is for the excess delivery of 
41,000 envelopes. 

“We can use the additional envelopes if you are agreeable for the payment 
of same and the permitting of our retaining these envelopes for the contem- 
plated increase in registrations, and the necessity of keeping a surplus supply 
of envelopes on hand.” 

The contractor, the Old Colony Envelope Company, explains this overship- 
ment in a letter addressed to the Assistant Auditor, D. C., dated October 11, 
1935, enclosed herewith. 

The Commissioners are of the opinion that the contractor acted in good faith 
in an earnest desire to give the District of Columbia the advantage of prevail- 
ing low prices, and since the overshipment has developed into a distinct bene- 
fit to the District of Columbia, financially and otherwise, it is requested that 
you advise the Commissioners whether any objection will be raised in the 
disbursing officer’s account to the payment of this voucher. 


The referred-to letter of October 11, 1935, from the contractor is 
as follows: 


The writer wishes to confirm his visit with you yesterday when we discussed 
the subject of overshipment of tag envelopes on order #PO-18266 of June 28th. 
The reason for this overshipment was only on our desire to be of help to your 
Department by making an overshipment of approximately 21 M envelopes. 

We felt, and we had every reason to believe from the conversations which we 
had had while this order was being discussed, that you would require addi- 
tional envelopes this year to take care of the increased registration brought 
about by the influx of additional help in Washington this year for the new 
departments which were contemplated being set up. 

We felt, and justly so, that if we could run an additional 21 or 25 M envelopes 
that it would save the Department later on approximately $5.00 to $6.00 per M 
or about $100 to $125.00. This was the first order which we had ever received 
from the District of Columbia for envelopes; and you may rest assured that 
we have learned our lesson, and never again will we make an overshipment on 
any orders which we are successful in obtaining. We hope, therefore, that you 
will not penalize us for our desire to be of assistance and that you will accept 
the overshipment. 

We might tell you that we have been advised by the Department of Motor 
Vehicles that they do not expect to change the style of the envelope in 1936, 
and that these envelopes can be used in any successive year that you so desire; 
and that there will not be any loss by the Department accepting these, and that 
by reducing the quantity that you purchase the following year, you will still 
be able to within the two-year period keep within the appropriation. We would 
like to explain to you now that by your buying our Duo-Serve envelopes, the 
District of Columbia were able to make a saving of $2,400 over the type of 
envelopes used in previous years. 
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It thus appears clear that the excess delivery of envelopes here re- 
sulted solely from a voluntary act on the part of the contractor. 
It is well settled that a person cannot make another his debtor for 
services rendered without consent of the person benefited. Obvi- 
ously, in the circumstances involved here, there can be no binding 
obligation upon the District of Columbia to accept the excess de- 
livery of envelopes and make payment therefor. However, if there 
be a present or immediately contemplated need for the envelopes 
delivered in excess of the contract requirement and the prevailing 
price of such envelopes is not lower now than at the time the contract 
was made, and you will so certify on the voucher, this office will 
not be required in this instance to object to the proposed payment 
for the excess delivery at the contract rate, if the matter is otherwise 
correct. 


You are advised accordingly. The papers forwarded with your 
letter are returned. 


(A-71046) 


SALES—WILD ANIMALS, ETC., ON GOVERNMENT RESERVATIONS— 
EXPENSES PAYABLE FROM PROCEEDS 


“Necessary expenses” referred to in the act of June 15, 1935, 49 Stat. 383, for 
payment from proceeds of sales, etc., of animals, products, etc., on Govern- 
ment reservations, do not include general administrative expenses involved 
in the administration of the act, but are confined to storage, transporta- 
tion, commissions on sales of hides and heads, and other extra expenses 
directly attributable to the sale. 


Comptroller General McCarl to the Secretary of Agriculture, February 27, 
1936: 


There has been received your letter of February 12, 1936, as 
follows: 


In connection with carrying out the provisions of title IV of the act of June 
15, 1985 (Public, No. 148, 74th Congress) your interpretation of the following 
quoted proviso is desired: 

“And provided further, That out of any moneys received from the grant, sale, 
or disposition of such animals, products, or privileges, or as a bonus upon the 
exchange of such animals the Secretary of Agriculture is authorized to pay 
any necessary expenses incurred in connection with and for the purpose of 
effecting the removal, grant, disposition, or privileges; and in all cases such 
expenditures shall be deducted from the gross receipts of the refuge before the 
Secretary of the Treasury shall distribute the 25 per centum thereof to the 
States as hereinbefore provided.” 

In your decision to the Department, dated November 18, 1926, No. A—16182 
(6 Comp. Gen. 348), it was held that preparatory expenses incident to the sale 
of wild animals, ete., from Government reservations were not properly payable 
from the proceeds of such sales in the absence of specifie legislative authority 
therefor. Does the above-cited proviso authorize payment of expenses of the 
character discussed in the decision of November 18, 1926? 

The Department believes that the answer to this question is in the affirma- 
tive. The expenses contemplated in the decision of November 18, 1926, however, 
were extra expenses as distinguished from salary and expenses of regular 
personnel engaged in the administration and maintenance of refuges and since 
the act of June 15, 1985, requires that “necessary expenses” shall be deducted 
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or 


from gross receipts of the refuge before the 25% share is distributed to the 
States, the question arises as to whether it is now mandatory to pay “regular” 
expenses as well as “extra” expenses from proceeds of sales. 

Specifically does the terms “necessary expenses” incurred in effecting re- 
movals, disposition, sales, etc., include such items as salary and per diem of 
regular employees, gasoline and oil used in Government-owned trucks and cars, 
etc., or does it relate only to extra expenses, such as storage, transportation, 
and commission on the sale of hides, heads, etc., of big game and predatory 
animals, and the hire of extra help when required for capturing, crating, and 
delivery to shipping points of animals removed or taken from a refuge? 

An early decision will be greatly appreciated in order that necessary in- 
structions may be issued to field officers. 

In the decision in 6 Comp. Gen. 348, it was held that the act of 
June 8, 1896 (29 Stat. 268), authorizing the payment of “expenses 
of such sales” from the proceeds of sales of old material had rela- 
tion to such expenses as were directly incidental to the sale, such as 
auctioneer fees, advertising, cartage to place of sale, and cost of in- 
spection, and, in the case of the sale of surplus animals, did not 
include expenses such as herding, corralling, feeding, slaughtering, 
and refrigeration incurred prior to the sales. 

The authorization contained in section 401 of the act of June 15, 
1935 (49 Stat. 383), quoted in your submission, is confined to the pay- 
ment of “any necessary expenses incurred in connection with and 
for the purpose of effecting the removal, grant, disposition or privi- 
leges”, such expenses being required to be deducted from the proceeds 
before the Secretary of the Treasury distributes 25 percent thereof 
to the States. That is to say, the deduction from proceeds of sale, 
etc., may include only such expenses as are incurred over and above 
the general administrative expenses involved in the administration 
of the act and which are directly attributable to the particular sale, 
etc. 

Answering your question specifically you are advised that the 
necessary expenses referred to in the statute do not include the 
salary or per diem of regular employees, gasoline or oil used in 
Government trucks and cars, but are confined rather to the extra 
expenses such as storage, transportation, commissions on the sales 
of hides and heads, and hire of extra help when required in the 
capturing, crating, and delivering to shipping points of the animals 
removed or taken from a refuge. 


(A-67416) 


CONTRACTS—MISTAKE IN BID—JURISDICTION OF GENERAL 
ACCOUNTING OFFICE 


Where a bidder alleges a mistake in his bid the question whether the bid may 
be changed or withdrawn after the time fixed for opening is for determina- 
tion by the General Accounting Office and not by any administrative officer, 
and the procedure to be followed in such cases is that outlined in decision 
of February 2, 1929, 8 Comp. Gen. 397. 
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Comptroller General McCarl to the Secretary of War, February 28, 1936: 

There has come to my attention contract No. W 52 qm-726, dated 
August 3, 1935, with the Port Newark Lumber and Material Co., 
covering the purchase of lumber for the War Department. 

It appears that the contract was not awarded to the low bidder, 
W. S. Long, for the reason that said bidder alleged his bid was in- 
correct when submitted. In response to a letter from this office re- 
questing information relative to the procedure followed in this case, 
the Quartermaster, Governors Island, N. Y., advised in second in- 
dorsement of October 10, 1935, that— 

1. Attached herewith original bid of W. S. Long on proposal #52-36—-4 
dated August 1, 1935, and letter, W. S. Long dated August 5, 1935. 

2. This bid was not forwarded to the General Accounting Office for an ad- 
vanced decision as to whether it could be withdrawn due to the fact that the 
evidence submitted clearly indicated the inability of the bidder to deliver at the 
price quoted and the next lowest bidder to whom award was made then became 
the low bidder; that it was believed the emergency requiring immediate delivery 
of this lumber to Pine Camp was such as to necessitate immediate decision and 
action by this headquarters; that cars of matériel and military impedimenta 
were due to arrive at Pine Camp for the First Army maneuvers held thereat 
and lack of unloading ramps for which this lumber was purchased would delay 
the unloading of cars. 

3. It will be noted that the emergency was such as to necessitate a 5-day 
advertising and a seven-day delivery. It is believed that this emergency was 
not created but arose in spite of diligent and concentrated planning for this 
mobilization. 

It is to be observed that the mistake in bid was alleged in letter 
of August 5, 1935, whereas the bid of the next lowest bidder was 
vecepted by purchase order dated August 3, 1935, and the following 
notation appears thereon: 

This purchase order cancels P. O. 14, dated Aug. 3, 1935, to W. S. Long, New 
York City in the amount of $950.79. 

In view of the urgerit need for the lumber, the low bidder, W. S. 
Long, should have been called upon to deliver said lumber in ac- 
cordance with his bid and the matter referred to this office for 
consideration and determination as to the adjustment, if any, to 
be made under said bid. 8 Comp. Gen. 397. 

The question as to whether a bid may be changed or withdrawn 
after the time fixed for opening depends not alone on whether the 
bidder made a mistake but on the application of certain legal princi- 
ples to the established facts in the particular case, and such questions 
necessarily are for determination by this office as involving the le- 
gality of the amount to be charged against an appropriation and not 
by any administrative officer. It may be stated that had the award 
been made to the lowest bidder prior to notice of the alleged mistake, 
the facts are such that no relief would now be granted. Conse- 
quently, the erroneous procedure followed by the contracting officer 
in this case has resulted in an excess cost to the Government of 
$100.27. 
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While no further question will be raised with respect to the trans- 
action here involved, the proper administrative action should be 
taken to advise the contracting officer as to the proper procedure to 
be followed in such matters. 


(A-69254) 
CONTRACTS—MISTAKE IN BID 


Where facts and circumstances are such as to put the contracting officer on 
notice of a possible mistake in unit bid price the contracting officer’s action 
with regard to award should be in accordance with the procedure outlined 
in decision of February 2, 1929, 8 Comp. Gen. 297, notwithstanding the 
advertised specifications provided that “in case of error in the extension 
of prices in the bid, the unit prices will govern. 


Comptroller General McCarl to the Secretary of the Treasury, February 28, 
1936: 


There has been received your letter of December 18, 1935, together 
with the inclosures therein referred to, said letter being as follows: 


The Resettlement Purchase Section of the Procurement Division, Treasury 
Department, issued under date of October 29, 1935, invitations for bids on items 
of construction material to be opened at 10:00 a. m., November 6, 1935. 

It was noted, upon abstracting the four bids received, that the bid of the 
Mims Material Company, bidder no. 3, contained an error in its quotation on 
item no. 3. The unit price for this item was set forth as $2.30 per cubie yard, 
for a total bid of $254.10 on 77 cubie yards. The only other bid received on 
this item was that of the Berry Coal and Lumber Company, bidder no. 2, who 
quoted a unit price of $4.10 per cubic yard. However, in accordance with the 
“Conditions” printed on the reverse side of the bid form wherein the last sen- 
tence of condition no. 1 states, “In case of error in the extension of prices in 
the bid, the unit prices will govern”, an award was made to bidder no. 3 at the 
unit price of $2.30 per cubic yard, or $177.10 for 77 cubic yards, and a purchase 
order numbered TRA-486, dated November 7, 1935, was issued to bidder no. 3, 
containing this item as one of three on the order. 

Under date of November 9, 1935, a letter was received in this office calling 
attention to the error contained in their bid. The following are excerpts: 

“We find in checking over our bid that a typographical error in the unit 
price of sand was made. It should have been $3.30 per cubic yard. 

“You will find that our extension figured $3.30 per cubic yard. 

“We are holding the purchase order waiting your further instructions.” 

Upon receipt of this information, the case was reopened for further con- 
sideration, and prior to the arrival of a settlement or definite conclusion regard- 
ing the matter, a second letter, dated November 18, 1935, was received from 
the same company. 

The following are pertinent excerpts from the second letter received: 

“Realizing that sand will be among the first articles you will need on this 
project, we are again reminding you that there was a typographical error in 
our unit price on sand. 

“If you can award us this contract at $3.30 per cubic yard, or at our exten- 
sion of $254.10, we will be more than glad to make every effort to get this sand 
on the job at the time required.” 

The reply of this office, dated November 21, 1935, to the two foregoing letters 
contained instructions as per the following quotation : 

“Under the circumstances, we are instructing you to make shipment as 
promptly as possible of the materials as ordered on the above mentioned order, 
and to do your part to adjust the difference by taking the following action: 
Secure an identical copy of the bid submitted by you under date of November 1, 
1935, and certify with your notarized signature as to its correctness. Prepare 
a statement in which you explain in detail the manner in which the error was 
committed, and request reimbursement for the difference in price between the 
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ligure $2.30, on which the award was made and your ‘correct’ figure of $3.39, 
which, it is shown from your extension price, you intended to insert in your 
bid. Forward these papers to this office, where the matter will be summarized 
and presented to the Comptroller General with such recommendations as the 
circumstances and regulations under which this office functions may permit.” 

Attached herewith are three papers received from the claimant in reply to 
our letter of November 21, 1935, to wit: 

1. Notarized certification, dated November 22, 1935, with reference to cause 
for error in bid. 


2. Letter dated November 22, 1925, mentioning enclosures and stating that 
shipment of materials will begin as of that date. 


3. Copy of bid bearing two imprints of notary seal and signature of notary 
public. 

It is the belief of this office that the statement of the claimant that the error 
shown in its bid of $2.30 per cubic yard for item no. 3 was a typographical 
error is a true one, inasmuch as the total price of $254.10 for the full 77 cubic 
yards results in a price per cubic yard of $3.30, and also, taking into considera- 
tion the amount quoted in the one other bid received on this item, $4.10, it ap- 
pears doubly true. 


Therefore, it is respectfully requested that the Mims Material Company be 
allowed the difference between the item as awarded, 77 cubie yards of washed 
sand at $2.30 per cubic yard, or $177.10, and the item as quoted with an errone- 
ous unit price but a correct total figure of $254.10. The difference involved in 
this adjustment is exactly $77.00. 


While one of the conditions of the bid form provided that in case 
of error in the extension of prices in bid the unit prices will govern, 
the facts and circumstances as set forth in your letter appear clearly 
to show that a mistake was made in this instance and that the mistake 
was in the unit price itself—the total being as intended—and was of 
such a character as to entitle the contractor to relief to the extent 
claimed ; that is, to payment for the 77 cubic yards of sand at $3.30 
per cubic yard instead of at $2.30 per cubic yard. 

The facts and circumstances were such as to put the contracting 
officer on notice of a possible error and the contractor should have 
been asked to verify its bid prior to the acceptance thereof and if 
an error had been then claimed, and, assuming the requirements of 
the United States for the supplies would permit of the delay, the 
matter would have been for submission to this office before adminis- 
trative action on the bid in accordance with the procedure outlined 
in 8 Comp. Gen. 397. In this connection, it may be said that it does 
not appear that the circumstances were such that the interests of the 
Government required immediate delivery of the sand, it appearing 
that the contractor alleged the mistake first on November 9, and 
again on November 18, and after the allegation that an error had 
been made it was not until November 21, or 12 days after the error 
was first alleged, that the contractor was directed to make shipment 
of the sand as promptly as possible. 

However, if the contractor has delivered the sand and has not 
been paid therefor, which, however, is not shown in the submission, 
no objection will be made by this office in this instance to the contrac- 
tor’s being paid for sand delivered under and in accordance with the 
contract at the price intended to be bid therefor, to wit, $3.30 per 
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cubic yard. If the contractor has been paid at the rate of $2.30 per 
cubic yard, a voucher for the additional amount claimed should be 
forwarded to this office for settlement as a claim. 

The question presented is answered accordingly. 


(A-71075) 
REINSTATEMENT OF DISTRICT OF COLUMBIA FIREMAN RETIRED 
FOR DISABILITY 


There is no legal authority to reinstate a former private of the District of 
Columbia Fire Department, retired for permanent disability while in 
receipt of the maximum salary provided by law for such rank, except at 
the basic entrance salary provided for said rank, notwithstanding the 
reported understanding that such retirement would be only temporary. 


Comptroller General McCarl to the President, Board of Commissioners, Dis- 
trict of Columbia, February 28, 1936: 

Consideration has been given your request of February 11, 1936 
for a decision as to the entrance salary which may be paid W. H. 
Boswell, former private of the District of Columbia Fire Depart- 
ment, who was retired for disability on January 30, 1935, and who 
has been recommended for reinstatement by the Board of Police 
and Fire Surgeons, as having completely recovered from the condi- 
tion which led to his retirement. 

The act of July 1, 1930, (46 Stat. 839), fixing the salaries of officers 
and members of the Police Force and Fire Department of the Dis- 
trict of Columbia, provides in section 2 that the salaries of privates 
in the Fire Department shall be “a basic salary of $1,900 per year, 
with an annual increase of $100 in salary for 5 years, or until 
a maximum salary of $2,400 is reached” and that— 

* * * All original appointments of privates shall be made at the basic 
salary of $1,900 per year, and the first year of service shall be probationa’ y. 

It appears that under the provisions of this statute Private Boswell 
was in receipt of the maximum salary of $2,400 a year when he was 
retired January 30, 1935, and the question is whether he may be 
now reinstated at that salary instead of at the basic salary of $1,900 
a year, 

The law is settled under this statute that where a private of the 
Fire Department resigns he is not entitled to be reappointed at a 
salary above the basic minimum of $1,900 a year. 10 Comp. Gen. 
545; District of Columbia v. Smith, 63 App. D. C. 363, 72 Fed. (2d) 
735. In the latter case Private Warren W. Smith had served almost 
7 years and was in receipt of a salary of $2,300 when he resigned 
from the Fire Department in October 1931. After an absence of 
some 3 months he was reappointed January 5, 1932, at the basic 
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salary of $1,900 and lated sued to recover the difference in salary 
on the theory that he was entitled to be reappointed at his prior 
salary of $2,300. In deciding the case against the contentions of 
the plaintiff the Court of Appeals for the District of Columbia said, 
per Curiam, that the statute contains no language which distinguishes 
between appointments and original appointments, nor does it pro- 
vide that the automatic increases earned by a private under a first 
appointment shall inure to his benefit after he has separated him- 
self from the service for an indeterminate period and is then reap- 
pointed; that it was not the congressional purpose “to establish a 
promotion which might be available to the appointee if he retired 
from the service, and for an indefinite period remain entirely out 
of it, but later returned to it,” and that— 


* * * It seems obvious that in such case the returning fireman should be 


considered as entering upon a new term and be entitled only to the automatic 
increases thereafter accruing to him under the act. 

You do not question the principles stated by the court in the 
Smith case but suggest a possible distinction in the present case be- 
cause Private Boswell did not resign from the service but was retired 
for physical disability with retired or relief pay at the rate of $100 
a month, and because in such retired status he was not entirely out of 
the service in view of section 12 of the act of September 1, 1916, 39 
Stat. 718, providing that any retired member of the police or fire 
department receiving relief may in time of emergency be called into 
the service of the department without additional compensation for 
such duties as his disability will permit him to perform. 

The difficulty with this view is that the said act of September 1, 
1916, providing for the retirement of disabled police and firemen, 
does not authorize or contemplate their subsequent restoration to a 
full duty status. It is provided in section 12 of the act that whenever 
any member of the Police Department or the Fire Department of the 
District of Columbia shall become temporarily disabled by injury 
received or disease contracted in the actual discharge of his duty, 
the expenses of hospital treatment, and of medical and surgical serv- 
ices other than such as can be rendered by the Board of Police and 
Fire Surgeons, shall be paid from the policemen and firemen’s relief 
fund, and that whenever any member of the Police Department or 
Fire Department of the District of Columbia shall become so perma- 
nently disabled through injury or disease contracted in the line of 
duty as to incapacitate him for the performance of duty, he shall be 
“retired from the service thereof and be entitled to receive relief from 
the said policemen and firemen’s relief fund, District of Columbia, 
in an amount not to exceed fifty per centum per year of the salary re- 
ceived by him at the date of retirement.” 
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Under the statute there is no right to retirement or to an annuity 
from the relief fund for temporary disability. Such rights accrue 
only where the member is “permanently disabled” through injury re- 
ceived or disease contracted in the line of duty, and the statute directs 
in such case that he shall be “retired from the service.” A member 
retired from the service is not in the service, although as a condition 
for continued receipt of his retirement annuity he may be called upon 
to render such service as he is able during periods of emergency. 
The statute further provides that in their discretion the Commission- 
ers may cause any person receiving relief, who has served less than 
25 years, to appear and undergo a medical examination upon which 
the Commissioners “shall determine whether the relief in such case 
shall be continued, increased, decreased, or discontinued.” Under 
this provision it appears the Commissioners are authorized to dis- 
continue relief annuities to a retired member recovered from his dis- 
ability, but such provision does not authorize or contemplate that 
thereupon the retired member shall have a right to be restored to his 
pre-retirement status in the department from which he was retired. 
In the absence of any such authorization in the statute there does not 
appear sufficient legal basis to warrant in the case of a retired mem- 
ber an exception to the rule laid down in District of Columbia v. 
Smith, supra, that after separation from the service a reinstatement 
must be considered an original appointment within the meaning of 
the act of July 1, 1930. 

In the present case it appears from your submission that prior 
to the retirement of Private Boswell a physician representing the 
Board of Police and Fire Surgeons,testified January 17, 1935, before 
the Retiring and Relief Board that Boswell was suffering from 
“bronchial asthma” and that while incapacitated for active duty at 
that time they were of the opinion that an extended period in a 
hot dry climate would effect a cure to the extent that he would be 
restored to fitness for further duty as a fireman; that on this testi- 
mony the Retiring and Relief Board recommended his retirement 
with relief in the sum of $100 a month, with the provision that he 
be ordered to report on January 7, 1936, for physical examination 
looking toward his restoration to active duty in the Fire Depart- 
ment, and that these recommendations were approved by the Board 
of Commissioners on January 30, 1935. 

In view of the express provisions of the statute authorizing only 
the payment of medical, surgical, and hospital expenses for tem- 
porary disability, and retirement with relief payments for permanent 
disability only, there would appear to be room for grave doubt 
whether Private Boswell was authorized to be retired for permanent 
disability under the conditions stated. See 5 Comp. Gen. 685. How- 











Th 





DECISIONS OF THE COMPTROLLER GENERAL 751 


ever, that may be, it is clear that such retirement as for permanent 
disability could not legally be made upon a basis of restoration to 
duty after a temporary absence. Having been retired as for per- 
manent disability and having received and accepted the benefits of 
such retirement status, a right of restoration to his previous status 
cannot be made out in favor of the retired fireman on the basis of 
an understanding that such retirement would be only temporary. 

Accordingly, you are advised that there appears no legal authority 
to reinstate Boswell as a private in the Fire Department except at 
the basic salary of $1,900 per annum stipulated in section 2 of the 
act of July 1, 1930. 


(A-66662) 


COMPENSATION—DOUBLE—PART-TIME POSITIONS UNDER 
DIFFERENT GOVERNMENT AGENCIES 


The dual compensation act of May 10, 1916, as amended by the act of August 29, 
1916, 39 Stat. 120, 582, is not for application to part-time or intermittent 
employees performing services for different Government agencies on differ- 
ent days or at different times if payment is on a per diem or fee basis for 
time actually employed. 


Acting Comptroller General Elliott to the Secretary of the Interior, March 2, 
1936: 


There was received your letter of October 14, 1935, as follows: 


Your opinion is requested as to whether consultants and others may be ap- 
pointed, payable from funds appropriated in the Emergency Relief Appropria- 
tion Act of 1935, for intermittent service if they already hold similar appoint- 
ments in other Government organizations, notwithstanding the provision of 
the act of May 10, 1916, 39 Stat. 120, 582, due care being exercised, of course, 
to see that dual payment is not made for the same periods of service. The 
inquiry is prompted by an occasional need for the services of a consultant sub- 
ject to call when he may already be serving under a similar arrangement in 
another Government organization. There would be no overlapping of service, 
but he would be available to both organizations. It is understood that his 
Services could be loaned on a reimbursable basis which might accomplish the 
same purpose, but in some cases it would be desirable administratively to make 
a direct appointment. 

I have read your decision of September 22, 1934, to the Secretary of Labor, 
A-57228, to the effect that the appointment of a State officer as a Federal 
officer is authorized, and by inference it would seem that section 8 of the 
Emergency Relief Appropriation Act of 1935 would authorize the appointment 
of a Federal officer for part time service. 


In decision of April 11, 1933, 12 Comp. Gen. 583, 584, it was held 
that: 


The $2,000 limitation fixed by the act of May 10, 1916, as amended by the 
act of August 29, 1916, 39 Stat. 120, 582, is applicable when payment of two 
salaries covers the same or overlapping periods of service. * * * 


The submission is not definite as to the basis on which the compen- 
sation is now paid in the existing intermittent employment subject 
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to call under another Government organization, or the basis on which 
it is proposed to pay compensation under the Department of the 
Interior. If either or both of the employments are on a per-annum 
basis, the dual-compensation statute is applicable. However, if the 
situation presented in the submission merely means that a consultant 
is to be placed on a list of those available to be called for service 
when needed—payment to be made either on a per-diem or fee basis 
for the particular call—the mere fact of being placed on more than 
one such list of those available for, and subject to, call under differ- 
ent branches of the Government, would not involve the dual-com- 
pensation act, supra, and the salary limit therein fixed would not be 
applicable to prohibit one person from receiving compensation on 
a per-diem or fee basis under more than one part-time or intermit- 
tent employment for services performed on different days or at dif- 
ferent times. See 11 Comp. Gen. 200; id. 260; 14 id. 68. 


(A-67262) 


CHECKS—IMPROPER INDORSEMENTS—RECLAMATION—LIABILITY 
OF TREASURER OF THE UNITED STATES 


Where a check is negotiated after the payee’s death on an indorsement as 
administratrix of the decedent’s estate when in fact Letters of Adiuinistra- 
tion were not issued, the liability of a second indorsing bank guaranteeing all 
prior indorsements may not be avoided on the grounds that said bank is 
unable to recover from its prior indorser because of Government delay in 
prosecution of its claim, but in the event of unsuccessful prosecution of 
reclamation there remains the matter of the liability of the Treasurer of 
the United States for his failure to decline payment thereon. 


Acting Comptroller General Elliott to the Secretary of the Treasury, March 4, 
1936: 


Consideration has been given to letter from the acting general 
counsel of your department dated June 15, 1935, as follows: 


On October 4, 1933, a your office authorized reclamation for compensation 
check no, 876,688, dated October 1, 1925, for $100, drawn by P. J. Carney, Symbol 
11-253, to the order of Leo L. Krzyranowski. The letter of authorization was 
from the Claims Division of the General Accounting Office and gave the reference 
CU-0386582-—J HC. 

Reclamation has been resisted by the presenting bank on the ground of delay 
in notifying that bank (Market Street National Bank of Philadelphia) of the 
improper negotiation, which delay resulted in a loss to the bank by reason of 
the insolvency of a prior endorsing bank. 

On May 15, 1935, the case was forwarded to the Department of Justice for 
such action as was deemed indicated for the protection of the interests of the 
United States. I am now in receipt of a letter from Assistant Attorney General 
Sweeney, a copy of which is inclosed herewith. The reference in that letter 
to the case of the United States y. Ladd and Tilton National Bank should be to 
43 Fed. (2nd) 665. In view of the attitude of the Department of Justice it is 
requested that I be advised whether or not reclamation proceedings may be 
abandoned and the charge removed from the Treasurer's account. 


The Assistant Attorney General, in the letter referred to, states in 
part, “it would not appear that the Government can establish its claim 
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in the instant case. However, before treating this matter as closed on 
its records, the Department would appreciate an expression of your 
views.” 

The subject check was issued to cover disability compensation 
pursuant to the provisions of the World War Veterans’ Act of 1924, 
as amended, and was received and negotiated subsequent to the payee’s 
death on September 21, 1925, by his widow who endorsed the check as 
administratrix of the decedent’s estate. It later developed that the 
payee died intestate and, as he left no estate, Letters of Administration 
were not issued. It is thus apparent that the cashing bank—the 
Bozak State Bank of Scranton, Pennsylvania—honored the check on 
un improper endorsement without ascertaining the authority of the 
person endorsing the check, and in such circumstances it became liable 
forthwith on the breach of its endorsement contract guaranteeing the 
genuineness of all prior endorsements. United States v. National 
Bank of Commerce, 205 Fed. Rep. 533. See also, 11 Comp. Gen. 48; 
id. 447 ; 14 id. 221. 

However, it now appears the cashing bank is insolvent and the sec- 
ond indorsing bank—the Market Street National Bank of Philadel- 
phia, Pennsylvania—also referred to as the presenting bank, is resist- 
ing reclamation on the grounds that delay in instituting reclamation 
proceedings has jeopardized its position inasmuch as it cannot seek 
recourse from its immediate insolvent indorser. The indorsement of 
the Market Street National Bank guaranteed all prior indorsements, 
and by such indorsement a liability was assumed by it which cannot 
be avoided or evaded merely because the bank is unable to recover 
from its prior indorser. 

With respect to the bank’s contention that the Government unduly 
delayed the prosecution of its claim on the check, it is a well settled 
principle of law that laches may not be imputed to the Government 
in its character as sovereign and that the Government is not liable for 
the nonfeasance, misfeasance, or negligence of its officers. 

In view of the foregoing, the statement of the Department of Jus- 
tice that it does not appear the Government can establish its claim in 
the instant case is not understood. 

While on the basis herein shown there appears no question of the 
liability of the presenting bank, it appears, also, that the Treasurer 
of the United States honored the check in question upon an improper 
indorsement, the check not being indorsed as drawn and apparently 
no showing was made that the first indorser of said check was entitled 
to payment. Therefore, I have to advise that upon the facts appear- 
ing and in specific answer to the submission, reclamation proceedings 
should not be abandoned. It may be added, however, that in the event 
of an unsuccessful prosecution of reclamation there will be for con- 
sideration whether there shall remain the charge which has been 
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raised in the Treasurer’s account for the amount of the check in view 
of the failure of that official to decline payment when the check was 
presented. 

The reclamation file is returned for further action as herein 
indicated. 


(A-69907) 


PURCHASE OF LAW BOOKS—OFFICE OF THE ARCHIVIST 


The office of the Archivist is a Government establishment at the seat of the 
Government within the meaning of section 3 of the act of March 15, 1898, 
30 Stat. 316, prohibiting purchase of law books, etc., unless specially provided 
by law, and specific statutory authorization not having been given, such 
purchases are not authorized. 


Acting Comptroller General Elliott to the Archivist, March 4, 1936: 


There has been considered the matter presented in your letter of 
January 9, 1936, as follows: 


There has arisen the question of the availability of appropriations for the 
purchase of law books by The National Archives for the use of the Federal 
Register Division. . 

In this connection, reference is made to the Federal Register Act (Public 
No. 220, 74th Congress) (H. R. 6323), approved July 26, 1935. Section 6 of 
this act imposes upon the Archivist and upon the Director of the Federal 
Register Division, as chairman and secretary, respectively, of the Administrative 
Committee therein established, certain responsibilities which cannot be dis- 
charged without constant access to a law library. Section 9 of this act fur- 
ther provides that “the purposes for which appropriations are available and 
are authorized to be made under section 10 of the act entitled ‘An Act to es- 
tablish a National Archives of the United States Government, and for other 
purposes’ (48 Stat. 1122) are enlarged to cover the additional duties placed 
upon the National Archives establishment by the provisions of this act.” The 
First Deficiency Appropriation Act, fiscal year 1935 (Public, No. 21, 74th 
Congress, H. R. 6644), approved March 21, 1985, reads, in part, as follows: 
“Salaries and expenses: For the Archivist and for all other authorized 
expenditures of The National Archives in performing the duties imposed by 
law, * * * and all other necessary expenses.” 

Unquestionably, we will find it impossible to perform satisfactorily the duties 
imposed upon The National Archives by the Federal Register Act without the 
facilities of a law library. In view of this immediate and imperative need, 
it is hoped that your office will concur in our belief that the Federal Register 
Act may be construed as authorizing the purchase of law books and that 
the language of the First Deficiency Appropriation Act, fiscal year 1935, is 
such that the purchase of law books would not contravene sec. 8 of the act 
of March 15, 1898, 30 Stat. 316. 

Your decision in the matter is respectfully requested. 


Section 3 of the act of March 15, 1898, 30 Stat. 316, provides: 


That hereafter law books, books of reference, and periodicals for use 
of any executive department, or other Government establishment not under an 
executive department, at the seat of Government, shall not be purchased or 
paid for from any appropriation made for contingent expenses or for any 
specific or general purpose unless such purchase is authorized and payment 
therefor specifically provided in the law granting the appropriation. 


Obviously, the Office of the Archivist is a Government establish- 
ment at the seat of the government within the meaning of the above 
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act. Therefore, in the absence of specific legislative authority there- 
for, no appropriated moneys are available for the purchase of law 
books by The National Archives for the use of the Federal Register 
Division. See 4 Comp. Gen. 951. 

Neither does it appear there is any such authority in the “act 
to establish a National Archives of the United States Government, 
and for other purposes” (48 Stat. 1122), or in the Federal Register 
Act approved July 26, 1935 (49 Stat. 500), or in the First Deficiency 
Appropriation Act, fiscal year 1935, approved March 21, 1935 (49 
Stat. 49)—all referred to in your letter—nor is there such authority 
elsewhere. 

The question presented is answered accordingly. 


(A~70076) 


SATURDAY HALF HOLIDAY—PHYSICIANS IN VETERANS’ 
ADMINISTRATION HOSPITALS 


Physicians in Veterans’ Administration hospitals paid on an annual basis 
whose regular workday is 7 hours, but who are required to serve as 
officers of the day continuously on parts of Friday and Saturday or on 
parts of Saturday and Sunday, are entitled only to 3 hours’ compensatory 
time for work in excess of 4 hours on Saturday under the Saturday half- 
holiday law of March 3, 1931, 46 Stat. 1482. 

Where included in the regular tour of duty, Sunday constitutes a workday 
which may be shortened under the terms of the Saturday half-holiday law 
of March 8, 1931, 46 Stat. 1482, by allowing compensatory time thereon 
for work in excess of 4 hours on Saturday. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
March 4, 1936: 


There was received your letter of January 15, 1936, as follows: 


The period of duty for physicians in Veterans’ Administration hospitals is 
7 hours per day from Monday to Friday inclusive, 4 hours on Saturday, and 
whatever time may be required on Sunday, 

In lieu of their regular assignment as indicated above physicians, in rota- 
tion, are required to serve as officer of the day. The tour of duty begins 
at 8:00 a. m. and is continuous for 24 hours until 8:00 a. m. the following 
morning. Upon being relieved as officer of the day, the physician assumes 
his regular assignment until noon, and is excused for the aiternoon. Therefore, 
a physician who is assigned as officer of the day from 8:00 a. m. Friday until 
noon Saturday is required to be available for duty 8 hours on Saturday in 
excess of the 4 hours required by the act of March 3, 1931, 46 Stat. 1482. The 
physician who is assigned as officer of the day on Saturday at 8:00 a. m. 
will put in 12 hours in excess of the 4 hours required by the statute. 

In 10 Comp. Gen. 400, it is held (quoting from the syllabus) : 

“When civil employees of the Government are required to work more than 
four hours on any Saturday, the provision in the act of March 3, 1931, 46 
Stat, 1482, for compensatory time is mandatory, and requires that the em- 
ployees’ regular work time on some other day be reduced, without loss of 
pay or leave time, by a period exactly equal to the time such employees were 
required to work in excess of four hours on the Saturday.” 

The following decisions are to the same effect: 10 Comp. Gen. 399; 12 Comp. 
Gen. 57; and 13 Comp. Gen. 17. However, in 10 Comp. Gen. 464 it is held 
(quoting from the syllabus) : 

“Compensatory time authorized by the act of March 3, 1931, 46 Stat. 1482, in 

lieu of time on duty required during the Saturday half holidays provided by 
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the statute, may not exceed three hours for employees whose regular working 
day is seven hours, and four hours for employees whose regular working day 
is eight hours, for each Saturday on which work is required in excess of four 
hours, even though the employees may be required to work on Saturday in 
excess of seven or eight hours, respectively.” 

Accordingly the following questions are submitted for your advice: 

1. How much time should the officers of the day, as indicated above, be 
allowed? 

2. If you should hold that the compensatory time in one case is 8 hours 
and in the other 12 hours, is it compulsory that the time be allowed on two 
different days? 

3. May Sunday be considered as a “workday”? 

I have not overlooked section 11 of the act approved March 3, 1933, 47 
Stat. 1516. 

Section 11, title II, of the act of March 3, 1933, 47 Stat. 1516, 


provides as follows: 


From and after the date of enactment of this act, the provisions of the 
act of Mareh 3, 1931 (U. S. C., Supp. V, title 5, sec. 26a), shall not apply to 
any employees of the Veterans’ Adm‘nistration homes, hospi‘als, or combined 
facilities where, in the discretion of the Administrator of Veterans’ Affairs, 
the public interest requires that such employees should be excepted from the 
provisions thereof. As to those eniployees excepted from the provisions of 
the act of March 8, 1931, seven hours shall constitute a workday on Saturday 
and labor in excess of four hours on Saturdays shall not entitle such employees 
to an equal shortening of the workday on some other day or to additional 
compensation therefor. 


It is understood that the physicians in question have not been 
administratively excepted from the provisions of the Saturday half- 
holiday law under the terms of this statute, and that the full-time 
physicians in the Veterans’ Administration facilities are paid on 
an annual basis for every day in the year and are not entitled by 
law to overtime compensation nor to compensatory time, except 
under the provisions of the Saturday half-holiday law. 

The rule applicable in answering question one is that quoted in 
your letter from the decision of April 14, 1931, 10 Comp. Gen. 464, 
relating to employees who work on Saturday in excess of the regu- 
jar number of hours fixed for a workday. The first decisions you 
cite relate only to employees who work on Saturday, not to exceed 
the regular number of hours fixed for a workday. As the length 
of the regular workday is 7 hours for these physicians, each of the 
physicians serving as officer of the day on Saturday, as stated in 
your letter, would be entitled to only 3 hours’ compensatory time. 

The answer to question one makes it unnecessary to answer ques- 
tion two. 

Referring to question three, it is presumed your quotation of the 
word “workday” is from that portion of the Saturday half-holiday 
law of March 3, 1931, 46 Stat. 1482, providing— 

* * * That in all cases where for special public reasons, to be deter- 
amined by the head of the department or establishment having supervision or 
control of such employees, the services of such employees cannot be spared, 


such employees shall be entitled to an equal shortening of the workday on 
some other day: * * *%, 
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Sunday has never been regarded generally as a workday, but may 
be included administratively within the tour of duty of any employee 
not entitled to additional compensation or compensatory time for 
work on Sunday, due to the exigencies of the service, particularly 
those classes performing a character of service necessarily continu- 
ous. See generally 13 Comp. Gen. 295, 297. Where Sunday has 
been included in the regular tour of duty of such an employee, it 
would constitute a workday which may be shortened under the 
terms of the Saturday half-holiday law, supra, by allowing compen- 
satory time thereon for work in excess of 4 hours on Saturday. 
Question three is answered accordingly. 


(A-67796) 


MEDICAL TREATMENT—PRIVATE—ARMY OFFICER 


A warrant officer of the Army who voluntarily selects as his residence a place 
beyond the limits of a metropolitan area fixed as his duty station within 
which medical service is provided in kind, may not be reimbursed for cost 
of civilian medical treatment at the expense of the United States, par- 
ticularly where, by general notice given, personnel were advised that Gov- 
ernment medical attendance could not be furnished outside of described 
areas, notwithstanding a Government medical officer called at his residence 
and found no reason for hospitalizing him at that time and later develop 
ments prohibited transportation of the officer to Government facilities, 


Acting Comptroller General Elliott to Maj. F. E. Parker, United States Army, 
March 5, 1936: 

There was duly received your letter of September 28, 1935, sub- 
mitting for decision whether payment is authorized thereon, vouchers 
in favor of Robert E. Ross, M. D., $483, Weymouth hospital, $78, and 
Ellen Craig, R. N., $35, covering medical, hospital, and nursing serv- 
ices rendered Warrant Officer John T. Linney, United States Army, 
February 6 to 14, 1935, in the circumstances hereafter described. 

Mr. Linney was on duty at headquarters, First Corps Area, Army 
base, Boston, Mass., and apparently assigned for duty as the stenog- 
rapher for the corps area inspector general, when, on February 4, 
1935, he “was feeling so badly that he reported at the dispensary at 
the Army base for treatment and was advised in effect to go home 
and go to bed.” There seem to have been no Government quarters 
available for assignment to Warrant Officer Linney at the Army base 
and he was being paid rental allowance. He had selected his resi- 
dence at Braintree, outside the city limits of Boston, although it seems 
to be contended, within the metropolitan area or within “greater 
Boston and vicinity”, and 534 miles beyond the geographical limits 
in which the medical officers attached to the general dispensary, 
Boston, Mass., under the corps area commander’s orders, were re- 
quired to make calls to visit patients in their quarters. On telephone 








758 DECISIONS OF THE COMPTROLLER GENERAL 


report by his wife on the 5th to the general dispensary, it was sug- 
gested that a civilian physician be procured and if, in his opinion, 
hospitalization was necessary, arrangements would be made to send 
an ambulance to transport Warrant Officer Linney to the hospital at 
Ft. Banks, adjacent to the city of Boston but some 18 miles from 
Braintree. Although the civilian physician is reported to have 
expressed the view Mr. Linney should be hospitalized, a medical 
officer attached to the general dispensary called at his residence on 
that day, and as Mr. Linney had shown some evidences of improve- 
ment, found no reason for hospitalizing him. The illness became 
more acute, developed pneumonia, and the patient then being 
described in medical terminology as “nontransportable”, the civilian 
physician had Mr. Linney admitted to the Weymouth Hospital at 
South Weymouth, a distance apparently of about 114 miles from his 
home. 

The matter of whether payment of the bills by the Government 
is authorized has been given extended consideration by Army au- 
thorities and the view is expressed that 17 Comp. Dec. 472 is not 
applicable to this case. In the cited case it was held that an officer 
who chooses to place himself beyond the reach of the medical serv- 
ice provided for him at his duty station may not be furnished civil- 
ian medical treatment at the expense of the United States. The 
basis for the view that that decision is not applicable is first, because 
the cited case was that of an officer of the Navy, as to whom there 
is applicable section 1586, Revised Statutes, that expenses incurred 
by an officer of the Navy for medicines or medical attendance shall 
not be allowed unless they were secured when the officer was on 
duty and medicines could not have been obtained from naval sup- 
plies or the attendance of a naval medical officer could not have 
been had; and, second, that the facts of this case tend to distinguish 
it, apparently because a medical officer from the general dispensary 
in the city of Boston in fact visited Mr. Linney. 

As has been heretofore pointed out, some confusion of thought 
seems to arise in the minds of service personnel as to payment by 
the Government for medical service because medical service seems 
to be looked upon as an allowance. While it has some aspects of an 
allowance in that when furnished it reduces the expenditures of 
such personnel, it is in fact not strictly an allowance convertible to 
a money payment, United States v. Jones, 18 How. 92 (see 7 Comp. 
Gen. 314), but is a service in kind by the provision of a Medica] 
Department of the Army and, in some circumstances, under appro- 
priations made therefor, otherwise. 

In this case, hospital and medical service were available for Mr. 
Linney at his station and they became unavailable to him in his 
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illness only because of his voluntary residence at such a distance 
therefrom that for practical purposes adequate medical service 
could not be furnished by the Army medical personnel at his duty 
station. The question is whether the appropriation contained in 
the annual Army appropriation act is available to pay the expenses 
of civilian medical, hospital, and nursing service during his illness. 
The Army appropriation act for many years has contained under 
the heading “Medical Department—Army—Medical and Hospital 
Department” (for the year in question, act of April 26, 1934, 48 
Stat. 628) an appropriation— 

for medical care and treatment not otherwise provided for, including care and 
subsistence in private hospitals of officers, enlisted men, and civilian em- 
ployees of the Army, * * * when entitled thereto by law, regulation, or 
contract: Provided, That this shall not apply to officers and enlisted men who 
are treated in private hospitals or by civilian physicians while on fur- 
heh OU fC 

Army Regulations 40-505, entitled “Medical Attendance—General 
Provisions”, provide: 

2. For whom authorized.—Under the conditions indicated therein the Army 
will, usually through its own facilities, provide medical attendance to the 
personnel enumerated in a, b, and c below: 

a. General.—Any person admitted to an Army hospital under the provisions 


of A. R. 40-590, 40-605, or 40-610 while undergoing treatment in such hospital. 
b. Military. 
(1) Officers, warrant officers * * * while in active Federal service, 
except those not in a duty status while absent from their proper station 
or command with or without authority, * * * 


* ” * * . * + 

8. Civilian medical attendance for military patients.—a. When medical at- 
tendance is required by an officer, warrant officer * * * on duty with any 
command or detachment * * * and cannot otherwise be had, the command- 
ing officer may employ the necessary civilian service, and just accounts tlhere- 
for will be paid by the Medical Department. When the * * * warrant 
officer * * * is on duty where there is no officer,he * * * may arrange 
for the required service, * * * 


It will be noted the substituted civilian service is authorized only 
when on duty and while in some circumstances an officer necessarily 
living at a distance from the place of performance of his duties 
may—for the purpose of medical treatment—be “on duty” at his 
residence during the hours when actual performance of duty is not 
required (see 10 Comp. Gen. 377), when the officer voluntarily resides 
at a distance from his duty station he cannot transfer to the United 
States the cost of civilian medical service when his voluntary action 
has made unavailable the medical services provided in kind by the 
Government at his duty station. Treatment by the Medical De- 
partment of the Army is primarily what is granted, and civilian 
medical services at the expense of the United States may not be 
substituted therefor by the voluntary action of the individual. 

Army Regulations 40-550, May 16, 1924, entitled “Dispensaries— 
General Provisions”, provide: 
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4. b. General Dispensaries. 

(1) A general dispensary is provided to serve the nonhospital needs of 
military personnel located in a large city, military district, or prescribed 
military area, and normally treats out-patients from large military head- 
quarters, small detached units, and miscellaneous detached personnel for whom 
no other dispensary service, as regards jurisdiction and distance, is available. 

(2) A general dispensary will le administered under the direct control of the 
corps area, department, district, or tactical commander under whom it may 
be serving. 

* + * * a * o 

c. Limitations regarding out-patient service. 

(1) It is intended that persons desiring or needing treatment should present 
themselves at the dispensary or be transported thereto rather than that medical 
or dental attendance should be furnished them in “quarters”, at their homes, 
or elsewhere. Only in emergencies, or when hospitalization or transportation 
of the putient, in the opinion of the commanding officer of the general dis- 
pensary or, in other instances, of the surgeon of the command, is not practicable, 
will medical or dental attendance be furnished persons in quarters. 

(2) In the case of a general dispensary the territorial commander under 
whose jurisdiction it is operating, will prescribe the general policy as to the 
limitations of the geographical area within which calls to visit patients in 
quurters should be responded to by the dispensary personnel. 


Staff Memorandum No. 5 A. G. 701 (Gen.) Headquarters, First 
Corps Area, office of the corps area commander, Army base, Boston, 
Mass., February 12, 1934, in paragraph 2 defines certain areas within 
the Boston area, allocates available medical facilities for medical 
attention to Army personnel residing within such areas, certain areas 
being allocated to the surgeon, Fort Banks, others to the sur- 
geon at Watertown Arsenal, and other areas to the general dispen- 
sary, and in paragraph 6, it is provided: 

6. The limited facilities of the general dispensary have made it necessary 
for the corps area commander to reduce the geographical limits within which 
calls to visit patients in quarters will be made. There is no authority at 
law for the payment from appropriated funds of civilian physicians for servy- 
ices rendered outside the areas designated as the patient’s place of duty. 
Therefore, officers and soldiers who choose for their own convenience to reside 
outside the geographical limits of dispensary service as prescribed in paragraph 
2 a, b, and c, and members of their households (par. 2 c, (4), AR 40-505), 
can obtain medical treatment only by personal visits to the general dispensary, 
Watertown Arsenal, or Fort Banks. Their treatment by civilian physicians 
cannot be paid for from public funds. 

This is the general policy prescribed by the corps area commander. 
Those living without the area indicated in this memorandum were 
placed on notice that medical attendance could not be furnished out- 
side of the described areas and that medical attendance procured by 
them would be at their own expense. They were at liberty to come 
to the general dispensary personally and provision would be made 
for their proper care. 

There seems to be an impression that the fact the general dispen- 
sary was notified of Mr. Linney’s illness, and that, although he lived 
outside the area within which medical officers from the general dis- 
pensary would make house visits, a medical officer from the general 
dispensary did in fact visit him—his rights were in some manner 
modified. The medical officers on duty at the same headquarters 
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properly were interested in the welfare of members of the command 
and to the extent permitted by their duties might properly visit in 
their professional capacity such personnel residing beyond the area 
within which they were required to make house visits. The “general 
policy” in limiting the geographical area within which calls to visit 
patients in quarters should be responded to was not designed to pro- 
hibit medical officers from making visits to such personnel if their 
duties permitted, but the facts of such visits in no way change the 
rights of the individual shown such consideration. Mr. Linney 
voluntarily resided beyond the area within which medical service 
could practicably be furnished, considering the number of individuals 
composing the command, the area involved, and the number of medi- 
cal officers available. He was on notice that adequate medical serv- 
ice could not be afforded him by the Army Medical Department and 
that expenses resulting from his illness and treatment by a civilian 
practitioner and in a civilian hospital could not be reimbursed from 
public funds. Under the regulations, Mr. Linney was not entitled to 
medical treatment in the circumstances described at the expense 
of the United States and the appropriation is accordingly not le- 
gally available for the payments proposed. Payment of the voucher, 
therefore, is not authorized. The papers will be retained in this 
office. 


(A-69013) 


LEASES—LAND FOR ERECTION OF TEMPORARY SHELTERS— 
IMMIGRATION AND NATURALIZATION SERVICE 


The appropriation for the Immigration and Naturalization Service for the fiscal 
year 1936, 49 Stat. 102, is available, subject to the limitations of the act of 
June 26, 1930, 46 Stat. 817, for the leasing of land and erecting thereon of 
temporary shelters in places remote from other habitations for use by patrol 
inspectors of said Service in preventing illegal entry of aliens into the 
United States, where the leases provide that the shelters are to remain the 
property of the Government, and there is reserved to the Government the 
right of their removal. 


Acting Comptroller General Elliott to the Secretary of Labor, March 6, 1936: 


There has been received your letter of December 12, 1935, as follows: 


During the logging season in the Maine woods large numbers of Canadian 
woodsmen attempt illegal entry into the United States for the purpose of seek- 
ing employment in lumber camps. These camps are located in the woods, 
remote from other habitations, and are generally more accessible from points in 
Canada than from settlements in the State of Maine. In order to prevent the 
entry of alien woodsmen from Canada into these camps, inspectors patrol the 
area between the camps and the border and make frequent visits to the camps 
themselves for the purpose of determining the status under the immigration 
laws of woodsmen employed therein. 

In the past the Immigration and Naturalization Service has attempted to con- 
trol the immigration problem arising out of the operations in the woods by 
periodically detailing to this work officers from regular immigration stations. 
Owing to the remoteness of the lumber camps, lack of roads, and heavy snows, 
this procedure requires travel on foot over muddy trails, or on snowshoes, for 
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long distances—sometimes upwards of fifty miles—and camping out over night. 
Such periodical inspections involve unusual hardships to the men and have 
not proven entirely satisfactory for the reason that it is difficult for a number 
of officers to reach a camp without their approach becoming known, thus enabling 
aliens who desire to avoid inspection to depart before the officers arrive. 

To facilitate the inspection of these camps and insure a better control of 
the movement of aliens into the woods, it is proposed to establish temporary 
camps for immigration officers near the scene of the major woods operations. 
These camps would not be occupied continuously, but only during the lumber 
season and would be moved from time to time as the lumber camps are changed. 
Suitable camp sites can be leased for a nominal sum of $1.00 per year, but it 
will be necessary for the Immigration and Naturalization Service to erect shelters 
on the leased land. It is estimated that the cost of the materials will average 
approximately $125.00 per camp, and the necessary labor involved in erecting the 
shelters can be performed by employees. 

Your decision is requested as to whether the Immigration and Naturalization 
Service is authorized to enter into a lease for land and erect thereon suitable 
shelters of a temporary nature to be used for the purpose indicated, with the 
understanding that a clause will be inserted in the lease to the effect that any 
structures which may be erected will remain the property of the Government 
and shall be subject to removal by the Government at the expiration of the lease. 

In this connection attention is invited to the act of June 26, 1930 (U. S. C., 
title 19, sec. 68), which authorizes the expenditure of not to exceed $3,000. for 
any one project from the appropriation “Salaries and expenses, Immigration and 
Naturalization Service” for the acquisition of land and the erection of buildings, 
sheds, and office quarters, including living quarters for officers where none are 
otherwise available. 


The act of June 26, 1930, 46 Stat. 817 (19 U. S. C. 68), referred to in 
your letter, provides: 


That to provide better facilities for the enforcement of the customs and im- 
migration laws along the Canadian and Mexican borders at points where no 
Federal buildings are available or buildings adapted or suitably located for the 
purpose are available for rental, the Secretary of the Treasury and the Secre- 
tary of Labor are hereby authorized to expend from the funds appropriated 
for the general maintenance and operation of the Customs and Immigration 
Services, respectively, the necessary amounts for the acquisition of land and 
the erection of buildings, sheds, and office quarters, including living quarters 
for officers where none are otherwise available: Provided, That the total amount 
which may be expended for any one project, for the use of one department, 
including the cost of the site, shall not exceed $3,000, and that where quarters 
are erected or facilities provided for the joint use of the Customs and Immi- 
gration Services the combined cost charged to the two appropriations concerned 
shall not exceed $6,000 for any one project, including the site. 

While it is a well established rule that appropriated funds may 
not be used for the permanent improvement of private property by 
an agency of the United States, it appears from your letter that the 
shelters which you propose to erect are not of a permanent nature 
but would be of a temporary character, and that in the event of 
the leasing of land and their erection thereon, it would be provided 
in the lease that they remain the property of the Government with 
the right reserved to the Government to remove them at the expira- 
tion of the lease. 

In view of the facts stated in your letter and the provisions of 
the act of June 26, 1930, supra, and of the provisions of the appro- 
priation act for the Immigration and Naturalization Service for 
the fiscal year ending June 30, 1936, act of March 22, 1935, 49 Stat. 


102, which provides “For enforcement of the laws regulating the 
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immigration to, the residence in, and the exclusion and deportation 
from the United States of aliens * * *”, no objection will be 
made by this office to the leasing of land and the erection thereon 
of temporary shelters of the character and for the uses indicated by 
you, under the appropriation mentioned, upon the terms and condi- 
tions set forth in your letter, and subject to the limitions of said 
act of June 26, 1930. 
Your question is answered accordingly. 


(A-69916) 
CONTRACTS—FOREIGN PRODUCTS—CERTIFICATES REQUIRED 


The finding required by the second sentence of section 2 of the act of March 
8, 1933, 47 Stat. 1520, that the articles, materials, or supplies to be used 
for public purposes, or those from which they are manufactured, are not 
mined, produced, or manufactured in the United States in sufficient and 
reasonably available commercial quantities, and of a satisfactory quality, 
may be made by subordinate officers specifically designated by the heads 
of the departments, but such determination once made is sufficient only 
so long as such finding continues correct. 

The Secretary of the Treasury may make determinations, in awarding con- 
tracts under the General Schedule of Supplies, extending to the pro- 
curement by other Government agencies, pursuant to said schedule, with 
reference to the act of March 3, 1933, 47 Stat. 1520, prohibiting the pur- 
chase of articles, materials, or supplies, if not mined, produced, or manu- 
factured in the United States except under specified circumstances, and 
independent determinations to the same effect by the purchasing agencies 
are not necessary, but, if the findings of the Secretary of the Treasury in 
this regard are not sufficient, payments by the purchasing agencies must 
necessarily be questioned. 


Acting Comptroller General Elliott to the Secretary of Agriculture, March 6, 
1936: 


There has been received your letter of January 11, 1936, as follows: 


Notices of amounts suspended or disallowed, Standard Form 2084, are being 
received from your office in the several bureaus of this Department, requiring 
certificates signed by the head of the Department in connection with the 
procurement of articles, materials, and supplies of foreign origin. 

Section 2 of title III of the act of March 3, 1933 (47 Stat. 1520), provides 
that only such unmanufactured articles, materials, and supplies as have been 
mined or produced in the United States, and only such manufactured articles, 
materials, and supplies as have been manufactured in the United States 
substantially all from articles, materials, or supplies mined, produced, or manu- 
factured as the case may be, in the United States, shall be acquired for public 
use, unless the head of the department concerned shall determine (1) that such 
procurement is inconsistent with the public interest or (2) that the cost is 
unreasonable. The second sentence of the section provides that the section 
shall not apply with respect to articles, materials, or supplies if articles, 
materials, or supplies of the class or kind to be used, or the articles, materials, 
or supplies from which they are manufactured are not mined, produced, or 
manufactured as the case may be, in the United States in sufficient ond 
reasonably available commercial quantities and of a satisfactory quality, but 
apparently does not require a certification of the facts by the head of the 
department. 

In 14 Comp. Gen. 381 it was held the act contained no provision for a dele- 
gation of authority and that the head of the department or establishment 
concerned must make the determination in respect to articles, materials, or 
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supplies mentioned in the first sentence of the section cited as well as those 
mentioned in the second sentence of that section. 

The questions that now present themselves are whether, in awarding con- 
tracts under the general schedule of supplies the Secretary of the Treasury 
may make determinations which will extend to the Secretary of Agriculture in 
the procurement of articles, materials, or supplies from the contractors. For 
example, if, when an award is made by the Director of Procurement or other 
contracting officer, the Secretary of the Treasury determines that similar 
articles are not produced or manufactured in the United States in sufficient 
and reasonably available commercial quantities and of satisfactory quality 
and the articles are listed in the general schedule of supplies, will it be neces- 
sary that the Secretary of Agriculture make a similar determination when the 
articles are procured for the use of the Department of Agriculture? 

It is common knowledge that rubber, cork, tea, coffee, etc., are not produced 
commercially in the United States, in view of which it seems that if certifi- 
eation of that fact is required it could properly be made by a contracting or 
other officer familiar therewith, If it is necessary that the head of the depart- 
ment determine that materials and supplies to be procured are composed chiefly 
of materials not produced commercially in the United States will the require- 
ments of the statute be satisfied if he determines that articles manufactured in 
the United States from such materials may be procured, from time to time in 
the future, for the use of the department? 


The decisions reported in 14 Comp. Gen. 381 and 601 are to the 
effect that while the determination required by the first sentence of 
section 2, title III, of the act of March 3, 1933, 47 Stat. 1520, involv- 
ing the exercise of personal judgment and discretion, must be made 
by the head of the department concerned and that authority to make 
such determination cannot be delegated, the showing required by the 
second sentence—that is, a showing that the articles, materials, or 
supplies to be used or those from which they are manufactured are 
not mined, produced, or manufactured in the United States in suffi- 
cient and reasonably available commercial quantities and of a satis- 
factory quality—may be made either by the head of the department 
or establishment concerned or by subordinates to whom that. duty has 
been assigned. That is to say, the existence of such facts may be 
established before this office in like manner as other facts necessary 
to support a claim for payment or for credit are required to be estab- 
lished. In conformity therewith you are advised that the finding 
required by the second sentence of section 2 of the act, supra, may be 
made by a subordinate officer or officers of your Department specifi- 
cally designated by you for the purpose, accompanied by a proper 
showing of facts in support of such finding. Evidence of the officers’ 
designation should be filed here. Your suggestion in the last para- 
graph of your letter that a determination in that behalf once made 
would be sufficient to justify procurement of such materials, etc., 
from time to time in the future, is subject to the qualification that 
such finding continues to be correct. It must be recognized that do- 
mestic conditions of production and manufacture are constantly 
changing and articles, materials, etc., not commercially produced in 
this country today may be available at a future time. 

Your question as to whether in awarding contracts under the gen- 
eral schedule of supplies, the Secretary of the Treasury may make 
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determinations which will extend to the Secretary of Agriculture in 
the procurement of articles, materials, or supplies from the contrac- 
tors, is answered in the affirmative. The blanket contracts under said 
general schedule are consummated by the Secretary of the Treasury 
who is the proper officer to make the determinations required by the 
statute under the contracts. Purchases by executive departments and 
other Government establishments except as otherwise provided by 
law, are subject to those contracts and an independent finding to the 
same effect by the heads of such other departments and establishments 
would not appear necessary. However, as will appear from the two 
cited decisions in 14 Comp. Gen. 381 and 601, there is involved the 
question whether the findings of the Secretary of the Treasury are 
sufficient under the statute. When the records of this office do not 
disclose such proper findings with reference to the general supply 
schedule contracts, it is necessary to question payments by other de- 
partments and establishments for purchases made from the contrac- 
tors. When the records of this office disclose proper findings by the 
Secretary of the Treasury pursuant to the statute, such findings will 
be accepted by this office as applicable to purchases by other depart- 
ments and establishments under general supply schedule contracts, if 
otherwise free from objection. 
Your submission is answered accordingly. 


(A-71441) 


APPOINTMENTS—LAW CLERKS, UNITED STATES COURT OF APPEALS 
FOR DISTRICT OF COLUMBIA 


Law clerks to judges of the United States Court of Appeals for the District 
of Columbia, whose duties are personal to the particular justices for whom 
they work, are not employed in any office or duty in the court within the 
meaning of the inhibition of the act of March 3, 1911, 36 Stat. 1105, against 
employment of certain relatives of the judges. 


Acting Comptroller General Elliott to the Chief Justice, United States Court 
of Appeals for the District of Columbia, March 6, 1936: 


There has been considered the matter presented in your letter of 
February 21, 1936, as follows: 


I respectfully request your formal official opinion upon a question which 
arises in relation to the appointment of law clerks for the United States Court 
of Appeals for the District of Columbia. The authority for the appointment of 
such clerks by this court is to be found in the act of Congress known as “The 
Supplemental Appropriation Act, fiscal year 1936” (Public, No. 440, 74th Con- 
gress), approved February 11, 1986. The appropriation for the District of 
Columbia provided by that act includes the following: 

“Salaries and expenses, United States Court of Appeals for the District of 
Columbia: For five law clerks (one for each justice of the United States Court 
of Appeals for the District of Columbia), at $2,500 per annum each, from 
February 1, 1936, to June 30, 1936, both dates inclusive, $5,908.” 
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In United States Code, sec. 126, entitled “Officers of Courts”, it is provided: 
“No person shall be appointed to or employed in any office or duty in any 
court who is related by affinity or consanguinity within the degree of first 
cousin to the judge of such court: * 


In coming to make the appointments eesinan for by the foregoing act we 
are in doubt as to whether it would be lawful for a justice of this court to 
appoint his grandnephew to such an office. It seems to have been decided that 
the statutory inhibition does not apply to the position of secretary of a judge, 
upon the ground that he is not employed to serve the court but to act solely 
as assistunt to the judge appointing him, but no such ruling, so far as we 
know, has been made respecting law clerks, although under the act one law 
clerk is to be appointed for each judge and it would seem that such an ap- 
pointee would sustain a similar relation as that of secretary to the judge 
appointing him, 

It has been held consistently by the accounting officers of the 
United States in considering the terms of appropriation items au- 
thorizing the appointment of secretaries to judges of United States 
courts—in much the same form as the instant appropriation item 
for law clerks to judges—that the statutory restriction against the 
appointment of certain relatives of the judges of said courts does 
not apply for the reason that the secretary to a judge is not an officer 
of the court and performs no duty in the court. 4 Comp. Dec. 359; 
8 id. 736. 

While the duties to be assigned to the law clerks authorized to be 
employed under the appropriation item quoted in your letter have 
not been set forth by you, from the statement of Justice Groner on 
August 12, 1935, before the subcommittee of the House Committee 
on Appropriations in charge of deficiency appropriations, it is under- 
stood the duties to be performed by a law clerk will consist of legal 
research, briefing of cases, etc., for the individual judge, and that 
said law clerks are not, and will not be, authorized or required to 
perform any court duties whatever. In other words, it is understood 
the duties to be performed by these law clerks are as personal to 
the particular justices for whom they work, respectively, as are the 
duties of secretaries. If such are the facts, I have to advise that a 
law clerk to a judge of the United States Court of Appeals for the 
District of Columbia is not employed in any office or duty in the 
court, within the meaning of the inhibition of section 67 of the 
Judicial Code, act of March 3, 1911, 36 Stat. 1105, against employ- 
ment of certain relatives of the judges. 
Your question is answered accordingly. 


(A-62698) 
ADVERTISING—TIE BIDS—MULTIPLE AWARDS 


There is no objection to multiple award of contracts to bidders whose bids are 

identical as to price and quality where the bidders have different distribut- 
ing points which make it advantageous to the United States to accept a 
number of such bids for the delivery of supplies. 13 Comp. Gen. 233 dis- 
tinguished. 
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Acting Comptroller General Elliott to the Secretary of the Treasury, March 7, 
1936: 


There was received February 26, 1936, your undated letter as 
follows: 


Receipt is acknowledged of your letter of January 21, 1936, in further ref- 
erence to the protest of the Falls Rubber Company of Akron, Inc., contract 
TPS 3202. 

With reference to the statements contained in your letter relative to the 
method of making awards to more than one bidder where there is no choice 
as to quality among the several offerings of such bidders, you are informed 
that it was deemed necessary and to the best interests of the Government to 
make awards to more than one bidder, since, owing to the increased require- 
ments both in Washington and in the field, no one manufacturer would be 
able to fulfill the entire contract in addition to his commercial business. With 
the increased number of trucks and motor vehicles in the field, and voluminous 
emergency purchases incident to their upkeep, it was not considered to the 
best interests of the Government to place ordering offices in the position of not 
being able to use equipment because of inability of the contractors to make 
immediate deliveries. 

It might also be stated that the making of awards to more than one bidder 
gives the Government the benefit of the maximum number of points of de- 
livery, since not all contractors have the same distribution points. The more 
delivery points available, the more adequately will the needs of the service 
be met. In view of this fact the bids were not considered identical and 
the award was therefore not made by lot. 


The rule stated in 18 Comp. Gen. 233, is applicable in these cases 
of identical bid prices where there is no difference in quality or other 
advantages to the United States. The rule is not applicable where 
difference in points of delivery, for instance, makes it to the inter- 
ests of the United States to accept more than one of the bids iden- 
tical as to price and quality. In view of the facts reported, this 
office is not required to object to the multiple award of contracts to 
bidders for the delivery of tires and tubes where the prices and qual- 
ity are equal and where the bidders have different distributing points 
which make it advantageous to the United States to accept a number 
of such bids for the delivery of such tires and tubes as may be 
ordered from time to time. 

You are advised accordingly. 


(A-66116) 


TRANSPORTATION OF AIR MAIL—INCREASE IN AIRPLANE MILES 
FLOWN—RATE ADJUSTMENTS 


The order issued by the Interstate Commerce Commission March 11, 1935, in 
Air Mail Docket No. 1, 206 I. C. C. 675, providing for adjustment in base 
rates for transportation of air mail upon increase or decrease in airplane 
miles actually flown requires the first designated reduction in said base 
rates when, with respect to routes for which the mileage is substantially 
the monthly equivalent of one daily round trip, the mileage flown in a 
month exceeds by 80 percent the mileage named for the particular route in 
the order, and there is no authority for deferring said reduction until 
the miles flown equal 190 percent of the mileage so named. 


87459°—36——50 
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Acting Comptroller General Elliott to North American Aviation, Inc., March 7, 
1936: 


Your letter of December 24, 1935, refers to certain warrants issued 
November 5, 1935, and November 7, 1935, making payment of com- 
pensation for air-mail service over routes A. M. 5 and A. M. 10 for 
the months of March to September 1935, inclusive, the amounts for 
which the warrants were issued having been computed on the basis 
of rates prescribed in an order issued by the Interstate Commerce 
Commission March 11, 1935, in Air Mail Docket No. 1, 206 I. C. C. 
675. You urge that by reason of an erroneous interpretation of said 
order, the amounts allowed for the above periods were less than 
those which should have been allowed by the sum of $9,679.73 for 
route A. M. 5 and $7,718.84 for route A. M. 10, making an aggregate 
underallowance on both routes of $17,398.57. 

In the cited order the Interstate Commerce Commission prescribed 
the following basis for the routes here concerned : 


And it is further ordered, That said fair and reasonable rates for each 
airplane mile actually flown with mail on each air mail route designated below 
are fixed and determined, and are hereby published, at rates, for 300 pounds 
or less, determined in accordance with the following table: 


Table for determining fair and reasonable rates on each route 


(The base named for each route shall be used only for the mileage named 
for that base and shall be (1) progressively * decreased 1 cent upon each 
increase in the number of airplane miles actually flown with mail each month 
‘which equals 10 per cent of the mileage named for that base, and (2) pro- 
gressively * increased 1 cent upon each decrease in the number of airplane 
miles actually flown with mail each month which equals 10 per cent of the 
mileage named for that base: Provided, That where the mileage named in the 
table is substantially the monthly equivalent of one daily round trip over 
the entire route, the base named for that mileage shall not be decreased until 
the miles actually flown with mail each month equal 180 per cent of the 
mileage named, but shall thereafter be decreased, as herein provided, upon 
each further increase of 10 per cent in the mileage named: Provided further, 
That in no event shall the rate for any route’be greater or less than the 
base named for that route by more than 56 cents.) 


Mileage (number 
of airplane mile 
actually flown 
with mail each 
month) 


Route no. a é 


Cents 


(*) 
28 


(*) 
5 
(*) (*) 
10 29 
(*) (*) 


* Progressively, as here used, means that upon the first 10 per cent increase in 
mileage named in the table, the base shall be 1 cent less than the base named 
for that mileage; upon the second 10 per cent increase in mileage named in the 
table, the base shall be 2 cents less than the base named for that mileage, etc., 
and the base as so decreased shall be the rate to be applied to the total mileage. 
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The rates after decreases in mileage shall be determined conversely in the same 
manner. 


And it is further ordered, That rates determined in accordance with the table 
in the last preceding paragraph hereof shall in no event exceed the maximum 
rates provided by the act, and shall be subject to the increases provided by the 
act for mail loads in excess of 300 pounds. 

It appears that the mileage named in the table for these routes is in 
each instance substantially the monthly equivalent of one daily round 
trip over the entire route, and that, accordingly, the “180 percent” 
provision of the above order is applicable. In the administrative 
examination of the accounts, or bills, presented by you, the Post Office 
Department applied the order of the Interstate Commerce Commis- 
sion as requiring, with respect to these routes, a reduction of 1 cent 
in the base rates named when the miles flown exceeded by 80 percent 
the respective mileages named in the table. The settlements by this 
office allowed the amounts administratively approved for payment by 
the Post Office Department. You urge that no decrease in the base 
rate should have been made until the number of miles actually flown 
in each month exceeded the mileage named in the table by an addi- 
tional 10 percent of the named mileage; i. e., that the base rate named 
in the order is applicable until the miles actually flown exceed the 
mileage named in the order by 90 percent. Concretely, it is insisted 
that there should be no decrease in the base rate of 28 cents prescribed 
for route no. 5, for which the named mileage is 70,000 miles, until the 
mileage flown over said route is 133,000 miles in any one month. 
This is 190 percent of the named mileage for said route; 180 percent 
of said named mileage is 126,000 miles. Similarly, with respect to 
route 10, it is urged that there should be no decrease in the base rate 
of 29 cents prescribed for that route, for which the named mileage 
is 55,000 miles, until the mileage flown over said route is 104,500 miles, 
or 190 percent of the mileage named for that route; 180 percent of 
said named mileage is only 99,000 miles. 

In support of the interpretation of the order as requiring this 
result, the request for review states: 

The first clause of this paragraph of the Commission’s order (that is, the 
clause immediately preceding the so-called 180% provision) unequivocally de- 
clares that no decrease in the base rate shall be made until the excess of air- 
plane miles actually flown with mail each month equals 10% of the mileage 
named for the base. In other words, it is very clear that the intent of the first 
clause of the Commission’s order was that the rate would not decrease until the 
mileage flown would equal 110% of the base mileage. This provision, in form, 
is a statement to the effect that mileage flown in excess of the base mileage shall 
be at a decreased rate, but that it shall be decreased only in the event that the 
excess equals 10% of the base mileage. In the same way, in the proviso with 
which we are concerned, the Commission provided that there shall be no de- 
crease in the rate until the miles flown exceeded 180% of the base mileage, but 
that it should be decreased only in the event that the excess over 180% of the 
base equals 10% of the base mileage. Accordingly, there is nothing inconsistent 


in the position that in the situation with which we are concerned, no decrease 
in the base rate is to take effect until the miles flown would equal 190% of the 
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base mileage. In fact, it is only by this interpretation that one can make the 
two clauses consistent. There is every indication that the Commission meant 
that there shall be no decrease in rates until the miles flown equalled 100% plus 
10% of the base mileage in one case and 180% plus 10% of the base mileage in 
the other case. 

Further, since the order of the Interstate Commerce Commission does not 
specify the amount by which the base rate is to be decreased when the miles 
flown equal 180% of the base mileage, it is exceedingly improbable that the 
Commission intended that there should be any decrease at that point. In this 
regard it should be noted that the Commission does specify that when the miles 
flown exceed 180% of the base mileage by 10%, the decrease should be “as herein 
provided” (i, e., 1 cent for each such excess equal to 10% of the base mileage), 
while there is nothing said as to the amount of any decrease to take effect when 
180% of the base mileage has been flown. 

Even when standing alone, the language of the proviso clause can, in our 
opinion, be construed to mean only that there shall be no decrease in the rate 
base until the miles flown in excess of 180% of the base mileage shall exceed 10% 
of the base mileage. In this regard it will be noted that the language of the 
proviso is to the effect that there shall be no decrease in the rate base “until 
the miles actually flown with mail each month equal 180% of the mileage named, 
but shall thereafter be decreased, as herein provided, upon each further in- 
crease of 10% of the mileage named.” If, as the solicitor’s opinion states, the 
reduction is to take effect immediately when the miles flown equal 180% of the 
mileage named (base mileage), then the Commission would have used the word 
“and” rather than “but” in the phrase “but shall thereafter be decreased”, etc. 
In other words, the Commission did not say that the rate was to be decreased 
when 180% of the base mileage had been flown, “and” would be decreased further 
for each additional 10% of the base mileage flown in excess of the base mileage. 
On the contrary, the Commission said that there shall be no decrease until 180% 
of the base mileage had been flown, “but” there should be a decrease after miles 
flown exceed said 180% by 10% of the base mileage. 

The use of the word “thereafter” in the last clause of the proviso also bears 
out this interpretation. The meaning of this must be that there is to be no 
deduction when 180% of the mileage named has been flown but only after 
there has been a further increase of 10% in the mileage. 


Concerning the suggestion that the provision of the Commission’s 
order immediately preceding the 180 percent provision is to the effect 
that mileage flown in excess of the named mileage shall be at a 
decreased rate, but that the rate shall be decreased only in event 
the excess equals 10 percent of the named mileage, and the further 
suggestion that consistency with this would require that the “180 
percent” provision must be interpreted as meaning similarly that 
with respect to routes to which the proviso applies, no decrease in 
the base rate shall take place until the mileage flown equals 180 
percent plus 10 percent of the named mileage, it would appear that 
the words “The base named for each route shall be used only for 
the mileage named for that base”, as used in the order, were probably 
intended as preventing any attempt to use a rate named in the table 
for one route as the basis to be applied to the mileage named therein 
for another route, rather than that only the exact miles specified 
for a given route should be the only mileage for which the rate 
named for that route could be applied. In this view it would 
not follow, as suggested, that the effect of the provision immediately 
preceding the “180 percent” provision would result in the anomaly 
of requiring that any mileage flown in excess of the named mileage 
shall be at a decreased rate, but that the rate shall be decreased only 
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in event the excess equals 10 percent of the named mileage. On 
the contrary, the effect would be that while the rate named in the 
order for any particular route would be for application in con- 
junction with the mileage specified for that route, rather than in 
conjunction with the mileage specified for some other route, the 
base rate so named would be “progressively decreased 1 cent upon 
each increase in the number of airplane miles actually flown”, etc., 
and so would not involve the suggested contradiction in terms, con- 
sistency with which it is urged would require a like application of 
the “180 percent” proviso. Moreover, the interpretation upon which 
insistence is made would appear to require that the provision of 
the order relative to decreasing the rate for routes for which the 
named mileage is substantially the monthly equivalent of one daily 
round trip shall be considered as merely analogous to the general 
provision of the order for decreasing the rates shown therein, rather 
than as a qualification upon that general provision. That view, 
however, would seem to overlook the wording and the form in which 
the order has been drafted. In this connection it is to be noted that 
the provision for progressively decreasing the base rate 1 cent upon 
“each increase in the number of airplane miles actually flown with 
mail each month which equals 10 percent of the mileage named for 
that base” is a general requirement stated as a principal proposition 
in the order and that the provision with respect to the operation 
of such general requirement in relation to routes for which the 
mileage named is substantially the monthly equivalent of one daily 
round trip is stated in the form of a proviso to said general re- 
quirement. Normally, the purpose of a proviso is to fix a limitation 
upon the principal proposition upon which it is grafted and not 
to create a separate and distinct proposition of its own genesis. 
Giving the proviso clause here concerned the usual effect accorded 
a proviso, the basis prescribed in the order of the Interstate Com- 
merce Commission for decreasing the rates shown in the table be- 
comes in substance a direction to the effect that where the number 
of miles actually flown over a given route exceeds the mileage named 
for that route by less than 10 percent, the base rate shown for said 
route is to apply; that where the number of miles flown exceeds 
the named mileage by as much as 10 percent the base rate is to be 
decreased 1 cent, with like successive decreases in the rate upon like 
successive increases in the mileage flown, subject, however, to the 
limitation that if the mileage named in the table is substantially the 
monthly equivalent of one daily round trip over the entire route, 
the base rate shall not be decreased until the miles flown equal 180 
percent of the mileage named. The effect of the “180 percent” 
proviso, therefore, would appear to be merely to stay, with respect 
to the routes to which it applies and until the mileage flown over 
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such route equals 180 percent of the named mileage, the reduction 
of 1 cent otherwise required under the principal proposition when 
the miles flown exceed the mileage named by 10 percent. That is 
to say, that with respect to routes to which the proviso applies, the 
reduction of 1 cent, which ordinarily would be required when the 
miles flown exceed by 10 percent the mileage named in the order, 
is deferred until the miles flown exceed the mileage named by 80 
percent. This view removes also the objection that the order does 
not specify the amount by which the base rate is to be decreased 
when the miles flown equal 180 percent of the mileage named in 
the order. 

The use of the words “but” and “thereafter” in the proviso, which 
it is urged, signify an intent that no reduction in the base rate shall 
occur until 180 percent of the named mileage is exceeded, in the miles 
flown, by a further 10 percent of the named mileage, does not ap- 
pear inconsistent with the effect ascribed to the proviso as interpre- 
ted above. The proviso having stayed the first reduction of 1 cent 
until the mileage flown exceeds the mileage named by 80 percent, 
it would appear only natural and in the interest of clearness to state 
explicity, as was done, that further reductions of 1 cent each should 
not be stayed until successive increases of miles flown equaled each an 
additional 80 percent of the mileage named, but that on the con- 
(rary thereafter (i. e., after the increase of 80 percent had been 
reached) further successive reductions would be made upon further 
increases in the miles flown amounting to 10 percent in the mileage 
named. 

Accordingly, it would appear that the order requires the reduction 
of 1 cent in the base rate when, with respect to the routes for which 
the mileage named is substantially the monthly equivalent of one 
daily round trip, the mileage flown in a month exceeds by 80 percent 
the mileage named in the table, and that therefore the additional 
compensation claimed on the basis of further deferring the first 
reduction of 1 cent until the miles flown equal 190 percent of the mile- 
age named is not authorized under the terms of the order. 


(A-69810) 


COAL CONTRACTS—INCREASED PRODUCTION COSTS—MINE 
EMPLOYEES’ WAGE INCREASES 


Government coal contracts stipulating a definite procedure with reference to 
the filing of claims thereunder for increased cost of production because 
of mine employees’: wage increases, no authority exists for the substitution 
therefor of a report under preparation by certain coal operators for the 
National Bituminous Conl Commission showing the increase in cost of 
production resulting from a recent wage increase. 
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Acting Comptroller General Elliott to the Secretary of the Treasury, March 7, 
1936: 


There has been considered your letter of January 6, 1936, as 
follows: 


Inclosed is copy of your letter dated November 25, 1935, addressed to the 
Fuel Committee, Procurement Division, Treasury Department, by Mr. B. P. 
Manley, executive secretary, Utah Coal Operators Association, wherein state- 
ment is made that figures are now in preparation for the National Bituminous 
Coal Commission, which will show the increase in cost of coal resulting from 
a wage increase which became effective October 1, 1935, and question is asked if 
the increased cost as shown in the compilation to be submitted to the Commis- 
sion will be acceptable as furnishing the cost increase data called for in para- 
graph 3 of Standard Government Purchase Conditions (Coal) (Standard Form 
No. 43) in connection with coal contracts between Utah coal operators and 
the Government. 

The further statement is noted that if the cost data so shown will be accept- 
able, the producers would be relieved of the expense of employment of certified 
public accountants—under the referred to paragraph 3, the report of a certified 
public accountant is called for. The association also requests that the 60-day 
limit, specified in paragraph 3 of the referred to purchase conditions, be ex- 
tended until the reports for the Commission, now in preparation, are completed. 

Your answers to the questions presented in the inclosed letter will be 
appreciated. 


In the letter of November 25, 1935, above referred to, a copy of 
which was transmitted with above quoted letter, the Utah Coal 
Operators Association stated: 


In consideration of the fact that the cost of coal to Utah producers has 
been increased because of wage increases which became effective Octuber 1st, 
1935, and such increases when determined will properly apply to coal shipped 
to Government agencies such as C. C. C. camps and possibly some U. S. Army 
stations, the Utah Coal Producers involved respectfully request that, because 
the amounts involved are not large, and because the employment of certitied 
public accountants would be unduly expensive, that the terms of paragraph 3 
of Standard Form #48 be relaxed to the extent of allowing the cost increases 
which are now being prepared in accordance with the orders of the National 
Bituminous Coal Commission, and which will be shortly submitted to them, 
to serve the purposes of the Procurement Division and be considered satis- 
factory evidence of cost increases. 

Those figures, when submitted to the National Bituminous Coal Commission, 
are subject to verification by them. The figures now in preparation for the 
Commission will readily disclose the increased cost per ton that has occurred 
since Oct. 1st, 1935. Will you kindly give your approval to the procedure and 
thus eliminate the additional expense that would be incurred if the terms of 
paragraph 3 of Standard Form #43 are strictly adhered to? 


Paragraph 3 of the Standard Government Coal Purchase Con- 
ditions (Standard Form 43), which forms a part of the Government 
coal contracts, provides: 


The contract price specified herein for the coal is based upon the wage 
scales in effect with mine employees on the date of opening of bids, and any 
increase or decrease in the cost of production of said coal caused by changes 
in such wage scales shall correspondingly increase or decrease the contract 
price of coal on any tonnage mined and shipped thereafter not in arrears at 
the time the change in wage scales becomes effective: Provided, however, That 
in event of any such increase in cost of production due to increase in wage 
scales, the claim shall be presented within 60 days and supported by the affi- 
davit of the superintendent or corresponding. officer of the mine or mines from 
which the coal was produced and by report of a certified public accountant 
showing the cost of mining the coal before the increase in the wage scales, 
the amount of the increase in the wage scales after the date of the opening of 
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bids, and the amount of such increase applicable to the coal delivered under 
this contract after the date of such increase. The books of the contractor shall 
be so kept as to show the foregoing facts and shall be open to inspection by 
an authorized officer or employee of the Government. No increase over the 
contract price shall be allowed unless the claim is so presented and the books 
of the contractor are so kept. In event of a decrease in cost of production 
due to decrease in the wage scales, the decrease in the contract price shall be 
computed on the basis of the affidavit or affidavits of the superintendent or 
other corresponding officer of the mine or mines from which the coal was pro- 
duced or upon other evidence. When there has been no change in the wage 
Scales during the production of the contract coal, the contractor shall so 
certify on invoices or vouchers submitted for payment. 

It appears, therefore, that the terms of the Government coa! con- 
tracts require that the claims to be filed thereunder for increased cost 
of production, due to changes in the wage scales of the mine em- 
ployees, be presented within 60 days from the effective date of the 
changes in the wage scales of the mine employees; and that there 
be presented in support of such claims the affidavits of the super- 
intendent or corresponding officer at the mine from which the coal 
was produced and a report of a certified public accountant, showing 
(1) the cost of mining the coal before the increase in the wage scales; 
(2) the amount of the increase in the wage scales after the date of 
the opening of the bids; and (3) the amount of such increases appli- 
cable to the coal delivered after the date of such increase. Under 
the provisions of such contracts the coal contractors are required, 
also, to keep their books so as to show the facts required in said 
paragraph 3 of the coal-purchase conditions relative to the coal 
produced and delivered, and their books are to be open to inspec- 
tion by an authorized officer or employee of the Government, when 
required. Said paragraph 3 of the coal purchase conditions pro- 
vides further that increases over the stipulated contract tonnage 
prices for the coal furnished shall not be allowed to the contractors 
unless claims therefor are so presented and the books of the con- 
tractors are so kept. 

The requirements of said paragraph 3 of the coal purchase con- 
ditions relative to the time of presenting claims for increased cost 
of production and to the furnishing of the specified evidence in 
support thereof are conditions precedent which the contractors must 
comply with in order that their claims for additional payments due 
to increased production costs may be considered under the contract 
(A-52312, Aug. 13, 1935, and A-60226, Mar. 7, 1935). 

It is only when the increased cost of production of the coal mined 
for delivery under the Government coal contracts is established by 
the specified evidence as having been due to changes in the wage 
scales of the mine employees in accordance with the requirements of 
said paragraph 3 of the coal purchase conditions that the contractors 
are entitled to be paid any increased production cost. 
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It is a rule of law that the parties to a contract are bound to 
perform it in accordance with its terms, notwithstanding the contract 
may operate harshly or unjustly on one of the parties. 13 Corpus 
Juris 627-635. 

The questions presented are answered in the negative. 


(A-70997) 


LEAVES OF ABSENCE WITHOUT PAY—SATURDAYS AND SUNDAYS— 
RAILWAY POSTAL CLERKS ON FORTY-HOUR WEEK 


In the absence of any Post Office Department regulation to the contrary rail- 
way postal clerks on a 40-hour week basis assigned to duty in terminal 
railway post offices and transfer offices with regular tour of duty from 
Monday to Friday, inclusive, who are absent on leave without pay for a 
definite period applied for in writing and administratively approved in 
advance, are entitled to compensation for Saturday and Sunday, nonwork 
days, occurring between the expiration of the leave granted and the duty 
day next following the expiration of such leave if they report for duty at 
the beginning of that day, but said employees are not entitled to compensa- 
tion for a Saturday and Sunday, nonwork days, occurring within a definite 
period of leave of absence without pay. 13 Comp. Gen. 206; id. 207. 


Acting Comptroller General Elliott to the Postmaster General, March 9, 1936: 
There was received your letter of February 11, 1936, as follows: 


Inviting attention to prior correspondence relative to the provisions of the 
forty hour week law as applied to railway postal clerks, a decision is requested 
on the following questions: 

Where a railway postal clerk whose regular assignment requires him to be 
on duty in a terminal railway post office from Monday to Friday of each week 
with Saturday and Sunday as the days off duty is granted leave without pay 
for several days ending on Friday and reports for duty on the following Mon- 
day, is he entitled to pay for the Saturday following the expiration of the 
period of leave without pay and prior to his return to duty? 

Are railway postal clerks assigned to duty in terminal railway post offices and 
transfer offices who are granted leave without pay for Friday or for any number 
of days less than five ending with Friday, and who return to duty on the 
following Monday, entitled to pay for the intervening Saturday? 


In computing leave of absence without pay for per annum postal 
employees working on a 40-hour, 5-day-week schedule under the pro- 
visions of the act of August 14, 1935, 49 Stat. 650, Saturday, a non- 
work day, should be regarded the same as Sunday heretofore on a 
54-day week basis. See question and answer 19, decision of May 
19, 1934, 18 Comp. Gen. 370. 

In decision of January 24, 1934, 18 Comp. Gen, 206, it was held 
as follows at page 207: 

The general rule is that employees absent on leave without pay for a 
definite period which has been applied for in writing and approved by the 
proper administrative authority, and who report for duty at the beginning of 
the duty day next following the expiration of such definite period, are en- 
titled to compensation for the Sundays and holidays occurring between the 


expiration of the leave’ granted’ and the day of actual reporting for duty. 
However, the employee is not entitled to compensation for Sundays and holli- 
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days occurring within a definite period of leave of absence without pay ad- 
ministratively authorized in advance, even though the Sunday or holiday 
occurs on the last day of the authorized definite period of leave of absence 
without pay and the employee reports for duty at the beginning of the duty 
day next following the expiration of such definite period. 


See, also, 13 Comp. Gen, 207. 

In the absence of any administrative regulation to the contrary, 
issued by the Post Office Department, the above stated general rule 
would be for application to both classes of railway postal clerks 
mentioned in your letter. 

Your questions are answered accordingly. 


(A-69912) 


ADVERTISING—BIDS—ACCEPTANCE OF OTHER THAN LOWEST— 
FOREIGN PRODUCTS 


Where award was made to other than the low bidder on express condition 
that materials were to be of domestic origin, the low bidder having been 
doubtful as to the origin of materials used by him, payment is unauthor- 
ized in connection with contract deliveries of materials obtained from the 
low bidder, of any amount in excess of a quantum valebat basis, the re- 
ported purification of said foreign materials in the manufacture of the 
supplies delivered not being the manufacture of materials “substantially 
all” from supplies mined or produced in the United States as required by 
section 2 of the act of March 3, 1933, 47 Stat. 1520. 


Acting Comptroller General Elliott to A. Daigger & Company, March 11, 1936: 
There has been received your letter of January 9, 1936, as follows: 


We are in receipt of your voucher #1896644 in the amount of $14.75 in 
payment of bureau voucher #429667. We note that you have deducted $2.25 
and have shown on the bottom of your statement that there is no authority 
for. payment in excess of the lowest bid. 

We find upon investigation that we quoted the Department of Commerce, 
Inv. #27599, on 14 items of chemicals and were awarded only 2 items which 
were the apparent low bids or accepted for other reasons unknown to us. 

We would, therefore, appreciate your advice as to why the deduction was 
made or why our quotation was accepted on the original bid. 

Generally, the terms of section 3709, Revised Statutes, require the 
award of contracts to the lowest responsible bidder offering the de- 
livery of supplies meeting the terms of the advertised specifications. 
It appears that as the result of an advertisement for bids opened 
October 14, 1935, there was accepted your bid for one five-pound 
bottle of potassium iodide crystals at $13.25 and three one-pound 
bottles of potassium thiocyanate crystals at $1.25—the lower bid 
of J. T. Baker Chemical Company at $11.45 and $1.10, respectively, 
having been rejected. Also, it appears that you offered to, and did, 
make delivery of potassium iodide crystals and potassium thiocya- 
nate crystals manufactured by the J. T. Baker Chemical Company, 
and the bid of said company for the delivery of the crystals should 
not have been rejected for the purpose of awarding the contract to 
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you for the delivery of the crystals manufactured by said company 
at a higher price. 

By paragraph 6 of the contract conditions you expressly agreed to 
deliver only such manufactured materials as were manufactured in 
the United States “substantially all from articles, materials, or sup- 
plies mined, produced, or manufactured, as the case may be, in the 
United States.” Admittedly you did not comply with this condition. 
In your letter of November 30, 1935, to the Department of Commerce 
relative to the matter you stated that “although these two items may 
have been imported from abroad in a commercial state, they have 
been purified by the J. T. Baker Chemical Company in the United 
States.” Obviously, the purification of foreign materials is not the 
manufacture of materials “substantially all” from supplies mined or 
produced in the United States, as required by the contract pursuant 
to section 2, of title III of the act of March 3, 1933, 47 Stat. 1520. 
The lower bid of the J. T. Baker Chemical Company on these same 
items was rejected because they stated that the origin of the materials 
was doubtful. 

As you did not comply with the contract specifications in this re- 
spect, you are not entitled to be paid the stipulated contract price 
based on this express condition, or any amount in excess of a quantum 
valebat based on the price for which the United States could have 


procured these same materials of doubtful origin from other sources. 
This amount you have been paid and on the present record no further 
payment for the supplies furnished is authorized. 

The check for $14.75 enclosed with your letter is returned. 


(A-71366) 


DISTRICT OF COLUMBIA—KEFUNDS OF ERRONEOUS COLLECTIONS 


The appropriations made by the District of Columbia Appropriation Act for the 
fiscal year 1936, 49 Stat. 341, for refunding erroneous collections of various 
kinds made by the District of Columbia, are available for refunding errone- 
ous payments made at any time during the fiscal year 1936 and the 3 or 2 prior 
fiscal years specified, the date the payment was received by the Collector of 
Taxes to govern, but the filing of an application for refund during the fiscal 
year 1936 will not necessarily obligate the appropriation if payment of the 
refund is not made before July 1, 1936. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, March 11, 1936: 


There has been received your letter of February 18, 1936, as follows: 


There are quoted below the provisions of the 1936 District of Columbia Appro- 
priation Act, approved June 14, 1985, on which the Commissioners would appre- 
ciate your early consideration and advice: 

“To enable the Commissioners, in any case where special assessments, school 
tuition charges, payments for lost library books, rents, fees, or collections of 
any character have been erroneously covered into the Treasury, to refund such 
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erroneous payments, wholly or in part, including the refunding of fees paid for 
building permits authorized by the District of Columbia Appropriation Act ap- 
proved March 2, 1911 (36 Stat., p. 967), $4,000: Provided, That this appropriation 
shall be available for such refunds of payments made within the past three years. 

“For payments of amounts collected by the District erroneously on account 
of taxes, fines, fees, and similar charges, which are returned to the respective 
parties who may have paid the same, $75,000: Provided, That this appropriation 
shall be available for refund of such erroneous payments made within the past 
three years only.” 

om * > s * *. * 

“For the refunding of water rents and other water charges erroneously paid 
in the District of Columbia, to be refunded in the manner prescribed by law for 
the refunding of erroneously paid taxes, $3,500: Provided, That this appropria- 
tion shall be available for such refunds of payments made within the past two 
years.” 

You will note that the appropriation provisos limit refunds of such 
erroneous payments made within the past three years only and in the case 
of refunds of water rents, within the past two years. In the preamble of the 
act you will note that appropriations are made available for the fiscal year 
ending June 30, 1936. Consequently there is for consideration the question 
as to whether the limitation should apply to the date of actual payment and the 
appropriation considered available during the fiscal year 1936 for payments 
made within the past three and two fiscal years, or whether the three-year 
and two-year limitations refer to the date of erroneous payment, that is, date 
payment was received by the Collector of Taxes, D. C. 

Would the 1936 appropriations be available for refund of all erroneous pay- 
ments made subsequent to June 30, 1933, or should the limitation be interpreted 
to operate from the date on which the erroneous payment was actually made? 

For example, a tax payment may have been made February 1, 1983, and 
not discovered to have been erroneous until February 2, 1936. Would the 
1936 appropriation be available for refund? If the date of actual payment is 
considered controlling, would the date of filing application for a refund operate 
to stay the three-year and two-year limitations? 

For example, application for a refund being filed July 1, 1935, for a refund 
of erroneous tax payment made September 1, 1932, would the 1936 appropriation 
be available for refund after September 1, 1936? 

Will the 1936 appropriation be available for refunds after July 1, 1936, and 
two years thereafter, provided application is made within the statutory period? 


It is noted that the word “only” occurs in only one of the three 
refunding appropriations and the reference to the hearings before 
the subcommittee of House Committee on Expenditures discloses 
that it was inserted at the suggestion of a member of that committee 
without discussion and with no apparent intention of making any 
change in the meaning of the proviso. Accordingly, it is not be- 
lieved necessary to make any distinction in the application of the 
provisos to the three refunding appropriations by reason of that 
word. As these three appropriations are all declared by the title of 
the act to be for the fiscal year ending June 30, 1936, the respective 
provisos referring to the past 3 years and the past 2 years will 
be considered as referring to the past 3 and 2 fiscal years, respec- 
tively, and accordingly, the appropriations will be available for 
refunding erroneous payments which were made at any time during 
the fiscal year 1936 and the 3 and 2 prior fiscal years as the case 
may be, the date the actual payment was received by the Collector of 
Taxes~rather than the date the payment was discovered to be 
erroneous to be the governing date. 
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Since the appropriations are refunding appropriations as dis- 
tinguished from appropriations made for the incurring of obliga- 
tions, the filing of an application for refund will not obligate the 
appropriation, so that the filing of an application for refund during 
the fiscal year 1936 will not necessarily obligate the appropriation 
for that fiscal year if payment of the refund is not made before 
July 1, 1936. 


(A-65387) 


CONTRACTS—DAMAGES—NONAVAILABILITY OF APPROPRIATIONS 


An appropriation under which a construction contract is made is not available 
for payment of damages in the form of a claim by the contractor for 
increased costs of construction based on an alleged erroneous or unauthor- 
ized requirement of the administrative officer in charge of the work, unless 
such damages are provided for in the appropriation, the matter whether 
the United States may be found liable for damages for breach of contract 
in the courts being wholly different from the availability of an existing 
appropriation for the payment of damages. 


Acting Comptroller General Elliott to the Penker Construction Co., March 
12, 1936: 

Consideration has been given your request for review—and the 
briefs submitted in connection with said request—of settlement 
no. 0419283 (2), dated October 16, 1935, wherein was disallowed your 
claim for additional compensation in the sum of $228,728.74 based 
upon the alleged breach by the Government of War Department 
contract no. W-6681-qm-94, dated March 8, 1934, for the construc- 
tion of certain officers’ quarters in areas A, B, and C at Patterson 
Field, Fairfield, Greene County, Ohio. 

The contract provided that you furnish all labor, equipment, and 
materials and perform all work required for the completion of the 
buildings, including utilities thereto, in strict accordance with the 
specifications, schedules, and drawings referred to therein, for the 
consideration of $1,018,300, which was subsequently modified by 
certain change orders, the net amount of which orders increased the 
contract price to $1,022,881.21. The work was to be commenced 
March 18, 1934, and to be completed on or before June 1, 1935, the 
period of time for performance, however, to be exclusive of any time 
that might intervene between the effective date of orders of the 
contracting officer to suspend operations on account of weather 
conditions and the effective date of orders to resume work. 

Article 19 of the contract provided, in part, as follows: 

(a) Labor preferences.—Preference shall be given, where they are qualified, 
to exservice men with dependents, and then in the following order: (1) To 
citizens of the United States and aliens who have declared their intention of 


becoming citizens, who are bona fide residents of the political subdivisions 
and/or county in which the work is to be performed, and (2) to citizens 
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of the United States and aliens who have declared their intention of becoming 
citizens, who are bona fide residents of the State, Territory, or district in 
which the work is to be performed: Provided, That these preferences shall 
apply only where such labor is available and qualified to perform the work to 
which the employment relates. 

(lb) Employment services.—To the fullest extent possible, labor required for 
the project and appropriate to be secured through employment services, shall 
be chosen from the lists of qualified workers submitted by local employment 
agencies designated by the United States Employment Service: Provided, 
however, That organized labor, skilled and unskilled, shall not be required to 
register at such local employment agencies but shall be secured in the cus- 
tomary ways through recognized union locals. In the event, however, that 
qualified workers are not furnished by the union locals within 48 hours (Sun- 
days and holidays excluded) after request is filed by the employer, such labor 
may be chosen from lists of qualified workers submitted by local agencies 
designated by the United States Employment Service. In the selection of 
workers from lists prepared by such employment agencies and local unions, 
the labor preferences provided in section (a) of this article shall be observed. 


You contend that the Government breached the contract in that 
the Quartermaster General placed an erroneous interpretation upon 
the above quoted provisions of the contract, by reason of which you 
were required by the constructing quartermaster, acting under in- 
structions from the Quartermaster General, to obtain your labor 
from a smaller area geographically than what you contend was 
permitted under the above quoted provisions of the contract, and 
that you were thereby compelled to take inferior labor causing you 
to use more men for a longer time, thus increasing the cost of labor 
and delaying the progress of the work so that the alleged additional 
cost to you was not limited to the original wages paid to less efficient 
workmen, but included, also, the cost of additional supervision and 
the cost of furnishing temporary heat in the buildings because the 
work had to be carried through the end of winter, and with addi- 
tions for insurance and central office overhead. You summarize 
what you contend to be the labor preferences under the said article 
19 as follows: 

1. Bona fide residents of the county (Greene County) in which the 
work is to be performed are to receive first preference. 

2. Bona fide residents of the State (Ohio) in which the work is to be 
performed are to receive preference after preference one is exhausted. 

You state that you are a union contractor and further contend that 
as a union contractor it was your duty under said article 19, to give 
preference to union men, citing in support thereof an opinion of 
October 25, 1933, of the Attorney General to the Federal Emergency 
Administrator of Public Works, and you contend, also, that as a 
union contractor, the labor preferences applicable to you under said 
article 19 were as follows: 

1. Bona fide union residents of Greene County, Ohio, to receive 
first preference. 


2. Bona fide union residents of the State of Ohio to receive prefer- 
ence after preference one is exhausted. 
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Briefly, it is alleged by you that there was an insufficient supply of 
union labor in Greene County of the classes of labor required for the 
work and that you, therefore, under your interpretation of said article 
19, after exhausting the qualified labor in Greene County, undertook 
to draw upon the State of Ohio at large for your labor, employing 
men from the larger centers of the state, but that the office of the 
Quartermaster General instructed the constructing quartermaster that 
you were required, under said article 19, after exhausting the quali- 
fied labor available in Greene County, to draw your labor from con- 
tiguous counties. In this connection it appears from the report of 
August 3, 1935, from the office of the Quartermaster General, signed 
by the contracting officer, that— 


4. This office instructed the constructing quartermaster to require the con- 
tractor to abide by the following interpretations which it placed upon articles 
19 (a) and 19 (b) of the contract; 

A. Paragraph 2 of letter dated August 20, 1934, which reads as follsws. (See 
exhibit 2-A.) : 

“It is the opinion of this office that Patterson and Wright Fields, by reason 
of location, approximately equi-distant from three sources of labor, i. e, Xenia, 
Dayton, and Springfield, would fall within the rule promulgated by the Federal 
Emergency Administration of Public Works that labor may be obtained from 
sources within an area where labor is customarily interchangeable. The words, 
‘customarily interchangeable’ have been interpreted to mean labor who cus- 
tomarily work day by day in the vicinity of the project and who returned to 
their permanent residences at night. Therefore, in the present case, it may be 
customary for residents of either of the three cities to be employed at times in 
localities adjacent to either of the other two cities.” 

- 7 * - 7 ” * 


B. Paragraph 1, 1st Indorsement dated November 15, 1934, which reads as 
follows. (See exhibit 4—B): 

“The interpretation by the Penker Construction Company of the provisions 
of article 19 of P. W. A. contract form no. 51 is in error. A union contractor 
desiring to use only union labor must apply to the local union having jurisdic- 
tion over the area in which the project is located. In the event, however, that 
qualified workers are not furnished by the union locals within 48 hours (Sun- 
days and holidays excluded) after request is filed by the employer, such labor 
may be chosen from lists of qualified workers submitted by local agencies 
designated by the United States Employment Service. In the selection of 
workers from lists prepared by such employment agencies and local unions, the 
labor preferences provided in section (a) of article 19 shall be observed.” 

C. Paragraph 3, 1st Indorsement dated November 15, 1934, which reads as 
follows. (See exhibit 4B): 

“All contractors employed on P. W. A. projects at Patterson Field have two 
sources of labor, to wit: The union locals having jurisdiction of the area in 
which Patterson Field is located, and the local agency of the United States 
Reemployment Service. Each person employed on the work as a laborer or 
mechanic should be in position to show that he has been referred to the job 
by either of the two authorized sources of labor. The source of labor furnishing 
the employee is responsible for the residential qualifications of the applicant 
for work and no resident of the State who is not a resident of Green County or 
territory immediately contiguous thereto where labor is customarily interchange- 
able is entitled to employment if qualified labor whether members of organized 
labor or not, who are residents of Greene County or territory contiguous thereto 
are unemployed (the term, ‘where labor is customarily interchangeable’ has 
been interpreted to mean labor that proceeds from and returns to his permanent 
residence each day).” 

5. Not taking into consideration the subject of veteran preference, the summa- 
tion of the above instructions is that the contractor desiring to employ union 
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labor was required to secure its employees for work on its project at Patterson 
Field, Fairfield, Ohio, in the following order: 

1. Through the union local which will furnish union workmen who are resi- 
dents of Greene County and then members of the union local residing in the 
area where labor is “customarily interchangeable”, which includes the cities 
of Dayton, Springfield, and Xenia. 

“2. When it had exhausted the employees enumerated in (1), then it was to 
apply to the Federal Reemployment Service to furnish it with labor (whether 
members of organized labor or not) residing in the county (i. e., Greene County) 
in which the project is located.” 

It is not necessary to consider the broader source of labor from the State at 
large, as the contractor never depleted the supply of labor from the sources 
listed in (1) and (2). 

6. In issuing the above instructions this office was guided by section 10 of 
bulletin no. 51 promulgated by the Federal Emergency Administration of Public 
Works, which reads as follows: 

“Employers may use organized or unorganized labor. Unorganized labor shall 
be obtained from local employment agencies designated by the United States 
Employment Service, while organized labor must be sought in the first instance 
from union locals, * 

Also section 1, article un i circular no. 1, “The Purposes, Policies, Functioning, 
and Organization of the Emergency Administration—The Rules Prescribed by 
the President”, which reads as follows: 

“Section 1. Labor policy. 

“(1) Opportunities for employment on projects authorized under the Emer- 
gency Administration of Public Works shall be equitably distributed among the 
qualified workers who are unemployed, not among those who merely wish to 
change one good job for another. 

“(2) These work opportunities shall be distributed, geographically, as widely 
and as equitably as may be practical. 

“(3) Qualified workers, who under thé law, are entitled to preference shall 
secure such preference. 

“(4) The wasteful cost and personal disappointments due to excessive increase 

of labor in the vicinity of the work projects shall be avoided. * 
It appears that the above quoted policies of the President must ns sina as 
(1) authorizing work projects to be undertaken in various localities in order that 
labor residing in those localities would be given opportunity for work, and to 
confine the preference in employment on said projects first to the county in which 
said projects are located and then, as this labor supply diminishes, to adjacent 
increased area measured from the site of the work and not to import labor from 
territory distant from the region under consideration for the authorized work 
project. 


It was urged by you that the Government had no right under said 
article 19 to require you, after exhausting the qualified labor in 
Greene County, to employ your labor from the adjacent counties 
before resorting to the employment of labor from the State at large, 
but that you had a right to employ it from the State at large after 
exhausting the supply of the county so long as you obtained your 
labor through recognized union locals. 

It further appears that under date of November 21, 1934, you 
wrote the constructing quartermaster that in accordance with the 
Quartermaster General’s decision of November 15, 1934 (which is 
referred to in the hereinabove quoted part of the report of August 
3, 1935, of the Quartermaster General) you had discontinued the 
employment of 22 plasterers who were not residents of the immediate 
vicinity, but that you did not accept the decision and, therefore, 
requested that the matter be submitted to the Board of Labor Review 
as provided in article 15 of the contract. That letter was forwarded 
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by the Quartermaster General to the Secretary of the Board of Labor 
Review of the Federal Emergency Administration of Public Works 
by letter of December 1, 1934, who in turn forwarded it to the Admin- 
istrator of Public Works, and by letter of January 8, 1935, the chief, 
Federal projects section, projects division, of the Federal Emergency 
Administration of Public Works, for the Administrator, informed 
the office of the Quartermaster General that he concurred in the 
latter’s interpretation of the contract. 

The interpretation placed upon said article 19 by the Quarter- 
master General appears to have been in accord with the views of the 
Public Works Administration at the time the work was performed, 
but the latter appears subsequently to have taken a view substan- 
tially in accord with yours—that is, to the effect that after exhaust- 
ing the qualified labor in Greene County you might resort to the 
State at large for your labor. 

The claim was submitted here for direct settlement by the Chief 
of Finance, War Department, by sixth endorsement dated September 
8, 1935. No administrative report appears, however, as to the cor- 
rectness of the amount of the claim or of any of the numerous items 
of which it is comprised, it otherwise appearing from the record that 
the administrative office withheld any examination of the items of the 
claim or report as to the correctness thereof pending a determination 
by this office as to whether the interpretation placed by the office of 
the Quartermaster General on said article 19 was correct and as to 
whether, if the facts are as alleged, this office would authorize any 
allowance on the claim. 

The claim was disallowed, without deciding whether your conten- 
tions as to the proper construction of said article 19 of the contract 
are or are not correct, because—aside from the fact that there was no 
administrative report or finding as to the correctness of the amount 
of the claim or any of the items thereof—(1) the claim appeared to 
be a claim for damages or increased costs based on an alleged errone- 
ous or unauthorized requirement of the administrative officer in 
charge of the work, which damages or increased costs, if any, are not 
for payment under the appropriation; (2) the damages alleged ap- 
peared to be remote and speculative; and (3) since you elected to 
perform the contract in accordance with the construction placed there- 
on by the Quartermaster General and concurred in by the Administra- 
tor of Public Works, instead of obtaining your labor in accordance 
with your own construction of said provisions and invoking judicial 
process, if necessary, to prevent any interference with the action in 
such respect, you could not be allowed damages which might have 
resulted from such voluntary action on your part in complying with 
what you allege was an unauthorized request or instruction of the 


constructing quartermaster or the Quartermaster General. 
87459°—36——51 
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With reference to the matter of whether the appropriation under 
which the contract was made is available for the payment of the claim, 
if otherwise proper for allowance, you urge that in case of a breach 
of a contract by the Government the liability of the Government is 
not limited to a claim by a contractor for extras or the like but that 
he may recover, also, damages on account of a breach of contract— 
that the Government is liable for damage resulting from its own 
breach of a contract and that the extent of an appropriation has 
nothing to do with the Government’s liability in this respect and where 
a contractor recovers a judgment against the Government, the Con- 
gress as a matter of course then appropriates the money to pay the 
judgment. 

Section 3678, Revised Statutes, provides: 

All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively made, 
and for no others. 
which precludes the use of appropriated moneys for the payment of 
claims for damages, unless such damages are provided for in the 
appropriation. 

The matter of whether the United States may be liable for damages 
for a breach of a contract is wholly different from the matter of 
whether an appropriation may be available for the payment of dam- 
ages. In the case of a suit against the Government for damages for 
a breach of contract and the rendition of a judgment against the Gov- 
ernment, the court is not concerned with the nonavailability of the 
appropriation for the work to meet such damage claims. Such judg- 
ments are not paid from current appropriations but only from an 
appropriation when and if made therefor by the Congress after the 
judgment is reported to it. The court merely concludes from the 
proof that the claim is just and should be paid. See 7 Comp. Gen. 645. 

You further request that if the appropriation be not available for 
payment of the claim, the matter be considered under the broad 
powers of the act of 1928, meaning, presumably, the act of April 10, 
1928, 45 Stat. 413, which provides: 

That when there is filed in the General Accounting Office a claim or demand 
against the United States that may not lawfully be adjusted by the use of an 
appropriation theretofore made, but which claim or demand in the judgment 
of the Comptroller General of the United States contains such elements of legal 
liability or equity as to be deserving of the consideration of the Congress, he 
shall submit the same to the Congress by a special report containing the material 
facts and his recommendation thereon. 

Careful consideration has been given this phase of the matter, but I 
do not find that your claim, on the record as it appears, has such ele- 
ments of legal liability or equity as to warrant its being reported to 
the Congress for consideration under the act of April 10, 1928, supra, 
as requested by you. 
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With reference to the third reason assigned for disallowance of 
your claim, to the effect that regardless of what may be the correct 
construction of the provisions of said article 19, since you elected to 
perform the contract in accordance with the construction placed 
thereon by the Quartermaster General and concurred in by the Ad- 
ministrator of Public Works, instead of obtaining your labor in 
accordance with your own construction of said provisions and in- 
voking judicial process to prevent any interference with the action 
in such respect, you could not be allowed damages which might have: 
resulted from such voluntary action on your part in complying with 
what you allege was an unauthorized request or instruction of the 
constructing quartermaster or the Quartermaster General, you urge 
(1) that you were required to comply with the administrative con- 
struction placed on said article 19 and that your compliance there- 
with was not voluntary, citing in support thereof, among others, the 
case of Freund et al. v. United States, 260 U. S. 60, and (2) that 
you had no remedy in equity in a matter of this kind. In view, 
however, of the fact that the claim, even were it otherwise for al- 
lowance, is not for payment under the appropriation heretofore 
made and that it is not felt the claim contains such elements of legal 
liability or equity as to warrant its being reported to the Congress 
for consideration under said act of April 10, 1928, it appears un- 
necessary to further consider this phase of the matter, 

Accordingly, the disallowance of the claim is sustained and your 
request that it be reported to the Congress for consideration under 
the act of April 10, 1928, is denied. 


(A-71591) 


MILEAGE—ARMY OFFICER—ATTENDANCE AT FEDERAL GRAND 
JURY INVESTIGATION 


A reserve officer of the Army authorized to perform travel for the purpose 
of appearing before a Federal grand jury investigating theft of Govern- 
ment property, who attends as a witness and not in the capacity of a 
Government officer appointed to aid in the prevention, punishment, or 
prosecution of violations of laws relating to the work of his department, 
is not entitled to mileage for the travel performed. 


Acting Comptroller General Elliott to Capt. Roy J. Caperton, United States 
Army, March 12, 1936: 

There has been received your letter of January 27, 1936, submitting 
for decision voucher in favor of First Lt. Clarence N. Boyd, F. A. 
Reserve, for mileage for travel between camp F-48-C, Norwood, 
Colo., and Denver, Colo., January 12 to 16, 1936, performed under 
paragraph 7 of Special Orders No. 8, dated headquarters, Grand 
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Junction district, Civilian Conservation Corps, Grand Junction, 
Colo., January 11, 1936, as follows: 


1st Lieutenant Clarence N. Boyd, FA-Res., now at camp F—48—-C, Norwood, 
Colorado, will proceed on or about January 12, 1936, from camp F-48-C, Nor- 
wood, Colorado, to Denver, Colorado, for the purpose of appearing before 
Federal grand jury in connection with special investigation of theft of Govern- 
ment property at camp F-48-C, Norwood, Colorado. 

Upon completion of this duty he will return to camp F-48-C, Norwood, 
Colorado. 

Travel by privately owned conveyance is authorized. 

The travel directed is necessary in the military service. FD 1608 P 2-0620 A 
5016-57. 


Paragraph 2x, Army Regulations 35-4830, provides: 


Officers reporting as witnesses before a civil court should receive from the 
civil authorities the necessary expenses incurred in travel and attendance; 
neither mileage nor travel allowances will be paid in such cases by the War 
Department. If ordered to so appear by a proper military order reciting 
that the travel is necessary in the military service and such order is otherwise 
competent, this regulation does not preclude payment of mileage allowance 
from Army appropriations for mileage purposes. See AR 35-4820. 


Section 850, Revised Statutes, 28 U. S. C. 604, provides: 


When any clerk or other officer of the United States is sent away from his 
place of business as a witness for the Government, his necessary expenses, 
stated in items and sworn to, in going, returning, and attendance on the Court, 
shall be audited and paid; but no mileage, or other compensation in addition 
to his salary, shall in any case be allowed. 


The first sentence of the quoted regulations is in accord with the 
decisions of the accounting officers and of the Attorneys General (a 
matter under the Attorney General’s administrative jurisdiction), 
15 Op. Atty. Gen. 486; 16 2d. 113 and 147; 4 Comp. Dec. 146 (grand 
jury) ; 10 éd. 51 at page 55; and ‘19 id. 752. The second sentence of 
the quoted regulations is contrary to the decisions of the accounting 
officers, 4 Comp. Dec. 146; 10 id. 51, 55, and 23 id. 207. See par- 
ticularly, the latter at page 211, where the matter is discussed. 4 
Comp. Gen. 1070, following a decision of February 7, 1924, to the 
Attorney General, 30 MS. Comp. Gen. 137, gave application to what 
was held in 15 Comp. Dec.. 298, quoting from the syllabus as 
follows: 

If an officer of the Government attends upon the United States courts or 
before United States commissioners in his official capacity in connection with 
the examination or trial of persons charged with violations of certain laws 
relating to the work of his department and it is his duty under the laws or 
regulations governing his appointment to aid in the prevention, detection, 
suppression, punishment, or prosecution of such violations or offenses, then 
bis proper actual traveling expenses, incurred by reason of his attendance 
upon such examination or trial, are properly chargeable to the appropriation 
out of which his ordinary traveling expenses are usually paid, notwithstanding 
the fact that he may be called and testify in the case as a witness; but when 
a Salaried Government employee is subpoenaed as a witness, and he so attends, 
otherwise than as above stated, he is entitled to reimbursement of his actual 
expenses (section 850 of the Revised Statutes) by the marshal from the 
appropriation “Fees of witnesses, United States courts.” 

You are accordingly not authorized to pay the voucher which 
will be retained in the files of this office. 
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(A-71820) 


LEASES—RENT, REPAIRS AND IMPROVEMENTS—ECONOMY ACT 
LIMITATIONS 


Where the amounts to be paid as rent, and as the cost of repairs and improve- 
ments, are not in excess of the rental and repair limitation, respectively, 
fixed by section 322 of the act of June 30, 1932, 47 Stat. 412, there is no 
objection to the incorporation of both the rental and repair agreements 
in the lease, but the rental and repair installment payments should be 
stated separately on the voucher. 


Acting Comptroller General Elliott to the Secretary of the Interior, March 12, 
1936: 


Reference is had to your letter of February 28, 1936, as follows: 


The vacating of temporary building no. 5, located at Twentieth Street and 
Constitution Avenue, this city, in order to make the site available for the 
construction of the Federal Reserve Board Building, necessitated the rental 
of the Premier Apartments, 718 Eighteenth Street, N. W., by this Department, 
for the housing of a portion of the Federal Trade Commission. 

The rental rate agreed upon for the Premier Apartments building was the full 
15 percent of the assessed valuation, and it was further agreed that the lessor 
would make certain necessary alterations and improvements for which the Gov- 
ernment would reimburse the lessor over and above the basic rental price. 
These alterations and improvements have been completed at a cost, to the 
lessor, in excess of 25 percent, but the Government will reimburse the lessor for 
only $2,662.99 or 25 percent of the rental term extending from December 21, 
1935, to June 30, 1936. 

It is believed that payment for the repairs in monthly installments would be 
to the best interest of the Government, in view of the possibility of the build- 
ing’s becoming uninhabitable prior to the expiration of the rental term from 
fire, etc. It is desired to add the cost for these alterations and improvements 
to the rental, with such costs justified by affidavits or other evidence that the 
money was so expended. 

The following question is submitted for your consideration and decision 
When the cost of rental plus the cost of improvements is in excess of 15 percent 
of the fair market value of rented premises, can the cost of alterations and 
improvements be added to the rental and paid in installments, if affidavits are 
furnished covering the expenditure of such moneys for improvements, or should 
a separate agreement be made under which the lessor will make the improve- 
ments and be reimbursed by the Government either by monthly installments 
or by full payment on completion of the work? A copy of the proposed lease, 
covering occupancy of the premises, is enclosed. 


Paragraph 9 of the proposed lease provides: 


The Government shall pay the lessor for the premises at the following rate: 
Ten thousand six hundred fifty-one dollars and ninety-eight cents ($10,651.98) 
for the period December 21, 1935, to June 30, 1936, both dates inclusive, pay- 
able in monthly installments of one thousand six hundred seventy-six dollars 
and twenty cents ($1,676.20), and the additional sum of two thousand six 
hundred sixty-two dollars and ninety-nine cents ($2,662.99), payable in monthly 
installments of four hundred nineteeen dollars and five cents ($419.05) in 
consideration of certain alterations, repairs and/or improvements made to the 
premises by the lessor and necessary for occupancy by the Government. 


Section 322 of the act of June 30, 1932, 47 Stat. 412, provides: 


Hereafter no appropriation shall be obligated or expended for the rent of 
any building or part of a building to be occupied for Government purposes at 
a rental in excess of the per annum rate of 15 per centum of the fair market 
value of the rented premises at date of the lease under which the premises are 
to be occupied by the Government nor for alterations, improvements, and 
repairs of the rented premises in excess of 25 per centum of the amount of the 
rent for the first year of the rental term, or for the rental term if less than one 
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year: Provided, That the provisions of this section shall not apply to leases 
heretofore made, except when renewals thereof are made hereafter, nor to 
leases of premises in foreign countries for the foreign services of the United 
States. 
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Subject to satisfactory proof that the agreed rental, exclusive of 
the improvements, does not exceed 15 percent of the fair market 
value of the property and subject to satisfactory proof, also, that 
the cost of alterations, improvements and repairs which the Govern- 
ment proposes to pay does not exceed 25 per centum of the author- 
ized amount of rent for the term of the proposed lease, no objection 
will be interposed to incorporating both the rental and the repair 
agreement in the same document, such as indicated in paragraph 9 
of the proposed lease, supra—the rental and repair installments to be 
stated separately upon the voucher. 


(A-71902) 
RAILWAY POSTAL CLERKS—OVERTIME COMPENSATION 


The act of August 14, 1935, 49 Stat. 650, having reduced to 6 hours 40 minutes 
the length of the work day of railway postal clerks assigned to road duty, 
the rule stated in 1 Comp. Gen. 496, with respect to computation of over- 
time compensation, is for application on the basis of the number of hours’ 
work a day now required of such employees. 


Acting Comptroller General Elliott to the Postmaster General, March 12, 1936: 


Consideration has been given your letter of February 28, 1936, as 
follows: 





The attention of the Department has been called to your letter of February 
4, addressed to Hon. James M. Mead, House of Representatives, relative to the 
proper basis of overtime pay for railway postal clerks assigned to road duty. 
I have noted your intimation that the existing practice of adjusting for over- 
time by dividing the total hours to the credit of a clerk by eight in order to 
determine the number of days for which he should be paid may be subject to 
modification by reason of the provisions of the act of August 14, 1935, fixing 
“an average of not exceeding 6 hours and 40 minutes” as the length of a work 
day for such employees. 

Request is accordingly made for a decision on the question whether the 
existing practice of the Department based on your decision of March 11, 1922, 
should be altered to conform to the requirements of legislation enacted since 
that time. 


The referred-to decision of March 11, 1922, reported in 1 Comp. 
Gen. 496, stated the rule for application of the provisions of the 
act of June 5, 1920, 41 Stat. 1051, with respect to computation of 
overtime compensation of railway postal clerks assigned to road 
duty. The tour of duty under said statute was fixed at “an average 
not exceeding 8 hours.” However, in the act of August 14, 1935, 
49 Stat. 650, mentioned in your submission, the length of the work 
day for such employees was fixed at “an average of not exceeding 6 
hours and 40 minutes”, the statute in this particular reading as 
follows: 
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* * * And provided further, That for the purpose of extending the bene- 
fits of this act to railway postal clerks the service of said railway postal clerks 
assigned to road duty shall be based on an average not exceeding 6 hours 
and 40 minutes per day for three hundred and six days per annum, including 
a proper allowance for all service required on lay-off periods as provided 
in Post Office Department circular letter numbered 1348, dated May 12, 1921; 
and railway postal clerks required to perform service in excess of six hours 
and forty minutes daily, as herein provided, shall be paid in cash at the annual 
rate of pay or granted compensatory time, at their option, for such overtime. 

Thus, a day of 6 hours and 40 minutes appears the only proper 
basis for computing overtime compensation for the class of employees 
therein involved. 

Answering your question specifically, therefore, you are advised 
that since the hours of duty for railway postal employees on road 
work are no longer 8 hours per day, but 6 hours and 40 minutes 
instead, the existing practice of the Department based on the decision 
of this office dated March 11, 1922, which construed the 8-hour day 
statute of 1920, should be altered to accord with the requirements 
of the act of August 14, 1935, swpra—that is to say, while the rule 
stated in the decision of March 11, 1922, for computing the adjust- 
ment for overtime remains the same, the divisor proper for use 
in the application of the rule is now 634 (6 hours and 40 minutes) 
instead of 8. 


(A-69537) 


TRANSPORTATION—AIR TRAVEL—AUTHORIZATION OR APPROVAL 
BY HEAD OF DEPARTMENT 


There is no objection to the use of airplane transportation where the cost 
thereof does not exceed the cost by other means of transportation com- 
monly used, but where air transportation is more expensive the use thereof 
is unauthorized under paragraph 8 of the Standardized Government Travel 
Regulations, as amended December 10, 1935, unless determined by the 
head of the department concerned to be distinctly to the advantage of the 
United States because of emergency in the particular case, and such travel 
is duly authorized or approved in writing by the head of the department. 


Acting Comptroller General Elliott to the Secretary of Labor, March 13, 1936: 


Reference is had to the following letter dated December 30, 1935, 
from the Assistant Secretary of Labor: 


I dislike very much to bother you on this matter, and please be assured it 
is not a complaint but an explanation and a request for guidance in the future. 

My position as the Assistant Secretary of Labor is an executive one. I 
represent the Secretary of Labor in industrial disputes and have a staff 
located in various parts of the country to try and prevent strikes from taking 
place, and to endeavor to settle them as soon as possible if they do take place. 
Sometimes these men are unable to accomplish the purpose and when there is 
a grave emergency, involving thousands of men, it means a terrific loss to 
industry as well as labor. 

When these emergencies arise the leaders of industry and labor, by tele- 
phone or telegraph, urge me to personally take charge of the situation imme- 
diately ; such as the general strike on the Pacific coast, involving 300,000 people ; 
coal mining, involving 400,000 people; the Chevrolet motor strike, which was 
paralyzing not only that concern but Nash, Studebaker and Overland; the 
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Edison Light and Power Company, of Toledo, Ohio; the maritime strike in 
all the ports on the Gulf of Mexico, etc., etc. 

Time is a very important factor in these cases. It may mean the saving of 
thousands of dollars as well as the destruction of life and property unless the 
matter is handled quickly; hence my reason for using the air service. 

Recently a certain percentage of my expenses to Los Angeles, California, on 
September 30; New Orleans, Louisiana, on October 6; Houston, Texas, and 
other Gulf ports on October 26, has been held up because it is maintained by 
your office that I should have gone by rail instead of by plane. The explana- 
tion for these three cases is as follows: 

Los Angeles, California—September 30, 1935.—During the last week of Sep- 
tember I was negotiating a settlement of the coal strike, involving 400,000 
people, and at the same time the President was preparing to leave Washington 
on his western trip. I was notified that several labor organizations in Los 
Angeles had appointed protest committees to wait upon the President when 
he arrived in that city, all of which would have been very embarrassing. 

I did not settle the coal strike until the very night the President was leav- 
ing for the West, and even then was delayed twenty-four hours longer in 
Washington on official business. In order to get to Los Angeles and straighten 
the matter out before the President's train arrived, I had to fly. It was the 
only way I could get there in time. I got there the night before the President 
arrived and was successful in straightening out the situation without any 
embarrassment to the President while in Los Angeles. 

New Orleans, Louisiana—October 6, 1935.—During the first week of October, 
a strike developed along the water front in the port of New Orleans. The 
erews walked off the boats; shipping was tied up going into the Atlantic and 
Pacific ports, and it looked like a general strike. There was a loss of $50,000 
a day. 

On October 6, at the urgent request of the shipping interests and prominent 
citizens of New Orleans, I flew to New Orleans. At the conference it was 
agreed that certain matters pertaining to the situation should be taken up in 
Washington at once, and, again, in order to save time and loss of money, I 
returned to Washington by plane. 

Houston, Texas, and other Gulf ports—October 26, 1935.—On October 26 I 
left by train for Boston, Massachusetts, on official business. My duties were 
to keep me in that vicinity for several days, but when I arrived in Boston I 
received several long distance telephone calls from the shipowners and repre- 
sentatives of labor to leave immediately for the port of Houston, Texas, as a 
grave emergency had arisen there. 

Time, again, was a very important factor, so I flew from Boston the morning 
of October 27 and took the 3:40 p. m. plane out of Washington for Houston. 

A vast amount of money was involved, which would have been a great loss 
to industry, not mentioning what it would have cost labor, and it also meant 
keeping the port open for foreign and interstate commerce. 

Please be assured I want to cooperate, but I should like to know whether 
or not I shall be permitted to go by plane when these emergencies arise, as 
very often I am called upon to leave the Department at less than an hour’s 
notice. 


It appears that the letter has reference to the deduction made on 
voucher no, 815240, December 1935, accounts of G. F. Allen, for 
expenses claimed for airplane travel to Los Angeles, New Orleans, 
Houston, Tex., and other gulf ports, and Boston, Mass.—the deduc- 
tion having been made in the preaudit thereof because of the failure 
of the voucher to establish the necessity for the airplane travel. The 
items thus deducted on the mentioned voucher were later reclaimed 
on voucher no. 955663, January 1936, accounts of G. F. Allen. The 
bona-fide need for the airplane travel having been established in the 
submission of the latter voucher—containing an explanation of the 
need for air travel, substantially identical with that set out in the 
letter, supra—it was certified for payment in the full amount. 
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Paragraph 8 of the Standardized Government Travel Regulations, 
as amended December 10, 1935, provides in part that: 

* * * Actual cost of air-line transportation will be allowed in any case 
(a) where it is satisfactorily shown that no other usual means of public 
transportation are available, or (b) where, in the opinion of the head of the 
department, establishment, or agency, the use of air-line transportation is dis- 
tinctly to the advantage of the United States because of the existence of an 
emergency or exigency in the particular case, and such travel is duly authorized 
or approved in writing by such head of the department, establishment, or 
agency. * * * 

There is no objection, of course, to the use of airplane transporta- 
tion where the cost thereof does not exceed the cost by other means 
of transportation commonly used, such as rail, steamer transporta- 
tion, etc. Objection, therefore, is made only where such form of 
transportation is more expensive than other forms of transportation 
commonly used, and when there is no showing of a bona fide need 
therefor. 

It has been held in a long line of decisions of this office that the 
mere expedition of Government business is not a sufficient reason for 
using the more expensive form of transportation, and that to author- 
ize the incurring of additional expense for transportation by air 
there must be established facts showing an emergency or exigency 
of the service necessitating the utilization of air transportation to 
accomplish the authorized work. A-53857, March 12, 1934; 10 
Comp. Gen. 201, 408; 14 id. 920. It is to be noted that the amended 
travel regulations quoted above adopt the principle enunciated in 
the decisions of this office in respect of air travel at public expense, 
and preclude the more expensive air travel in such cases except 
where, in the opinion of the head of the department, the use of such 
transportation is distinctly to the advantage of the United States 
because of the existence of an emergency or exigency in the particu- 
lar case, and such travel is duly authorized or approved in writing 
by such head of the department. 

This would seem to answer the question presented. 


(A-70159) 


COMPENSATION—SECURITY WAGE—ADJUSTMENT TO ANNUAL RATE 


The exemption of supervisory employees from the schedule of security wages 
provided by Executive Order No. 7046, dated May 20, 1935, does not of 
itself authorize retroactive effect to an administrative adjustment in com- 
pensation from the security wage to an annual rate. 

Acting Comptroller General Elliott to Capt. C. E. Gray, United States Army, 
March 14, 1936: 


There has been received through the office of Chief of Finance 
your letter of January 8, 1936, as follows: 
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1. The enclosed approved voucher, having been presented to the undersigned 
disbursing officer requesting payment, is transmitted herewith for advance 
decision as to whether or not it can be paid, particular attention being invited 
to the correspondence filed therewith relative to the rate. 

2. The doubt entertained by the disbursing officer relative to the proposed 
payments comes from the fact that these employees apparently rendered serv- 
ices upon the assumption that they would be paid at the rate of $94.00 a month. 
It, therefore, becomes necessary for an advance decision to be rendered, defi- 
nitely setting forth the date on which the increased rate is properly payable. 

3. The records indicate that Mrs. L. Barker entered on duty Sept. 10, 1935, 
and previous payments to her for the period from Sept. 10, 1935, to Nov. 30, 
1935, inclusive, were made on the following vouchers: 


Rate per 
Voucher no. Period covered | Date paid Amount |, onth 


101 October 1935__.-_- Sept. 10-30, 1935..._| Oct. 2,1935 | $65. 80 $94 
1429 October 1935____- Oct. 1-15, 19385_-_-- Oct. 16, 1935 47. 00 94 
2 November 1935-_-_-~- Oct. 16-31, 1935.._.| Nov. 1, 1935 47. 00 94 
1467 November 1935__| Nov. 1-15, 1935_._.- Nov. 15, 1935 47. 00 94 


2546 November 1935__| Nov. 16-30, 1935_..-_| Nov. 30, 1935 47. 00 94 


4. The records indicate that Wm. Engel entered on duty Sept. 9, 1935, and 
payments to him for the period from Sept. 9, 1935, to Nov. 30, 1935, were made 
on the following vouchers: 


Voucher no. Period covered Date paid Amount ae 


SS | Se | 








2 ah Sept. 9-30, 1935.....| Oct. 2,1935 | $68. 93 
1429 October 1935_...- Oct. 1-15, 1935_...-- Oct. 16, 1935 47, 00 94 
2 November 1935_.--.- Oct. 16-31, 1935....| Nov. 1, 1935 47. 00 94 
1467 November 1935__| Nov. 1-15, 1935___.- Nov. 15, 1935 47. 00 94 
2546 November 1935__| Nov. 16-30, 1935____| Nov. 30, 1935 47. 00 94 


All vouchers pertain to the accounts of Capt. C. E. Gray, F. D., St. Louis, Mo. 


The supplementary pay-roll voucher transmitted with your letter 
proposes payment to the two employees mentioned in your letter of 
the difference between security wages at the rate of $94 per month 
and compensation as supervisory employees at the rate of $1,260 per 
annum ($105 per month), for the period from date of entrance upon 
duty of each of the employees, respectively, to November 30, 1935. 

These two employees appear to be a part of the supervisory force 
employed in connection with Works Progress Administration proj- 
ect, Quartermaster Corps, United States Army, Jefferson Barracks, 
Mo. By administrative order dated September 17, 1935, the ap- 
pointment of these employees was approved in accordance with the 
schedule of security wages prescribed by Executive Order No. 7046, 
dated May 20, 1935, as follows: 


Wm. Engel, engineering superintendent, $94.00 per month. 
L. Barker, supervising accountant, $94.00 per month. 
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Administrative order dated November 4, 1935, provided: 


1. Authority is granted for the emergency appointments of the following for 
duty at Jefferson Barracks: 


William Engel, engineering superintendent, $1,260 per annum. 
L, Barker, supervising accountant, $1,260 per annum. 


As the above personnel are required in supervisory capacities, they should be 
paid rates in accordance with Executive Order 6746. The services of the 
employees are required in connection with the work relief program at Jefferson 


Barracks and funds are available at that station under OP 13-147 for the 
payment of their salaries, 


2. These employees should be certified by the State administrator before 
appointment in accordance with circular letter no. 70. 

However, it is understood that the rate of compensation of these 
two employees was fixed at $94 per month under the schedule of 
security wages and that it was not until on or after December 1, 
1935, that the rates were administratively adjusted to $1,260 per 
annum under the terms of paragraph (f), part I, of the Executive 
Order No. 7046 exempting supervisory employees from the schedule 
of security wages; and that there was no agreement between the 
Government and the employees that there was to be any adjustment 
of the salary rate for the period during which the rate of $94 per 
month was paid and accepted by the employees. 

The original action fixing the compensation of these supervisory 
employees under the schedule of security wages prescribed by the 
Executive order was not unlawful. The exemption of supervisory 
personnel by paragraph (f), part I, of Executive Order No. 7046 
did not operate to allow a salary rate for such class of employees 
in excess of the security wage fixed in the Executive order until the 
salary for such class was otherwise fixed by administrative action. 
Hence, the administrative adjustment in compensation from security 
wages to an annual rate of compensation as supervisory personnel 
under the exemption can have no retroactive effect, which appears 
to be the basis upon which the supplemental pay-roll voucher in 
this instance has been administratively approved for payment. 


You are advised, therefore, that payment on the voucher is not 
authorized. 


(A~70503) 


INTEREST, COMPOUND—COMPUTATION—INTERMEDIATE INTEREST 
DATES 


In the valuation of securities of a Federal agency sold to a Federal corporation 
there is for application, insofar as valuation between any two established 
semiannual compound interest periods is concerned, the so-called true- 
value basis, the compounding of interest being a process of continuing 


development during the interest period and not a spasmodic semiannual 
occurrence. 
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Acting Comptroller General Elliott to the Administrator, Federal Emergency 
Administration of Public Works, March 14, 1936: 


Consideration has been given your letter of January 23, 1936, as 
follows: 
Re: State of Georgia Highway Refunding Certificates, Dockets 3530, 4699, 4143, 
1602, 2055, 2055-A, 2944, 4688, 5988, 6748, 4687, and 3523 


On December 28, 1935, the Public Works Administration sold to the Recon- 
struction Finance Corporation $573,871.92, par amount of the above certificates 
on a 4% true discount basis to maturity. 

The maturities and amounts involved in this transaction follow: 





Date of maturity Par amount 


j $31, 500. 00 
1 year 87 days 54, 200. 00 
2 years 87 days 67, 600. 00 
S.. e 64, 200. 00 
eS oe ee 93, 000. 00 
B..  5 | ee 88, 000. 00 
6 years 87 days os 57, 000. 00 
7 years 87 days _ 55, 000. 00 
8 years 87 days 43, 185. 95 
9 years 87 days 20, 185. 97 





Public Works Administration method of computing this discount uses the 
following formula: 


cay X par amount= proceeds 


TD=PA—P 

The Reconstruction Finance Corporation formula accepts our values up to 6 
months before maturity; for the split period of 87 days they use the following 

formula: 
ee 
87X04 _— 

1+~360 

The final result is obtained by use of the following formula: 


—(XPA),,_ PA __ 
~~ (102)N “*1.0096666 


PA 


P=7 096006 


P 


The computations by the two methods developed a difference of $23.60 for 
all maturities. 

The question is arising continually in our transactions with the Reconstruc- 
tion Finance Corporation, particularly in the sale of railroad bonds, upon which 
a discount is allowed for the interest free periods. 

The Reconstruction Finance Corporation method appears to us to be correct 
as it represents discount compounded semi-annually up to 6 months of maturity, 
plus simple discount for the split period. An arithmetical check on this formula 
proves the method will produce the proper return, whereas the formula 


1 
(102) XPA 


does not quite equal the 4% return required by the Reconstruction Finance 
Corporation. 


A ruling on this matter will be appreciated. 
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There appears no question between the Public Works Administra- 
tion and the Reconstruction Finance Corporation as to the valuation 
of the securities as at any 6-month period prior to maturity. The 
question presented involves the computation of value for the split 
period when the transaction takes place between any two 6-month 
periods prior to maturity. 

For the purpose of illustrating the various bases of valuation, which 
will be discussed hereafter, there has been selected one of the transac- 
tions presented in the submission, viz: $93,000 noninterest-bearing 
bonds due March 25, 1940, or in 4 years 87 days. The date of this 
transaction is between the eighth and ninth 6-month periods prior to 
maturity; that is to say, 93 days subsequent to the ninth 6-month 
period or 87 days prior to the eighth 6-month period. 

The value at any 6-month period prior to maturity is obtained by 
use of the following formula: 

1 
> 
Par amount X (1.02)2 

Therefore, the value of the securities above-mentioned at the eighth 
and ninth 6-month periods prior to maturity, respectively, is as 
follows: 

1 
(1.02)8 
05)" $93,000 X .83675527 = $77,818.24011 

A discussion of the various bases of valuation for the fractional 
period follows: 

1, Basis proposed by the R. F. C-—Under this basis the value of the 
securities as at the next 6-month-interest period (eighth period) is 
discounted at simple discount for 87 days by the use of the following 
formula: 


Eighth period = PA X = $93,000  .85349037 = $79,374.60441 


Ninth period = PA X 


1 1 
PA T702)8* i+.02 X 87° = proceeds 


180 


1 


or 79374.60441 1.0096666 > 


78,614.67 


This basis is inaccurate, and in this instance operates to the benefit 
of the purchaser (the R, F. C.) and to the detriment of the seller (the 
| Ae eS 

2. Ordinary interpolation basis.—A basis more commonly used for 
the valuation of securities sold or purchased at intermediate dates is 
the ordinary interpolation method, whereby the appropriate propor- 
tion of the difference between the values as at the two 6-month periods 
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involved is subtracted from the value at the next period or added to 




























t 
the value at the last period, as follows: ti 
Value at eighth period equals_____-_-___- 79,374.60441 } 
Value at ninth period equals_______--~_- 77,818.24011 l 
1 
ie cebiinn eee 1,556.36430 : 
E 
. 87 t 
79,374.60 minus 180 of difference ) or 752.24 = 78,622.36 
or 
77,818.24 plus (is of difference ) or 804.12 = 78,622.36 
t 
The method of ordinary interpolation has also been recognized 
as being inaccurate, and in this instance operates to the benefit of 


the seller. The same result is obtained by allowing the seller simple 
interest for the fractional period on the value at the last interest 
period, as follows: 


77,818. 24011x(14° a 


180 


3. True value basis.—The method used by the Public Works Ad- 
ministration in the valuation of the securities in question, for the 
fractional period, is known as the true value basis. Under this 
method, instead of simple interest or discount for the fractional 
period, there is used the fractional power of the ratio of interest 
-ecumulation for one period, which produces the same effective rate 
of return to both buyer and seller. Tables of true value factors for 
months and days are published by the Financial Publishing Co. 

The value of securities for the intermediate period, on a true 
value basis, is obtained by the use of the following formulas: 


or 1.0103333= 78,622.36 


1 
(a) PAX (i. aXe 02) 877180 = = Proceeds. 
$79,374.60441 Xpoatia55= $78,618.51 


\ 1 93/180_. Pp 
(6) PAX (1.02)9 * (1-02) = Proceeds. 
$77,818.24011 X 1.010283878= $78,618.51 












Methods 1 and 2, above mentioned, for valuing securities at inter- 
mediate periods, are predicated on the erroneous assumption that the 
compounding of interest or discount operates spasmodically twice a 
year—at the exact 6-month periods—and that the growth or dimi- 
nution of value between the 6-month periods operates at simple in- 
terest or discount. It will be noted that different results are ob- 
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tained by the use of these methods—$78,614.67 by simple discount, 
and $78,622.36 by simple interest or ordinary interpolation—operat- 
ing to the detriment of the seller or the purchaser as the case may 
be. The compounding of interest is a process of continuing develop- 
ment, and the true value basis (method 3, above) is the correct 
method for adjusting the price of securities at intermediate dates. 
This method, as heretofore stated, produces the same effective yield 
to both buyer and seller, and appears to be more and more commonly 
used by investors in large transactions. 

The true value basis, example no. 3 above, has been adopted by 
this office in the audit of such transactions and appears to be for 
application to the transactions between your Administration and the 
Reconstruction Finance Corporation. See decision to you of Febru- 
ary 27, 1936, A-44023, A-59870, 


(A-72162) 


OFFICERS AND EMPLOYEES—TRANSFERS—EMERGENCY TO 
REGULAR POSITIONS 


An employee paid from emergency funds and classified under Executive Order 
No. 6746, dated June 21, 1934, may be transferred to a position subject to 
the Classification Act, without reduction in salary where the retained 
salary is within the grade for comparable service, even though in excess 
of the initial step within the grade. 15 Comp. Gen. 102. 


Acting Comptroller General Elliott to the Chairman, National Bituminous 
Coal Commission, March 14, 1936: 


There has been considered your letter of March 10, 1936, as 
follows: 


May we present for your consideration the question as to whether an 
employee being transferred from an organization paid from emergency funds 
and classified within “Executive order” grades as covered by Executive Order 
No, 6746, dated June 21, 1984, be appointed to a position under the classified 
service at the same salary when that salary is not the initial or starting salary 
of the particular grade under classified service? 

To cite a concrete instance, may a clerk-stenographer classified in an organ- 
ization financed by emergency funds at EO Grade 4, $1,620.00 per annum, be 
transferred to the pay rolls of this organization under the classified service 
and performing a comparable service under Grade CAF 2, beginning at $1,440.00 
per annum, retain the salary of $1,620.00 which is within the CAF 2 Grade, or 
must the appointment be made at the initial salary, or $1,440.00 per annum? 

An early ruling on this question will be helpful in expediting the submittal 
of the pay roll for the period March ist to 15th, 


The question presented is substantially identical with that covered 
in decision of August 6, 1935, A-64247, copy herewith, reported in 
15 Comp. Gen. 102, holding as follows (quoting from the syllabus) : 

The transfer or reappointment of an employee from an emergency position 
classified under Executive order to a regular position classified under the 


Classification Act of 1923, as amended, need not be regarded as a new appoint- 
ment requiring payment of the minimum salary rate of the grade to which 
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‘ 


transferred, but there may be paid a salary rate prescribed by the classification 
act not in excess of the rate received under the Executive order. 


Applying this rule to the case presented, there would appear to 
be no legal objection to the initial payment of salary at the rate of 
$1,620 per annum to the clerk-stenographer transferred to the 
National Bituminous Coal Commission. 


(A-67401) 


TRANSPORTATION—OFFICERS AND EMPLOYEES—USE OF SO-CALLED 
DIFFERENTIAL RAILROAD LINES 


The use of a standard railroad line by Government employees in the performance 
of official travel at a higher rate in preference to a so-called differential 
line, on the basis that the service offered by the standard line is superior 
and results in a saving of time, is unauthorized where the accommoda- 
tions offered by the differential line are first class, but a direct saving to 
the Government in the matter of actual expenses of subsistence, or per 
diem in lieu thereof, by reason of the shorter time required by the standard 
line may properly be considered in ascertaining the comparative cost. 


Acting Comptroller General Elliott to the Chairman, Interstate Commerce 
Commission, March 16, 1936: 


Consideration has been given to letter of November 1, 1935, from 
Guy L. Seaman, chief, section of audits and accounts, Interstate 
Commerce Commission, as follows: 


I am submitting herewith for your consideration a supplemental expense 
account for the month of July 1935, for Herbert L. Wick, reclaiming the amount 
of $2.00 which was deducted from his original July account which was paid on 
August 28th, DO voucher no. 302919, paid in the accounts of G. F. Allen, chief 
disbursing officer, Treasury Department, under disbursing symbol 115-100. 

The preaudit difference statement also submitted indicates that this $2.00 
deduction covers the difference between twice the one-wuy rate and available 
round-trip rate between Chicago and Cleveland. It is believed, however, that 
the deduction really represents the difference in fares between that which could 
have been obtuined over the Nickel Plate Railroad and that actually paid to 
the New York Central. 

I am submitting the account directly to your office because it seems desirable 
to get a ruling as to whether employees of the Government are to be required 
to use the so-called differential lines where there is both a standard and differ- 
ential line between any two points. It so happens that the Chicago office of the 
Bureau of Accounts has frequent occasion to assign men for duty at Cleveland. 
Heretofore some men have traveled the New York Central and some the Nickel 
Plate, but the accounts have been passed without question. As Mr. Wick is 
examiner in charge of the Chicago office, he is especially anxious to have the 
matter passed upon as he has the authority to order the travel of the employees 
of the Chicago office and does not want to be responsible for suspensions in 
their accounts. 

In the instant case the amount involved is small and it probably would not 
have been reclaimed if it had not seemed best to have a ruling that would 
cover such cases in the future. 


The amount reclaimed represents the sum deducted from voucher 
no. 302919, August 1935, accounts of G. F. Allen, to cover the differ- 
ence in cost between two one-way fares and the round-trip fare be- 
tween Chicago and Cleveland, as evidenced by preaudit difference 
statement dated August 22, 1935. However, it appears, as stated in 
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the submission, that the amount deducted actually represents the dif- 
ference between the cost of transportation which could have been ob- 
tained over the Nickel Plate Railroad and that actually paid to the 
New York Central Railroad, and in connection with the matter the 
question is presented as to whether employees of the Interstate Com- 
merce Commission are to be required to use the so-called differential 
lines where there is both a standard and differential line operating 
between any two points. 

It is represented by the employee concerned in the case at hand 
that the service offered by the standard lines is superior to that avail- 
able over the differential lines, and that in most cases time is saved 
by the use of the standard lines. With respect to transportation 
expenses of Government employees generally, attention is invited 
to paragraph 9 of the Standardized Government Travel Regulations 
which provides as follows: 

All travel must be by the most economical usually traveled route, Travel by 
other routes may be allowed when the official necessity therefor is satisfactorily 
established, 

Reimbursement of expenses incurred for transportation while 
traveling on official business is limited to such expenses as are shown 
to have been actually incurred and necessary for the comfort of 
the average traveler. While it may be that the standard lines 
actually furnish service superior to that offered by the differential 
lines, such fact is no justification for the use of the standard lines, 
it otherwise appearing that the accommodations offered by the ditfer- 
ential lines are first class, nor is the saving of time or the mere 
expedition of Government business sufficient reason for the use of 
a more expensive form of transportation. Of course, it is to be 
understood that a direct saving to the Government in the matter 
of actual expenses of subsistence, or per diem in lieu thereof, by 
reason of the shorter time required by the use of the standard lines, 
being a matter comparatively easy of determination, may properly 
be taken into consideration in ascertaining whether the cost of travel 
by such lines exceeds the cost by the differential lines. 

With respect to the travel here involved the employee states as 
follows: 

In the particular case here involved, use of the New York Central in pref- 
erence to the Nickel Plate permitted arrival at Cleveland at 7.37 a. m. instead 
of 8.10 a. m., on July 25, and arrival at Chicago on July 26 at 7.15 a. m, 
instead of 7.35 a. m., standard time. The office in which I worked at Cleve- 
land was open at 845 a. m. and some little time was necessary to permit 
checking into a hotel and obtaining breakfast. It is my habit to reach the 
office in Chicago shortly after 8.00 a. m., and in the summer months when 
Chicago observes “daylight-saving time” this means shortly after 7.00 a. m. 
standard time. Since I proceeded to the offices in Cleveland and Chicago, 
respectively, without unnecessary delay after my arrival at those points, it 
is submitted that in this instance use of the New York Central enabled me 


to save 53 minutes of actual working time. At $5,400.00 per annum my time 
is worth more than $2.00 per working hour. 


87459 86——52 
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While it is believed that the attached supplemental claim is justified by 
the actual saving of business hours shown, I am principally interested in 
obtaining a decision in regard to the abstract question as to whether (q@) it is 
necessary to show an offsetting saving to justify the performance of official 
travel via the standard lines named where service is available at lower fares 
via the differential lines, and (0), if such a showing is necessary, will a 
computation based on the employee’s salary rate applied to business hours 
saved be acceptable as a factor? 


Insofar as the relative value to the United States of the em- 
ployee’s services while in a travel status, as compared with his 
services at his headquarters in Chicago, or while on detail in Cleve- 
land, is concerned, it need only be here stated that the actual value 
to the Government of the time saved by the use of the standard 
line is too problematical to permit its consideration in determining 
whether the cost of such transportation exceeds the cost of other 
available first-class transportation. 


In such circumstances the action heretofore taken by this office 
with respect to the matter must be and is sustained. 


(A-69423) 


SATURDAY HALF-HOLIDAYS—PART-TIME AND INTERMITTENT 
EMPLOYEES 


Employees engaged at field stations of the Department of Agriculture on a 
“when actually employed” basis, for whom no regular work hours are 
prescribed, are not entitled to the benefits of the act of March 3, 1931, 
46 Stat. 1482, granting Saturday half-holidays to certain Government 
employees, notwithstanding some of these employees may at times work 
continuously for a week or more, 


Acting Comptroller General Elliott to the Secretary of Agriculture, March 16, 
1936: 


There was received your letter of December 27, 1935, as follows: 


At the various field stations of the Department there are employed a number 
of men on indefinite appointments but on a W. A. E. basis. They are usually 
nearby farmers. During certain seasons of the year their services may be 
continuous, but as the season advances the Department requires the services 
of these men only occasionally. One of these workers may be employed on 
Monday and not required again until possibly Friday or Saturday. This 
occasional appointment gradually becomes intermittent until it ceases in the 
winter months. Again, in the spring, an employee will be called upon occa- 
sionally until as the season advances his services become continuous. 

During early spring and late fall, when the services are intermittent or 
occasional, to require that the employee be paid a full day on Saturday with 
four hours’ work, only accomplishes merely that the employee is not called 
upon for duty on Saturday. Where an employee has only worked one or two 
days during the week, it does not seem reasonable to pay a full day on Saturday 
for four hov-s’ work. On the other hand, it would appear that where services 
have been performed continuously from Monday on, the employees, under 
decisions of your office, are entitled to a full day’s pay on Saturday for four 
hours’ labor. 

As no decision of your office seems to cover the situation as above outlined, 
the matter is submitted to you for your determination. 


In decision of May 9, 1931, 10 Comp. Gen. 518, it was held as 
follows, quoting from the syllabus: 
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Employees for whom no regular hours of work are fixed, whose employment 
is part time or intermittent, and who are paid by the hour for the time actually 
worked, are not entitled to the benefits of the act of March 3, 1931, 46 Stat. 
1482, granting Saturday half holidays to certain Government employees. 


The fact that these employees, mostly farmers, are employed on 
a “when actually employed” basis, for whom it is understood no reg- 
ular hours are prescribed, brings them within the rule thus stated. 
While some of the employees may at times work continuously for a 
week or more, such continuous employment is only incidental-and 
does not establish a status entitling them to the benefits of the 
Saturday half holiday law. 


(A-69595) 


OFFICERS AND EMPLOYEES—AGRICULTURE DEPARTMENT— 
EXPENSES OF TRANSFERS BETWEEN DUTY STATIONS 


The act of March 4, 1911, 36 Stat. 1265, relative to transfers of Agriculture 
Department employees between permanent duty stations at Government 
expense not having specified the charges which may be included in the 
transportation of the personal effects of employees but providing for the 
issuance of regulations thereunder by the Secretary, it is proper to provide 
by regulation for reimbursement of the cost of unpacking and uncrating 
of employees’ personal effects where the packing and crating thereof is 
necessary to their transportation. 


Acting Comptroller General Elliott to the Secretary of Agriculture, March 16, 
1936: 


There has been received your letter of January 3, 1936, as follows: 


A revision of the regulations of this Department is now being prepared and 
it is our hope that the revised edition may be available for distribution within 
the next few months. One questionable point is the legality of including a 
provision for the payment of the expenses of uncrating and unpacking the 
household effects of employees transferred from one official station to another for 
permanent duty. 

The act of March 4, 1911 (86 Stat. 1265) reads as follows: 

“Hereafter officers and employees of the Department of Agriculture trans- 
ferred from official station to another for permanent duty, when authorized 
by the Secretary of Agriculture, may be allowed actual traveling expenses, 
including charges for transfer of their effects and personal property used in 
official work, under such rules and regulations as may be prescribed by the 
Secretary of Agriculture.” 

Through inadvertence the fiscal regulations as drafted by this Department 
failed to include specific mention of the expenses of uncrating and unpacking 
household effects. Subsequently the Comptroller of the Treasury ruled (C. D. 
27: 261) that: 

“When an employee of the Department of Agriculture has had his household 
goods transferred at Government expense from his old to his new station, 
including freight, packing, crating, and drayage to his new residence, there is 
no authority under the act of March 4, 1911, 36 Stat. 1265, or regulations 
pursuant thereto, prescribed by the Secretary of Agriculture, to reimburse 
the employee for the cost of unpacking or uncrating the household goods at his 
new residence.” 

The following paragraph has now been drafted for inclusion in the revised 
regulations: 

“Transportation of effects on permanent change of station—An employee 
transferred from one official station to another for permanent duty, not for his 
own convenience, may be allowed charges for packing, crating, drayage, trans- 
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portation, uncrating and unpacking of his household goods and personal effects, 
including animals for domestic use, and personal property which will be used 
in official work at the new station, excluding motor vehicles. The authorization 
must be in writing, signed by a chief of bureau, regional forester, Forest 
Service, or district engineer, Bureau of Public Roads, and must state that 
the transfer was not for the employee’s convenience.” 

This amendment will bring the practice of this Department in conformity 
with that of the Departments of State and Commerce. Before including this 
provision in the revised regulations, however, I should appreciate your approval 
of it. 


In decision to you in 7 Comp. Gen. 656, it was held that the gen- 
eral statute providing for transfers between duty stations did not 
repeal the act of March 4, 1911, 36 Stat. 1265, applicable to transfers 
within your Department, and as that statute provided for the issu- 
ance of regulations by the Secretary of Agriculture, it was proper 
to provide in such regulations for the travel orders and certificate 
that the travel was not for the personal convenience of the employee, 
to be signed by some official other than the Secretary of Agriculture 
to whom such duty had been delegated. As said act of March 4, 
1911, does not specify or define the charges which may be included 
in the transfer of the personal effects of employees, it is proper 
to provide by regulation for reimbursement for amounts expended 
not only for freight, but also for packing and crating, and unpacking 
and uncrating, when reasonably necessary to their transportation. 
The proposed amendment of the regulations appears to be within 


the authority conferred upon you by the act of March 4, 1911, and 
this office is not required to object thereto. 


(A-69706) 


EXHIBITS—CHICAGO WORLD’S FAIR—AVAILABILITY OF APPROPRIA- 
TION FOR REPLACEMENT OF PLASTER PLAQUE 


The availability of funds appropriated for the participation of the United 
States in A Century of Progress having been limited to June 30, 1935, 
there is no authority for charging said funds with the cost of a nickel silver 
plaque, contracted for subsequent to the limitation period, to replace a 
plaster plaque used at the Century of Progress Exposition, nor would 
said appropriation have been available therefor had the period of avail- 
ability not expired, the purchase not being for a present need, and not 
being connected with said exposition or the return or restoration of any 
property exhibited there. 


Decision by Acting Comptroller General Elliott, March 16, 1936: 

There is for consideration preaudit voucher, approved by the Act- 
ing Assistant Director, Federal Bureau of Investigation, Depart- 
ment of Justice, for payment to Lamb Seal & Stencil Co., in the 
amount of $185, under the appropriation, “Chicago World’s Fair, 
Centennial Celebration, 1934-35,” for one nickel-silver plaque, bear- 
ing the seal of the Department of Justice, furnished under proposal 
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accepted September 18, 1935, to replace a plaster plaque used at 
the Century of Progress Exposition at Chicago. 

It appears that the voucher as originally submitted was adminis- 
tratively approved for payment under the appropriation “Salaries 
and Expenses, Federal Bureau of Investigation, Department of 
Justice, 1936.” It was returned without certification for the reason 
that said appropriation was not available for such a purchase. It 
was resubmitted by the division of accounts, schedule P. A188, 
on December 5, 1935, with recommendation for payment under the 
appropriation “Chicago World’s Fair, Centennial Celebration, 1934- 
35”, and was again returned without certification December 13, 1935, 
for the reason that the proposed appropriation was not available 
for an expense incurred during the fiscal year 1936. 

It was again resubmitted December 21, supported by the follow- 
ing memorandum of December 18, 1935, from the Director, Federal 
Bureau of Investigation : 


Reference is made to the attached voucher made payable to the Lamb Seal 
and Stencil Company in the amount of $185 for the manufacture of a nickel 
silver plaque, such charge to be paid from the appropriation of the Chicago 
World’s Fair. 

It is noted that the General Accounting Office has returned this voucher with- 
out certification, stating that the appropriation for the Chicago World’s Fair 
expired June 30, 1935, and is not available for the payment of an expense 
incurred during the fiscal year 1936. 

With reference to the decision of the Comptroller General, your attention is 
invited to his decision A-59902 concerning the unexpended balance of moneys 
appropriated for the Chicago World’s Fair Centennial Celebration. It is noted 
that in this decision he states: “The act of May 21, 1934, 48 Stat. 785, provided 
for the continuation of Federal participation in said celebration during the 
year 1934, and the act of June 19, 1934, 48 Stat. 1025, made available the 
unexpended balances of the appropriations made therefor until June 30, 1935.” 

Immediately following this quotation there is quoted from section 4 of the 
act of February 8, 1932, the fact that “At the close of the exposition, or when 
the connection of the Government of the United States therewith ceases, the 
commissioner shall cause all such property to be returned to the respective 
departments and branches from which taken, and any expenses incident to the 
restoration of such property to a condition which will permit its use at subse- 
quent expositions and fairs, and for the continued employment of personnel 
necessary to close out the fiscal and other records and prepare the required 
reports of the participating organizations, may be paid from the appropriation 
provided: * * ™ 

He quotes further, “Said act further authorized the use of the remainder of 
the appropriation, after the expenditure of a fixed sum for buildings and rentals, 
ete., ‘for the selection, purchase, preparation, assembling, transportation, in- 
stallation, arrangement, safekeeping, exhibition, demonstration, and return of 
such articles and materials as the commission may decide shall be included in 
such Government exhibits.’ ” 

In closing he states, “In view of the specific language contained in said act, 
the unexpended balance of the appropriation in question is available for the cost 
of revising and restoring the exhibits to a condition which will permit their 
use at subsequent expositions and fairs, and the proposed allotment to the 
Secretary of Agriculture for that purpose is authorized.” 

From the wording of his decision it appears that the balance of this appro- 
priation in the amount of $1,200 was allotted for the bringing up to date of 
this Bureau’s Chicago World’s Fair exhibit and is available for such charges at 
this date, and remains available until such time as it is entirely expended. 
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In view of the-fact that the voucher in question is the result of work done 
toward bringing part of this Bureau’s Chicago World’s Fair exhibit up to date 
and in further view of the fact that no mention is made in the Comptroller 
General’s decision regarding the termination date for possible renovations to the 
exhibit, it is suggested that this voucher be returned to the General Accounting 
Office with the request that it be certified for payment. 


The act of February 8, 1932, 47 Stat. 39, which authorized the 
participation of the United States in the Chicago World’s Fair 
Centennial Celebration, provides, in pertinent part, as follows: 


Seo. 4 * * * At the close of the exposition, or when the connection of 
the Government of the United States therewith ceases, the commissioner shall 
cause all such property to be returned to the respective departments and 
branches from which taken, and any expenses incident to the restoration of 
such property to a condition which will permit its use at subsequent expositions 
and fairs, and for the continued employment of personnel necessary to close out 
the fiscal and other records and prepare the required reports of the participating 
organizations, may be paid from the appropriation provided; and if the return 
of such property is not practicable, he may, with the consent of the department 
or branch from which it was taken, make such disposition thereof as he may 
deem advisable and account therefor. 

Seo. 5. The sum of $1,000,000 is hereby authorized to be appropriated, out of 
any money in the Treasury not otherwise appropriated, to remain available until 
expended, of which sum not to exceed the sum of $550,000 may be expended for 
the erection of such building or group of buildings, and/or for the rental of such 
space, as the commission may deem adequate to carry out effiectively the pro- 
visions of this resolution; * * * The remaining portion of the appropriation 
authorized under this resolution shall be available for the selection, purchase, 
preparation, assembling, transportation, installation, arrangement, safekeeping, 
exhibition, demonstration, and return of such articles and materials as the com- 
mission may decide shall be included in such Government exhibit and in the 
exhibits of A Century of Progress (the Chicago World’s Fair Centennial Cele- 
bration); * * * And provided further, That the commission or its dele- 
gated representative may authorize the allotment of funds to any executive 
department, independent office, or establishment of the Government with the 
consent of the heads thereof for direct expenditure by said executive department, 
independent office, or establishment for the purpose of defraying any expenditure 
which may be incurred by said executive department, independent office, or 
establishment in executing the duties and functions delegated to said office 
by the commission; and all accounts and vouchers covering expenditures under 
these appropriations shall be approved by the commissioner or such assistants as 
he may delegate, except for such allotments as may be made to the various 
executive departments and establishments for direct expenditure ; but these pro- 
visions shall not be construed to waive the submission of accounts and vouchers 
to the General Accounting Office for audit or permit any obligations to be incurred 
in excess of the amount authorized to be appropriated: * * * 


The act of July 7, 1932, 47 Stat. 645, appropriated $1,000,000 for 
carrying into effect the provisions of the act of February 8, 1932, 
supra, authorizing the participation of the United States in A Cen- 
tury of Progress “and for each and every object thereof” to remain 
available until June 30, 1934. Section 3 of the act of May 21, 1934, 
48 Stat. 785, which provided for the continuation of Federal participa- 
tion in the said celebration during the year 1934, provided: 

In addition to the sum of $1,000,000 authorized by the aforesaid act to be 
appropriated for the participation of the United States in A Century of Progress 
(the Chicago World’s Fair Centennial Celebration) and appropriated under 
section 2 of the act entitled “An Act making appropriations for the Department 


of Agriculture for the fiscal year ending June 30, 1933, and for other purposes”, 


approved July 7, 1932, there is hereby authorized to be appropriated the sum 
of $200,000. 
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The act of June 19, 1934, 48 Stat. 1025, provided: 


For the purpose of carrying into effect the provisions of the act entitled “An 
Act to amend an Act entitled ‘An Act providing for the participation of the 
United States in A Century of Progress (the Chicago World’s Fair Centennial 
Celebration) to be held at Chicago, Illinois, in 1933, authorizing an appropriation 
therefor, and for other purposes’, approved February 8, 1932, to provide for par- 
ticipation in A Century of Progress in 1934, to authorize an appropriation there- 
for, and for other purposes”, approved May 21, 1934, and for each and every 
object authorized by said act, including travel expenses, and subsistence at not 
te exceed $5 per day, $175,000, together with the unexpended balance of the 
appropriation for the Chicago World’s Fair Centennial Celebration held in 1933 
as contained in the act making appropriations for the Department of Agricul- 
ture for the fiscal year 1933, to remain available until June 30, 1935. 

It is to be observed that the acts of February 8, 1932, and May 21, 
1934, supra, authorize, in each instance, an appropriation, but neither 
act declares an appropriation to be made. In other words, each of 
said acts is an authorization act as distinguished from an appropria- 
tion act. See 4 Comp. Gen. 219 and authorities cited therein. 

Accordingly, the act, as amended, appropriating funds for the 
participation of the United States in A Century of Progress having 
limited the availability of such funds to June 30, 1935, there is no 
proper basis for now charging said funds with any expenditure in- 
curred after June 30, 1935. Furthermore, the purchase of this new 
plaque had nothing to do with the Chicago exhibition or with the 
return or restoration of any property exhibited thereat. Apparently, 
there was no present need for the new plaque—it having been pur- 
chased merely on the assumption that there might be some future 
exposition at which it might be desirable to exhibit it. Manifestly, 
the unexpended balance of the appropriation for A Century of 
Progress would not be available for such a purpose even if its period 
of availability had not expired. 

This conclusion is not in conflict with decision of February 13, 
1935, A-59902, to which reference is made in the above-quoted 
memorandum. Said decision approved a proposed allotment to the 
Secretary of Agriculture for revising and restoring exhibits, but it 
did not even purport to authorize or approve an expenditure under 
said allotment after June 30, 1935. 

Accordingly, payment on the voucher not being authorized, said 
voucher will be retained as part of the files of this office. 


(A-69795) 


EXHIBITS—TEXAS CENTENNIAL COMMISSION—NONPERSONAL 
SERVICE CONTRACTS WITHOUT COMPETITION 


Funds allocated to the Public Health Service by the Texas Centennial Com- 
mission from the appropriation made by the act of August 12, 1935, 49 
Stat. 575, in connection with exhibits to be presented at the Texas Cen- 
tennial Exposition are available for contracting, without competition, with 
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various State educational institutions for the preparation of said exhibits, 
the contracts involving only a reimbursement for the cost of materials 
used and not the procurement of personal services as such, no person now 
in Government service appearing peculiarly qualified therefor, and satis- 
factory exhibit competition of the type desired not being available, but 
said contracts are for execution by the Secretary of the Treasury. 


Acting Comptroller General Elliott to the United States Texas Centennial 
Commission, March 16, 1936: 


There has been received your letter of January 9, 1936, as follows: 


The United States Texas Centennial Commission has allocated to the United 
States Public Health Service the sum of $30,000 for the purpose of preparing 
exhibits to be presented at the Texas Centennial Exposition. An advisory 
committee appointed by the commission has recommended that a scientific 
exhibit be presented which would endeavor to portray in an illustrative and 
interesting manner the fundamental facts regarding living things, this exhibit 
to be known as “The Story of Life.” 

The United States Texas Centennial Commission proposes to direct the 
Public Health Service to engage the services of certain educational institutions 
in the State of Texas to prepare a number of individual exhibits that will be 
an important part of the scientific exhibit above referred to as “The Story 
of Life.” In most cases the scientists who will prepare these exhibits have 
done original research in these special fields with which the exhibits are 
concerned. These exhibits will largely present the contributions made to 
science by these special workers. As indicative of the type of exhibit which 
is contemplated, the following is submitted: 


Exhibits from institutions in Texas 


Exhibit meteneted 


Texas Christian University._| Water and life 

Contribution of chemistry to life 

Texas A. & M. College OR ge, lala a ee ailing ari 

CE NNO. as be adem encebeaed 

Anatomy and physiology of plants 

Story of the Texas Tick 

Comparative pathology, lower animals 
and man. 

Plant disease exhibit 

Rice Institute Physiology and psychology 

OS eee 

Endocrine exhibit 

Baylor University 

Texas fishes, natural colors 

Maps relating to population and living 
conditions. 

Baylor Medical School Insects of medical-veterinary impor- 
tance. 

Embryology exhibits 

Etiology of human disease 

Southern Methodist Uni- | Insectivorous plants._...........----- 
versity. 

University of Texas The story of heredity 

Texas Woman’s College Texas diets under six flags * 

Diets for various economic levels 

University of Texas Medical | Structure of the human body -- ; 
School. — 


13, 048 








From the above it will be seen that certain specific exhibits which members 
of the faculties of these institutions are peculiarly equipped and qualified to 
prepare are planned for use at the Texas Centennial Exposition. 
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It is desired to point out that the actual cost of preparing these exhibits in 
the manner above-mentioned is considerably below that which would be 
required if they were prepared by commercial concerns. Moreover, it is not 
known where such exhibits might be obtained other than at the institutions 
at which this work is being done. The salaries of the scientists attached to 
the faculties of these institutions, the laboratory technicians, the laboratory 
facilities, and other factors which go to make administrative overhead expense 
are all taken care of at present by the institutions at which they are employed 
in teaching or research work. The principal actual cost in preparing these 
exhibits would be only the cost of materials used in constructing and assembling 
them. 


In view of these representations, advice is requested as to whether the 
services above-mentioned may be regarded as special or artistic, for which com- 
petition may not be required. 

Inasmuch as the exposition opens June 6th, and it is necessary that the 
installation of the exhibits must begin by the middle of May, it will be 
appreciated if the advice requested above be given with the least possible delay. 

Section 7 of the act of June 28, 1935 (49 Stat. 433), authorizes the 
Commission “to make any expenditures or allotments deemed neces- 
sary by it to fulfill properly the purposes of” the act. Said section 
further provides that the appropriation authorized by the act shall 
be available for the selection, purchase, preparation, assembling, 
transportation, installation, arrangement, safekeeping, exhibition, 
demonstration, and return of “such articles and materials as the 
Commission may decide shall be included in the Government exhibit 
and in the exhibits of the Texas Centennial Commission of the 
Commission of Control for Texas Centennial Celebrations or the 
Texas Centennial Central Exposition”, and that the Commission or 
its delegated representative may allot funds appropriated to carry 
out the provisions of the act “to any executive department, inde- 
pendent office, or establishment of the Government with the consent 
of the heads thereof, for direct expenditure by such executive depart- 
ment, independent office, or establishment, for the purpose of defray- 
ing any expenditure which may be incurred by such executive 
department, independent office, or establishment in executing the 
duties and functions delegated by the Commission.” 

The act of August 12, 1935, 49 Stat. 575, appropriating funds for 
the purpose of carrying into effect the provisions of the public reso- 
lution provides: 

For the purpose of carrying into effect the provisions of the public resolution 
entitled “Joint resolution providing for the participation of the United States 
in the Texas Centennial Exposition and celebrations to be held in the State 
of Texas during the years 19385 and 1936, and authorizing the President to 
invite foreign countries and nations to participate therein, and for other pur- 
poses”, approved June 28, 1935, and for each and every object thereof, and 
within the limits of the cost specified therein, $3,000,000, said sum to include 
$300,000 toward the Texas Memorial Museum to be granted to the board of 
directors of such museum for expenditures for such purpose, to remain avyail- 
able until expended. 

It is understood from your submission that the individual exhibits 
in question are representative of the accomplishments of various 
Texas institutions and that the commission has determined such ex- 
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hibits are proper for inclusion in, and in keeping with the purpose 
of, the exhibits provided for under the act, the cost of preparation, 
etc., of which is proposed to be defrayed from the appropriation 
made by the act of August 12, 1935, supra. It further appears 
that under the authority of section 6 of the public resolution, au- 
thorizing the heads of the various executive departments, inde- 
pendent offices and establishments of the Government to cooperate 
with the commissioner general in the procurement of exhibits and 
otherwise to contract for such labor or other services as shall be 
deemed necessary, the commission has determined it to be advisable 
to delegate the duties and functions necessary in procuring the ex- 
hibits in question to the United States Public Health Service and 
to allocate $30,000 to said service for such purpose. 

In the circumstances, it being understood that the funds are to be 
expended in accordance with all applicable statutory requirements, 
the allocation of funds proposed does not appear to be for question- 
ing by this office. 

You request decision whether the services involved in the prepara- 
tion of the exhibits, etc., as outlined in your submission, may be 
regarded as special or artistic for which the requirements of compe- 
tition may be waived. 

The exception of personal services from the requirements of section 
3709, Revised Statutes, is identified with and attaches to the indi- 
vidual and means that the personal element predominates and neces- 
sitates that there be selection of the person and that the contracting 
be directly with and binding upon that person. It is personal to the 
one contracting and not an authority to contract for that one’s serv- 
ices through another. 9 Comp. Gen. 169; 14 id. 909. It would not 
be permissible, therefore, to contract with the educational institu- 
tions for the furnishing of the services of scientists in their employ 
and for the payment of such services from appropriated funds. If 
it is administratively determined that the employment for hire of 
the services of such scientists is necessary, they should be secured 
either by direct employment or by contracting directly with them 
and not through an intermediate agency. 

However, it is noted from the facts enumerated in your submission 
“that the principal actual cost in preparing these exhibits would be 
only the cost of materials used in constructing and assembling them”, 
and that the salaries of the scientists preparing the exhibits, the 
laboratory facilities, technicians, and other factors of overhead ex- 
pense are all to be taken care of by the institutions by which the sci- 
entists are employed. Under such circumstances the question in- 
volved would appear to be the legality of contracting with the various 
institutions to prepare the exhibits, on condition that they be reim- 
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bursed the cost of materials entering into the construction and as- 
sembling of the exhibits, rather than one of employment of personal 
services. The procurement of the exhibits contemplates the furnish- 
ing of materials and supplies used in constructing them, in addition 
to personal services, and requires the services of particular scientists, 
no person now in the Government service appearing qualified to per- 
form the work satisfactorily, and with respect thereto it reasonably 
would appear that under the circumstances no satisfactory competi- 
tion is available. 

Accordingly, you are advised that this office is not required to 
object to the procurement of the exhibits on the basis of the cost of 
materials used in constructing and assembling them being defrayed 
from funds allocated to the United States Public Health Service, 
Treasury Department, for the preparation of such exhibits, provided 
the contracts therefor are executed by the Secretary of the Treasury, 
as the head of the executive department concerned, within the meaning 
of section 6 of the act of June 28, 1935, supra. 


(A~-71493) 
FORTY-HOUR WEEK EMPLOYEES—HOLIDAY FALLING ON SATURDAY 


Per diem employees of the mail equipment shops in the several trades and 
crafts placed on a 5-day week by the act of August 14, 1935, 49 Stat. 650, are 
entitled to gratuity pay for a holiday falling on Saturday, a nonwork day, 
on the basis of one-fifth of their weekly wage. 

Per annum postal employees may not be granted a holiday on Monday in lieu 
of a legal holiday falling on Saturday which has been made a nonwork day 
by the act of August 14, 1935, 49 Stat. 650. 


Acting Comptroller General Elliott to the Postmaster General, March 16, 1936: 


There has been considered your letter of March 2, 1936, as 
follows: 


Since my letter of February 24, requesting a decision with regard to the 
compensation of employees of the mail equipment shops for Saturday, February 
22, your decision of February 13, addressed to the Secretary of the Navy, has 
just been brought to my attention. However, since there are three classes of 
employees in the mail equipment shops whose rights may be involved in the 
consideration of the question propounded, I shall amplify my original request 
for a decision by restating that request as follows: 

With respect to per diem workers in the several trades and crafts who 
came within the provisions of the act of March 28, 1924, and whose weekly 
compensation was not reduced by the application of the forty hour week law— 
are they entitled to pay for February 22, 1936 (a legal holiday which fell on 
Saturday), and, if so, at the rate of one-fifth of their weekly wages? 

With respect to per diem workers placed on a five day week by the act of 
August 14, 1935, but who neither work on Saturdays nor receive pay therefor— 
are they entitled to pay for legal holidays falling on Saturday? 

With respect to per annum employees placed on a five day week by the act 
of August 14, 1935, who are paid for Saturdays although not required to work 
on that day—should such employees receive the following Monday off when 
a legal holiday falls on Saturday? This inquiry is prompted by the fact that 
in your decision of October 19, 1985, you stated that Saturday is a non-work 
day the same as Sunday as regards employees of the mail equipment shops. 





810 DECISIONS OF THE COMPTROLLER GENERAL 


When a legal holiday falls on Sunday it is the practice to observe it on the 
following day. 

It is my understanding that the Secretary of the Navy has issued instruc- 
tions based on your decision above referred to, holding per diem employees 
entitled to an increase of twenty per cent in their wage scales for the week 
commencing February 17. If this procedure is followed with respect to the 
skilled trades per diem workers in the mail equipment shops, who already 
have been paid for Saturday, the net result will be double payment for that day. 


The decision of March 2, 1936, A—714938, based on the prior admis- 
sion of your Department of February 24, 1936, answering in the 
affirmative the question “whether per diem workers in the mail 
equipment shops who are not required to be on duty Saturdays 
should be paid for February 22, 1936”, was intended to relate only 
to bona fide per diem employees, that is, per diem workers in the 
several trades and crafts whose compensation is authorized or re- 
quired to be measured by the day. See decision of February 13, 
1936, A-70518, to the Secretary of the Navy, cited in said decision, 
wherein was quoted the decision of May 10, 1935, 14 Comp. Gen. 818, 
defining the term “per diem employees”, within the meaning of the 
holiday statutes, as follows (quoting from the syllabus) : 


Per diem employees within the meaning of the holiday statutes include only 
those employees whose compensation is authorized or required by law, or 
regulation issued pursuant to law, to be measured by the day—not employees 
whose compensation is authorized or required to be measured other than by the 
Gay but who are paid on a daily basis for administrative convenience or for 
any other reason. 


Accordingly, per diem employees of the class mentioned in the 
second paragraph of your letter are entitled to gratuity holiday pay 
for February 22, 1936, on which no work was performed, at the 
same rate regularly paid for other days of the week, that is, one-fifth 
of their weekly wage. 

Decision is reserved as to the other classes of per diem employees 
of the mail-equipment shops mentioned in the third paragraph of 
your letter until additional information has been furnished this 
Office, including a reference to the law and/or regulations, if any, 
authorizing or requiring their compensation to be measured by the 
day, a statement as to the nature of the duties performed, and 
whether this class of per diem employees has heretofore been granted 
gratuity pay for legal holidays on which no work was performed, 
and, if so, under what authority. 

With reference to the question raised in the fourth paragraph of 
your letter, there is no authority of law to grant a holiday on Monday 
to per annum postal employees in lieu of a legal holiday falling 
on Saturday, which has been made a nonwork day by the act of 
August 14, 1935, 49 Stat. 650. 

Referring to the concluding paragraph of your letter, the rule 
stated in the decision of February 13, 1936, A—70518, 15 Comp. Gen. 
700, to the Secretary of the Navy, may have resulted in an increase 
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of 20 percent in the total wage of bona fide per diem employees in 
the navy yards and naval stations for the work week commencing 
Monday, February 17, and ending with Friday, February 21, by 
authorizing the payment of gratuity pay for Saturday, February 
22, but it does not follow therefrom that per diem workers in the 
mail-equipment shops, who are authorized to be paid gratuity holi- 
day pay for Saturday, February 22, 1936, will thereby be paid 
double compensation for that day. If no work is performed on a 
Saturday said employees are not paid for the day, but for Satur- 
day, February 22, 1936, a legal holiday, they were entitled to one 
day’s gratuity pay but not to double pay, unless work was actually 
performed on that day. 


(A~71634) 


MOTOR VEHICLES—EXCHANGE OR TRADE-IN OF OLD ENGINES FOR 
RECONDITIONED ENGINES 


There is no objection to the procedure proposed by the National Park Service 
with respect to the exchange or trade-in of old motor-vebicle engines for 
reconditioned ones involving funds appropriated under the Emergency 
Relief Appropriation Act of 1935, the procedure providing for the securing 
of bids for the separate sale of the old engines in addition to the bids 
proposing trade-in allowance, the bid resulting in the lowest net cost to 
the Government to be accepted, and providing further for the covering 
into the Treasury as miscellaneous receipts the amount received for the 
old engines, whether on separate sale or as a trade-in allowance, %he pur- 
chase order to show the gross. cost of the reconditioned engines together 
with the trade-in allowance. 


Acting Comptroller General Elliott to the Director, Emergency Conservation 
Work, March 16, 1936: 


There has been received your letter of February 26, 1936, as 
follows: 


Your decision is requested as to the legality of the method proposed by the 
National Park Service, Department of the Interior, for trading-in old Ford 
motors for factory-reconditioned motors, the procedure proposed appearing 
in inclosure marked “A”, attached. 

For your information in connection with this matter, copies of the follow- 
ing letters are forwarded herewith: 

(a) Letter of January 8, 1986, from the National Park Service to the Chief 
of Finance, War Department, Washington, D. C. 

(b) Letter of February 4, 1986 (F. A. A. 112.5/9622 C. C. C. Interior) from 
the Chief of Finance, War Department, to the National Park Service. 

(c) Letter of February 21, 1936, from the National Park Service to the As- 
sistant Director, Emergency Conservation Work. 

It would be appreciated if your decision in this matter were expedited as 
it is desired to institute procurement of reconditioned engines as soon as 
possible. 


It appears the proposed procedure stated in your inclosure A was 
subsequently amended in the letter of February 21, 1936, from the 
National Park Service to the Assistant Director, Emergency Conser- 
vation Work, your inclosure C, and it is assumed that decision is 
desired on the latter proposal. The said letter of February 21, 1936, 
is as follows: 
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‘ 


It is desired to procure reconditioned engines for certain E. C. W. motor 
vehicles in the custody of this Service by obligating funds appropriated under 
the Emergency Relief Appropriation Act of 1935. As a guide for our procure- 
ment officers, it is proposed that instructions be issued as follows: 

“Where it is determined that a reconditioned engine is needed to replace a 
similar engine in order to prolong the usefulness of the vehicle, invitations to 
bid should be issued in accordance with the usual contract procedure of this 
Service. 

“The invitations should also ask the bidder to state what trade-in allowance 
will be made for the old engine. At the same time, separate bids should be 
invited for the sale of the old engine. The bid or bids resulting in the lowest 
net cost to the Government should be accepted. 

“On the encumbrance records of the Procurement Office there should be 
debited an amount equivalent to the cost of the reconditioned engine. 

“If the old engine is sold for cash, the amount collected will be forwarded 
to the Washington Office to be covered into the Treasury as miscellaneous 
receipts. 

“If the bid granting a trade-in allowance for the old engine has been 
accepted as being most advantageous to the Government, upon forwarding 
copies of the purchase order to the Army finance officer, reference should be 
made to the contract and the finance officer should be requested to debit the 
appropriation involved with an amount equivalent to the cost of the recondi- 
tioned engine and to proceed to have covered into the Treasury as miscellisne- 
ous receipts, a credit equivalent to the amount of the trade-in allowance. 
The finance officer should be requested to show this procedure on the voucher 
whereon payment is made for the reconditioned engine.” 

Correspondence between this office and the Office of the Chief of Finance, 
War Department, wherein the Acting Chief of Finance has suggested that the 
matter be submitted to the Comptroller General for a clarifying decision is 
enclosed for your information. 

Inasmuch as any decision on the subject will affect the entire E. C. W. 
organization, the matter is referred to you. It is requested that effort be made 
to obtain an early decision from the Comptroller General. 


In decision of April 26, 1935, 14 Comp. Gen. 796, it was said 
relative to the purchase and exchange of reconditioned engines for 
motor vehicles: 


It would seem clear that where the appropriation provides for the purchase, 
maintenance, and repair of motor vehicles, there would be no objection to the 
purchase thereunder of reconditioned engines where it is administratively 
determined that such engines are needed to replace similar engines in motor 
vehicles in order to prolong the usefulness of such vehicle and where it is 
in the interests of the United States and where the engine is to be used in 
the class of vehicle—that is, passenger carrying or truck—the purchase, main- 
tenance, and repair of which are provided for in the appropriation. And 
assuming also that such purchase and exchange are made after advertising 
for competitive bids. 

As to the trade-in of a used engine, it may be said that while the ap- 
propriation acts which provide for the purchase and exchange of motor vehicles 
do not expressly provide for the exchange of a part of a motor vehicle, it 
would appear that the exchange of a used engine in need of repairs in part 
payment for a reconditioned engine of a similar type to replace such used 
engine would not contravene the appropriation where such exchange is in 
the interests of the United States. No objection will be raised by this Office 
to such a course where the appropriation provides for the purchase and 
exchange of motor vehicles where the vehicles are of the class designated 
in the appropriation; where the used engine is in need of overhauling and 
repairs; and where the exchange appears to be in the interests of the United 
States, unless, however, the appropriation authorizes the exchange in the 
purchase of a new vehicle only. However, in view of the terms of section 
3 (ce) of the act of March 15, 1934, 48 Stat. 450, there should be debited 
to the appropriation involved and credited as miscellaneous receipts an amount 
equivalent to the sales value of the engine used as a trade-in allowance for 
the engine replaced in the Ford truck or other vehicle and this should be 
shown on the voucher whereon payment is made for the reconditioned engine. 
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With respect to the exchange or trade-in of old engines for re- 
conditioned engines, as the proposed instructions clearly provide for 
securing bids for the separate sale of the old engines in addition to 
the bids proposing trade-in allowances, the bid or bids resulting in 
the lowest net cost to the Government to be accepted, and as such 
instructions provide, also, that the amount received for the old 
engines, whether on a separate sale or as a trade-in allowance, shall 
be credited as miscellaneous receipts, it may be viewed that any trade- 
in transaction under such conditions would be, in effect, the sale 
of an old engine and the purchase of a reconditioned engine, rather 
than the exchange of equipment. On this basis, no objection is 
perceived to the proposed procedure. See 3 Comp. Gen. 304; 5 id. 
798; 7 id. 230. However, the last paragraph of the instructions 
should be amended to provide that in addition to the procuring 
officer referring to the contract and requesting the finance officer to 
debit the appropriation with the amount of the trade-in allowance, 
to be covered into the Treasury as miscellaneous receipts, the pur- 
chase order itself shall show the gross cost of the reconditioned 
engine, together with the amount of trade-in allowance to be de- 
ducted therefrom for crediting as miscellaneous receipts. 


(A-71363) 


STATE FEES FOR QUALIFYING ELECTRIC HOME AND FARM 
AUTHORITY 


The exaction by a State of a fee for qualifying Electric Home and Farm 
Authority is unauthorized, and State interference with the transaction of 


its business should be reported to the Attorney General of the United 
States. 


Comptroller General McCarl to the Treasurer, Electric Home and Farm Author- 
ity, March 17, 1936: 


There has been received your letter of February 19, 1936, as 
follows: 


Inclosed herewith is a form of voucher covering a fee of $10.00 payable to 
the secretary of state, State of Indiana, for qualifying Electric Home and 
Farm Authority as a foreign corporation to transact business with the State 
of Indiana. 

There appears to be a question as to the propriety of Blectric Home and 
Farm Authority, an agency of the United States, paying such a fee. It is well 
settled law that a State can not tax the United States or an agency thereof. 
This fact has been pointed out in writing to the secretary of state and the 
attorney general of the State of Indiana. Nevertheless, they take the posi- 
tion that Blectric Home and Farm Authority as an agency of the United States 
is not exempt from the payment of a qualifying fee on the same basis as a 
privately owned foreign corporation for profit. 

In the light of the foregoing, we desire to submit the following question: 
Will you approve the payment of this voucher as a legitimate expense of Elec- 
tric Home and Farm Authority incident to the usual transaction of business 
with Indiana utilities, dealers and purchasers of electrical equipment in the 
event it is presented to you for clearance? 
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The Electric Home and Farm Authority is a corporation organized 
under the laws of the District of Columbia, and all of its funds were 
advanced by the United States or its instrumentalities and are car- 
ried in the Treasury of the United States. It has been recognized 
as an established rule since the decision of the Supreme Court of the 
United States in McCulloch v. Maryland, 4 Wheat. 316, that the 
States are without authority to tax a Federal corporation. There 
was no specific authority of law for the incorporation of the Electric 
Home and Farm Authority, the authority relied upon for its creation 
being the provision in the act of June 16, 1933, authorizing the Presi- 
dent to establish agencies to effectuate the policy of title I of said 
act, and the Federal courts have held that a governmental bureau 
given a revolving fund and a large measure of autonomy in action 
cannot be treated as a separate entity without specific incorporation 
by Congress. See North Dakota-Montana Wheat Growers Associa- 
tion v. United States, 66 Fed. (2d) 573, certiorari denied, 291 U. S. 
672. But, regardless of whether the Electric Home and Farm Au- 
thority may be regarded as a separate entity, it is in either event an 
instrumentality of the United States and it is well settled that neither 
the United States nor its instrumentalities may be taxed by the States 
without specific statutory consent for that purpose. 

Upon the basis of existing law you are advised that the question 
stated in the concluding paragraph of the above-quoted letter must 
be answered in the negative, and if the State of Indiana should 
attempt to interfere with the transaction by the United States or its 
instrumentality, Electric Home and Farm Authority, of business in 
said State the matter should be reported to the Attorney General of 
the United States for appropriate action. 


(A-62212) 


COMPENSATION—OATH EXECUTED SUBSEQUENT TO SEPARATION 
FROM SERVICE 


A Federal employee who specifically refuses to take the oath of office and accept 
a position to which appointed after abolishment of his old position is not 
entitled to compensation of the new position for the period before suspen- 
sion notwithstanding the taking of an oath of office subsequent to separation 
from the rolls, the presumption of service which might otherwise arise 
from performance of some duty during said period being overcome by the 
specified refusal of acceptance. 


Comptroller General McCar! to the Chairman, United States Tariff Commis- 
sion, March 18, 1936: 
Reference is made to letter of your Commission dated September 
14, 1935, as follows: 


Reference is made to your decision no. A-62212 of June 28, 1985, to Mr. 
Anthony Schumann, Jr., in connection with his claim for salary for the period 
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March 1 to 14, 1935, inclusive, at the rate of $3,200 per annum, as an employee 
of the Tariff Commission, 

Mr. Schumann has just filed with the Commission oath of office executed on 
September 12, for the stated purpose of obtaining compensation due him for 
the period March 1 to 14, 1985. 

In view of your decision and later developments in this case, cited herein, 
there appears to be some doubt about the payment of salary by this Commission. 
There is, accordingly, submitted herewith for direct settlement, pay-roll voucher 
covering compensation apparently due for the last services rendered by Mr. 
Schumann. There are also enclosed photostat copy of oath of office, copy of 
the notice to Mr. Schumann suspending him from duty beginning March 14, and 
a copy of the letter informing him of his separation from the rolls of the Com- 
mission effective July 1. 


In decision of June 28, 1935, 14 Comp. Gen. 927, the claim of 
Anthony Schumann, Jr., for compensation at $3,200 per annum for 
the period March 1 to 14, 1935, as an employee of the Tariff Com- 
mission, was disallowed for the reason that his position in Grade 
CAF-9 at that salary rate had been abolished effective February 28, 
1935, and that, as he had refused to accept a new position tendered 
him in Grade CAF-5 at $2,000 per annum and to take the oath of 
office prior to his suspension from duty March 14, 1935, compensation 
at the lower rate was likewise not payable. 

It now appears that upon the continued refusal of Schumann to 
accept the lower-grade position and take the required oath of office, 
he was dropped from the rolls effective July 1, 1935, but that on Sep- 
tember 12, 1935, said oath was executed by him not with a view of 
returning to the service but for the purpose of supporting his claim 
for compensation at the rate of $2,000 per annum for the period 
March 1 to 14, 1935, no service having been rendered by him thereafter. 

As stated in the decision of June 28, 1935, to entitle an officer or 
employee to compensation under an appointment, the appointment 
must be accepted either formally, or by entry upon duty, or by taking 
the oath of office. No payment may be made prior to taking the 
oath, when oath is required, but the oath when taken may relate 
back to the date of the acceptance of the appointment in the absence 
of any restriction in the appointment itself. 4 Comp. Gen. 845. 

However, in the present case, the employee not only failed to take 
the oath of office until long after his separation from the service, but 
specifically refused to accept the position to which he was appointed. 
Under the circumstances, the mere fact that some services may have 
been rendered from March 1 to 14, 1935, cannot be regarded as an 
acceptance of the position, the presumption of acceptance which 
might otherwise arise from performance of duty being overcome by 
such specific refusal. Accordingly, no payment of compensation may 
be made covering this period. 

In this connection it is noted that the voucher submitted by you 
covering the period March 1 to 14, 1935, includes an adjustment by 
reason of overpayment to Schumann for the period February 26 to 
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28, 1935, it now appearing that the abolition of his position in Grade 
CAF-9 and his appointment in Grade CAF-5 were effective on Feb- 
ruary 26, whereas he was paid at the higher rate through February 
28,1935. If Schumann is to be regarded as even a de facto employee 
for the period February 26 to 28, 1935, and as such entitled to retain 
compensation received (10 Comp. Dec. 554), it must be at the rate of 
$2,000 per annum rather than $3,200 per annum, since the position at 
the latter rate was not then in existence. Collection of Schumann’s 
indebtedness on this account, which appears to amount to $15.83 
should be made and a report thereof furnished this office in order 
that it may not be necessary to raise a charge against the certifying 
officer who approved the pay roll for the period February 16 to 28, 
1935. See decision of May 7, 1934, to you, 13 Comp. Gen. 326. 


(A-69514) 


CONTRACTS—IMPOSSIBILITY OF PERFORMANCE—ACQUISITION OF 
LAND FOR HOUSING AND SLUM CLEARANCE PROJECT 





The United States having abandoned the low-cost housing and slum clearance 
project in the District of Columbia due to the faet that the court held the 
condemnation of land for the project unconstitutional, a contractor for the 
procuring of options on real estate is not entitled to payments for prelimi- 
nary work performed, there being no contracts implied in law against the 
United States, and no equitable considerations justifying payment or lia- 
ability as of a contract implied in fact where no benefits have been 
conferred upon the United States. 


Comptroller General McCarl to the Administrator, Federal Emergency Admin- 
istration of Public Works, March 18, 1936: 


Consideration has been given to your letter of December 30, 1935, 
as follows: 





In connection with the low-cost housing and slum clearance project desig- 
nated as War College Project No. H-1704, Washington, D. C., on January 15, 
1935, I entered into a contract with Edward C. Knouse, 1427 Eye Street, NW., 
Washington, D. C., for the procuring of options on the real estate within the 
area selected for the project site. A counterpart thereof is transmitted to you 
herewith. 

Paragraph 2 of the contract provides that if the contractor shall obtain 
options or settlements satisfactory to the Government on at least 60 percent 
of the number of parcels in the area, he shall be entitled to receive as com- 
pensation for his services a sum equal to 2 percent of the appraised value 
of each parcel acquired by the Government in any of the following ways: 

(1) By purchase under options secured by the contractor and accepted by 
the Government; (2) by condemnation where an option satisfactory to the 
Government for the parcel condemned was secured by the contractor and the 
award for the taking of such parcel does not exceed the option price therefor; 
(3) by condemnation where the contractor shall have negotiated a settlement 
of the amount of the award for the taking of such parcel satisfactory to the 
Government. 

You will note that payment to the contractor is made contingent upon the 
acquisition by the Government of the several parcels. The total amount of all 
compensation to be paid to the contractor was not to exceed $12,000. 

Paragraph 9 of the contract gives to the Government the right, in its dis- 
cretion, to terminate the contract at any time, irrespective of any default by 
the contractor. This paragraph reads as follows: 
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“9. Cancellation of contract.—In addition to the right of the Government set 
forth in paragraph 8 (termination for breach) hereof, and irrespective of any 
default by the undersigned hereunder, the Government may at any time in 
its discretion, by prior written notice to the undersigned, terminate all or 
any part of the undersigned’s employment hereunder and/or cancel this con- 
tract in whole or in part without liability for any services performed here- 
under, except to pay to the undersigned the percentages set forth in para- 
graph 2 of the appraised value of all parcels of land theretofore or thereafter 
acquired by the Government, in pursuance of the above-mentioned project, 
either by purchase by the exercise of options satisfactory to the Government 
theretofore procured by the undersigned or by condemnation under settlements 
satisfactory to the Government theretofore negotiated by the undersigned, 
and except to reimburse the undersigned as provided in paragraph 5 hereof.” 

Paragraph 5 of the contract provides for reimbursing the contractor for 
money advanced in obtaining options, the consideration for each valid option 
being fixed at one dollar. 

The number of parcels embraced in this project is 240. Twelve parcels were 
withdrawn from negotiation leaving 228 parcels to be negotiated for by Mr. 
Knouse, Options, acceptable to the Government, were obtained by the con- 
tractor on 219 parcels. Approved settlements were negotiated by Mr. Knouse 
with the owners of 9 parcels while the condemnation proceedings, referred to 
below, were pending. 

While Mr. Knouse was engaged in securing options, the Attorney General, 
at the request of the Housing Division, instituted proceedings in the Supreme 
Court of the District of Columbia to condemn the entire area. 

Several owners of property within the area filed demurrers to the Gov- 
ernment’s petition and these demurrers were sustained by Mr. Justice Letts. 
He said: 

“T have concluded that the use for which these lands are sought to be 
condemned is not a public use; that Congress did not attempt to legislate for 
the District of Columbia, having in mind local conditions; that Congress did 
not establish a public policy based on information respecting conditions local 
to the District of Columbia; that Congress did not legislate in the exercise of 
its police power over the District of Columbia; that the United States is with- 
out constitutional authority to condemn these privately owned lands for the 
use and purpose indicated; accordingly the several demurrers are sustained.” 

In view of the decision of Mr. Justice Letts, it became impossible in the 
opinion of the Housing Division to proceed with the project, and it was 
abandoned. 

Mr. Knouse has stated that in order to procure the options, as required by 
his contract, he organized his office for this purpose, and for a period of nine 
months he and his office force were continuously engaged on the work. And 
for six months his personal services, day and evening, were devoted exclusively 
to conferences and adjustments required as the negotiator of the options. 

Mr. Knouse estimates that the expense incurred by him in maintaining his 
office during this period for the purpose of procuring the options was $900. 
This sum includes the use of an automobile, telephone calls, and trips out of 
town required in the performance of his duties. He values his personal 
services at $500 a month. 

The provisions of the contract, under discussion, and the facts herein stated, 
present a situation where performance on the part of the Government became 
excusably impossible because of the decision and order of the Supreme Court 
of the District of Columbia dismissing the condemnation proceeding. 

Mr. Knouse on his part obtained options on 219 parcels in the area of the 
project, satisfactory to the Government, or more than 60 percent of the number 
of parcels in the area, and he obtained settlements satisfactory to the Govern- 
ment on 9 parcels. Under paragraph 2 of the contract, Mr. Knouse would 
have received 2 percent of the appraised value of each parcel if the Govern- 
ment had acquired the parcels optioned. The appraised value of the 219 
parcels was $398,210. The appraised value of the 9 parcels satisfactorily 
settled was $28,371. Mr. Knouse’s compensation would have been $8,531.60. 
He has substantially performed his part of the contract without receiving 
any compensation. 

Mr. Williston, in his work on contracts, discusses the question of the right 
to recover the value of performance under a contract when counter perform- 
ance becomes impossible. He says: 
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“If performance on one side or the other of a contract becomes excusably 
impossible while the transaction is still wholly executory on both sides, not 
only is the contract discharged but neither party is subject to further obli- 
gation of any kind. But where the party excused by impossibility has partly 
performed the contract on his side before the impossibility arises, or where 
the other party has partly or wholly performed without receiving compensation, 
justice requires the imposition of a quasi-contractual obligation on the party 
receiving such performance to pay its fair value. No fundamental distinction 
in principal can be drawn between these two cases. It should make no differ- 
ence whether the party seeking quasi-contractual relief is the one who has 
failed, because of impossibility, to fulfil his contract or whether it is the other 
party who has rendered performance. In both cases performance of the con- 
tract has been stopped midway without fault on either side. Also, it should 
be immaterial at what stage of performance impossibility supervenes, The 


plaintiff may have performed in full or only in part.” (Williston on Contracts, 
§ 1972, p. 3351.) 

In view of the fact that Mr. Knouse performed his part of the contract and 
performance by the Government on its part became impossible, due to the 
decision of the Supreme Court of the District of Columbia, will you please 
advise me whether your office will approve of a payment to Mr. Knouse based 
on the fair value of the services actually rendered and disbursements actually 
made by him. Of course, competent evidence to substantiate any or all items 
of Mr. Knouse’s claim would be obtained by the Housing Division, and in no 
event would payment exceed the sum of $5,400 which Mr. Knouse has indicated 


he would accept. 

The reported holding of the Supreme Court of the District of 
Columbia that title II of the National Industrial Recovery Act of 
June 16, 1933, 48 Stat. 200 et seg., was unconstitutional insofar as 
it purported to authorize the Federal Government to take land by 
the power of eminent domain and construct the proposed low-cost 
housing project in the District of Columbia and the apparent ad- 
ministrative acceptance of such decision as correct through the 
abandonment of further attempts to construct the project have 
resulted in its becoming impossible for the United States to do so. 
It is not to be overlooked that this contract with Edward C. Knouse, 
consisting of his proposal dated January 4, 1935, and acceptance 
thereof dated January 15, 1935, is subsequent in point of time to 
the decision dated January 4, 1935, 9 Fed. Supp. 137, of the United 
States District Court for the Western District of Kentucky in the 
Louisville housing case, which was affirmed by the Circuit Court 
of Appeals of the Sixth Circuit in 78 Fed, (2d) 684, That is to say, 
Mr. Knouse was presumably as familiar with the possible legal 
obstacles to completion of the project at the time the contract was 
entered into as were the officials of the United States, and it is 
apparently admitted that his efforts in obtaining options on land 
for the site of the low-cost housing project in the District of Colum- 
bia have conferred no benefits on the United States for the reason 
that none of the options was accepted and exercised by the United 
States and the project has been abandoned. 

There can be no contract implied in fact for the United States 
to pay the reasonable value of any benefits conferred on it for the 
reason that no benefits were conferred under this contract and that 
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no contract may be implied in law against the United States is 
settled in United States v. Minnesota Mutual Investment Co., 271 
U. S. 212, wherein it was said: 

An implied contract in order to give the Court of Claims or a district court 


ander the Tucker Act jurisdiction to give judgment against the Government 
must be one implied in fact and not one based merely on equitable considerations 


and implied in law. 

The contract appears not to have been canceled, but even if so the 
cancelation was not by reason of any clause stated in paragraph 9 
of the contract, quoted in your letter, or by reason of any other 
stipulation contained in the contract, but was apparently due to the 
fact that the court held the condemnation of land for this project 
was unconstitutional and the proper administrative officials of the 
United States have determined to go no further in an attempt to 
construct this low-cost housing project. 

There is thus no legal liability on the United States to make any 
payments under the contract—aside from reimbursement for any 
consideration payments which may have been advanced under the 
provisions of paragraph 5—for such preliminary work as may have 
been performed by Mr. Knouse and which did not result in any 
benefits to the United States, and there are no equitable considera- 
tions which would justify this office in taking action in this matter 


for the reason that no benefits were conferred upon the Government 
by reason of his work under the contract. 


(A-69693) 


OFFICERS AND EMPLOYEES—TRAVEL BY PERSONALLY OWNED 
AUTOMOBILE 


Reimbursement for official travel performed in a personally owned automobile 
under the act of February 14, 1931, 46 Stat. 1103, as upon a mileage basis 
for a portion of the journey, and actual expense basis for the remainder, is 
unauthorized, notwithstanding said travel involves ferry fares which equal 
or exceed the mileage allowance payable. 

The actual cost of gasoline and oil consumed on official travel involving the use 
of an employee's automobile for short distances only may be determined by 
claiming consumption as of a predetermined mileage average, the voucher 
to so state, in addition to showing the name and model of the automobile, 
current receipts to be submitted showing the prices paid for gasoline and 
oil. Ferry fares paid in connection with such travel would be proper for 
inclusion for reimbursement. 


Comptroller General McCarl to the National Advisory Committee for Aero- 
nautics, March 18, 1936: 
Consideration has been given your letter of November 23, 1935, as 
follows: 
Reference is made to General Accounting Office exceptions on vouchers of 


William C. Peck, an employee of this committee, covering mileage allowance for 
travel, as follows: 
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Date of 
exception 


Amount of 


D. O. voucher no. Dates of travel voucher 


Appropriation 


276. J. L. Summers, i 1934 

Mar. 1-15, 1934 Feb. 5-15_.-| $9. 95 04611 | Mar. 23 
375. J. L. Summers, i 

Mar. 1-15, 1934 Feb. 19-20...) 3.45 04611 | Mar. 23 
842. J. L. Summers, i 
tf May 16-31, 1934 6. 25 04611 | May 22 
1104. J. L. Summers, i May 3-June 4. 95 04611 | Apr. 18 
62459. G. oH All aise 8- 04611-$3. 40 
462459. G. F. len, peri une l 4611-33. 

November 1934 Sept. 19. } 13. 60 {08611210 20 }ouly il 


Exceptions on all of the above vouchers were made on account of (@) au- 
thority for travel, and (b) use of ferry tickets paid for by the Government. 
Additional exceptions were made on two of the vouchers and replies to these 
follow: 

D. O. voucher 275.—‘Mileage charged Feb. 19, 1934, is based upon inconsistent 
speedometer reading: viz: such reading on claimant’s Buick coupe, on arrival 
at Hampton, Va., on Feb. 15, 1934, covered by D. O. voucher no. 276, paid 
March 12, 1934, was 39,338, whereas on departure from Langley Field, Va., on 
Feb. 19, 1934, the reading is shown to be 39,325 miles. Explanation requested.” 

The speedometer reading of 39,325 given on trip of February 19 is correct. 
The error occurred in stating the reading on previous trip, February 15, voucher 
276. This reading should be corrected to: 39,325 at beginning and 39,260 at end 
of trip. 

D. O. voucher 462459.—Objection to signature on jurat. 

A new jurat is furnished herewith for attaching to voucher. 

With reference to exception (a), authority for travel, you are advised as 
follows: 

Under authority of the Secretary, dated November 24, 1930, employees of 
the Langley Memorial Aeronautical Laboratory were authorized, upon desig- 
nation of the engineer-in-charge, to perform any necessary travel upon official 
business involving the use of their personal automobiles for visits to places 
within a radius of forty miles of the laboratory. A copy of this general 
authority is attached. 

In the absence of the engineer-incharge, Mr. Edward R. Sharp, as acting 
engineer-in-charge, issued the necessary orders. Through a typographical! error 
in writing up these orders, Mr. Sharp’s usual title, “Chief Clerk and Property 
Officer”, was given instead of “Acting Engineer-in-Charge.” Substitute letters 
signed by Mr. Sharp in the proper capacity are attached for filing with the 
respective vouchers. 

With reference to exception (b), use of ferry tickets paid for by the Govern- 
ment, the unusual geographical conditions justify special consideration apart 
from the general rule. The traveler’s official station was Langley Field, Vir- 
ginia. He was repeatedly ordered to proceed via his own car to the naval air 
station on the opposite shore of Hampton Roads. Water must be crossed to 
perform the travel. The James River bridge route is longer and more costly 
than the ferry. The ferry is the shortest, quickest, and most economical route. 
The ferry distances in question, as scaled from the U. 8. Coast and Geodetic 
Chart No. 400 by the U. 8. District Engineers’ Office, are: 

Willoughby Spit, Virginia, to Old Point Comfort, Virginia—3.31 miles; 

Pine Beach, Virginia, to Newport News, Virginia—4.83 miles. 

The cost of the ferry fare per round trip is $1.50. This cost, if required 
to be borne by the traveler on a mileage basis, is out of proportion to the 
mileage allowance received, either for the ferry distance traveled or for the 
whole trip. 

Consider, for example, the facts with respect to voucher no. 276. The traveler 
performed eight trips to the naval air station at Hampton Roads, for which 
a total charge was made for 199 land miles at $0.05, or a total of $9.95— 
an average of $1.24 per trip. The ferry fare for each of these trips was $1.50, 
for which the traveler was furnished ferry tickets purchased by the Government. 
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The round-trip ferry mileage in some of these cases was 8 miles, and in others 
10 miles. If, under the general rule, mileage be allowed for the ferry distance, 
it would add in some cases $0.40, and in others $0.50, to the trip cost, which 
would increase the allowance due the traveler to $1.64, and $1.74 for others, 
out of which the traveler would have to pay the ferry charge of $1.50. This 
would leave the traveler an allowance of $0.14 or $0.24 for trips varying 
from 22 to 30 land miles each, which allowance would clearly not be within 
the meaning and intent of the law. 

In a discussion of the difficulty with Mr. Golze, it was suggested that for 
such travel in the future the traveler be paid on an actual expense basis. The 
traveler and this organization are both entirely willing to accept this principle, 
provided some reasonable and workable basis of allowance can be embodied 
in your decision to cover the traveler’s expenses. The allowance of actual 
expenses contemplates the purchase of the correct quantity of gas and oil for 
each trip. As gas and oil could not practicably be purchased specifically for 
such short trips, an allowance of some sort in lieu thereof appears necessary. 

It is a factor worthy of note that in connection with the cooperative work 
of our laboratories at Langley Field with the naval air station at Hampton 
Roads, requiring at times frequent visits by members of our engjneering staff 
to the naval air station, the automobile is the only practicable means of per- 
forming the travel expeditiously. If our organization had a Government- 
owned automobile available for such travel, its use would of course eliminate 
the present accounting difficulty. We could at this time purchase an addi- 
tional automobile, but do not believe there is sufficient need for it to warrant 
such an expenditure by the Government. If you can propose a basis that will 
deal adequately with this problem—a basis that will be fair alike to the Gov- 
ernment and to the traveler—it will be greatly in the Government’s interest, 
and will relieve this organization of further consideration of the purchase of 
a Government automobile to meet this accounting problemi. 

In the cases in question, because of the preponderance of the ferry cost 
to gross travel performed and the shortness of the travel performed, the in- 
flexible application of the general rules relating either to mileage or to actual 
expenses is not practicable. If you are willing to consider special handling 
of these cases, it is suggested that in future the Government furnish the trav- 
eler the tickets for ferry transportation and allow the traveler a lower mileage 
rate than $0.05, say, $0.03 a mile. 

Any decision you may make that will meet this unusual situation fairly 
will be welcome. And with the understanding that our procedure in the fu- 
ture will conform to your decision, it is suggested that the suspensions in the 
present cases, which are the result of peculiar circumstances, be removed. 


In a similar case it was held by this office in 11 Comp. Gen. 175 
(quoting from the sy!labus) : 


The mileage allowance authorized by the act of February 14, 1981, 46 Stat. 
1103, for the use of an employee’s own automobile is in lieu of all expenses 
of transportation and precludes any allowance for ferry fares in addition to 
mileage. The mileage is to be computed over the distance actually traveled, 
including the distance traveled by ferries, even though such distance is not 
recorded upon the speedometer of the automobile. 

As reimbursement for the use of an employee’s personally owned 
automobile upon a mileage basis must rest upon the economy and 
advantage to the United States and not the personal convenience 
of the employee, it would be contrary to the intent of the statute 
to permit reimbursement for a portion of a journey upon a mileage 
basis and for the remainder upon an actual expense basis because 
that would be primarily to the advantage of the employee. Ac- 
cordingly, reimbursement must be either upon an actual expense 
basis, or a mileage basis, for the entire journey and if upon a 
mileage basis the decision cited above is for application, With 
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respect to the difficulty of determining the actual cost of gasoline 
and oil when the employee’s automobile is used for official business 
only a portion of the time, it is suggested that the employee, if he 
does not already have such information in hand, may check the 
consumption of gasoline and oil over a given mileage and ascer- 
tain the average consumption per mile, and in submitting his claim 
for reimbursement upon an actual expense basis show the number 
of miles traveled on official business and state for consideration 
reimbursement upon the predetermined average consumption of 
gasoline and oil per mile, which would permit, in addition, the 
reimbursement of the traveler for ferry fares paid on such a trip. 
It should be plainly shown on the voucher that the consumption 
of gasoline and oil is on an estimated average consumption, giving 
the name and model of the automobile and submitting current re- 
ceipts showing the prices paid for gasoline and oil. 

The disallowances and suspensions heretofore made in cases where 
the ferry fares were paid or claimed in addition to mileage were 
correct under the law and regulations governing such matters. How- 
ever, in view of the apparent misunderstanding as to the applica- 
tion of the mileage statute and the hardship involved in those cases 
due to the fact that the ferry fare equals or exceeds the mileage 
allowance these cases will be given further consideration upon facts 
submitted accordingly. 


(A-71100) 


OFFICERS AND EMPLOYEES—VOLUNTARY SEPARATION—APPOINT- 
MENTS AT INCREASED SALARIES—EMERGENCY APPROPRIATIONS 


The matter of the appointment to a higher salaried position paid from emer- 
gency funds immediately following voluntary separation from a position 
in another Federal agency, also paid from emergency funds, is not for sub- 
mission to the President as for approval of a transfer at an increase in 
salary under Executive Order No, 7070, dated June 12, 1935, where ex- 
tended delay in the submission thereof was due to the nondisclosure of 
the employee of her former employment. 


Comptroller General McCarl to the Secretary of the Interior, March 18, 1936: 


There was received February 14, 1936, your undated letter as 
follows: 


To meet a need for stenographic and clerical services in the Procurement 
Office at Seattle, Washington, for Emergency Conservation work carried on 
under the National Park Service, Mrs. Madge E. Moss, was employed, under 
an emergency field agreement, as junior stenographer at $1,440 per annum, 
effective September 4, 1985. When the papers reached the Department a few 
weeks later it was discovered that Mrs. Moss had been serving under tem- 
porary employment in the Works Progress Administration from August 26 
to September 3, 1935, as stenographer at $85 per month, leaving that position 
to accept employment in this Department. 

In view of the apparent conflict in this employment with the terms of Execu- 
tive Order of June 12, 1985 (7070), steps were taken to obtain the consent of 
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the Works Progress Administration and a form 375 for submission to the 
President through the Bureau of the Budget for approval. 

The record was not in form for presentation to the Budget Office until 
January 14. Copy of Budget Office letter of February 5 is attached, in which 
the question is raised whether the lapse of time since the date of employment 
would be within the meaning of your decision of September 24, 1935 (15 C. G. 
243), relating to Presidential approval. The delay in presenting the matter 
to the Bureau of the Budget for the President’s action was occasioned by 
needed correspondence to obtain the required information, as called for in 
Budget Circular No, 332, dated July 16, 1935. 


The rule in question was stated in decision of September 24, 1935, 
15 Cump. Gen. 243, as follows (quoting from page 245) : 

If at or about the time of transfer to a position the salary of which is to 
be paid from emergency funds the President is asked to approve the transfer 
at an increase, the President’s approval, when given, may relate back to the 
date of entry upon duty under the appointment and will authorize paying the 
increase from that date or from any date subsequent thereto, if, pending the 
President’s action, the establishment to which the employee is transferred has 
paid the employee no compensation. Also, the President’s approval may relate 
back in the same manner if the employeé has been paid compensation, but, 
of course, the additional compensation payable would be only the difference 
between the old rate and the increased rate authorized by the President. 
There is no authority for the establishment from which the employee is being 
transferred to continue to pay salary to the employee after he is appointed 
by and enters upon duty under the establishment to which he is being 
transferred. 

Sections 2 and 3 of Executive Order No. 7070, dated June 12, 1935, 
are as follows: 

2. No officer or representative of any department or agency shall contact or 
negotiate with an employee of another department or agency with a view to 
effecting the transfer of such employee until permission for such contact or 
negotiation has been given by the head of the department or agency in which 
such employee is employed. 

8. If such transfer is approved, the salary of the employee transferred to a 
position the salary of which is paid from emergency funds shall not be in- 
creased at the time of the transfer except upon the approval of the President, 
and thereafter no increase shall be made in the salary of such employee paid 
from emergency funds for a period of at least six months. 

It appears that Mrs. Moss did not disclose to your Department her 
employment by Works Progress Administration and that it was not 
until some time after the transfer became an accomplished fact that 
your Department learned of her former employment under the 
Works Progress Administration. Therefore there was not and, 
under the circumstances, could not have been compliance with the 
requirements of the provisions of either of the above-quoted para- 
graphs of Executive Order No. 7070. 

While the unauthorized appointment was made in September 
1935 it appears that it was not until January 1936 that the matter 
was submitted with a view to obtaining approval by the President of 
the transfer at an increase in salary and it is clear there was not 
at the time of the transfer an understanding between your Depart- 
ment and the employee that the increase in compensation was subject 
to and contingent upon approval by the President. Consequently, 


the matter is not now properly for submission to the President as 
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for approval of a transfer at an increase in salary, and the payment 
of the increase from September .4, 1935, is illegal and unauthorized. 
The question presented is answered accordingly. 


(A-72022) 


RETIRED PAY—NAVY OFFICERS—SERVICE WITH ISTHMIAN 
CANAL COMMISSION 


A captain of the Navy advanced to the rank of rear admiral upon retirement 
under the provisions of sections 3 and 6 of the act of March 4, 1915, 38 
Stat. 1190, is entitled to retired pay based on active duty pay of a rear 
admiral, lower half. 


Comptroller General McCarl to Lt. Comdr. W. Prior, United States Navy, 
March 19, 1936: 


By direction of the Secretary of the Navy, in third endorsement, 
March 5, 1936, there has been received your request for decision rela- 
tive to the right of Rear Admiral William Hemphill Bell, Medical 
Corps, United States Navy, retired, to retired pay at the rate of 
three-fourths of the pay of a rear admiral of the upper half, effective 
from January 1, 1936, the date on which he was transferred to the 
retired list of the Navy under orders of December 6, 1935, as follows: 


From: The Secretary of the Navy. 
To: Captain William H. Bell, Medical Corps, U. 8S. N., Wardman Park Hotel, 

apt. 789, Washington, D. C. 

Subject: Transfer to the retired list, act of 4 March 1915. 
Reference: (a) Your letter dated 29 October 1935. 

1. Your request to be transferred to the retired list of officers of the Navy, 
under the provisions of the act of Congress approved 4 March 1915, has been 
approved by the President of the United States, effective 1 January 1936. 

2. You will, therefore, on 1 January 1936 regard yourself as having beeu trans- 
ferred to the retired list, from that date with the rank of rear admiral, Medi- 
cal Corps, in accordance with the provisions of section 1027, title 10, of the 
above named act. ‘ 

3. The Department regrets your retirement from active service and takes this 
occasion to extend to you its appreciation for your long and faithful service to 
our Nation, and wishes you many years of health and happiness. 

4. Please acknowledge receipt. 

(Signed) CrLaupg A. SWANSON. 


It is stated in the submission that: 
The running mate of Rear Admiral Bell, Rear Admiral A. W. Marshall, 


U. 8. N., was advanced to the rank of a Rear Admiral—upper half—active list 
prior to 1 January 1936 and is now receiving the pay of this rank, 


The act of March 4, 1915, 38 Stat. 1190 (secs. 1027, 1028, title 10, 
U. 8. Code) recognizes the services of certain officers of the Army, 
Navy, and Public Health Service in connection with the construction 
of the Panama Canal. ‘The first section thereof extends the thanks 
of Congress to certain members of the Canal Commission by name 
for distinguished service in construction of the Canal. Section 2 au- 
thorizes the President, with the advice and consent of the Senate, to 
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advance in rank the officers named in section 1. Sections 3 and 6 of 
that act provide as follows: 


Sec. 3. That such officers of the Army and Navy as were detailed for duty 
with the Isthmian Canal Commission on the Isthmus of Panama for more than 
three years, and who shall not have been advanced in rank by any other pro- 
vision of the bill, shall be advanced one grade in rank upon retirement: Pro- 
vided, That any officer of the Army and Navy now on the retired list with simi- 
lar service shall be immediately advanced one grade in rank on the retired 
list of the Army or Navy. 

7 Rd ” 7” * 7 « 


Seo. 6. That at any time after the passage of this act any officer of the Army 
or Navy to be benefited by the provisions of this act may, on his own application, 
be retired by the President at seventy-five per centum of the pay of the rank 
upon which he is retired. 


Section 18 of the act of June 10, 1926, 44 Stat. 717, provides: 


All staff officers of the rank of rear admiral now on the active list who are 
not now receiving the pay and allowances of the upper half of such rank, and 
all staff officers who may hereafter be advanced to the rank of rear admiral on 
the active list, shall receive the pay and allowances prescribed by law for rear 
admirals of the upper half from the date on which their respective running mates 
became entitled or shall hereafter become entitled to such pay and allowances: 
Provided, That no staff officer shall become by virtue of this act entitled to any 
increased pay or allowances prior to the date of this act. 

This provision applies only to staff officers advanced by selection 
to the rank of rear admiral on the active list, and has no application 
to an officer advanced to that grade and rank upon retirement on 
account of service with the Isthmian Canal Commission, on the 
Isthmus of Panama. 


Section 8 of the act of June 10, 1922, 42 Stat. 629, provides: 


That commencing July 1, 1922, the annual base pay of a brigadier general of 
the Army and of the Marine Corps, rear admiral (lower half) of the Navy, 
commodore of the Navy, and Surgeon General of the Public Health Service shall 
be $6,000; and the annual base pay of a major general of the Army and of the 
Marine Corps, and rear admiral (upper half) of the Navy shall be $8,000. * * * 

The rank of captain in the Navy corresponds to the rank of 
colonel in the Army. The rank immediately above colonel in the 
Army is brigadier general. A colonel in the Army advanced to 
the rank of brigadier general upon retirement, under the act of 
March 4, 1915, would be entitled to retired pay based on the active 
duty pay prescribed in section 8 of the act of June 10, 1922, for 
brigadier general or a rear admiral, lower half ($6,000). A captain 
of the Navy advanced to the grade of rear admiral upon retirement 
under provisions of the act of March 4, 1915, is advanced one grade 
to the rank of rear admiral, lower half, and is entitled to retired pay 
based on the active duty pay of a rear admiral, lower half ($6,000). 

The submission does not show any actual service of Rear Admiral 
Bell with the Isthmian Canal Commission on the Isthmus of Pan- 
ama. Informal information from the Panama Canal is that he 
served as superintendent of the Colon hospital under the Isthmian 
Canal Commission under detail from the Navy from March 7, 1910, 
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to December 2, 1912; also that under Navy orders he was on duty 
with a detachment of marines at Empire on the Isthmus of Panama 
July 19 to December 22, 1904, but he was not, during this period 
detailed for duty with the Isthmian Canal Commission. Whether 
that service qualifies him for retirement under sections 3 and 6 of 
the act of March 4, 1915, is not herein determined. 

You are advised however, that if properly qualified by service as 
required by section 3 of the act of March 4, 1915, Rear Admiral 
Bell, from the date of his retirement January 1, 1936, is entitled 
under section 6 thereof, only to three-fourths of $6,000, the annual 
active duty pay of a rear admiral of the lower half and of a captain 
of 30 or more years of service. 


(A-65302) 
IMMIGRATION LAW VIOLATIONS—FINES ON VESSELS 


Section 20 of the Immigration Act of 1924, 43 Stat. 164, requiring the imposition 
of a fine on vessels which fail to detain on board any alien seaman who 
is excluded from entry, does not require the imposition of a fine under 
facts which justify a finding that an alien seaman, although attempi- 
ing to escape for the purpose of evading the immigration laws, never 
reached land but lost his life in the attempted escape. 


Comptroller General McCarl to the Secretary of Labor, March 21, 1936: 

Reference is made to your letter of January 28, 1936 (55889/794), 
relative to fine proceedings against the steamship Pioneer of the 
Standard Shipping Co. in which a fine was imposed for violation 
of the immigration and naturalization laws, and requesting to be 
advised as to the status of the matter. 

It appears that under date of April 5, 1935, this office was advised, 
presumably in accordance with a report, and finding of facts by the 
board of review dated March 5, 1935, of the imposition of a fine of 
$1,000 in the case of Ng Lung who arrived at New York, N. Y., on 
December 18, 1934, on the steamship Pioneer, and that the field 
officer of the Immigration and Naturalization Service had been di- 
rected to request the appropriate customs officer to have the amount 
of the fine deposited into the Treasury. 

It further appears that upon the submission of additional evidence 
by the Standard Shipping Co. the case was again referred to the 
board of review for hearing on April 23, 1935, and on May 17, 1935, 
the board recommended that no change be made in the outstanding 
fine order. Thereafter it appears the matter was submitted to the 
Solicitor of Labor who in an opinion dated July 30, 1935, advised 
you that the evidence before the Department of Labor justified a 
decision that Ng Lung lost his life in connection with escape from 
the vessel and that in such a case the law does not require that a fine 
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be imposed, and that it should not be imposed. The matter was 
again referred to the board of review and on August 26, 1935, said 
board recommended that in view of the Solicitor’s opinion and in 
accordance with the decision of this office dated April 17, 1934, 
A-48909—holding in effect that fines collected for violation of the 
immigration and naturalization laws should be deposited in the 
Treasury as required by law and thereafter any claim for the amount 
so deposited would be for consideration of this office—that the matter 
be submitted to this office for consideration. Accordingly, the entire 
file was transmitted to this office and, the amount of the fine not 
having been collected and deposited, under date of February 26, 
1936, the collector of customs at New York, N. Y., was advised that 
in view of the mandatory requirements of section 20 of the Immigra- 
tion Act of 1924, 43 Stat. 164, it would be necessary, in the absence 
of a satisfactory explanation why the steamship Pioneer was given 
clearance without collection of the fine imposed or the posting of a 
bond, to charge his account with the amount of the fine. Under 
date of February 28, 1936, the collector of customs advised this office 
that the amount of the fine had been collected and was being held 
in his special deposit account. 

Under the provisions of the Immigration Act of 1924 the Com- 
missioner of Immigration and Naturalization, with the approval 
of the Secretary of Labor, is authorized to prescribe rules and 
regulations for the enforcement of the provisions of said act, and 
under said act the Secretary of Labor had the right to review his 
action and revise his findings upon a mistake of fact. The report 
of the Board of Review dated August 26, 1935, approved by the 
Deputy Commissioner of Immigration and Naturalization and the 
Assistant to the Secretary of Labor, revised the former findings in 
the light of the opinion of the Solicitor of Labor, so as to find that 
the alien seaman lost his life in connection with escape from the 
vessel. 

Section 20 of the Immigration Act of 1924 while requiring the im- 
position of a fine of $1,000 on vessels which fail to detain on board 
any alien seaman who is excluded from entry, does not require the 
imposition of the fine under facts which justify a finding that the 
alien seaman, although attempting to escape for the purpose of 
evading the immigration laws, never reached land but lost his life 
in seeking to escape from the vessel. 

Accordingly, in view of all the facts of record and the findings 
of the Commissioner of Immigration and Naturalization, approved 
by the Assistant Secretary of Labor, the Collector of Customs at 
New York, N. Y., is being advised by letter of today that he is au- 
thorized to remit the amount of the deposit—now held in his special 
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deposit account—to the Standard Oil Co. of New Jersey who paid 
the amount of the fine. 
The Department’s file is returned. 


(A-69553) 


OFFICERS AND EMPLOYEES—HOLDING TWO POSITIONS— 
COMPENSATION AND TRAVELING EXPENSES 


The receipt of fees for services rendered a Government agency while employed 
by another such agency on a per annum basis is prohibited by section 2 
of the act of July 31, 1894, 28 Stat. 205, but said statute is not for 
application to reimbursement of traveling expenses incurred on behalf of 
the Government while so employed. 


Comptroller General McCarl to the Administrator, Resettlement Administra- 
tion, March 21, 1936: 


There has been considered your letter of December 13, 1935, as 
follows: 


In accordance with General Accounting Office General Regulations No. 50, 
Supplement No. 1, I am forwarding herewith the record of an investigation 
made by the Resettlement Administration, Investigation Division, of a com- 
plaint that Mr. Henderson L. Holman, Jr., an employee of the Resettlement 
Administration, was in receipt of two salaries from the Federal Government. 
As will sufficiently appear from the attachments, Mr. Holman, while in the 
employment of the Resettlement Administration as administrative assistant of 
the Pea River project, at Ozark, Ala., at a salary of $2,900 per annum, has 
rendered services on a fee basis for the Federal Housing Administration. Mr. 
Holman’s services consist of the inspection and appraising of houses, and 
have been performed intermittently and outside of his office hours in the Re- 
settlement Administration. For some of these services Mr. Holman has not 
as yet received payment from the Federal Housing Administration. Whether 
Mr. Holman’s conduct is in violation of the act of May 10, 1916, 36 Stat. 120, 
prohibiting double compensation, is for determination by the General Account- 
ing Office. Mr. Holman has been advised by this office that his conduct in 
receiving fees from the Federal Housing Administration, under the circum- 
stances of his employment, may constitute a violation of the statute, and that 
he should discontinue the practice. 


Section 2 of the act of July 31, 1894, 28 Stat. 205, as amended 
provides: 

* * * No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is at- 
tached unless specially heretofore or hereafter specially authorized thereto 
by law; * * * 

As Mr. Holman was employed in the Resettlement Administration 
at a salary of $2,900 per annum at the time of his employment with 
the Federal Housing Administration, the receipt by him of fees for 
services rendered the Federal Housing Administration is prohibited 
under the provisions of this statute. See 14 Comp. Gen. 822. 

It appears that Mr. Holman terminated his services with the Fed- 
eral Housing Administration in October 1935. Vouchers in the 
accounts of G. F. Allen, chief disbursing officer, Treasury Depart- 





DECISIONS OF THE COMPTROLLER GENERAL 829 


ment, under symbol No. CK-SYM-93-253, show that fees were paid 
to Mr. Holman as follows: 


Date paid 


June 19, 1935 
July 11, 1935 


On voucher 203138, November 1935, accounts of G. F. Allen, Hol- 
man claimed a fee of $10 for an inspection made on September 28, 
1935, and mileage at 4 cents per mile for 33 miles, $1.32, for the use 
of his personally owned automobile in connection with this inspec- 
tion. On this voucher he was paid $1.32, and there was paid to 
the Treasurer of the United States the sum of $10 to effect collection 
of a duplicate payment of a fee for inspection made May 29, 1935, 
in case no. 04-035-000169, the employee having been paid for this 
inspection on each of the two vouchers listed above. As the em- 
ployee was not entitled to the $10 fee claimed on voucher 20313, 
he is entitled to no credit on the duplicate payment for the $10 paid 
into the Treasury. 

With reference to the payment of mileage in the sum of $1.32, the 
statutory restriction, supra, is against the holding of two offices and 
receipt of double salary or compensation for services rendered. 
Payment of traveling expenses is a reimbursement of expenses in- 
curred on behalf of the Government to which the provision of the 
statute does not apply. It appearing that the travel in his person- 
ally owned automobile was performed under proper administrative 
orders, the employee was entitled to reimbursement on a mileage 
basis. 

Accordingly, Mr. Holman should be called upon to refund the sum 
of $90 and upon refundment the amount should be deposited for 
covering into the Treasury to the credit of the appropriation ac- 
count “OX681 Salaries and Expenses, Federal Housing Adminis- 
tration, Allocation from R. F. C.” 

It is requested that you advise this office as to the action taken 
by you in the matter. | 


(A-12269), (A-80108), (A-42691), (A-51607) 


CIVILIAN RETIREMENT DEDUCTIONS—DEATH OF EMPLOYEES— 
PROCEDURE CHANGE 


The act of June 22, 1984, 48 Stat. 1202, amending the Civil Retirement Act, 
authorizing the designation of beneficiaries to receive the total amount 
of retirement deductions with interest thereon, disbursing officers paying 
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the roll covering the period within which an employee dies will, effective on 
and after July 1, 1936, make the required retirement deduction to date of 
death. Effective July 1, 1936 payment of compensation to the employee's 
estate in connection with the amount due and unpaid at date of death on 
direct settlement by the General Accounting Office, will be on the basis of 
9644 percent and not the gross amount as under the present practice. 
General Regulations No. 54, Supplement No. 3, dated July 27, 1931, will be 
amended accordingly. 


Comptroller General McCarl to the United States Civil Service Commission, 
March 23, 1936: 


There has been received your letter of August 14, 1935, as follows: 


Since the passage of the act of June 22, 1934, commonly known as the 
beneficiary law, the question arises whether the 344% of the residue of 
salary is due and payable to the beneficiary of record or to the estate ofa 
deceased employee. Section 2, subdivision (d) of the act, copy herewith, pro- 
vides for payment of employees’ contributions to the civil service retirement 
and disability fund, as follows: 

“(d) In case an employee shall die without having attained eligibility for 
retirement or without having established a valid claim for annuity, the total 
amount of his deductions with interest thereon shall be paid, upon the estab- 
lishment of a valid claim therefor, in the following order of precedence: 

“First, to the beneficiary or beneficiaries designated in writing by such em- 
ployee and recorded on his individual account; 

“Second, if there be no such beneficiary, to the duly appointed executor or 
administrator of the estate of such employee; 

“Third, if there be no such beneficiary or executor or administrator, pay- 
ment may be made, after the expiration of thirty days from the date of 
death of the employee, to such person or persons as may appear in the judg- 
ment of the Civil Service Commission to be legally entitled thereto, and such 
payment shall be a bar to recovery by any other person.” 

Section 10 of the act of May 29, 1980, reads, as follows: 

“Beginning as of July 1, 1926, there shall be deducted and withheld from 
the basic salary, pay, or compensation of each employee to whom this act 
applies a sum equal to 3% per centum of such employee’s basic salary, pay, 
or compensation. The amounts so deducted and withheld from the basic sal- 
ary, pay, or compensation of each employee shall, in accordance with such 
procedure as may be prescribed by the Comptroller General of the United 
States, be deposited in the Treasury of the United States to the credit of the 
civil-service retirement and disability fund created by the act of May 22, 1920.” 

Under date of January 13, 1927, A-16616, there was approved by the Comp- 
troller General instructions to the departments for recording the retirement 
deductions, which reads in part, as follows: 

“15. Applications may be submitted to the Commissioner of Pensions for 
payment irrespective of whether or not claim for residue of salary has been 
filed or settled, provided there is no question as to amount due. The 3%4% of 
unpaid basic pay should be included in certificate.” ; 

For some reason, unknown to the office administering the retirement law, 
payment of the 344% of the residue of salary was changed by General Regula- 
tions No. 54, Supplement No. 3, approved by the Comptroller General July 27, 
1931, effective July 1, 1931. 

It will be noted that the Supplement No. 3 provides for two forms of 
handling of the 3%% of the residue of salary. Paragraph 3 provides in part 
that “Where payment is to be made by direct settlement of a claim through the 
General Accounting Office, the claim should be stated and settled in the gross 
amount earned.” This regulation applies to all of the departments and inde- 
pendent establishments, except the Post Office Department, section 12 pro- 
viding, “that this supplement shall not be held to apply to the Postal Serv- 
ice.” The statistical records of the Commission show that more than fifty 
per cent of the employees within the purview of the Retirement Act are in 
the Postal Service. Naturally, no difficulty has been experienced in connection 
with the settlement of claims in the case of postal employees. However, other 
departments have more or less frequently, and contrary to instructions in Gen- 
eral Regulations No. 54, Supplement No. 3, included in the report to the Com- 
mission 342% of the deductions made from the final salary. To avoid possi- 
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ble overpayment under the present regulation it is obviously necessary to 
ascertain by correspondence between the Commission, the departments, and the 
General Accounting Office whether final salary has been certified to the Gen- 
eral Accounting Office in the gross. 

In view of the fact that the residue of salary is paid by the General Account- 
ing Office under one law and the retirement deductions with interest is paid 
by the Commission under another law, the payments in a given case frequently 
being made to different persons, it is suggested that steps be taken to have 
the 344% accredited to the proper account. As that portion of General Regula- 
tions No. 54, Supplement No. 3, instructing that where payment is to be made 
by direct settlement of a claim through the General Accounting Office the 
claim should be stated and settled in the gross amount earned, does not permit 
accrediting to the proper account of the 344% of salary due and unpaid at the 
death of an employee, an amendment to the regulations is necessary. It is re- 
quested that an amendment be issued at the earliest date practicable under 
which reports to the Civil Service Commission by all departments would in- 
clude the 314% of residue of salary in conformity with the letter and the spirit 
of section 10 of the act of May 29, 1930. 

In carrying out the above recommendation, it is respectfully suggested that 
to avoid confusion by reason of possible misunderstanding, the necessary order 
be promulgated in advance, to become effective on the first day of a specified 
month in the future, in order that not only the officials who are responsible but 
also the clerks who prepare the reports, may be posted as to the change of 
practice to go into effect on the specified date. 


The last sentence of paragraph 3 of Supplement No. 3, General 
Regulations No. 54, dated July 27, 1931, 11 Comp. Gen. 540, the por- 
tion of the regulation here in question, provides as follows: 


Where payment is to be made by direct. settlement of a claim through the 
General Accounting Office, the claim should be stated and settled in the gross 


amount earned. 

This regulation was justified under the then existing laws requiring 
settlement in favor of the estate of an employee, both of compensa- 
tion earned and unpaid at date of death and of retirement deduc- 
tions with interest to the credit of the employee in the civil-service 
retirement and disability fund. While it was recognized by this office 
in decision of January 21, 1930, A-12269, that under the provisions of 
section 10 of the Civil Retirement Act of May 29, 1930, 46 Stat. 475, 
retirement deductions are required to be made from the compensa- 
tion of employees covering period between last payment and date of 
death, as the estates of the employees were entitled to the gross 
amounts in any event, whether paid as earned compensation by this 
office, or as retirement deductions by the Pension Office, this office 
adopted the practical procedure of making settlement in favor of 
the estates of employees for compensation in the gross amount 
earned, including retirement deductions. 

However, the act of June 22, 1934, 48 Stat. 1202, amending the 
Civil Retirement Act, quoted in your letter, now authorizes the desig- 
nation of a beneficiary or beneficiaries to receive the total amount 
of his deductions with interest thereon and establishes an order of 
precedence giving priority to the designated beneficiary or beneficiar- 
ies over the duly appointed legal representative or individuals claim- 


ing through the estate of the employee. Accordingly, as the earned 
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unpaid compensation at date of death must continue to be paid to 
the estate, whereas the total retirement deductions including those 
based on the compensation earned and unpaid at date of death may 
be payable by the United States Civil Service Commission to the 
designated beneficiary or beneficiaries who might not otherwise 
share in the estate, it is no longer proper for this office to make direct 
settlement in favor of the estate of an employee subject to the Civil 
Retirement Act for the gross amount of compensation earned and 
unpaid at date of death. 

You are advised, therefore, that the last sentence of paragraph 3 
of Supplement No. 3, General Regulations No. 54, supra, will be 
amended by supplemental regulation effective July 1, 1936, to provide 
that where payment is to be made by direct settlement through the 
General Accounting Office of a claim for compensation earned by an 
employee since deceased, who was subject to the Civil Retirement Act, 
the claims will be stated and settled only in the amount of 9614 per- 
cent of the gross amount earned, the retirement deduction of 314 per- 
cent to be deposited in the Treasury by the proper accountable officer— 
that is, the disbursing officer who paid the roll covering the period 
within which employee died—pursuant to the procedure prescribed 
by General Regulations No. 54, Supplement No. 6, dated June 30, 
1932, and administrative report thereof made to the United States 
Civil Service Commission as in all other cases. 

In the settlement of claims by this office covering periods prior to 
July 1, 1936, for balance due deceased employees within the purview 
of the Retirement Act, it will be assumed, unless otherwise specifically 
shown, that retirement deductions have not been made and settlement 
will be stated for the gross amount of the compensation earned, and in 
the settlement of claims by this office covering periods on and after 
July 1, 1936, it will be assumed, unless otherwise specifically shown, 
that retirement deductions have been made and settlement will be 
stated for only 9614 percent of the gross amount earned. 


(A-70176) 


COAL CONTRACTS—BITUMINOUS COAL CONSERVATION ACT, 1935— 
MINIMUM PRICE PROVISION 


Section 12 of the Bituminous Coal Conservation Act of 1935, 49 Stat. 1006, provid- 
ing, with certain exceptions enumerated therein, that no coal may be delivered 
under a contract made prior to the effective date of the act at a price below 
the minimum price at the time of delivery as established pursuant to part 
II of section 4 of said act, applies to prices and contracts of producers only. 

Coal contracts with producers made subsequent to October 2, 1933, and prior 
to August 30, 1935, are automatically invalidated by section 12 of the 
Bituminous Coal Conservation Act of 1935, 49 Stat. 1006, if the prices there- 
under are below the minimum price for current sale as at May 27, 1935, 
under the former Bituminous Coal Code pursuant to the National Industrial 
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Recovery Act, and also below the minimum price established under the 
Bituminous Coal Conservation Act. 


Comptroller General McCarl to the Secretary of the Navy, March 23, 1936: 

Consideration has been given your request of January 16, 1936, 
for decision on questions stated in letter of January 10, 1936, from 
the major general commandant, United States Marine Corps, as 
follows: 


Early in July 1935 the quartermaster, Marine Corps, advertised under 
schedule no. 30 for bids covering certain items of bituminous coal for delivery 
to Marine Corps stations. Bids were returnable to the office of the quarter- 
master, Washington, D. C., on or before 11:00 o’clock, 15 July 1935. On the 
basis of the opening of the bids received under this schedule, on 23d July 1935 
award and contract NOm. 18704 was made to the Logan & Kanawha Coal Com- 
pany covering two items of coal under this schedule for shipment to the 
Marine Barracks, Parris Island, 8. C., price based on f. o. b. mines. Shipments 
of coal under this contract commenced 27 July and have since continued at 
a rate of approximately six to twelve carloads per week as local requirements 
dictated. 

Section 12 of Public Act 402, approved August 30, 1935, known as the “Guffey 
Act”, reads as follows: 

“No coal may be delivered upon a contract made prior to the effective date 
of this act at a price below the minimum price at the time of delivery upon 
such contract, as established pursuant to part II of section 4 of this act, and 
such contract shall be invalid and unenforceable: Provided, That this prohibi- 
tion shall not apply (a) to a lawful and bona fide written contract entered 
into prior to October 2, 1983; nor (b) to a lawful and bona fide written con- 
tract entered into subsequent to that date and prior to May 27, 1935, at not 
less than the minimum price current as published under the code of fair com- 
petition for the bituminous coal industry, pursuant to the National Industrial 
Recovery Act, at the time of making of such contract; nor (c) to a lawful 
and bona fide written contract entered into on or after May 27, 1935, and 
prior to the date of the approval of this act, at not less than the minimum 
price for current sale as published under said code of fair competition, as at 
May 27, 1935.” 

On 7 November, the disbursing assistant quartermaster, Marine Corps, 
addressed a letter to the contractor (the Logan & Kanawha Coal Company), 
requesting that an affidavit be furnished to support vouchers for payment of 
coal delivered under this contract to show that there were no violations of 
the above referred to section 12 of the Guffey law. Replying to this request, 
the Logan & Kanawha Coal Company on 8 November stated that as the invita- 
tion for bids for this coal was issued after the annulment of the N. R. A. on 
27th May, at a period when no code prices were in effect, the prices stated in 
the contract were below the minimum code prices effective prior to May 27th, 
and stated further that the contractor was willing to amend his contract on 
the basis of code prices in effect prior to May 27th. Replying to this letter, on 

“11th November 1935 the contractor was requested to submit a definite state- 
ment as to whether or not the prices covered in the contract are less than 
the minimum prices for current sale as published under the code of fair 
competition as of 27th May 1935. Replying to this latter request, on 19th 
December the contractor stated specifically that the prices named in the con- 
tract were below those formerly authorized under the Bituminous Coal Code 
and further stated that, “Notwithstanding, there was no governmental regula- 
tion as to price and we were duly awarded the business. Merely because of 
subsequent Federal regulation we cannot consider cancellation of contract 
which was awarded to us.” 

The advertisement for bids having been issued subsequent to May 27, 1935, 
and contract made prior to August 30th, 1935, the case in question is covered 
in section 12 of Public Act 402 above quoted, reading as follows: 

“nor (c) to a lawful and bona fide written contract entered into on or after 
May 27, 1935, and prior to the date of the approval of this act, at not less 
than the minimum price for current sale as published under said code of fair 
competition, as at May 27, 1935.” 
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The contract herein mentioned is considered to be a legal contract between the 
United States Government and the Logan & Kanawha Coal Company, having 
been duly executed. The period under which coal is to be delivered under this 
contract runs from date of contract to June 30, 1936, deliveries running current 
to requirements at the rate of from six to twelve carloads per week. The sup- 
ply of coal carried on hand at the power plant, marine barracks, Parris Island, 
S. C., is not more than from thirty to sixty days. Therefore an early decision is 
requested on the following: 

(a) Is the Marine Corps authorized to receive, and pay the contractor for, 
coal under this contract at the prices stated in the contract? or 

(b) Should the quartermaster, under the law, cancel the contract and re-adver- 
tise for the coal requirements covered by this contract and make a new contract 
presumably at a higher price than stipulated in the existing contract? or 

(c) Is the quartermaster authorized to amend the existing contract to increase 
the price per ton to that of the price stated in the code of fair competition prior 
to May 27th, 1935, for this particular kind of coal? 

2. Copies of Schedule No. 30, letter of award of 23 July 1935 and contract 
NOm-18704, together with copies of the correspondence above referred to, are 
inclosed herewith for the information of the Comptroller General. 

The Bituminous Coal Conservation Act of 1935, approved August 
30, 1935, 49 Stat. 991, relates primarily to producers of bituminous 
coal. The code to be formulated under section 4 is a producers’ code, 
and the prices, minimum and maximum, to be established under part 
II of said section are producers’ prices. Section 12, quoted in letter 
of the major general commandant, provides that with the exceptions 
therein enumerated no coal may be delivered upon a contract made 
prior to the effective date of the act at a price below the minimum 
price at the time of delivery upon such contract as established 
pursuant to part II of section 4, and that such contracts shall be in- 
valid and unenforceable. Manifestly, this prohibition likewise applies 
and has reference to prices and contracts of producers, only, and does 
not preclude continuance of Government contracts entered into prior 
to August 30, 1935, with independent dealers who are not producers— 
bona fide brokers, jobbers, commission merchants, wholesalers or 
retailers—regardless of the prices named therein. 

Even in the case of contracts with producers made subsequent to 
October 2, 1933, and prior to August 30, 1935, the fact that the con- 
tract prices are below the minimum price published under the code of 
fair competition pursuant to the National Industrial Recovery Act 
will not be pertinent unless it first appears that such contract prices 
are below the minimum prices established pursuant to the provisions 
of the Bituminous Coal Conservation Act of 1935. 

In the event the Logan & Kanawha Coal Company is in fact the 
mere selling agent of the producer, as indicated in the contract, 
rather than an independent dealer, it will be necessary upon the 
establishment of minimum prices pursuant to the act to determine 
whether the prices fixed in the contract of July 24, 1935, are below 
such minimum prices, and if so, and the contract prices are in fact 
below, also, the minimum price for current sale as at May 27, 1935, 


under the former bituminous coal code pursuant to the National 
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Industrial Recovery Act, the contract will automatically be invali- 
dated and the needs of the Government for the balance of the contract 
period from and after the date minimum prices are established will 
be for readvertisement. 

In this connection, it appears that the coal to be delivered under the 
contract in question was to be produced by the P. V. & K. Coal Co, at 
a mine in Harlan County, Ky. It has been ascertained informally 
from the National Bituminous Coal Commission that minimum prices 
have not been established for the district in which Harlan County, 
Ky., is included. There appears no reason for questioning the con- 
tract at this time by reason of any provision in the said act of August 
30, 1935. 

You are advised accordingly. 


(A-70865) 


FEES—VISAS—REFUNDS 


Refund of fees paid in connection with visas properly issued to illiterate aliens 
for admission to the United States is unauthorized, notwithstanding the 
erroneous cancellation of said visas, but there may be issued said aliens 
upon application other visas for the same purpose without payment of any 
additional fee. 


Comptroller General McCarl to the Secretary of State, March 23, 1936: 


Consideration has been given your letter of February 6, 1936, as 
follows: 


There is enclosed a copy of a despatch from the American vice consul at 
Nuevitas, Cuba, requesting authority to refund to Mrs. Mikail Laondes and Mrs. 
Ayoub Mawad the amount of $18 collected from them in connection with the 
issuance of section 3 (2) visitor’s visas nos. 7 and 8 on October 9, 1935, which 
visas were subsequently cancelled because the aliens were found to be illiterate. 

There is also enclosed a copy of a letter from the Department of Labor dated 
November 19, 1935, stating that if Mrs. Mawad and Mrs. Laondes apply for ad- 
mission into the United States for a temporary period and are found admissible 
except for the fact that they are illiterate, they will be admitted under the 
ninth proviso to section 3 of the 1917 act for such period as the examining offi- 
cers of the Immigration and Naturalization Service deem proper. It was stated 
that the New York and Cuba Mail Steamship Company is said to have refused 
the aliens passage on the ground that they are illiterate. The American consul 
general at Habana was informed accordingly. 

It appears further that under date of December 4, 1935, the American vice 
consul at Nuevitas communicated with Mrs. Mawad and Mrs. Laondes, inviting 
them to call at the consulate and reapply for passport visas and advising them 
of the Department of Labor’s authorization to admit them for such period or 
periods as examining officers of the Immigration and Naturalization Service 
deem appropriate, provided they are otherwise admissible under the immigration 
laws. Up to December 13, 1935, neither Mrs. Mawad nor Mrs. Laondes had 
applied for passport visas. 

If the visas issued to the above-mentioned aliens had not been cancelled they 
could be used by the aliens. Since the visas were cancelled the aliens, if still 
desirous of coming to the United States, will have to obtain new visas. The 
officer who cancelled the visas was in error in doing so, since such cancellation 
prevented the aliens from attempting to proceed to the United States to apply 
for admission, 
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The vice consul would not have been in error in granting a visitor's visa to 
an illiterate alien if he could not reasonably have known that the alien was 
illiterate or if, knowing of the illiteracy, he had warned the alien that he 
would be subject to exclusion at the port of arrival and at the alien’s request 
after receiving such notice, had issued the visa. The vice consul was in error 
in not warning the aliens if he could reasonably have been expected to know 
that they were illiterate. 

In view of the fact that the vice consul may have been in error in granting 
the visas and since he or another officer was in error in cancelling them, it 
would appear that refund should be made. 

Since the fees collected apparently have been turned into the Treasury, 
authorization is requested to instruct the appropriate consular officer to make 
refund of the amount collected. 


The act of February 5, 1917, 39 Stat. 877, requires the exclusion 
of all aliens over 16 years of age, physically capable of reading, 
who cannot read the English language or some other language or 
dialect, and provides for reading tests by immigrant inspectors to 
establish literacy. It further provides that the Commissioner Gen- 
eral of Immigration with the approval of the Secretary of Labor 
shall issue rules and prescribe conditions to control and regulate the 
admission and return of otherwise inadmissible aliens applying for 
temporary admission. It appears from the foregoing statute and 
from your submission that illiteracy, while a bar to permanent 
admission to this country with certain exceptions not here involved, 
is not a bar to temporary admission such as was desired by the two 
applicants in this case. Consequently there was no duty on the 
American vice consul to refuse the issuance of visas. The visas hav- 
ing been properly issued no refund of the fees paid in connection 
therewith is authorized. As the action of the vice consul in canceling 
the visas was erroneous, new visas may be issued without the payment 
of any additional fees should the same persons reapply for visas for 
the same purpose. 


(A-69449) 


BURIAL EXPENSES—ARMY—ENLISTED MEN ABSENT WITHOUT 
LEAVE 


There is no authority under the act of March 9, 1928, 45 Stat. 251, for payment 
of the burial expenses of enlisted men of the Army who die while absent 
without leave and beyond military control. 


Comptroller General McCarl to the Secretary of War, March 24, 1936: 


There was duly received your letter of December 28, 1935, as 
follows: 


In the administration of the affairs of the War Department it occasionally 
happens that an enlisted man, temporarily absent without leave, but under 
circumstances which do not warrant a finding or conclusion of desertion, dies 
or is killed by accident or otherwise, giving rise to the question of the pro- 
priety of his burial at the expense of public funds appropriated for the general 
purpose of burial of enlisted men who died “in active service” or while “on 





DECISIONS OF THE COMPTROLLER GENERAL 837 


the active list” under the terms of the authorizing act of March 9, 1928, 45 
Stat. 251, U. S. C. 10:916. The appropriation to carry out the provisions of 
the above act as contained in the current annual War Department Appropriation 
Act reads as follows: 

“for recovery of bodies and disposition of remains of miltary personnel 
and civilian employees of the Army under act approved March 9, 1928 (U. 8. C. 
Supp. VII, Title 10, Sec. 916).” 

In your decision of December 14, 1922, 2 C. G. 380, you held, quoting from 
the syllabus, that— 

“The expense of burial of an enlisted man of the Army dying while absent 
from duty without leave and under arrest by the civil authorities, is not payable 
from the appropriation made by the act of March 4, 1921, 41 Stat. 1386, for 
the burial expenses of enlisted men in active service.” 

The facts in the case then under consideration indicated that in addition 
to the incarceration of this soldier by the civil authorities by reason of a 
homicide the death of the soldier resulted from a self-inflicted gunshot wound. 

Likewise, in a recent decision of your office dated November 7, 1934, claim by 
certain funeral directors for reimbursement for expenses incurred by them in 
connection with the burial of the late Private Arthur Cadoret, 6845212, Company 
G, 34th Infantry, was denied on the ground that this soldier was absent without 
leave (from July 2, 1934) at the time of the accident which resulted in his 
death on July 4, 1984, and that, therefore, at the time of such death he was not 
on the “active list of the Army.” The military records in this case indicate that 
Private Cadoret was not convicted, nor dropped from the rolls, as a deserter 
at the time of his death. 

In view of these two decisions of your office, which are at variance with the 
views of the War Department as to the meaning of the words “on the active 
list” and “in active service” as used in the basic act of March 9, 1928, and in 
the earlier act of March 4, 1921, 41 Stat. 1386, considered in 2 C. G. 380, the 
War Department deemed it advisable to procure the advice of The Attorney 
General on the subject. There is inclosed for your consideration the opinion 
of The Attorney General rendered under date of July 8, 1935, which holds that 
the phrases “in active service” and “on the active list” as used in the basic 
authorizing act of 1928—the language of which is also controlling so far as 
the act appropriating funds is concerned inasmuch as the appropriating act 
merely refers to the language of the basic act—were not intended to exclude 
the reimbursement of burial expenses under the circumstances of the two cases 
in question. The Attorney General observed in this connection that— 

“* .* * a soldier temporarily absent without authority, particularly in 
the absence of facts to support a conclusion that he did not intend to return 
and thus require his name to be dropped from the rolls as a deserter, would 
properly be considered ‘in active service’ or on the ‘active list’ within the 
meaning of the Act of March 9, 1928.” 

It will be noted that The Attorney General discusses at some length the differ- 
ence between the terms “in active service” and “on the active list” on the one 
hand and “active duty” on the other, pointing out that the latter denotes the 
physical presence of the soldier at his proper station while the former phrase 
denotes his status in the Army. The view of The Attorney General as to the 
distinction in meaning between these several phrases is believed by the War 
Department to be a correct one entirely comporting with well settled military 
usage and understanding, if not indeed a view impelled by the inherent char- 
acter of the contract of/enlistment which, as said by the Supreme Court of the 
United States in In re Grimley, 137 U. S. 151, is “one of those contracts which 
changes the status, and where that is changed, no breach of the contract de- 
stroys the new status or relieves from the obligations which its existence im- 
poses.” In using the terms “in active service” and “on the active list” in the 
act of March 9, 1928, supra, to which the appropriating act refers, it is the 
belief of the War Department that Congress must have viewed those terms, 
peculiar as they are to the military service, in their technical sense, in which 
view the question of duty or the performance of duty by the enlisted man is not 
necessarily controlling as to his status, or his rights or the rights of persons 
claiming through him. 

In view of the above, and particularly in the light of the opinion of The 
Attorney General of July 8, 1935, it is requested that you reconsider the rule 
as announced by your office in 2 C. G. 380, and in the Cadoret case with a view 
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to authorizing the defraying of the expenses of burial of former enlisted men 
of the Army who die under circumstances similar to those attending those two 
cases, and that the War Department be advised promptly of your decision in the 
premises in order that it may determine the proper course to pursue in the 
matter of promulgating appropriate regulations to the field touching the question 


involved. 

The case of the late Private Arthur Cadoret, 6845212, Company 
G, Thirty-fourth Infantry, to which you refer as a recent decision by 
this office dated November 7, 1934, was not a formal decision; it ap- 
pears it was a claim submitted by an undertaker to the claims divi- 


sion of this office, which was settled in accordance with the recom- 
mendation of the Quartermaster General of the Army, file QM 293 
A-M, August 29, 1934, as follows: 
In view of the information furnished in the attached papers to the effect that 
the late Private Arthur Cadoret was absent from his proper station without 
authority on the date of his death, his burial expenses are not authorized to 
be paid by the War Department. Had this information been furnished this 
office in letter of July 14, 1934, from the quartermaster at Fort George G. Meade, 
this office would not have given approval for the expenditure of $150.00 for 
burial services as set forth in 2nd indorsement of July 19, 1934. Such authority 
is hereby revoked. 

The act of March 9, 1928, 45 Stat. 251, to which you refer, embodied 
in permanent law a provision that had theretofore appeared in the 
annual War Department appropriation acts. The provision author- 
izes appropriations of such sums as may be necessary for the expenses 
of interment, cremation (only by request of relatives), or prepara- 
tion and transportation to their homes, or to such national cemeteries 
as may be designated by proper authority, of the remains, among 
others, of enlisted men in active service, with a proviso that in any 
case where the expenses of burial or shipment of the remaihs of 
officers or enlisted men of the Army who die on the active list are 
borne by individuals—where such expenses would have been lawful 
claims against the Government—reimbursement to such individuals 
may be made of the amount allowed by the Government for such 
services, with a limiting date after which such reimbursement is not 
authorized. 

Absence without leave is a military criminal offense under the 
articles of war, punishable as a court-martial may direct. Sixty-first 
article of war. The Supreme Court, in United States v. Landers, 92 
U. S. 77, at page 79, stated : 

* * * The contract [of enlistment] is an entirety; and, if service for any 


portion of the time is criminally omitted, the pay and allowances for faithful 
service are not earned. * * 


Both before and since this decision Army regulations have pro- 
vided that an enlisted man absent without leave should not be paid 
for the time so absent, the recent two editions of Army Regulations 
having contained the provision in paragraph 132, Army Regulations, 
1913, and paragraph 3, A. R. 35-1420, dated August 15, 1932. 
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In the Digest of Opinions of the Judge Advocate General of the 
Army, 1912, at page 6, paragraph II B 8 a, opinions have been di- 
gested as follows: 


An enlisted man forfeits his pay and allowances during the period of an 
absence without leave, as provided in Army regulations. During such absence 
he renders no service, and therefore earns neither pay nor allowances. 
C. 12168, Mar. 10, 1902; 3694, July 9, 1910. The forfeiture is thus by operation 
of law, and accrues independently of the result of a trial for the military offense 
involved in the unauthorized absence. One of the purposes of the muster and 
pay rolls is to show what service the soldier renders, and if they show that he 
has rendered none during a particular period by reason of an absence without 
leave, he is not entitled to pay and allowances during such period. [Citing 
United States v. Landers, 92 U. S. 77, 79] P. 36 3038, Nov., 1889, 57, 240, Jan. 
1893; OC. 1494, June 1895. For an absence without leave of less than a day 
the soldier may, of course, be tried by court-martial and sentenced to suffer a 
forfeiture, but such absence should not be noted on the muster and pay rolls. 
P. 47 399, June 1891; C. 12577, June 17, 1902. The pay so forfeited should 
cover the entire period of his absence without leave. OC. 12967, July 15, 1902; 
13808, Dec. 16, 1902; 17492, Feb. 3, 1905; 17768, Apr. 1, 1905; 18934, Dec. 28, 
1905. 


So, although an enlisted man may be on the active list of the 
Regular Army or in active service—that is, his miltary status has 
not been terminated—when absent without leave he is not entitled to 
pay and allowances during the period of his absence without leave 
for 1 day or more. 

The act of April 27, 1914, 38 Stat. 353 (10 U. S. C. 629), provides: 


* * * That an enlistment shall not be regarded as complete until the 
soldier shall have made good any time in excess of one day lost by unauthorized 
absences, or on account of disease resulting from his own intemperate use 
of drugs or alcoholic liquors or other misconduct, or while in confinement 
awaiting trial or disposition of his case if the trial results in conviction, or 
while in confinement under sentence: * * * 


The one hundred and seventh article of war, act of June 4, 1920, 
41 Stat. 809, (10 U. S. C. 1579) provides: 


Soldiers to make good time lost.—Every soldier who in an existing or subse- 
quent enlistment deserts the service of the United States or without proper 
authority absents himself from his organization, station, or duty for more than 
one day, or who is confined for more than one day under sentence, or while 
awaiting trial and disposition of his case; if the trial results in conviction, 
or through the intemperate use of drugs or alcoholic liquor, or through disease 
or injury the result of his own misconduct, renders himself unable for more 
than one day to perform duty, shall be liable to serve, after his return to a 
full-duty statuts, for such period as shall, with the time he may have served 
prior to such desertion, unauthorized absence, confinement, or inability to 
perform duty, amount to the full term of that part of his enlistment period 
which he is required to serve with his organization before being furloughed 
to the Army reserve. 


So, although on the active list of the Regular Army or in active 
service—that is, his military status has not been terminated—under 
these statutes the period during which an enlisted man is absent 
without leave in excess of 1 day is not service for the completion of 
his enlistment contract. 

In Digest of Opinions of the Judge Advocate General of the 


Army, 1912, page 854, Paragraph I C 5 a, an opinion is digested as 
follows: 












840 


DECISIONS OF THE COMPTROLLER GENERAL 


In counting continuous-service time all absence without leave should be 
deducted. There is no legal relation between “continuous service” and “terms 
of enlistment.” Under the former head only service unforfeited by reason 
of absence without leave can be counted; a term of enlistment, upon the other 
hand, is not affected by the fact that the soldier during that particular term 
may have been absent from his command without leave. C. 18438, Apr. 4, 
1907, and June 24, 1908. 

In agreement with the foregoing is 2 Comp. Gen. 162, answers to 
questions ¢ to f, inclusive. So, although on the active list of the 
Regular Army or inactive service—that is, his military status has 
not been terminated—a soldier is not entitled to count for longevity 
increase of pay, periods during which he is absent without leave. 

Although, therefore, the military status of a soldier absent with- 
out leave has not been terminated and technically he is on the active 
list of the Regular Army or in active service, under the foregoing 
statutes, opinion of the Supreme Court, and opinions of the Judge 
Advocate General of the Army, an enlisted man absent without 
leave is not during such period rendering services for the purpose 
of pay and allowances for the completion of his term of enlistment, 
nor for computing length of service for longevity pay, yet it is 
argued he is on the active list of the Regular Army or in active 
service for the purpose of being buried by the United States should 
he die while away from his organization or duty station and absent 
without leave. Such view of the law may not be adopted by this 
office. For the purpose of settlement of accounts and claims in this 
office a man who is absent without leave and who is not on the active 
list or in active service for the purposes of pay and allowances, for 
the purposes of completing his enlistment contract, or for the pur- 
pose of computing his length of service for longevity pay, is, also, 
not on the active list or in active service for the purpose of burial 
if he dies while absent without leave from his organization or duty 
station. 

With respect to the suggestion “That such a narrow interpretation 
may lead to absurd results is manifest if it be considered, for example, 
that a soldier killed in barracks while momentarily late for forma- 
tion would thereby forfeit the right of burial at Government expense”, 
see the opinion of the Judge Advocate General of the Army, quoted 
above, and where absence without leave is less than 1 day, it should 
not be noted on the muster and pay rolls. A man present with his 
organization or at his duty station may be chargeable with an offense 
under the sixty-first article of war for failure to obey an order, but he 
is not absent from his organization and there is no question as to his 
duty or pay status because of the disobedience. So far as burial 
expenses are concerned, the question arises only where the man is 
absent without leave from his organization or duty station, and the 
military authorities in fact exercise no control over him. That is the 
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situation and the only situation considered in the decision and in the 
claim settlement to which you refer. The fact that prosecution for a 
disobedience of orders while present with his organization may be laid 
under the sixty-first article of war and denominated absence without 
leave for the purpose of that article gives no basis for erecting a 
theory, solely for the purpose of payment by the Government of burial 
expenses, of Government or military control over the remains of a 
man in fact absent without leave from his organization or duty station 
at time of death. 

If it is believed the law should be such as to place upon the Gov- 
ernment the expense of burial of enlisted men who meet death (pos- 
sibly a result of their wrongdoing) while absent without leave and 
thus beyond military control, the matter is one for submission by 
you to the Congress. See 14 Comp. Gen. 648. 

Your question is answered accordingly. 


(A-69913) 
VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—SET-OFF 


The loan value of a veteran’s adjusted service certificate is available toward 
liquidation of his indebtedness to the United States arising by reason of his 
hypothecation of another veteran’s adjusted service certificate for the 
securing of a loan, notwithstanding the provisions of section 308 (a) of the 
World War Adjusted Compensation Act, as amended, 44 Stat. 827, and sec- 
tion 7 of the act of January 27, 1936, 49 Stat. 1101. 


Comptroller General McCarl to the Treasurer of the United States, March 
24, 1936: 


There has been received your letter of December 30, 1935, as 
follows: 


Reference is made to the following check in favor of Henry M. Rucker: 

No. 82-737, date, July 29, 1982; amount, $232.50; drawer, L. Green; symbol, 
99-127; date paid August 8, 1932. 

Herewith are returned the check described above and the file received with 
your letter of August 17, 1935. Attention is invited to the letter of the Di- 
rector of Finance, dated December 4, 1935, to the Division of Disbursement, 
Treasury Department, stating that Henry William Rucker has been issued 
adjusted service certificate no. 3933576, and $161.00, the 50% loan value, will 
be charged against it, in connection with the negotiation by him of the ad- 
justed service certificate belonging to Henry M. Rucker. 

It is requested that you advise this office whether the Treasurer may aban- 
don reclamation proceedings on the subject check in the amount of $161.00, and 
endeavor to recover the balance, $71.50, from the endorsers. 


The cited letter from the Veterans’ Administration dated Decem- 
ber 4, 1935, is as follows: 


This is in reference to the letter from this Administration dated April 24, 
1985, wherein you were requested to secure reclamation from the endorsers of 
check no. 82,737 drawn on July 29, 1932, for $232.50 by L. Green, disbursing 
officer, symbol 99127 issued in payment of a loan to the above named veteran 
on the security of the adjusted service certificate of Henry M. Rucker. 

Henry William Rucker has now been issued adjusted-service certificate no. 
3,933,576 and $161.00 covering the 50% loan value will be charged against his 
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certificate. He will be requested to refund the difference between the loan 
value of his certificate and the amount he borrowed on the certificate of Henry 
M. Rucker, plus accrued interest thereon. It is, therefore, requested that 
reclamation be obtained from the endorsers in the amount of the difference 
between $232.50 and $161.00 or $71.50. 

It appears that in April 1931, Henry Marvin Rucker, a veteran 
of the World War, serial #1134834, filed an application for an 
adjusted-service certificate, giving his address on the application as 
304 Hall Building, Kansas City, Mo., which, it now appears, was 
the office address of the Actors Equity Association of which he was 
a member, His residence address at that time was 815 East Ninth 
Street, apartment 106. Information on the application shows that 
jt was passed (approved) on September 18, 1931, and thereafter the 
certificate was mailed to the veteran at the address given. Prior to 
that time, however, the Actors Equity Association had closed its 
office at 304 Hall Building and it does not appear that the certificate 
was delivered there. It does appear, however, that the certificate was 
delivered to Henry William Rucker, 818 East Tenth Street, Kansas 
City, Mo., who states he thought it was intended for him although he 
had filed no application for an adjusted-service certificate and the 
one he thus received did not bear his correct full name, serial num- 
ber, or address. 

On July 28, 1932, Henry William Rucker hypothecated the certifi- 
cate, under the provisions of the act of February 7, 1931, for a 
loan of 50 percent of its face value, signing the application for the 
loan as Henry M. Rucker, and giving the address 818 East Tenth 
Street, Kansas City, Mo. The application contained a certificate 
of identification executed by the commander of the Gaillard Post 
No. 2069, Veterans of Foreign Wars. The application on the facts 
then appearing was approved and the check covering the loan was 
made payable to Henry M. Rucker, 818 East Tenth Street, Kansas 
City, Mo., mailed accordingly and received by Henry William 
Rucker, who indorsed it as drawn, presented it to his employer, who 
in turn indorsed the check and introduced the payee to the Pioneer 
Trust Co. as Henry M. Rucker, whereupon the bank cashed the 
check. On being called upon to refund the amount of the check 
thus erroneously negotiated on its warranty as indorser, the bank 
does not deny liability on the basis that there was no forgery, but 
has stated that the original indorser (payee) is not financially able 
to make restitution and that its immediate indorser, the employer 
of the payee who introduced the payee at the bank, is now deceased 
and his estate distributed and closed. 

It is a general rule that where a payment has been made by the 
Government of a check drawn on the Treasurer of the United States 
under a forged indorsement, the United States has a right to recover 
back the amount paid either from the forger or from the last in- 
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dorser and has the further right to proceed against each concur- 
rently. It is also fundamental that the Government has the inher- 
ent right to set-off against an amount due a claimant any sum the 
same person owes the Government, and the Government may, 
through proper administrative action, first apply all available assets 
in its possession towards liquidation of the indebtedness before re- 
sorting to other available remedies. 7 Comp. Gen. 305; 14 id. 50. 

Section 308 (a) of the World War Adjusted Compensation Act 
as amended by the act of July 3, 1926, 44 Stat. 827, provides as 
follows: 

No sum payable under this act to a veteran or his dependents, or to his 
estate, or to any beneficiary named under title V, no adjusted-service certificate, 
and no proceeds of any loan made on such certificate shall be subject to attach- 
ment, levy, or seizure under any legal or equitable process, or to National 
or State taxation, and no deductions on account of any indebtedness of the 


veteran to the United States shall be made from the adjusted-service credit 
or from any amounts due under this act. 


In decision of March 4, 1931, A-35386, to the Administrator of 
Veterans’ Affairs, after quoting this statute, it was held as follows: 


This section was not intended to preclude charging against the adjusted- 
service certificate of a veteran the amount of a loan fraudulently obtained 
by him on the adjusted-service certificate of another veteran. The debt of a 
veteran to the United States resulting from fraud perpetrated against the 
United States under the terms of the World War Adjusted Compensation Act 
may be offset against any amount due said veteran from the United States 
under that statute, 

Section 7 of the act of January 27, 1936, 49 Stat. 1101, provides 
as follows: 

Notwithstanding the provisions of Public Law Numbered 262, Seventy-fourth 
Congress, approved August 12, 1935, no deductions on account of any indebted- 
ness of the veteran to the United States, except on account of any lien against 
the adjusted-service certificate authorized by law, shall be made from the 
adjusted-service credit or from any amounts due under the World War Ad- 
justed Compensation Act, as amended, or this act. 

A loan charged by the Veterans’ Administration against the 
forger’s adjusted-service certificate to offset the amount unlawfully 
received by him through his hypothecation of another veteran’s 
certificate, is a lien against his own adjusted-service certificate 
authorized by law within the meaning of the quoted statute, and 
accordingly such a charge against a veteran’s certificate is exempted 
from the inhibition of the quoted statute. 

Accordingly, notwithstanding the provisions of section 308 (a) 
of the World War Adjusted Compensation Act, as amended, and 
section 7 of the act of January 27, 1936, supra, it is concluded that 
an adjusted-service certificate of a forger in the possession of the 
United States is an asset, the loan value of which is available toward 
liquidation of the forger’s indebtedness arising by reason of his 
hypothecation of another veteran’s adjusted-service certificate for 
the securing of a loan. 
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You are advised, therefore, that the proposed action of the Vet- 
erans’ Administration in charging $161, representing the available 
50 percent loan value, against the adjusted-service certificate of 
Henry William Rucker, appears proper, in view of which you are 
authorized to abandon reclamation proceedings on the check in ques- 
tion in the amount of $161 and to continue such proceedings for 
recovery of the balance of $71.50. The file is returned for your 
further action in the matter as herein suggested. The Veterans’ 
Administration has been advised accordingly. 


(A~70514) 


FEDERAL PRISON-MADE GOODS—PURCHASES OF SIMILAR ITEMS 
COMMERCIALLY 


Purchases involving regular as distinguished from emergency relief appropria- 
tions, made from private business firms of articles or materials available 
and required by statute to be purchased from the Federal Prison Industries, 
Inc., do not create binding obligations on the United States. 


Comptroller General McCari to the Secretary of the Treasury, March 25, 1936: 

Your attention is invited to the following contracts covering the 
purchase of supplies for the United States Marine Hospital, Seattle, 
Wash., which include items of canvas, radiator brushes, cuspidor 


brushes, counter brushes, and rattan brooms: 

T ph-12691, Van Waters & Rogers, Inc., Seattle, Wash. Purchase: 
of canvas. 

T ph-12689, Packer Scott Co., Seattle, Wash. Purchase of radiator 
and cuspidor brushes. 

T ph-12690, Seattle Hardware Co., Seattle, Wash. Purchase of 
rattan brooms and counter brushes. 

There not having been filed with the above contracts a clearance 
from the Federal Prison Industries, Inc., showing that the articles 
covered by said contracts could not have been procured from the said 
Federal Prison Industries, Inc., the Surgeon General, United States 
Public Health Service, was requested in letter of November 1, 1935, 
to furnish information as to the reason for the purchase from commer- 
cial sources. In reply thereto by letter of November 7, 1935, the 
Surgeon General stated as follows: 

Receipt is acknowledged of your letter (Ref. A-DD-CE) dated November 1, 
1935, regarding the purchase from commercial sources of certain canvas and 
brushes by the Marine Hospital at Seattle, Washington. In the absence of a 
clearance from the Commissioner of Industries, Federal Prison Industries, Inc., 
you request an explanation as to the reasons for the purchases mentioned. 

In reply, you are informed that aside from the receipt on December 20, 1934, 
by this Bureau of a copy of the Executive order dated December 11, 1934, cre- 
ating the Federal Prison Industries, Inc., no regulations, catalogues, or instruc- 
tions have been received from the corporation mentioned. Under the circum- 


stances it was not known that clearance was necessary for the purchase of the 
items in question from commercial sources. 
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The necessary steps will be taken to secure copies of current regulations and 
catalogues issued by the Federal Prison Industries, Inc. 


The act of February 11, 1924 (43 Stat. 6), provided: 


That the Attorney General of the United States is authorized and directed to 
establish, equip, maintain, and operate at the United States penitentiary, Leaven- 
worth, Kansas, a factory or factories for the manufacture of shoes, brooms, and 
brushes to supply the requirements of the various departments of the United 
States Government, * * * 

* ~ 7 . * * of 


Sec. 9. It is hereby made obligatory upon the various departments of the 
Government to purchase the products of the business herein authorized to be 
carried on inthe penitentiary at Leavenworth, Kansas, until the supply therein 
produced is exhausted before purchasing elsewhere. 


The act of May 27, 1930, 46 Stat. 391, to provide for the diversi- 
fication of employment of Federal prisoners, etc., directed the At- 
torney General to establish such industries as will produce articles 
and commodities for consumption in United States penal and cor- 
rectional institutions or for sale to the departments and independent 
establishments of the Government, and section 7 of said act expressly 
provides that: 


The several Federal departments and independent establishments and all 
other Government institutions of the United States shall purchase at not to 
exceed current market prices, such products of the industries herein authorized 
to be earried on as meet their requirements and as may be available 
and are authorized by the appropriations from which such purchases are 
made. * * *# 


The act of June 23, 1934, 48 Stat. 1211, provided for the creation 
of a corporation to be known as “Federal Prison Industries” and 
section 3 thereof provided: 


The President shall transfer to said corporation the duty of determining 
in what manner and to what extent industrial operations shall be carried 
on in Federal penal and correctional institutions and may transfer to said 
corporation any part or all of the other powers and duties now vested in the 
Attorney General or any other officer or employee of the United States by said 
Act of May 27,1980. * * * 

In view of these provisions of the statutes, of which all persons 
are chargeable with notice, there is no authority of law for any 
Government activity to purchase from private business firms articles 
or materials which are available for purchase from the Federal 
Prison Industries, Inc., pursuant to such statutes, and purchases 
contrary to such provisions of law may not be recognized as cre- 
ating any obligation on the part of the Government to pay there- 
for from appropriated funds. See in this connection Consolidated 
Supply Company v. United States, 59 Ct. Cls. 197, wherein it was 
held in effect, that officers cannot obligate the United States by 
acting contrary to the provisions of the statutes. In said decision 
the court stated: 


* * * Where a statute in express language circumscribes the authority 
and power of an officer of the Government and expressly directs the manner 
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of securing supplies of the character here furnished, we are not * * * 
authorized in holding the United States liable for a contract made in direct 
opposition to existing law. 

* * * ‘If an officer of the Government is positively forbidden to enter 
into a contract, and in addition to this is mandatorily directed to act in a 
certain way under prescribed conditions, he may not disregard the mandate 
of the law and obligate the United States in so doing. His authority to 
act is derived from the statute. 


See, also, 8 Comp. Gen. 457; 10 id. 206; 14 Comp. Gen. 270, 748. 

As it is not established that the articles covered by the contracts 
in question could not have been procured from the Federal Prison 
Industries, Inc., and as the contracts purport to obligate regular, 
as distinguished from emergency relief, appropriations, no credit 
may be allowed for payments made on account thereof. 


(A~70588) 
PERSONAL SERVICES—STENOTYPE OPERATORS 


In the absence of a justifying public need the restriction in competition for 
stenographic reporting to stenotype operators is not a compliance with 
section 3709, Revised Statutes, and is unauthorized. 


Comptroller General McCarl to the Administrator, Resettlement Administra- 
tion, March 25, 1936: 


Consideration has been given to your report of March 12, 1936, 
as follows: 


Your letter dated February 7, 1936, has been received, setting forth a letter 
received from Ward & Paul, shorthand reporters, with reference to invitation 
no. RA-0188, issued by the Resettlement Administration. You requested that 
we forward to your office a copy of the advertised specifications, an abstract 
of the bids received, together with a full report of all the facts in the matter. 

During the month of January 1936 it was found necessary to call a confer- 
ence of regional directors of the Resettlement Administration, to be held on 
January 25, 1936, in Washington, D. C. An advertisement for the purpose 
of obtaining reporting service for such conference was drawn by our Purchase 
and Traffic Section, and competitive bids were solicited by sending U. S. 
Standard Form 33 (revised), properly filled out, to all listed stenotype service 
companies within the District of Columbia. Although only one day’s notice 
was given for the submission of bids, three bids were received in reply and the 
lowest one, that of the Alderson Stenotype Service, was accepted. 

We determined to have the proceedings in question transcribed by stenotype 
operators instead of shorthand reporters, due to the fact that the conference 
was a large one, and it would have been impossible to request the speakers 
to repeat anything which might have been missed by shorthand reporters. 
It was felt that the use of stenotype service would avoid this possibility, 
because stenotype operators are able, through the use of their machines, to 
take notes much more rapidly than shorthand reporters. Furthermore, steno- 
type operators are able to turn out the transcription more quickly than short- 
hand reporters because their notes can be interpreted and transcribed, not 
only by the person actually taking the notes, but by anyone familiar with the 
stenotype system. It was felt necessary, furthermore, to have the notes 
transcribed and distributed as rapidly as possible during the conference, and, 
through the use of stenotype machines, tape can be withdrawn while the 
operator is still taking notes, and transcribed by another, without any 
interruption, 

While the immediate need was caused by the particular conference called 
for January 25, 1936, it was felt desirable to obviate at the same time the 
necessity for advertising at some future date for reporting service for the 
remainder of the fiscal year, For the reasons given above, and because we 
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have found the use of stenotype service to be not only preferable to short- 
hand reporting service, but also a necessity for the type of conference held 
by this Administration, the advertisement was limited to the former type of 
service. Furthermore, in the case of those conferences which will not require 
the services of expert stenotypists, we are not precluded from using our own 
employees, whether or not they be stenotypists. In other words, it is our 
intention to use the services contracted for only where the exigencies of a 
particular situation make it necessary that we do so. 

Attached hereto is a copy of the advertised specifications and abstract of 
the bids received. 


There has been no such showing of facts as would justify the 
conclusion that the requirements of section 3709, Revised Statutes, 
are satisfied by advertised specifications for reporting service which 
would restrict competition to stenotype reporting—particularly when 
it is well known that the debates and proceedings on the floor of the 
Congress, for instance, are taken manually by shorthand reporters 
and that the results of any day’s proceedings are transcribed, printed, 
and made available before the commencement of the next day’s pro- 
ceedings; also, when it is well known that various conferences and 
hearings are manually reported. It is not the method of reporting 
which is material, but whether the reporting is accurately and 
properly performed and the proceedings transcribed. 

As stated, there has been shown no public need which would justify 
the restriction in competition in this instance to stenotype reporting, 
and there should be no further reporting ordered under the contract 
in question. In view of the apparent administrative misunderstand- 
ing as to the requirements of section 3709, Revised Statutes, no objec- 
tion will be raised by this office to the payments heretofore made 
under the contract, if otherwise correct. 


(A-71842) 


INTEREST—ADJUSTED COMPENSATION CERTIFICATES—LOANS BY 
BANKS OR TRUST COMPANIES 


There is no authority for payment of interest to date of maturity on unpaid 
loans to veterans by banks or trust companies on World War adjusted- 
service certificates, the payment of interest being limited under section 2 
of the act of January 27, 1986, 49 Stat. 1100, to the date of issuance of the 
check by the Veterans’ Administration in redemption of said loan where 
the bank or trust company presents the certificate and unpaid note for 
payment within 15 days after the mailing of the required notice by the 
Veterans’ Administration, and to 15 days after the mailing of such notice 
where presentation for payment is not so made. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, March 
25, 1936: 


There have been considered the matters presented in your letter 
of March 2, 1936, as follows: 


In connection with settlement of the World War adjusted service certificates 
pursuant to Public, No. 425, 74th Congress, enacted January 27, 1936, a question 
has arisen as to the extent of the obligation of this Administration to pay 
interest on the loans made to veterans by banks under authority of section 502 
of the World War Adjusted Compensation Act, as amended. Public, No. 425, 
supra, provides in this regard: 

87459°—36——-55 
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“* * * The payment in each case shall be in an amount equal to the face 
value of the certificate, except that if, at the time of application for payment 
under this act, the principal and unpaid interest accrued prior to October 1, 
1931, with respect to any loan upon any such certificate has not been paid in 
full by the veteran (whether or not the loan has matured), then the Administra- 
tor shall (1) pay or discharge such unpaid principal and interest as is necessary 
to make the certificate available for payment under this act, (2) deduct such 
unpaid principal and so much of such unpaid interest as accrued prior to 
October 1, 1931, from the amount of the face value of the certificate, and (3) 
certify to the Secretary of the Treasury as payable an amount equal to the 
difference between the face value of the certificate and the amount so deducted. 

“Seo. 2. In the case of each loan heretofore made pursuant to law by the 
Administrator of Veterans’ Affairs and/or by any national bank, or any bank or 
trust company incorporated under the laws of any State, Territory, possession, 
or the District of Columbia, upon the security of an adjusted-service certificate, 
any interest unpaid accrued subsequent to September 30, 1931, that has been or, 
in consequence of existing law, would be charged against the face value of such 
certificate shall be canceled insofar as the veteran is concerned, notwithstanding 
any provision of law to the contrary. Any interest on any such loan payable to 
any such bank or trust company shall be paid by the Administrator of Veterans’ 
Affairs. 

“In the case of any such loan which is unpaid and held by a bank or trust 
company at the time of filing an application under this act, the bank or trust 
company holding the note and certificate shall, upon notice from the Administra- 
tor of Veterans’ Affairs, present them to the Administrator for payment to the 
bank or trust company in full satisfaction of its claim for the amount of unpaid 
principal and unpaid interest, except that if the bank or trust company, after 
such notice, fails to present the certificate and note to the Administrator within 
fifteen days after the mailing of the notice, such interest shall be paid only up 
to the fifteenth day after the mailing of such notice.” 

It will be noted that, as quoted above, it is provided in the first section of 
the statute that this Administration shall pay or discharge such unpaid prin- 
cipal and interest as is necessary to make the certificate available for payment 
under this act. This language follows that of Public, No. 743, 7ist Congress 
(46 Stat. 1429), enacted February 27, 1931, which increased the loan basis on 
adjusted service certificates to not less than 50 per centum of the face value of 
the certificates, and provided that if at the time of application to this Adminis- 
tration for a loan the principal and interest on or in respect of any prior loan 
under section 502, supra, had not been paid in full by the veteran (whether or 
not the loan has matured), then, on request of the veteran, this Administration 
was directed to “* * * pay or otherwise discharge such unpaid principal 
and so much of such unpaid interest (accrued or to accrue) as is necessary to 
make the certificate available for use as security for the new loan * * *.” 

The regulations of the then U. S. Veterans’ Bureau provided that: 

“It will be the policy of the Bureau to redeem all loans made in accordance 
with the law and regulations made pursuant thereto, when such loans are made 
in good faith to the veteran to whom the certificate was issued. If, while his 
certificate is held by a bank as security for a loan, the veteran applies for the 
increased loan value authorized by the amendment to the World War Adjusted 
Compensation Act dated February 27, 1981, whether or not the loan has ma- 
tured, the veteran and the bank will be informed fully of the provisions of this 
section and that the bank may make the loan for the additional amount or, upon 
request of the veteran, may send the note and certificate to the Director of the 
Bureau. The Director shall, if the loan was legally made, accept such certificate 
and note, and pay to the bank in full satisfaction of its claim the amount of the 
unpaid principal due it and the unpaid interest at the rate fixed in the note, 
up to the date of the check issued to the bank, or up to the date of maturity of 
the loan, whichever is the later date. If the loan has not matured the bank 
may waive its right to interest up to date of maturity or any portion of such 
interest” (paragraph R-4683, Regulations and Procedure). 

There is no record in this Administration of any bank upon surrender of an 
unmatured note having demanded the payment of unaccrued interest for the 
remainder of the term of the loan under this provision of law and regulations, 
but, of course, the banks were authorized to make loans on the new loan basis 
and in any event the statute then provided that any and all interest paid to 
banks by this Administration should be deducted from the then existing loan 
basis of the veterans’ certificates, whereas under the terms of section 2 of the 
present law, any interest on any loan payable to any bank shall be paid to such 
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bank, but unpaid interest accrued subsequent to September 30, 1931, that has 
been or, in consequence of existing law, would be charged against the face value 
of the certificate shall be cancelled in so far as the veterans are concerned, not- 
withstanding any provision of law to the contrary. 

One such bank, the First National Bank of St. Paul, Minnesota, has been 
advised by its counsel, Messrs. Kellogg, Morgan, Chase, Carter & Headley, of 
that city, that upon surrender to this Administration of unmatured notes exe- 
cuted by veterans upon the security of their adjusted service certificates, settle- 
ment should be made not only of the unpaid principal and accrued interest to 
the date of payment by this Administration, but also of the unaccrued interest 
trom the date of such payment to the date of the maturity of the notes. A copy 
of the bank’s letter is enlosed as well as a copy of the attorneys’ brief and a 
specimen of the notes referred to. In explanation, it may be stated that no 
formal instructions have been issued on the subject of the payment of interest 
and this question has not been determined adversely to the interests of the bank 
as is indicated in the brief. 

It is contended by the bank that this is substantially the same question as 
arose under Public, No. 303, 72d Congress (47 Stat. 724), approved July 21, 
1982, which substituted 3% per cent interest for the rates fixed in section 502 
of the World War Adjusted Compensation Act, supra, and which provided that 
such substitution “shall not apply with respect to interest accrued prior to the 
date of the enactment of this act.” 

Upon reconsideration you advised me on February 6, 1983 (A-44189), that 
where the notes were in full force and effect on the date of the passage of the 
act there was involved a specific contractual obligation assumed by the veteran 
which under the act was taken over by the Government, and that: 

“As to such cases, therefore, the rate of interest provided for in the note may 
be paid by the Government in cases where the Government takes over the obliga- 
tion until its maturity, * * *” (12 Comp. Gen. 522, 526). 

Your advice is now requested as to the method to be adopted by this Admin- 
istration in those cases presented for settlement under Public, No. 425, supra, in 
which there are outstanding unmatured loans made by a bank or trust company 
under section 502 of the World War Adjusted Compensation Act, supra, and in 
which the certificates and notes are timely presented by the note holders for 
payment, including a claim for settlement of the interest to accrue to the date of 
the maturity of such loans, 


The brief on behalf of the First National Bank of St. Paul, Minn., 
that a bank or trust company should be paid interest on loans secured 
by adjusted service certificates to the date of maturity of the loans, 
notwithstanding prior payment of the principal, submits that— 


The Congress cannot thus deprive the bank of a substantial right under its 
contract either with the veteran or with the United States, for such action 
would, through impairing the obligation of the contract, constitute a deprivation 
of property without due process of law or would involve the taking of private 
property, i. e., the contractual rights of the bank, for public use without just 
compensation ; and viewed in either light, the action is prohibited by the provi- 
sions of the fifth amendment to the constitution. 

There can be no doubt that the constitutional prohibitions against the im- 
pairment of the provisions of a contract which are specifically applied to the 
States by the fourteenth amendment are likewise applicable to the Congress of 
the United States under the due process clause of the fifth amendment. What- 
ever doubt on this point may have formerly existed has been set at rest by 
the War Risk Insurance Cases (Lynch v. United States, 292 U. S. 571, and 
Wilner vy. United States, 292 U. 8. 571) and Perry v. United States, 204 U. 8. 
830 (one of the Gold Clause Cases). The only limitations upon this principle 
are (a) that an impairment or destruction of a contract is not forbidden to 
Congress as a deprivation of property without due process of law if it is the 
collateral or incidental result of the exercise by Congress of one of the powers 
conferred upon it by the Constitution, such, for example, as the war power or 
the power over the currency; and (b) that Congress may also, without violation 
of the fifth amendment, impair contracts by legislation drawn with that 

“direct aim and effect”, if that right necessarily results from the nature of 
the power expressly granted to Congress (e. g., the bankruptcy power). See 
Continental Illinois National Bank & Trust Co. v. Chicago, Rock Island 4 
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Pacific Ry. Co., 294 U. S. 648, 680, involving an attack upon the validity of 
section 77 of the Bankruptcy Act. 

It may be said that payment of the principal being obligatory and 
accepted, interest thereafter would be a gratuity and not earned, and 
would be rather remotely deprivation of a property right; there 
being also the fact that the holder may again put the principal 
amount out to earning interest. The Congress alone may prescribe 
the uses of the public moneys and by the enactment has fixed and 
limited the measure of compensation. But, however that may be, 
neither the Veterans’ Administration nor this office may undertake 
to determine the constitutionality of a Federal statute, but must 
apply the provisions of a Federal law as enacted by the Congress. 

The first paragraph of section 2 of the act of January 27, 1936, 
quoted in your letter canceling “any interest unpaid accrued subse- 
quent to September 30, 1931”, insofar as the veteran is concerned, 
makes no distinction between loans made by the Veterans’ Adminis- 
tration and those made by a bank or trust company, nor between 
loans which have, and those which have not, matured. The last sen- 
tence of that paragraph authorizes the Veterans’ Administration to 
pay such canceled interest to any bank or trust company on loans 
held by them. 

The second paragraph of said section 2 prescribes a definite proce- 
dure for redeeming such loans as may be held by a bank or trust 
company at the time application is made by a veteran for payment 
of his certificate under the terms of the statute. Here, also, no 
distinction is made between matured and unmatured loans. Where 
the bank or trust company fails to submit the unpaid notes and 
certificate upon notice by the Veterans’ Administration of the filing 
of an application under the statute by the veteran, payment of in- 
terest to the bank or trust company is expressly limited “to the 
fifteenth day after the mailing of such notice.” Clearly this limita- 
tion evinces no intention to authorize payment of interest to date of 
maturity of any loan. 

The situation considered in the decision of February 6, 1933, cited 
by you, is not parallel to the instant matter nor are the provisions of 
law there considered sufficiently analogous to the provisions of the 
instant law to authorize or require a similar holding. But regard- 
less of this, the Congress has provided no moneys with which to 
pay interest to banks beyond the limit specifically stated in the act 
of January 27, 1936, supra, and administration under the act is, of 
course, limited accordingly. 

You are advised, therefore, that in the redemption of unpaid notes 
held by a bank or trust company pursuant to the procedure pre- 
scribed by section 2 of the act of January 27, 1936, the interest should 
be computed only to date of issuance of check—where the bank or 


t 





4.1 ROTARER 


Beret ws 


PTR PUI I ow 108 





DECISIONS OF THE COMPTROLLER GENERAL 851 


trust company presents the certificate and unpaid note for payment 
within 15 days after the mailing of notice by the Veterans’ Admin- 
istration of an application filed by the veteran for payment of his 
certificate under the act or, in case of failure to so comply, then the 
interest should be computed only up to the fifteenth day after the 
mailing of such notice—there being no authority to make payment of 
interest on unmatured loans to date of maturity. 


(A-71928) 


TRANSPORTATION—DEPENDENTS OF COAST GUARD ENLISTED 
MAN—ORDERS SUBSEQUENT TO RETIREMENT 





Where orders announcing the retirement of a Coast Guard enlisted man directed 
no travel to his home, the place where located upon receipt of said orders 
being the place given as his home upon prior reenlistment, reimbursement 
for travel performed by his dependents to a place claimed as his home 
is unauthorized under orders issued subsequent to his retirement author- 
izing him to travel to said place. 


Decision by Comptroller General McCarl, March 25, 1936: 

There is for consideration the claim of motor machinist’s mate, first 
class, George Jackson Bennett, United States Coast Guard, retired, 
for the commercial cost of transportation of his dependents—wife, 
two daughters, and a son—from San Pedro, Calif., the place where 
they were located when he received orders announcing his retirement, 
to Anacortes, Wash., the place he claims he selected as his home. 

Orders from the commandant, United States Coast Guard, dated 
Washington, November 23, 1934, announced the retirement of this 
enlisted man effective December 1, 1934, because he had been found 
by a Coast Guard Retiring Board to be permanently incapacitated 
for active service. 32 Stat. 100; 38 id. 802 (14 U.S. C. 172). At 
time of reenlistment, June 1, 1934, this enlisted man gave Lomita 
(San Pedro), Calif., as his home, and no travel being necessary to 
his home his retirement orders of November 23, 1934, contained no 
direction to proceed to his home. He requested, May 3, 1935, in a 
letter addressed to the commandant that he be authorized to travel 
from San Pedro, Calif., to Anacortes, Wash., travel to be performed 
by privately owned automobile on or about June 12, 1935, and under 
date of May 14, 1935, the commandant authorized him to proceed as 
requested May 3, 1935. The voucher which has been submitted on 
United States Coast Guard, Treasury Department, schedule no. 
906-T, for preaudit certification shows that his dependents com- 
pleted travel to Anacortes, Wash., on June 18, 1935. 

The right to transportation of dependents under the act of May 
18, 1920, 41 Stat. 604, as amended by section 10 of the act of June 
10, 1922, 42 Stat. 631, accrues by virtue of competent orders issued 
directing a permanent change of station by the enlisted man who is 
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within the provisions of the statute. An order issued at time of 
retirement to an officer or enlisted man has been treated as one which 
is required to be complied with, 8 Comp. Gen. 327, and where, as in 
this case, no orders were issued at time of retirement directing travel 
to his home, there is no authority to reimburse the retired enlisted 
man for travel performed by his dependents to a place he claims to 
be his home. 

An enlisted man on the retired list, while in an inactive status may 
not be required to travel in the public interests, and the authorization 
issued May 14, 1935, by the commandant to this enlisted man, was 
not an order required to be obeyed, and is no authorization for the 
payment of transportation of his dependents. Accordingly, the 
voucher may not be certified for payment. 


(A~70792) 


CLASSIFICATION—FIELD SERVICE—COOPERATIVE EMPLOYEES, 
DEPARTMENT OF AGRICULTURE 


Cooperative field positions under the Department of Agriculture and any others 
of similar character, the duties and responsibilities of which are fixed and 
supervised by Federal officers, are required to be classified notwithstanding 
the salaries of said positions are paid partly by a State and partly by the 
Federal Government, 

Comptroller General McCarl to the Secretary of Agriculture, March 26, 1936: 

In the audit of emergency relief pay rolls, Bureau of Entomology 
and Plant Quarantine, Depariment of Agriculture, voucher no, 1473, 
account of J. C. Ratliff, symbol 84-01, and voucher no, 215, account 
of C. E. Meeker, symbol 80-01, disbursing clerks United States Treas- 
ury, State disbursing office, for Wisconsin and Virginia, respectively, 
exceptions were taken to payments of compensation to employees 
designated as “agents” for the reason that there was no showing their 
positions had been classified. 

Correspondence with the Chief, Bureau of Entomology and Plant 
Quarantine, develops that these employees are designated by the Bu- 
reau as cooperative agents, because they are engaged on cooperative 
activities financed partly by the Federal Government and partly by 
the State; that the appointments of such cooperative agents are made 
under subdivision IX, schedule A, civil-service laws and regulations; 
and that, with regard to the “agents”, the Department has elected to 
follow the provisions of the Classification Act of 1923, under which 
all appointed agents are alleged by the Department to be excepted 
from classification. 

In further explanation of the administrative view in the matter, the 
following is quoted from a letter dated November 14, 1935, from the 
senior pathologist, plant disease control, to one H. N. Putnam, 
Milwaukee, Wis. : 
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Executive Order No. 6746 issued June 21, 1934, required that all employees of 
emergency agencies be classified according to grades given in the Executive 
order. However, this order was amended on July 3, 1935, by Executive Order 
No. 7092, which permits the classification of these employees in accordance with 
the salary schedule and grades given in Executive Order No. 6746, or in accord- 
ance with the Classification Act of 1923 as amended. The Department chose to 
follow the Classification Act and the civil service regulations for all of its 
appointees engaged on emergency activities and paid from emergency funds. 

As agents appointed in the Department of Agriculture have for many years 
been excepted from the provisions of the civil service laws by the Civil Service 
Commission under schedule (a) of excepted positions, they are placed by the 
Commission in an entirely different category from regular employees in the 
Federal service. This for the reason that these employees are cooperative em- 
ployees, engaged on activities financed partly by the Federal Government and 
partly by the State or some other outside agency. The basis of the agent agree- 
ment is not the character of the work, which is varied, but the fact that the 
activity is cooperative, all parties to the agreement contributing financially to 
its support and, therefore, entitled jointly to determine the selection of the 
personnel. Under these circumstances, being in an excepted position, not falling 
within the schedules under the President’s Executive order, or under the classi- 
fication grades of the Classification Act, and as there is no other existing law, 
regulations, Executive order, or the like pertaining to this class of employees, 
they are not subject to classification and grades as for other employees. 


In decision of April 15, 1935, 14 Comp. Gen. 763, it was held as 
follows (quoting from the syllabus) : 

Pay rolls of field positions under the Department of Agriculture must show the 
Classification Act grade in which the positions have been administratively placed 
or allocated pursuant to section 2 of the Brookhart Salary Act of July 38, 19380, 
46 Stat. 1005. In applying that statute, if no position in the departmental serv- 
ice in the District of Columbia, subject to the Classification Act is found to be 
comparable to a field position, nevertheless, the field position is required to be 
placed or allocated administratively in one of the salary grades prescribed by 
the Classification Act as nearly comparable to a departmental position as is 
practicable. 

It has been held that emergency positions under regular depart- 
ments and establishments of the Government may be classified either 
pursuant to the Classification Act, as amended, or the Executive 
orders. 13 Comp. Gen. 222; 14 id. 539, 541. Nothing appears in the 
original Classification Act of 1923, dated March 4, 1923, 42 Stat. 1488, 
in section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, 
in any of the Executive orders requiring classification of positions 
the salaries of which are paid from emergency funds, or in any of the 
decisions of this office, exempting cooperative field positions from the 
requirements of classification. The fact that these cooperative field 
positions have been included in schedule A by the Civil Service Com- 
mission, thereby excepting them from the competitive classified civil 
service, does not operate to exempt the positions from the require- 
ments of classification. 4 Comp. Gen, 827; 14 id. 763, 765. The defi- 
nition of the term “position” appearing in section 2 of the original 
Classification Act, 42 Stat. 1488, is as follows: 

The term “position” means a specific civilian office or employment, whether 
occupied or vacant in a department other than the following: * * *. 

This would include cooperative field positions, created under the 
Department of Agriculture, the duties and responsibilities of which 
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are fixed and supervised by Federal officers of the Department and the 
fact that the salaries fixed for such positions may be paid partly by a 
State and partly by the Federal Government would not exempt them 
from classification. 12 Comp. Gen. 600. It may be possible there 
are some positions in the field the duties of which are fixed and super- 
vised primarily by State authorization, the salary rates of which 
would not be controlled exclusively by Federal personnel laws, in- 
cluding the Classification Act (12 Comp. Gen. 651), but nothing has 
been disclosed to show that the position of cooperative agent under 
the Bureau of Entomology and Plant Quarantine is other than a 
Federal cooperative position, the duties of which are fixed and super- 
vised by Federal authority. 

You are advised, therefore, that the cooperative positions in ques- 
tion and any others of a similar character are required to be classified, 
which action should be taken as soon as practicable and not later 
than July 1, 1936. This office will appreciate being advised of the 
administrative action taken in the matter. Assuming that appro- 
priate action will be taken in this connection, credit will be allowed 
in the account for the payments here in question and similar payments 
of salary rates to cooperative employees without a showing as to the 
classification grade for periods prior to July 1, 1936. 


(A-72583) 


OFFICERS AND EMPLOYEES—CIVILIAN—TRAVELING EXPENSES 
AFTER EFFECTIVE DATE OF RESIGNATION 


A civilian employee is not entitled to reimbursement for traveling expenses in- 
curred in returning to his former headquarters after the effective date of 
resignation. 


Comptroller General McCarl to the Director, Emergency Conservation Work, 
March 26, 1936: 

There has been received your letter of March 17, 1936, as follows: 

An employee of this office, whose appointment was for an indefinite period 
of time not to extend beyond the period March 31, 1937 (the time authorized 
under the act of March 31, 1933, as extended under the act of April 8, 1935, 
Public Resolution No. 11, 74th Congress), with official headquarters at Detroit, 
Michigan, was on travel status when he submitted his resignation to the 
Director of Emergency Conservation Work to take effect at the close of busi 
ness December 31, 1935. His resignation was accepted to take effect as of 
the mentioned date, and he was ordered to Washington, D. C., arriving at 
Washington on December 20, 1935, to perform certain official duty and remained 
on duty in Washington, D. C., up to the close of business the effective date of his 
resignation, viz, December 31, 1935, 

Had he returned to Detroit, Michigan, his official headquarters, within the 
period of his employment he would have been reimbursed for transportation 
expenses from Washington, D. C., to Detroit, Michigan. However, in view of 
your decision of October 9, 1928 (8 Comp. Gen, 166), this office is in doubt as 
to whether it is proper to approve for payment his voucher for reimbursement 
of travel and other expenses from Washington, D. C., to Detroit, Michigan, 
which he accomplished after his separation from the service. Your decision 
is, therefore, requested. 
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The travel expenses of civilian employees after discharge or effec- 
tive date of resignation, to their homes or elsewhere, are personal 
and may not be borne by the Government. 8 Comp. Gen. 166. As 
the employee here in question did not return to his former head- 
quarters prior to the date of his separation from the service, he is not 
entitled to reimbursement for any travel expenses incident to such 
return after that date. 


(A-72627) 


CHECKS—REISSUANCE OR SUBSTITUTION—NONAVAILABILITY OF 
PROCESSING TAX COLLECTION ADVANCES 


Advances to the Secretary of Agriculture pursuant to section 12 (b) of the 
Agricultural Adjustment Act in excess of processing-tax collections not be- 
ing available for any use whatsoever in view of the United States Supreme 
Court decision of January 6, 1986, United States v. Butler, there may not 
be issued duplicate or corrected checks in place of checks drawn against 
such advances and mailed prior to said decision which were lost or 
returned for correction. Substitute checks may be issued in cases of proper 
rental benefit obligations payable from the appropriation made therefor in 
the Supplemental Appropriation Act of February 11, 1936, 49 Stat. 1116, 


Comptroller General McCarl to the Secretary of the Treasury, March 26, 1936: 
There has been received your letter of March 18, 1936, as follows: 


Reference is made to your decision of January 14, 1936 (A-G9783), holding 
that, in view of the Supreme Court decision of January 6, 1936, in the case of 
United States v. Butler, moneys advanced to the Secretary of Agriculture pur- 
suant to Section 12b of the Agricultural Adjustment Act in excess of process- 
ing tax collections were not appropriated and are not available for any use 
whatsoever. 

A number of checks, representing rental and benefit payments out of funds 
so advanced to the Secretary of Agriculture, issued and mailed prior to Jan- 
uary 6, 1936, the date of the Supreme Court decision, have been returned for 
correction of the name of payee, the amount of money, or of some other detail 
thereon. Your decision is requested as to whether it would be proper to 
deliver these checks, when corrected, to the proper payees. 

Furthermore, some checks of this type, issued and delivered prior to January 
6, 1936, have been lost and the owners have requested duplicate checks, sub- 
mitting the usual bonds of indemnity therefor. Some of these bonds have been 
executed by the original payees of the checks and some have been executed 
by subsequent indorsers. Your decision is also requested as to whether it 
would be proper to issue duplicate checks in these cases. 

Should you decide that the class of checks mentioned in the second para- 
graph cannot properly be delivered, and that duplicates of the checks men- 
tioned in the third paragraph, cannot properly be issued, your decision is 
requested as to whether such checks should be canceled and substitute checks 
issued in lieu thereof, payable out of the appropriation contained in the Sup- 
plemental Appropriation Act, Fiscal Year 1936 (Pub., No. 440, 74th Congress, 
approved February 11, 1986). 


On the assumption that none of the checks in question were carried 
to Outstanding Liabilities prior to January 6, 1936, the questions 
stated in the second and third paragraphs of the above-quoted letter 
are answered in the negative and, with respect to the question 
stated in the fourth paragraph, to the extent the checks represented 
correct and proper obligations or commitments for rental benefit 
payments under the Agricultural Adjustment Act, as amended, the 
issuance of substitute checks under the appropriation of $296,185,000 
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made in the Supplement Appropriation Act, fiscal year 1936, ap- 
proved February 11, 1936, 49 Stat. 1116, is authorized. 


(A-56992) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION AWARD— 
MULTIPLE MARRIAGES OF VETERANS 


The presumption in the State of Oregon in cases of multiple marriages con- 
summated according to law being greatly in favor of the validity of the 
last marriage, the award by the Veterans’ Administration of the adjusted- 
service-certificate credit to the veteran’s wife by last marriage, which mar- 
riage was performed in the State of Oregon, need not be reversed, the 
presumption of validity of the last marriage not having been completely 
overcome by the other claiming spouse by conclusive evidence showing no 
divorce in any jurisdiction in which the veteran may have resided, and 
the law of the State in which the marriage of the claiming spouse was 
performed following the Oregon rule in such cases. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, March 
27, 1936: 
There has been considered your letter of November 25, 1935, as 


follows: 


Please be referred to your communication under date of January 8, 1935, 
designated A-56992 and addressed to the Honorable John Taber, House of 
Representatives, wherein in reply to representations submitted to your office 
by Mr. Taber you advised him you found no legal objection “to the holding of 
the Veterans’ Administration that Mrs. Lydia Decker (Wilkins) is the veter- 
an’s widow within contemplation of section 601 (a) of the World War Ad- 
justed Compensation Act.” 

It will be recalled that the evidence disclosed that the veteran (Leon Wil- 
kins, XC-869,055) was married three times: First, to Iva Smith in New York 
State; second, to Gertrude Grace in New York State; and third, to Lydia 
Carlstrom in the State of Oregon. The second of the three marriages—that is, 
the marriage to Gertrude Grace—was annulled in the Supreme Court of the 
State of New York on the ground that at the time of the marriage the vet- 
eran was the legal husband of Iva Smith. Upon the death of the veteran Iva 
Smith who was married to him first and Lydia Carlstrom who was married 
to him last each claimed the adjusted service credit due under the World 
War Adjusted Compensation Act, as amended, as the lawful widow of the 
veteran. In determining these opposing claims this Administration found 
that the wife of the last marriage, Lydia Carlstrom Decker (the veteran hav- 
ing gone by the name of Decker in the State of Oregon), should be recognized 
as the lawful widow of the veteran under the rule of law that in any case 
wherein two marriages are shown to have been celebrated according to the 
formalities of law it will be presumed in favor of the second marriage that 
the prior marriage was legally dissolved before the second marriage was cele- 
brated; further that the validity of marriage is determined by the law of the 
place where it was contracted and that the law of Oregon wherein the last 
marriage was contracted raises an extremely strong presumption of validity 
“so strong that proof of a former subsisting marriage, in order to be sufficient 
to overcome this presumption, must be cogent, and conclusive as to fairly 
preclude any other result”, citing the Supreme Court of Oregon in De Force vy. 
Parker, et al., 249 Pac. 682. 

Following the law of Oregon as cited the Administration found that inas- 
much as the whereabouts of the veteran was not satisfactorily accounted for 
between his first marriage and his third marriage, a period of several years, 
the first wife had not submitted evidence respecting the non-dissolution of the 
first marriage sufficient to offset the strong presumption of the validity of the last 
marriage as entertained by the Oregon law, particularly in view of the fact that 
the wife of the last marriage was living with the veteran at the time of his 
death and to hold the last marriage invalid would subject the child of such 
marriage to illegitimacy. 

Following instructions from your office to certify payment of the adminis- 
tratively appreved award in favor of Mrs. Lydia Decker (Wilkins) and the 
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commencement of installment payments on such award the first wife Iva 
Smith Wilkins presented additional evidence intended to prove that there was 
no dissolution of the "marriage to her prior to the time the veteran married 
Lydia Decker (Wilkins) in Oregon. In this connection there have been sub- 
mitted certificates of the courts or county clerks of eight counties situated in 
New York, Oregon, Pennsylvania, and Ohio, respectively. There has also been 
presented to the record three additional affidavits from Andrew C. Warwick, 
Gertrude Grace, and Iva Smith Wilkins. There has been also submitted a 
brief on the law presented by Burke W. Drummond, Auburn, New York, 
attorney for the first wife Iva Smith Wilkins. 

While the certificates of the courts or county clerks constitute new and 
additional evidence in that they show further negative evidence of any disso- 
lution of the first marriage in places where the veteran was known to be 
during the intervening years between his first and last marriages nevertheless 
the evidence would indicate that the whereabouts of the veteran during the 
period between the first and last marriages is not entirely accounted for, such 
fact resulting in the situation that the first wife has not shown with certainty 
that the marriage of the veteran to her had not been dissolved prior to the 
veteran’s marriage to Lydia Decker (Wilkins) in the State of Oregon. 

On page 23 of the brief as submitted in behalf of the last wife it is con- 
tended that the position of the Administration was in error in holding that 
the child of the last marriage would be illegitimate unless the validity of the 
last marriage is sustained. Inquiry into the Oregon law (section 10-201, 
chapter 2, of the Oregon Code Annotated 1930) as cited in the brief submitted 
will disclose that a child born out of wedlock is to be regarded as legitimate 
only “within the meaning of this act” which act controls questions of descent 
and distribution. The Oregon law as cited does not otherwise hold legitimate 
a child born out of wedlock in the absence of any subsequent valid marriage 
of the parents; in the section referred to, the inclusion of the words “within 
the meaning of this act” carries with it, in.the view of this Administration, a 
limitation respecting legitimacy to questions of inheritance and distribution as 
distinguished from the legitimacy for “all intents and purposes” as established 
by the Oregon law (sec. 10-202, chap. 2) in the case of the valid marriage of 
parents after the birth of an illegitimate child. 

In the light of the additional representations presently made your decision 
is requested as to whether this Administration is justified in adhering to its 
original determination. The letter from Burke W. Drummond dated October 
8, 1935, together with enclosures referred to therein are herewith submitted 
for your consideration. It is requested that these original papers be returned 
to be placed in the veteran's file in this Administration.” 


The principle of law applicable in Oregon to this class of cases 
is stated in the decision of the Supreme Court of Oregon in De 
Force v. Parker et al., dated September 21, 1926, 249 Pac. 632, as 
follows: 


It is now the settled law in this State that where a marriage has been con- 
summated in accordance with the forms of the law, the law indulges a s‘rong 
presumtion in favor of its validity. It is incumbent upon a party who asserts 
the invalidity of such a marriage, upon the grounds that one of the parties 
thereto has been formerly married, to allege and prove that the parties to 
the alleged former marriage were eligible to consummate the same; and that 
the spouse of such former marriage is still living; that the first marriage has 
not been dissolved by divorce or by the death of one of the parties. * * * 


In my letter of January 8, 1935, to Congressman Taber, referred 
to in your letter, supra, the following was said after citation of the 
facts and applicable law: 


The veteran's marriage to Lydia Carlstrom on September 3, 1927, was con 
tracted in the State of Oregon, in which State the veteran continued to live 
until the date of his death, on October 8, 1983, and the veteran’s marriage in 
Oregon appears valid in that State. It appears, also, that the courts of the 
State of New York, the State of domicile of the person claiming to be the 
veteran’s widow as a result of the veteran’s first marriage contracted in that 
State, follow the Oregon rule above alluded to, it having been held, for 
instance, in a similar case, Graham vy. Graham, 207 N. Y. S. 196, 211 App. Div. 
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580, that the presumption of the validity of a marriage was one of the strongest 
presumptions known to the law. Vide 14 L. R. A. 540; L. R. A. 1916 C, 744; 
L. R. A. (N. 8S.) 98). 

There was a lapse of about 16 years between the first marriage and the 
last marriage, which suggests the possibility of the veteran having obtained 
a dissolution of the first marriage at some time prior to his marriage to Lydia 
Carlstrom—and a child was born of this marriage in Oregon, thus giving rise 
also to a strong presumption favoring the legitimacy of said child; and also, 
the veteran and Lydia Carlstorm, whom the veteran married in 1927, lived 
together as man and wife for a period of about six years and were so living 
together at the time of the veteran’s death in 19383; in view of all which 
there appears to be no legal objection to the holding of the Veterans’ Admin- 
istration that Mrs. Lydia Decker (Wilkins) is the veteran’s widow within 
contemplation of section 601 (a) of the World War Adjusted Compensation 
Act, hereinbefore quoted. Vide United States v. Williams, 278 U. 8. 255 (257). 

In view of the rule established by the courts of Oregon and the 
facts in this case, it would appear that the burden is upon the first 
wife who asserts the invalidity of the later marriage of proving, in 
effect, a negative, which proof must be so conclusive as wholly to 
overcome the presumption favoring the validity of the later mar- 
riage. At the time my letter of January 8, 1935, was written the 
first wife, Mrs. Iva Smith Wilkins, had submitted evidence showing 
that the divorce records of Cayuga and Cortland Counties in New 
York and of Lane and Wasco Counties in Oregon, where the veteran 
was reported to have resided for certain periods between time of 
separation from her in 1912 and date of his last marriage in 1927, 
failed to disclose a divorce between herself and the veteran. There 
has now been presented evidence showing—in addition to the coun- 
ties heretofore named—that no divorce had been obtained in the 
following counties in which the veteran is said to have resided during 
a portion of the intervening period in question: Monroe, Tioga, and 
Steuben of New York; Multnomah of Oregon; Berks of Pennsyl- 
vania; and Summit of Ohio. However, while a painstaking effort 
appears to have been made on the part of the veteran’s first wife to 
prove the nonexistence of a divorce between herself and the veteran, 
the whereabouts of the veteran during the entire period in question 
has not been fully accounted for—thus still leaving the possibility 
that the veteran may have obtained a divorce elsewhere. 

The brief of law submitted in behalf of the first wife, Iva Smith 
Wilkins, has been carefully considered, and while forceful arguments 
are presented therein with the view of establishing the continuance 
of the first marriage I am unable to agree that such arguments, in- 
cluding the additional evidence submitted, require that you reverse 
your previous determination that the widow of the veteran, within 
the meaning of the statute here in question, is the woman the veteran 
married in Oregon in 1927, with whom he was living at the time of 
his death in 1933 and who is the mother of his child now about 7 
years of age—rather than the woman he married in New York in 
1911 and with whom he lived for only about 1 year. 


The papers transmitted with your letter are returned as requested. 
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(A-67190), (A-67191) 


PURCHASES—FEDERAL PRISON-MADE GOODS—NATIONAL 
INDUSTRIAL RECOVERY ACT FUNDS 


Under existing regulations purchases of articles such as produced by the re- 
spective Federal penitentiaries from funds appropriated to carry out the 
purposes of the National Industrial Recovery Act are required to be made 
from the Federal Prison Industries, Inc., but amendment of the regulations 
so as to provide for purchases elsewhere without clearance from said 
corporation would not be objectionable. 


Comptroller General McCarl to the Administrator, Federal Emergency Admin- 
istration of Public Works, March 27, 1936: 


There has been considered your letter of December 18, 1935, as 
follows: 


I have been advised of your. opinions (Op. C. G. A-67190, November 5, 1935, 
and Op. C. G. A-67191, November 9, 1935) holding that moneys appropriated 
under the Emergency Relief Appropriation Act of 1935 are not available for the 
purchase of prison made goods. In one of these opinions you state that: 

“The making of such purchases from the Federal prisons would appear to be 
out of line with the purpose for which the appropriation was mide,” 
the purpose being “to provide relief, work relief and to increase employment by 
providing for useful projects.” 

While the wording is somewhat different, the purpose and intent of title II 
of the National Industrial Recovery Act of 1983 are in many respects similar 
to those of the Emergency Relief Appropriation Act, and I assume that your 
opinions above cited would be controlling in purchases made out of appropriations 
made under this act. However, to clear up any question, I request that you 
advise me whether moneys appropriated under the authority of the National 
Industrial Recovery Act of 1933 are subject to the provisions of the Act of 
May 27, 1930, 46 Stat. 892, which provides: 

“The several Federal departments and independent establishments and all 
other Government institutions of the United States shall purchase at not to 
exceed current market prices, such products of the industries herein author- 
ized to be carried on as meet their requirements and as may be available and 
are authorized by the appropriations from which such purchases are 
eee SP ee" 
or whether your opinions above cited cover purchases made from funds appro- 
priated under the authority of the National Industrial Recovery Act. 


The declaration of policy contained in section 1 of the National 
Industrial Recovery Act of June 16, 1933, 48 Stat. 195, is in part as 
follows: 


* * * Tt is hereby declared to be the policy of Congress * * * to 
promote the fullest possible utilization of the present productive capacity of 
industries, * * * to reduce and relieve ee to improve standards 
of labor, and otherwise to rehabilitate industry * * 


Title II of said act authorized the President to create the Federal 
Emergency Administration of Public Works. Section 203 (a) au- 
thorized him to take certain steps “with a view to increasing employ- 
ment quickly * * *”, and section 206 provided that all contracts 
let for construction projects and all loans and grants pursuant to 
said title II, should contain such provisions as necessary to insure 
(1) that no convict labor shall be employed on any such pro- 
ject * * *, Section 209 authorized the President to prescribe 
such rules and regulations as may be necessary to carry out the pur- 
poses of said title IT. 
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Pursuant to the authority vested in him by section 209 of the said 
act of June 16, 1933, the President issued Executive Order No. 6252, 
dated August 19, 1933, prescribing certain regulations, among which, 
section 1, provided that: 


No convict labor shall be employed on any project constructed in whole or in 
part under the provisions of title II of said act. No materials manufactured 
or produced by convict labor shall be used on any such project. 


By paragraph 2 of Executive Order No. 6929, issued under date 
of December 26, 1934, there was delegated to the Federal Emergency 
Administrator of Public Works the power to alter, amend or waive 
any or all rules and regulations set forth in Executive order No. 
6252 of August 19,1933 * * *. Acting pursuant to the authority 
vested in him, the Federal Emergency Administrator of Public 
Works issued Regulation P. W. 26649, approved by the President 
December 26, 1934, paragraph 1 of which provides: 


1. Convict labor.—No convict labor shall be employed on any project con- 
structed in whole or in part under the provision of title II of said act. No 
materials manufactured or produced in whole or in part by convict labor shall 
be directly incorporated into any such project except in those cases in which 
the use of such materials is required by applicable statutes. 


In decision of this office dated July 5, 1935, A-62901, the Secretary 
of War was advised that in view of the exception made in the above 
quoted regulation, funds available from allotments made by the Fed- 
eral Emergency Administration of Public Works might be used in 
reimbursing the Federal Prison Industries, Inc., for purchases pur- 
suant to section 7 of the act of May 27, 1930, 46 Stat. 392. In this 
connection it is to be observed that P. W. A. form no. 188, rules and 
regulations applicable to loans and grants under title II of the act 
of June 16, 1935, supra, and form no, P. W. A. 200 applicable to 
grants, issued August 12, 1935, provide as follows: 


1 (a). Convict Labor.—No convict labor shall be employed on the project, 
and no materials manufactured or produced by convict labor shall be used on 
the project unless required by law. 


I have to advise, therefore, that the decisions referred to in your 
letter, A-67190 and A-67191, are not applicable to purchases under 
National Industrial Recovery funds. However, in view of the above 
quoted provisions of the National Industrial Recovery Act and 
Executive orders 6252, August 19, 1933, and 6929, December 26, 1934, 
this office would not be required to object to amendment of the regu- 
lations hereinbefore referred to so as to provide that purchases of 
articles such as produced by the respective Federal penitentiaries 
may be purchased elsewhere without obtaining clearance from the 
Federal Prison Industries, Inc., when payment for the articles is to 
be made with funds appropriated to carry out the purposes of the 
National Industrial Recovery Act. 
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(A-71036) 


CONTRACTS—DELIVERIES—INCREASED FREIGHT RATES 


Payment to a contractor of an amount representing increase in freight rates in 
addition to the contract price of articles delivered is unauthorized in the 
absence of a contract provision therefor notwithstanding approval of said 
rates by the Interstate Commerce Commission and delay in award on 
account of the nonavailability of appropriated funds, the delay not having 
been beyond the period permitted by the contractor for acceptance of the 
bid. 


Comptroller General McCarl to S. S. Mack, March 27, 1936: 

Consideration has been given your letter dated November 14, 1935, 
requesting review of settlement dated November 13, 1935, which dis- 
allowed your claim for $2.60 representing an amount asserted to be 
due as an emergency charge of 3 cents per hundred pounds in excess 
of the contract price paid to the carrier in connection with the ship- 
ment of 8,670 pounds of jam, furnished the quartermaster, Fort Wil- 
liams, Maine, under bid dated March 18, 1935, and acceptance by 
purchase order No. 943, dated April 12, 1935, referred to as contract 
no. W-155-qm-ECF-305. 

You state in your letter of November 14, 1935, in part, as follows: 

Circular proposal, invitation or bid, issued by the quartermaster depot at 
Boston, Mass., opened on March 19th/35. However, no award could be made 
to us, notwithstanding that we were the lowest bidders, until the “availability 
of appropriate funds.” 

If the quartermaster had appropriate funds, the award or contract or order 
would have been passed to us on or about March 23rd/35, and shipment would 
have been made promptly. Due to the depot having no funds, they held up 
the award and in the meantime, an emergency charge which was allowed by 
the Interstate Commerce Commission, was added to the cost of the merchandise, 
thereby showing us a loss of $2.60. 

There certainly is a legal basis for the Government to reinburse us, when 
the Government did not pass the order to us for a period of twenty days, and 
we hope upon reconsideration, a check will be sent to us for the amount due 
us, caused through no fault of ours, but through the fault of the Government 
for not providing “appropriate funds.” 

It appears that you submitted your bid in response to an invita- 
tion for bids issued by the commanding officer, Boston quartermaster 
depot, Army base, Boston, Mass., to be opened March 19, 1935, for 
furnishing certain items of subsistence supplies to various Army 
posts in the northeastern part of the United States. Because of the 
limited storage facilities and distribution requirements, bidders were 
advised that deliveries would be required f. 0. b. the points specified 
in the advertisement to arrive at destinations between April 1 and 
April 8, 1935, and that any bid specifying delivery after April 8, 
1935, could not be considered and would be rejected. Under date 
of March 13, 1935, the contracting officer issued Addendum No, 1 
Invitation for Bids No. 155-35-99 addressed to all bidders, which 
informed them that sealed proposals asked for on the invitation for 
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bids scheduled to be opened March 19, 1935, would be opened at the 
hour and on the date specified but that award would be contingent 
upon the availability of appropriated funds. Bidders were also 
advised to state on page 1 of the bid form the number of days their 
proposal would remain open for acceptance under the new conditions 
and that all other terms and conditions of the advertisement would 
remain unchanged. A copy of this addendum “acknowledged and 
subscribed to” by your company is attached to the contract on file 
in this office. The bid form shows that you stated in the space pro- 
vided therefor that your bid would remain open for written accept- 
ance for 15 days with respect to the furnishing of blackberries and 
mayonnaise and that it would remain open for “jams, 15 days and if 
necessary a further 15 days.” Your bid as to certain items, includ- 
ing item 116 for 1,020 cans of assorted jam for delivery to Fort 
Williams, Maine, was accepted by purchase order no. 943, supra, 
and the record shows that the said jam weighing 8,670 pounds was 
delivered on May 9, 1935. 

You had no assurance when you submitted your bid that the freight 
charges on the supplies would be increased or decreased during 
the life of the contract and no provision was made therein for any 
adjustment of price either up or down in the event of any change 
in freight rates. You must bear the burden of any increase in 
freight rates just as you would have the benefit of any decrease in 
such rates. 

The fact that the Interstate Commerce Commission may have 
approved the increase of 3 cents per hundred pounds in freight 
charges does not make the United States, as a contractor, responsible 
for the payment of such increased charges on a delivery made to 
the Government. 

While, as you state, the Government delayed issuing the purchase 
order to you for a period of 20 days, your bid as amended specified 
that it would remain open for acceptance for 15 days as to the items 
for furnishing jams and if necessary a further 15 days after the 
date (March 19, 1935) scheduled for opening of bids. Your bid was 
accepted within 30 days from such date and the agreement as thus 
formulated constituted a contract binding on you to complete per- 
formance in accordance with its terms. See United States v. New 
York and Porto Rico Steamship Co., 239 U.S. 88. 

Accordingly, it must be held that there is no legal basis for charg- 
ing the appropriation involved in this case with the amount—in 
addition to the contract price—which you claim on account of an 
increase in freight rates, and it necessarily follows that the settle- 
ment of November 13, 1935, disallowing your claim must be, and is, 
sustained. 
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(A-71081) 


FUNDS—ADVANCES OR TRANSFERS—BETWEEN DEPARTMENTS OR 
TO EMPLOYEES OF ANOTHER DEPARTMENT 


The provision as to advances of public moneys in the Department of Agricul- 
ture Appropriation Act of June 8, 1902, 32 Stat. 303, does not authorize 
advances of funds to an employee of another department for payment 
of Agriculture Department obligations. 

An arrangement between the Department of Agriculture and the Department 
of State for the utilization of the services of a dispatch agent does not 
involve definite commitments for a particular job which could be con- 
sidered as a contract or agreement between two agencies of the Govern- 
ment for the performance of specific work or for the purchase of definite 
quantities of supplies for which funds may be transferred from tlie one 
department to the other under the provisions of section 601 (a) of the act 
of June 30, 1932, 47 Stat. 417. 


Comptroller General McCarl to the Secretary of Agriculture, March 27, 1936: 
There has been considered your letter of February 12, 1936, as 
follows: 


For many years Mr. Howard Fyfe, United States dispatch agent in New 
York, has been called upon to handle a considerable number of foreign ship- 
ments for this Department on which there were charges for cartage, ocean 
freights, etc., requiring immediate payment. 

In December 1931, pursuant to your decision of October 9, 1931 (A-26802), 
this Department issued to Mr. Fyfe an advance of funds in the amount of 
$500 under the provisions of the act of June 3, 1902 (32 Stat. 404 [303]) for 
the purpose of meeting these charges. The annual appropriation act for this 
Department heretofore has carried the sum of $600 to cover this Department's 
proportionate share of the salary of the dispatch agent. The payment of a 
part or all of that amount, it was held by you in the decision above referred 
to, constituted Mr. Fyfe an employee of this Department. 

Under date of June 22, 1985, the Secretary of State addressed a letter 
to the Secretary of Agriculture advising that, effective July 1, 1935, the 
position of dispatch officer was being classified, that arrangements were being 
made for the payment of his entire salary from funds available to the State 
Department, and, accordingly, no contribution for that purpose would be nec- 
essary from this Department during the fiscal year 1936. 

Although the appropriation act for the Department for 1986 carried a pro- 
vision authorizing the payment of $600 toward the dispatch agent's salary, no 
such payment has been made for the current fiscal year, and the provision 
such payment has been made for the current fiscal year, and the provision in 
that connection has been eliminated from the estimates for the fiscal year 1937. 

The bond of Mr. Fyfe, under security of which the original advance of funds 
was made, has been in effect four years as of December 19, 1935. Therefore, 
in accordance with statutory requirements, the necessity arises for the execu- 
tion of a new bond and, in that connection, the question is now presented 
as to whether advances may be made to Mr. Fyfe under the provisions of the 
act of June 3, 1902, for the purposes hereinbefore mentioned. Your decision 
of this question is respectfully requested. 


Under the conditions stated by you the United States dispatch 
agent in New York may no longer be considered an employee or 
agent of the Department of Agriculture and, therefore, an advance of 
funds directly to him pursuant to the provision as to advances of 
public moneys in the Department of Agriculture Appropriation Act 
of June 3, 1902, 32 Stat. 303, is not authorized. 

An arrangement between the Department of Agriculture and the 
Department of State for the utilization of the services of the dis- 
patch agent would not appear to involve definite commitments for 


a particular job which could be considered as a contract or agreement 
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between two agencies of the Government for the performance of 
specific work or for the purchase of definite quantities of supplies, 
etc., as contemplated by the provisions of section 601 (a) of the act 
of June 30, 1932, 47 Stat. 417, but merely an agreement for the per- 
formance of certain services by an employee of the Department of 
State, incident to the regular and normal functions of his position, on 
behalf of the Department of Agriculture. 

Funds appropriated for expenditure by one department or estab- 
lishment of the Government may be transferred to another depart- 
ment or establishment for expenditure only pursuant to statutory 
authority. Since the United States dispatch agent may no longer be 
regarded as an employee or agent of the Department of Agriculture 
there appears no authority of law for the transfer or advance of any 
part of the appropriation made for miscellaneous expenses of the 
Department of Agriculture to him for expenditure. 

In this connection, however, it appears that pursuant to the pro- 
visions of section 4 of Executive Order No. 6166 of June 10, 1933, 
relative to the consolidation of disbursing functions, there has been 
established a regional disbursing office of the Division of Disburse- 
ment, Treasury Department, in New York City. No reason is ap- 
parent why arrangements should not be made with the Secretary of 
State and the Secretary of the Treasury for payment by such region- 
al disbursing office of accounts of public creditors for services ren- 
dered on behalf of the Department of Agriculture, at the request of 
the United States dispatch agent, thus eliminating any question as to 
advance of funds or renewal of the bond of that officer. 

Your questions are answered accordingly. 


(A~72951) 
ADVERTISING—NEWSPAPERS—REAL ESTATE SALES 


Where the terms of the Federal and State statutes as to the period of news 
paper advertisement in connection with real estate sales under order of a 
court are in conflict the terms of the Federal statutes are controlling as 
to sales ordered by Federal courts, but no provision having been made by 
Federal statute as to the rates to be paid the applicable State statute rates 
are for payment in the absence of controlling reasons otherwise. 


Comptroller General McCarl to the Attorney General, March 27, 1936: 

There is for consideration letter dated February 17, 1936, from 
the United States marshal for the western district of Texas, in 
reply to preaudit difference statement dated February 6, 1936, re- 
turned with voucher for $8.12 in favor of the El Paso Herald Post, 
wherein only $3.30 was certified for payment covering charge for 
advertising incident to the marshal’s sale of certain described lands 
and premises, said letter being as follows: 


I am herewith returning attached voucher and preaudit difference statement 
for further consideration and wish to call your attention to title 28, section 
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849 of the Federal code which provides that “no sale of real estate under any 
order, judgment or decree of any U. 8. court shall be had without previous 
publication of notice of such proposed sale being ordered and had once a week 
for at least four weeks prior to such sale * * *,” 

In private litigation cases all attorneys request and title examiners re- 
quire that title 28, section 849 be followed and that the publication be run 
four times. The rules of the court provide that in law cases the procedure 
prescribed by the laws of Texas shall be followed only when they do not 
conflict with the laws of the United States. Volume 12, article 3808, Vernon’s 
Annotated Statutes (Civil) of Texas, apparently conflicts with title 28, section 
849, U. S. Code, 1935. 

Newspapers of general circulation in this State do not care to print pub- 
lications for the amount allowed under the State law and for that reason 
the litigants and State courts generally disregard the provision of the State 
statute relative to the charges allowed under said statute. 

Because of the seeming conflict between the State and Federal statutes 
and the construction placed upon same as a result of your preaudit, it places 
the United States marshal in a very delicate position. If the publication is 
run three times only, attorneys generally, will advise their clients that same 
is insufficient and the title will not be good; while on the other hand, if the 
publication is run four times, the account may not be allowed by the Depart- 
ment. The marshal is also confronted with the difficulty of having the pub- 
lications printed for the price stated in the Texas Statutes. 

In view of the fact that it is anticipated that many similar publications will 
be required in this district in the future, it is important that the marshal be 
advised how to proceed in such matters. 

With the foregoing in mind, please advise if publications of notice of sale 
of real estate should be run four times, and if so, is the publisher entitled 
to the rate set out in “Statement of advertising rates”, because of the departure 
from the State statute to that extent. If not, would he be entitled to charge 
for four publications at the rate set out in the State statute instead of three 
as allowed in your preaudit. 


Vernon’s Annotated Texas Statutes (Civil), volume 12, article 3808, 
is as follows: 


The time and place of sale of real estate under execution, order of sale, or 
venditioni exponas shall be advertised by the officer by having the notice thereof 
published in the English language once a week for three consecutive weeks pre- 
ceding such sale, in some newspaper published in said county. The first of said 
publications shall appear not less than twenty days immediately preceding the day 
of sale. Said notice shall contain a statement of the authority by virtue of which 
the sale is to be made, the time of levy, and the time and place of sale; it shall also 
contain a brief description of the property to be sold and shall give the number 
of acres, original survey, locality in the county, and the name by which the land 
is most generally known, but it shall not be neeessary for it to contain field 
notes. Publishers of newspapers shall receive for publishing said sales fifty cents 
per square for the first insertion and thirty cents per square for subsequent inser- 
tions, to be taxed and paid as other costs, for such publication, ten lines shall 
constitute a square, and the body of no such advertisement shall be printed in 
larger type than brevier. No fee for advertising any property in a newspaper 
under the provisions of this article shall exceed the sum of five dollars. If there 
be no newspaper published in the county, or none which will publish the notice of 
sale for the compensation herein fixed, the officer shall then post such notice in 
writing in three public places in the county, one of which shall be at the court- 
house door of such county, for at least twenty days successively next before the 
day of sale. The officer making the levy shall give the defendant or his attorney 
written notice of such sale, either in person or by mail, which notice shall 
substantially conform to the foregoing requirements. 


Title 28, section 849 of the United States Code provides: 


No sale of real estate under any order, judgment, or decree of any United States 
court shall be had without previous publication of notices of such proposed sale 
being ordered and had once a week for at least four weeks prior to such 
sale * ° ® 


The only conflict between these Federal and State statutes is as to 
the period the advertisement must appear and of course the terms of 
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the Federal statute are controlling as to the sales under decrees or 
judgments of the Federal courts. Therefore, four insertions were 
properly made as provided in title 28, section 849, United States Code 
Annotated, and payment should be made therefor. 

The cited Federal statute makes no provision as to the rates which 
should be paid for such advertising but as it was done in Texas, the 
United States appears justified in applying the basis furnished by the 
provisions of Vernon’s Annotated ‘Texas Statutes (Civil), volume 12, 
article 3808, in making such payments, especially in the absence of 
controlling reasons as to the application of some other basis. 

Payment may be made at “50 cents per square [10 lines to constitute 
a square] for the first insertion and 30 cents per square for subse- 
quent insertions.” The voucher will be preaudit approved accordingly 
and returned through the usual channels for payment. 


(A-72714) 


LEAVES OF ABSENCE—SICK—GOVERNMENT PRINTING OFFICE—ACT 
OF MARCH 14, 1936 


The appropriation for payment of salaries of Government Printing Office 
employees for the fiscal year 1936 is available for payment of salaries of 
such employees during periods of sick leave of absence granted pursuant 
to and within the limitations of the act of March 14, 1936, 49 Stat. 1162. 

Under the act of March 14, 1936, 49 Stat. 1162, sick leave of absence may 
be substituted for leave without pay or annual leave taken by Govern- 
ment Printing Office employees because of sickness between January 1 
and March 14, 1936, only to the extent of sick leave accumulated from 
January 1, 1936, to date of return to duty following the period of absence 
at the rate of 14%, days per month. 

The setting up of 15 days’ sick-leave credit at the beginning of the leave year 
for use as needed is not authorized under section 2 of the act of March 
14, 1936, 49 Stat. 1162, sick leave granted thereunder being without 
regard to the leave year and on the basis of 144 days per month. 

Sundays, holidays, and nonwork days are charged as sick leave under the act 
of March 14, 1936, 49 Stat. 1162, whether compensation is paid on an 
hourly, daily, or other basis, but such days are excluded when immedi- 
ately preceding or following a period of sick leave if the employee was in 
a pay status immediately prior to or immediately following such Sunday, 
holiday, or nonwork day. 


Comptroller General McCar] to the Public Printer, March 27, 1936: 
There has been received your letter of March 21, 1936, as follows: 


The approval of the act of March 14, 1936, Public 472, 74th Congress, the 
purpose of which is to standardize sick leave and extend it to all civilian 
employees, raises many questions in the Government Printing Office. 

The first question to be considered is the availability of the appropriation 
for the fiscal year 1936 for the payment of sick leave, in view of the fact that 
it does not specifically so provide. Sick leave is not mentioned in the Legis- 
lative Appropriation Act for 1936 for the reason, of course, that prior to the 
passage of the act of March 14, 1936, no separate provision was made for sick 
leave for employees of the Government Printing Office. The appropriation is 
available, of course, for many things not specifically mentioned therein, and 
in view of the purpose of the act—which is to extend sick leave to all civilian 
employees from January 1, 1936—I feel that it is available for the payment 
of the leave in question, as it would seem that any appropriation which is 
available for the payment of salaries would be available to pay those excused 
under the act for the period of time so excused, 

Other questions on which I need your advice are: 
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1. May an employee who was absent from the office on account of sickness 
for any period between January 1 and March 14, 1936, be reimbursed for 
such time as was charged to leave without pay, provided, of course, that such 
time does not exceed the time allowed by the act and that the days for which 
he is reimbursed are charged to his sick-leave account? 

2. May an employee who was charged with annual leave for time lost on 
account of sickness between January 1 and March 14, 1936, have such charge 
changed to sick leave provided, of course, that he is otherwise entitled to sick 
leave? 

3. Is an employee entitled to more sick leave than he has accrued at the rate 
of one and one-quarter days a month, without the special approval provided for 
in section 3 of the act, or may 15 days be set up at the beginning of the year 
to the employee's credit to be taken as needed during the leave year? 

4. Are employees on an hourly or per‘diem basis to be charged for Sundays, 
holidays, and non-working days falling within the period of absence, or are they 
to be charged only for the days for which they otherwise would have worked? 
To illustrate: (1) An employee paid on an hourly basis under the 40-hour week 
law working 8 hours a day for 5 days a week—Monday to Friday, inclusive— 
goes on sick leave at noon Friday and reports for work at the beginning of his 
tour of duty Tuesday has actually lost one and one-half days’ working time. 
How much sick leave would he be charged with? (2) In view of the specific 
provision of law that hourly employees of the Government Printing Oflice shall 
be paid for all legal holidays, should such holidays falling within a period of 
absence on account of sickness be charged to sick leave? 

5. What deductions are to be made from accruing sick leave in cases of ab- 
sence without pay, and what is the minimum period of time without pay to be 
taken into consideration in reducing the amount of sick leave to which the 
employee is entitled, and the rate at which the accruing sick leave is to be 
reduced? 

6. When Congress adjourns it is hoped that the condition of the work will 
permit the return to the 8-hour 5-day week in lieu of the 6-day week now 
spread over 5 seven-hour days—Monday to Friday, inclusive—with 5 hours on 
Saturday. Will this return to the 8-hour day 5-day week have any effect on the 
accruing or granting of sick leave, having in mind particularly the charge to be 
made for the 5-hour Saturday? 

Your assistance in clearing up these questions, received in time to prepare 
the pay roll for the period ending March 31, will be greatly appreciated. 


Your conclusion that the appropriation for the payment of salaries 
of employees of the Government Printing Office is available to pay 
salaries during periods of sick leave granted pursuant to and within 
the limitations of the act of March 14, 1936, 49 Stat. 1162, is correct. 

Sections 2 and 3 of the act in question provide as follows: 



































Seo. 2. On and after January 1, 1936, cumulative sick leave with pay, at the 
rate of one and one-quarter days per month, shall be granted to all civilian 
officers and employees, the total accumulation not to exceed ninety days. Tem- 
porary employees, except temporary employees engaged on construction work at 
hourly rates, shall be entitled to one and one-quarter days sick leave for each 
month of service: Provided, That all such employees shall furnish certificates 
satisfactory to the head of the appropriate department or independent 
establishment. 

Sec. 3. Administrative officers may advance thirty days sick leave with pay 
beyond accrued sick leave in cases of serious disability or ailments and when 
required by the exigencies of the situation. 











Section 7 of the act provides: 





Sec. 7. The leave of absence herein provided for shall be administered under 
such regulations as the President may prescribe, so as to obtain, so far as 
practicable, uniformity in the application of this act. 





While the period of service for which sick leave accrues under the 
act began January 1, 1936, as provided by section 2 of the act, there 
is no indication that section 3, authorizing the advance of sick leave 
beyond accruals not to exceed 30 days, was intended to operate retro- 
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actively. Therefore, in answer to questions 1 and 2, you are advised 
that sick leave of absence—otherwise allowable under the act—may be 
substituted for leave without pay or annual leave taken by employees 
of the Government Printing Office between January 1 and March 14, 
1936, only to the extent of the sick leave which had accumulated for 
the period from January 1, 1936, to date of return to duty following 
the period of absence at the rate of one and one-quarter days per 
month. 

The act does not base the granting of sick leave on the entire leave 
year as does the act of the same date, authorizing “twenty-six days’ 
annual leave with pay each calendar year”, but sick leave is granted 
without regard to the leave year “at the rate of one and one-quarter 
days per month * * * the total accumulation not to exceed 
ninety days.” Accordingly, question 3 is answered in the negative. 

With reference to question 4, while the act of March 14, 1936, 
49 Stat. 1161, granting annual leave, provides that the time 
granted shall be “exclusive of Sundays and holidays”, the act here 
in question, providing for sick leave, is silent as to Sundays, holi- 
days, and nonwork days. The uniform rule has been, in construing 
leave statutes, that, unless the statute provides otherwise, Sundays, 
holidays, and nonwork days are included in the leave period, except 
that when immediately preceding or following a period of sick leave, 
Sundays, holidays, and nonworking days are for excluding from 
sick leave if the employee was in a pay status immediately prior to 
or immediately following such Sunday, holiday, or nonworking 
day. This rule is the same whether employees are paid by the hour, 
day, or otherwise. See 9 Comp. Dec. 24; 11 id. 357; 13 id. 799; 
4 Comp. Gen. 51, and 11 #d. 119. Note, particularly, the decision 
of July 14, 1924, reported in 4 Comp. Gen. 51, involving charwomen 
paid by the hour, wherein it was stated on page 52 as follows: 

* * * Assuming for the purpose of illustration that these employees are 
not required to work on Sundays or holidays and that they are required to 
work three hours on each week day except Saturday, and one and one-half 
hours on Saturday, then one who was on leave with pay from July 1 to 15, 
inclusive, would be charged with 15 days’ absence if on sick leave and 12 
days’ absence if on annual leave, and in either case would be entitled to (10 
by 3 plus 2 by 114) 33 hours’ pay. 

Question 5 is primarily a matter to be determined by the regula- 
tions to be issued by the President pursuant to section 7 of the act, 
and no decision by this office with reference thereto would appear 
necessary or proper at this time. 

Referring to question 6, the only effect the proposed change in the 
working schedule from 6 to 5 days per week will have on the grant- 
ing of sick leave will be as to the amount to be charged for a frac- 
tional part of Saturday, and no decision with respect thereto would 
appear necessary or proper, pending the promulgation of regulations 
by the President pursuant to section 7 of the act. 
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(A-71945) 


GOVERNMENT INSURANCE OF PRIVATE LOANS—ADMINISTRATIVE 
WAIVER OF NONCOMPLIANCE WITH REGULATIONS—FEDERAL 
HOUSING ADMINISTRATION 


A substantial compliance with regulations issued pursuant to the National 
Housing Act dated June 27, 1934, 48 Stat. 1246, by the Federal Housing 
Administrator in connection with free insurance by the Government of 
private modernization loans, creates no right to reimbursement on de- 
faulted notes, which do not in fact comply with the regulations, the con- 
trolling statute prohibiting the insurance of obligations not complying with 
= terms, conditions, and restrictions, as the Administrator shall pre- 
scribe. 

There is no basis or authority of law for an administrative regulation which 
attempts to create in an administrative officer the discretion to withhold 
application of the provisions of valid statutory regulations having the 
force and effect of law. 


Comptroller General McCarl to the Administrator, Federal Housing Adminis- 
tration, March 28, 1936: 


Consideration has been given to the matters contained in your 
letter of March 4, 1936, requesting a review of preaudit action taken 
by this office refusing certification for payment of 20 vouchers pro- 
posing to pay various financial institutions alleged losses under the 
insurance provisions of title I of the National Housing Act of 
June 27, 1934, 48 Stat. 1246. 

The vouchers were returned without certification for the reason 
that the notes on which losses were alleged did not comply in 
various particulars with the prescribed regulations to make them 
eligible for insurance, principally because the rate of return to the 
lending institution on the notes in question was in excess of that 
permitted by the regulations, but in some instances because the in- 
stallment repayment periods were not in accordance with such regu- 
lations. It is apparently admitted that the notes in question did not 
strictly comply with the regulations entitling them to insurance but 
payment of the alleged losses thereon is urged nevertheless on the 
basis of that there has been an administrative determination pur- 
suant to regulation no, 28 that such notes substantially complied with 
the regulations. 

An administrative determination of substantial compliance with 
the prescribed regulations cannot create a right to reimbursement on 
defaulted notes under the insurance provisions of title I of the 
National Housing Act where the notes in fact do not comply with 
the regulations. ‘To encourage loans by financial institutions for 
the purpose of financing alterations, etc., upon real property, or 
so-called modernization loans, the act authorizes free Government 
insurance against loss on such loans within certain limits and under 
certain conditions, but section 2 of the act, 48 Stat. 1246, expressly 
provides that— 


* * * No insurance shall be granted under this section * * * unless 
the obligation bears such interest, has such maturity, and contains such other 
terms, conditions, and restrictions, as the Administrator shall prescribe. 
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This provision is an absolute statutory prohibition against insur- 
ance of obligations not complying with such terms, conditions, and 
restrictions, as the Administrator shall prescribe. The regulations 
issued pursuant to the statute prescribing the terms, conditions, and 
restrictions on which loans will be insured are, therefore, statutory 
regulations having the force and effect of substantive law until 
rescinded or prospectively amended, and no right to Government 
reimbursement of losses can arise thereunder except upon a showing 
of full compliance with such prescribed terms, conditions, and re- 
strictions. In fact, as stated above, the statute itself affirmatively 
prohibits payment on any other basis. 

The terms, conditions, and restrictions on which modernization 
loans will be insured under title I of the statute are contained in 
regulations nos. 1 to 27, as published in The Amended Modernization 
Credit Plan issued by the Federal Housing Administrator. Regu- 
lation no, 28, on which reliance is placed to take the present cases out 
of the other regulations, appears to have been signed August 29, 1935, 
by the former Federal Housing Administrator but was not published. 
It provides: 

The Administrator may, in his discretion, at any time, or from time to time, 
make exceptions to, or waive or suspend the application of, any of the above 
regulations in any particular case or in all cases where, in his opinion, the 
purposes and aims of the Federal Housing Administration can be best at- 
tained thereby. 

There is no legal basis or authority for this regulation. It does 
not prescribe terms, conditions, and restrictions on which loans will 
be insured, but, on the contrary, it attempts to create in the Admin- 
istrator the right to withhold application of the regulations pre- 
scribed by the statute, to the end that loans may be insured and losses 
reimbursed in cases not within the regulations and therefore ex- 
pressly prohibited by the statute. _The statute makes no provision 
for the assumption of any such authority by the Administrator. 
Nothing is better settled in administrative law than the rule that pro- 
visions of valid statutory regulations have the force and effect of 
law, are general in their application, and may no more be waived 
than provisions of the statutes themselves. See United States v. 
Ripley, 7 Pet. 18, 25; United States v. Davis, 132 U. 8. 334; 10 Comp. 
Gen. 242; 4 id. 363, 480; 2 id. 342; 26 Comp. Dec. 99; 22 id. 181; 
21 id. 482. 

The statute grants insurance free of charge on certain conditions. 
Such legislative grants are to be strictly construed in favor of the 
Government. See Coosaw Mining Co. v. South Carolina, 144 U. 8. 
550; Cornell v. Coyne, 192 U. S. 418; In re McClure Co., 21 F. (2d) 
538; Franciscus Realty Co. v. Commissioner of Internal Revenue, 39 
F, (2d) 583; Jn re Beale, 2 F. Supp. 899. See also, Rock /sland, etc., 
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R. R. vy. United States, 254 U. S. 141, 143, in which the court said: 
“Men must turn square corners when they deal with the Government. 
If it attaches even purely formal conditions * * * those con- 
ditions must be complied with.” 

In the cases here involved, since it appears the obligations held by 
the institutions were not strictly within the regulations and, there- 
fore, not within the terms of the statute, it follows that said obli- 
gations were not entitled to insurance under the statute. Conse- 
quently, the losses claimed are not legal obligations of the United 
States and appropriated funds are not available for their payment. 

Accordingly, upon review, the preaudit action on the vouchers in 
question must be and is sustained. The vouchers will be retained 
in this office. 


(A-71918) 


INTEREST—COMPUTATION—LEAP YEAR 


The amount of interest payable on semiannual interest notes given the United 
States in connection with loans to private steamship corporations for any 
part of the interest period in the event of prepayment of the principal in 
a note year of 366 days (leap year) would be that fraction of the interest 
for the semiannual period whose numerator would consist of the actual 
number of days accrued, and whose denominator would be the actual num- 
ber of days involved in the semiannual period. 


Acting Comptroller General Elliott to the Secretary of Commerce, April 1, 1936: 
Reference is had to your letter of March 3, 1936, as follows: 


The Cherokee-Seminole Steamship Corporation and the New York & Miami 
Steamship Corporation, two affiliated borrowers from the construction loan 
fund (U.S. C., title 46, section 870, etc.), recently prepaid all of the notes repre- 
senting the balances of their loans, with interest to date of payment, February 
20, 1936. There were several series of notes covering these balances, but the 
notes in each series were substantially in the following form: 

“On or before the 7th day of November 19—, for value received, the New 
York and Miami Steamship Corporation and the Clyde Steamship Company, 
corporations duly organized and existing under the 1 aws of the State of Maine, 
respectively, jointly and severally promise to pay to the United States of 
America, or order, at the office of the United States Shipping Board, Wash- 
ington, D. C., in gold coin or its equivale nt in funds current in New York City, 
the sum of thirty-nine thousand nine hundred thirty-three dollars ($39,933) 
vo to pay interest thereon at the rate of five and one-quarter per centum 

544%) per annum, payable semiannually, in like coin or such equivalent at 
said office on the — day of November and the — day of May in each year 
until the principal hereof is paid, 

“This note is one of a series of fifteen notes, aggregating five hundred ninety- 
nine thousand dollars ($599,000), principal amount, of like form and tenor 
save for their respective numbers, amounts, and dates of maturity, all given to 
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secure repayment of a loan made the New York and Miami Steamship Corpora- 
tion, at the request of the Clyde Steamship Company, for use in aid of the 
construction of the American steel vessels or steamship Jroquois and Shawnee. 

“This note is secured by a first preferred mortgage on said steamships Jroquois 
and Shawnee dated July —, 1927, and has been negotiated and received by 
the holder hereof subject to all the terms and conditions of said mortgage, and 
is secured thereby to the same extent as if said mortgage were set out herein 
in full. In case of any default on the part of the New York and Miami Steam- 
ship Corporation in the observance or performance of any provision, agree- 
ment, or covenant contained in said mortgage, this note may, at the option of 
the holder, be declared and become immediately due and payable. It may be 
redeemed at any time, by payment of the principal amount herevf with interest 
thereon computed to the date of payment. 

“In witness whereof the undersigned have executed this note on the — day 
of July 1927.” 

Pertinent information with regard to the several series of notes involved in 
this transaction is shown below: 


Maturity Date to Interest 








| 


Vessels under mortgage securing notes as date of |whichinter-| rate per 

» next note est paid annum 

Percent 
a a tl cit aecninteneemesiiipinbigbiatsiedl 6/ 5/25 6/ 5/36 12/ 5/35 4% 
8. 8. Cherokee and Seminole... ...................-...- 8/18/25 8/18/36 2/18/36 4% 
8. 8. Cherokee and Seminole...........-. Eiaepaeselieieealbaniae 0/ 8/25 9/ 8/36 9/ 8/35 4% 
I i a is eteniaiods elt a aa 12/10/26 12/10/36 | 12/10/35 54 
OS OR ae caddis dieettitahsinteiilcaestahaindaria 5/12/27 1l/ 7/36 | ll/ 7/35 5% 
8. 8. Iroquois and Shawnee... -................-.-.---- /21/27 1l/ 7/36 1l/ 7/35 5% 

i 





On February 20, 1936, these companies paid under pro‘est the amounts of 
accrued interest billed by the United States Shipping Board Bureau on each 
series of Lotes, computed in each case for the number of elapsed days from 
date of last note payment, with credit for such interest as may have been 
paid on semiannual dates, as in the case of the first and second series of notes 
indicated above. In computing uccrued interest to February 20, 1936, the daily 
rate was based on a 365 day year. 

The companies protested this basis of billing, pointing out that due to leap 
year the note year in each case would have 366 days and that the accrual 
should, therefore, have been made on the basis of a daily rate representing 
1/366th of a year’s interest. On this basis the Cherokee-Seminole Steamship 
Corporation and the New York & Miami Steamship Corporation claim to have 
been overcharged $73.72 and $39.55, respectively, and request refund of these 
amounts. 

Interest payments on loans from the construction loan fund are ordinarily 
deposited as “Miscellaneous receipts” of the United States Treasury as soon as 
received, but in view of the protest made by these companies, these interest 
payments are being held in suspense pending your decision as to whether 
interest should be computed on a 365 or a 366 day year in these instances. 


It is understood from your submission that the interest rate on the 
involved notes is the per-annum rate and that the interest is payable 
semiannually. Such being the case the note year here involved con- 
sists of 366 days. Hence, the computation of accrued interest for 
any part of the semiannual period would be that fraction of the 
interest for said semiannual period whose numerator would consist 
of the actual number of days accrued, and whose denominator would 
be the actual number of days involved in the semiannual period. 

Your question is answered accordingly. 
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(A-70529) 


ALIENS—DEPORTATION EXPENSES 


The appropriation “Salaries and expenses, Immigration and Naturalization 
Service, 1985”, 48 Stat. 569, is properly chargeable with the deportation 
expenses of an alien brought to the United States under extradition at 
the request of a State and turned over to the immigration authorities 
after conclusion of the State prosecution proceedings. 


Acting Comptroller General Elliott to the Secretary of Labor, April 3, 1936: 
There has been received your letter of January 23, 1936, as follows: 


William Marsden, an alien and a subject of Great Britain, was brought from 
England to the United States under an extradition order signed by the Presi- 
dent upon the request of the Governor of Massachusetts. He sailed from 
England August 18, 1934, on the steamship Laconia of the Cunard White Star, 
Limited, and arrived in Boston, Massachusetts, August 27, 1934. Upon arrival 
in Boston the alien was given a hearing by a board of special inquiry to 
determine his right to enter the United States under the immigration laws, 
He was found to be inadmissible and was ordered excluded and returned to 
England at the expense of the steamship company. However, deportation was 
suspended by the Department pending completion of criminal prosecution and 
the alien was released to the State of Massachusetts. Upon completion of 
the prosecution the alien was returned to the Immigration and Naturalization 
Service and deported on the steamship Britannic of the Cunard White Star, 
Limited, sailing from Boston on September 23, 1934. 

The Cunard White Star, Limited, has filed, through the State Department, a 
claim in the amount of $110.00 covering transportation of the alien from 
Boston to England. 

There are enclosed copies of letters exchanged between this Department and 
the Department of State, under dates of December 23, 1935, and January 10, 
1936, regarding this matter and I shall be glad if you will advise me whether 
the cost of returning William Marsden to England is a proper charge against 
the appropriation “Salaries and expenses, Immigration and Naturalization 
Service.” 


In view of the fact that this alien was brought to the United 
States under extradition at the request of the Governor of Massa- 
chusetts, there is no basis for charging the cost of his return to Eng- 
land to the Cunard White Star, Limited, which brought him to the 
United States and on which line he was, after the prosecution, 
deported to England. 

The appropriation “Salaries and expenses, Immigration and Natu- 
ralization Service, 1935 (65805)”, act of April 7, 1934, 48 Stat. 569, 
provides: 

For enforcement of the laws regulating immigration to, the residence in, and 
the exclusion and deportation from the United States of aliens, * * * care, 
detention, maintenance, transportation, and traveling expenses incident to the 
deportation and exclusion of aliens, * * * as authorized by law, in the 


United States and to, through, or in foreign countries; * * * and for all 
other expenses necessary to enforce said laws, * * * 


When the State of Massachusetts concluded the prosecution of 
this alien and turned him over to the immigration authorities it had 
no further interest in him; and as his status was then such that he 
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should be deported, and he was deported, the appropriation quoted, 
supra, is properly chargeable with the deportation expenses involved. 


(A-71263) 


MEDICAL TREATMENT—PRIVATE PHYSICIANS—EMPLOYMENT 
WITHOUT ADMINISTRATIVE AUTHORIZATION 


Private physicians may not be paid for services secured by the commanding 
officer of a naval hospital in connection with a diagnosis and operation 
on a Civilian Conservation Corps enrollee where the employment was 
not authorized by the Navy Department as required by applicable admin- 
istrative regulations. 


Decision by Acting Comptroller General Elliott, April 6, 1936: ° 

There are for consideration claim of Dr. Orman C. Perkins, in 
the sum of $50, and claim of Dr. E. Jefferson Browder, in the sum of 
$300, for medical services rendered Joseph Lincoln Breiner, Civil- 
ian Conservation Corps enrollee on October 16, 1935, at the United 
States Naval Hospital, Brooklyn, N. Y. 

The report shows that Joseph Lincoln Breiner, Civilian Con- 
servation Corps enrollee no. 2-164762, was admitted to the United 
States Naval Hospital, Brooklyn, N. Y., from Company No. 1278, 
C. C. C., camp S—58, Hope, N. J., on September 21, 1935. It is 
stated that his case was diagnosed as an abscess on the brain; that 
it was deemed advisable and necessary because of the unusual char- 
acter of the symptoms to consult a specialist, Dr. Orman C. Per- 
kins, who confirmed the diagnosis; that an operation was decided 
upon, and as it was considered to be of a special nature beyond the 
skill of the staff at the naval hospital, the commanding officer of the 
naval hospital, acting on his own responsibility in view of the cir- 
cumstances in the case, called in specialists without referring the 
matter to the Bureau of Medicine and Surgery, Navy Department, 
for authority for the employment of specialists, and that Dr. E. 
Jefferson Browder was requested to perform the operation, which 
he did on October 16, 1935, draining the abscess. The patient died 
October 20, 1935. 

The Chief of the Bureau of Medicine and Surgery states in 
fourth endorsement of December 5, 1935, that while the action of 
the commanding officer of the naval hospital in so securing the 
services of the specialists is questionable from an administrative 
standpoint, in view of all the circumstances, including the grave con- 
dition of the patient, that Bureau considers the employment of 
specialists was necessary and proper and recommends that the bills 
be paid. The bill submitted by Dr. Perkins in the sum of $50 is 
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for consultation services, and that of Dr. Browder in the sum of 
300 for performing the operation (brain abscess) on the enrollee. 

The act of March 31, 1933, 48 Stat. 22, for the relief of unemploy- 
ment provides as follows: 

* * * The President is further authorized, by regulation, to provide for 
housing the persons so employed and for furnishing them with such * * * 
medical attendance and hospitalization, * * * as may be necessary, dur- 
ing the period they are so employed, * * * 


The authority of the President under the provisions of that act 
was extended to and including March 31, 1937, by section 14 of the 
joint resolution of April 8, 1935, 49 Stat. 119, which resolution also 
provided that of the funds appropriated therein there shall be avail- 
able for the Civilian Conservation Corps the sum of $600,000,000. 

War Department Regulations, Relief of Unemployment, Civilian 
Conservation Corps, dated May 15, 1935, provide as follows: 

93. Medical attendance and hospitalization.—a. A duly enrolled member of, 
or accepted applicant for enrollment in, the Civilian Conservation Corps will 
be furnished necessary medical attendance and hospitalization for injury or 
disease not the result of his own misconduct. * * * Medical care will not 
include definitive treatment for long-continued cases, elective surgical opera- 
tions, or dental work other than emergency. When hospitalization is required, 
Army, Navy, United States Public Health, Indian, and Veterans’ Administration 
hospitals will be used if available and in the vicinity of Civilian Conservation 
Corps camps. If such hospitals are not available, hospitalization and medical 
attendance, except when the injury or disease is due to misconduct, will be 
arranged for by corps area commanders in civilian hospitals at the expense of 
emergency conservation funds allocated to the Surgeon General. 

The regulations established under the authority of the act of March 
31, 1933, therefore, provide for medical treatment for enrollees of 
the Civilian Conservation Corps in the Army, Navy, United States 
Public Health, Indian, and Veterans’ Administration hospitals, if 
available. Under these regulations the hospital service to be fur- 
nished in this case was in the naval hospital to which the patient was 
admitted and subject to the ordinary rules for the conduct of that 
hospital. If the medical officers on duty there were not sufficiently 
skilled to furnish the required service, the commanding officer had 
no authority, without approval of the Navy Department, to employ 
others in his opinion more skilled. Paragraph 1189 (4), Navy Regu- 
lations, 1920 (par. 3163 of the Manual for the Medical Department 
of the Navy, 1927, merely repeats the cited paragraph of the regula- 
tions) is addressed to the right of an officer of the Navy to the serv- 
ices of a specialist when the services of a naval medical officer are 
available, and requires the approval of the medical officer in charge, 
that is, a determination by the officer in charge that in his opinion he 
is not sufficiently skilled to properly treat the affection and, also, 
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“the prior authority of the Chief of the Bureau of Medicine and 
Surgery.” If such prior authority of the Bureau of Medicine and 
Surgery is required to procure the services of a specialist in the case 
of an officer, involving as it does a determination that medical officers 
of the Navy available are not sufficiently skilled, equal authority is 
required for the Navy to employ specialists for patients properly 
admitted to naval hospitals from other branches of the Government 
service, 

The Medical Department of the Navy is not maintained to provide 
medical officers to select civilian specialists for the treatment of 
patients in naval hospitals but is maintained to furnish medical and 
surgical services to the patients properly admitted thereto. If in 
any case of an obscure affection or unusual symptoms the services of 
a specialist are believed to be necessary, the matter is one for con- 
sideration by the Navy Department. In this case there seems to have 
been no question of emergency not permitting reference of the matter 
to the Navy Department in Washington as the patient was admitted 
September 21, 1935. The services of the physicians whose claims have 
been submitted having been secured without legal authority therefor, 
the claims necessarily must be disallowed. 


(A-72307) 
CONTRACTS—PERFORMANCE—DAMAGE TO COMPLETED BUILDINGS 























A contractor need not be required to repair a public building constructed by 
him and damaged by an explosion of gas which entered the building from 
a broken gas main where the building was completed, accepted, and 
occupied at the time of the explosion, notwithstanding final settlement 
under the contract was delayed because of minor financial adjustments. 


se Cnet General Elliott to the Secretary of the Treasury, April 7, 
1936: 


Consideration has been given your letter of March 11, 1936, in 
pertinent part as follows: 


At 8:10 a. m. on February 11, 1986, a gas explosion occurred in the new 
Glendive, Montana, Post Office, which caused extensive damage to the building. 
It is estimated that the cost of restoration will amount to approximately 
$21,000.00, including a construction cost of $12,500.00. The building had been 
completed under contract T1PW-1636, dated February 20, 1985, with John 
Sterhan, Glendive, Montana, and was occupied by the Post Office Department, 
but final settlement of the contract has not yet been authorized. 

There is forwarded herewith photostatic copy of a report made to the Pro- 
curement Division by Inspection Engineer England and Mechanical Engineer 
Brennan, dated February 18, 1986, which contains a full review of the facts 
brought to light by their investigation of the matter. It appears from this 
report that the first of a series of explosions occurred in the postmaster’s 
office on the first floor of the building, probably as a result of the striking of 
a match by one of the custodial employees or from an electric spark at a wall 
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switch. Shortly after the damage occurred it was discovered that gas was 
issuing from a leak in a gas main under the street bordering one side of the 
site, near the northeast corner of the building. From this fact and from other 
evidence in the case, the conclusion seems fairly clear that the gas main 
broke because of unusually cold weather during the month previous to Febru- 
ary 11th; that the gas, which was under a thirty-pound pressure, percolated 
through the subsoil strata and into a subdrain pipe; that it found its way 
thence into the basement of the building through openings at the top of a 
sump; and that it then passed through sleeve openings in the first floor into the 
postmaster’s room and generally throughout the building. The gas was a 
natural gas which is said to be odorless, and the extent of the damage indi- 
eates that a large amount of the gus had found its way into the buildings. 
The gas main was owned by the Montana-Dakota Power Company. 

The building, as previously stated, was occupied at the time of the explosion, 
the post office facilities having been moved in on November 30, 1935, when 
the building was practically completed. Prior thereto, final inspection of both 
construction work and mechanical equipment had been made, and final inspec- 
tion reports listing defects and omissions had been made for both branches of 
work, under dates of November 22, 1935, and November 25, 1935, respectively. 
The contractor had been forwarded lists of the defects and omissions in letters 
from the district engineer dated November 25, 1935, and December 4, 1935, and 
had been directed to complete the work in conformity with instructions con- 
tained in the lists. These letters likewise stated that the construction engi- 
neer had been directed to report to the district engineer when the defects 
and omissions had been corrected. The construction engineer reported under 
date of December 16, 1935, that the contract had been completed in a satis- 
factory manner, including all items in the above-mentioned lists, except as to 
two minor items which are not here material. One related to the refinishing 
of certain steel screws to match door holders, and in this respect the contractor 
followed the contract requirements for refinished steel screws, rather than the 
requirements of the inspection engineer that brass, bronze, etc., screws be sub- 
stituted; and the other involved defective materials in certain painting work, 
for which an adequate deduction was made under date of December 27, 1935. 
The construction engineer’s report did not take into account the recommenda- 
tions in the final inspection report that certain deductions be made in connec- 
tion with defective concrete and brickwork which it was impracticable to 
correct; but these recommendations will require only that minor financial ad- 
justments be made. 

It thus appears that the building was entirely completed on December 16, 
1935. Besides the financial adjustments before mentioned and a request of 
the contractor for an extension of time because of certain delays, only two 
items prevented final settlement of the contract prior to February 11, 1926, 
namely, that the contractor had not furnished a certificate of sewer connection 
from the building to the city sewer and a certificate of hydrostatic test of hot 
water and storage tanks, in accordance with Federal Specification WW-P-541. 
These certificates were requested on February 19, 1936. A balance of $6,371.43 
remains due under the contract. 

The foregoing facts give rise to two main issues: (1) Whether the Montana- 
Dakota Power Company is liable for the damage, and (2) whether the risk 
of loss was on the contractor and the Government may require him under the 
contract to restore the building. While ultimately the first issue will perhaps 
be of greater importance, the immediate problem relates only to the second, 
in view of the fact that prompt steps must be taken for the restoration of the 
building and that a decision must be made as to the duties of the contractor 
in connection therewith. 

Consideration has been given your decision of July 3, 1935 (A-61838), in 
regard to damage to an oil switch in the Post Office Department Building, 
Washington, D. C., which occurred at a time when that building was “practi- 
cally finished” and was occupied by the Government. It was there held, under 
articles 2, 10, and 16 (c) of the contract, that the risk of loss was on the con- 
tractor at the time of the accident, and your opinion states that a contractor is 
subject to such risk until “final acceptance” of the work, and that a “formal 
acceptance” is contemplated by the cited provisions of the contract. The ques- 
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tion presented here is whether under the circumstances of this case the building 
had been accepted at the time of the explosion. 

It is to be noted that there are several important differences between the 
facts presented here and those involved in your decision of July 3, 1935. In 
that case the building had not been entirely completed by the contractor, and 
there had been no final inspection; whereas, in the pending case the building 
had been entirely completed and the work had been formally approved by the 
Government inspectors, in addition to the occupancy. Here only the furnishing 
of certain certificates and agreement upon minor financial adjustments re- 
mained to be accomplished before final settlement of the contract could have 
been made. The building had been “formally accepted”, by occupancy and by 
approval of the work on final inspection, as far as buildings are ever formally 
accepted in the usual practice of the Department, short of final settlement of 
the contract. It had not been accepted if such acceptance can be accomplished 
only by final settlement of the contract; but in this regard it must be borne in 
mind both that the adjustments which often delay final settlement for months 
have in many cases no relation to the acceptability of the building constructed 
under the contract, and that the term “acceptance” is a word of act which in 
building construction cases is concerned with actual approval of the work by 
the owner, as evidenced by acts on his part recognizing that the work has been 
satisfactorily completed and appropriating the benefits thereof. The authorities 
on this subject are fully reviewed in Department letter of April 30, 1935, submit- 
ting the Post Office Department Building case for your decision. 

The Department feels that under the circumstances of this case the building 
had been accepted and that the risk of loss had in consequence shifted to the 
Government. Steps have been taken to secure the necessary funds for restor- 
ing the building, which it may be necessary to use even though an attempt 
must be made to require the contractor to restore the building under his con- 
tract. A preliminary decision is necessary, however, whether the obligations 
of the contractor have been satisfied and the restoration of the building may 
be undertaken without regard thereto, or whether the restoration must be per- 
formed by the contractor or at his expense, leaving him rather than the Gov- 
ernment to look to the Montana-Dakota Power Company for ultimate reim- 
bursement. 

The matter is submitted for your decision as to this question, and, as the 
work of restoring the building is urgently needed, it will be appreciated if you 
will advise the Department of your decision at the earliest possible date. 





The contract referred to was on the standard Government form 
of construction contract and contained the following provisions: 


ARTICLE 2. * * * Upon completion of the contract the work shall be 
delivered complete and undamaged. 
2 * ” m o - am 
Article 10. * * * The contractor * * * shall be responsible for 


the proper care and protection of all materials delivered and work performed 
until completion and final acceptance. 


+ * a * > a . 
ArgTicaz 16. * * * 
7. o * + * o * 


(c) All material and work covered by partial payments made shall there- 
upon become the sole property of the Government, but this provision shall not 
be construed as relieving the contractor from the sole responsibility for the 
eare and protection of materials and work upon which payments have been 
made or the restoration of any damaged work, or as a waiver of the right of 
the Government to require the fulfillment of all of the terms of the contract. 


Article 2 of the contract required the contractor to deliver the 
building complete and undamaged, and articles 10 and 16 (c) made 
the contractor responsible for the care and protection of all work 
done and material delivered until completion and final acceptance. 
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The occupancy of the building before final acceptance was entirely 
within the control of the contractor and the method of protection 
within his discretion. See Murch Brothers Construction Co., Inc. v. 
United States, no, M-92, decided by the Court of Claims of the 
United States, June 3, 1985. The law is well settled that a con- 
tractor who has undertaken to complete an entire structure is re- 
quired to replace a building destroyed by fire, explosion, or other- 
wise, except through the fault of the owner, at any time prior to 
completion and final acceptance. See 6 Comp. Gen. 261; United 
States v. Fidelity Co., 236 U. S. 512; and United States v. Ansonia 
Brass Co., 218 U. S. 452, 468. Hence, determination of the matter 
here presented is dependent upon the question of fact as to whether, 
at the time of the explosion on February 12, 1936, the construction 
of the building, as required by the contract, had been completed 
by the contractor and finally accepted by the Government. In your 
letter, supra, said question of fact is answered in the affirmative. 
The facts stated in said letter and copies of certain telegrams, letters, 
and reports submitted therewith appear to support such a conclusion. 

While occupancy, alone, is not conclusive of acceptance—it being 
necessary that all work required be completed in fact, and approved 
after final inspection—final settlement is not essential. Completion 
and final acceptance are conditions precedent to final settlement 
which may be made long thereafter. 

Under the facts and circumstances stated in your letter, the con- 
tract here in question does not require that the contractor repair 
the damaged building. 


(A-69819) 


COMPENSATION—ACCUMULATED ANNUAL LEAVE TAKEN SUBSE- 
QUENT TO EMPLOYEE’S TRANSFER— DEPARTMENT OF AGRI- 
CULTURE 


The provision of the act of July 24, 1919, 41 Stat. 262, authorizing payment for 
annual leave accumulated by employees of the Office of Experiment Sta- 
tions, Department of Agriculture, assigned to certain stations, at the rate 
prevailing during the year such leave of absence accumulated, is not appli- 
cable to such an employee who delays the leave taking until after transfer 
to the Bureau of Plant Industry of said Department, and he may be paid 
only at the rate at which carried on the rolls while taking such leave. 


Acting Comptroller General Elliott to T. B. McClelland, April 8, 1936: 
Your letter of December 23, 1935, has been considered as a claim 
for salary adjustment with respect to leave taken under circum- 
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stances reported by the Chief, Bureau of Plant Industry, in letter of 
January 7, 1936, as follows: 


Mr. McClelland was employed as principal horticulturist in the Office of 
Experiment Stations of this Department, headquartered at Mayaguez, Puerto 
Rico, at a salary of $5,600 per annum with a deduction of $200 per annum for 
perquisites, his net salary being $5,400 per annum. Effective July 1, 1934, he 
was transferred from the Office of Experiment Stations to the Bureau of Plant 
Industry, moving from Mayaguez, Puerto Rico, to Coconut Grove, Florida. 
Effective July 1, 1934, his title was changed to senior horticulturist, and his 
salary to $4,600 per annum, with a deduction of $220 per annum for perquisites, 

A letter of authorization was issued to him dated July 13, 1934, providing 
for his transfer to Miami, Florida, a copy of which is enclosed. He left Maya- 
guez on July 25, 1934, and reported for duty at Coconut Grove, Florida, on 
September 27, 1934. He applied for annual leave covering the periods July 31 
and August 1, and August 8, 1934, to September 26, 1934, inclusive, a total of 41 
days. Upon his transfer to this Bureau, he brought as a credit a total of 41 
days of accrued leave. 


You were paid at the salary rate in effect at the time your leave 
was taken and your claim is for an adjustment based on the salary 
received at the time the leave accrued. 


The acts of June 30, 1914, 38 Stat. 441, and July 24, 1919, 41 Stat. 
262, provide as follows: 


Hereafter employees of the Department of Agriculture assigned to permanent 
duty in Alaska, Hawaii, Porto Rico, and Guam may, in the discretion of the 
Secretary of Agriculture, without additional expense to the Government, be 
granted leave of absence not to exceed thirty days in any one year, which 
leave may, in exceptional and meritorious cases where an employee is ill, be 
extended, in the discretion of the Secretary of Agriculture, not to exceed thirty 
days additional in any one year. 

* * * Provided further, That hereafter employees of the Department of 
Agriculture assigned to permanent duty in the Virgin Islands shall be entitled 
to the same privileges as to leave of absence as are conferred upon employees 
assigned to Alaska, Hawaii, Porto Rico, and Guam by the act of June 30, 
1914 (thirty-eighth Statutes at Large, page 441), and if any employee of the 
agricultural experiment stations of the United States in Alaska, Hawaii, Porto 
Rico, Guam, or the Virgin Islands shall elect to postpone the taking of any 
or all of the annual leave to which he may be entitled under the said act of 
June 30, 1914, he may, in the discretion of the Secretary of Agriculture, subject 
to the interests of the public service, be allowed to take at one time unused 
annual leave which may have accumulated within not to exceed four years, 
and be paid at the rate prevailing during the year such leave of absence has 
accumulated. 


Section 484 of the Administrative Regulations of the Department 
of Agriculture (now included in the Fiscal Regulations) effective 
July 1, 1924, provides as follows: 


* * * Provided, That if any employee of the agricultural experiment sta- 


tions of the United States in Alaska, Hawaii, Porto Rico, Guam, or the 
Virgin Islands shall elect to postpone the taking of any or all of the annual 
leave to which he may be entitled during any calendar year, he may, subject 
to the interests of the public service, in addition to any annual leave which 
may be properly granted him by reason of his service during the current 
calendar year, be allowed to take at one time unused annual leave which may 
have accumulated within not to exceed three calendar years immediately 
preceding the current calendar year and be paid while taking such accumulated 
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leave at the average rate or rates of his salary separately computed by years 
for each of the several elapsed calendar years. 


Section 486 provides: 


Employees transferred from other departments or from one bureau or office 
to another within the department, may be allowed the unused portion of leave 
which accrued in the other department or bureau upon certificates obtained 
from the department or bureau from which the transfer is made showing 
the amount of leave unused at the time of transfer. 

Under the above quoted statutes and regulations the leave of 
absence was a privilege and not a legal right. See also, paragraph 
480 of the Fiscal Regulations of the Department of Agriculture and 
the statutes therein cited. In the absence of a statute specifically 
so providing, there is no authority to pay an employee salary for 
accrued unused leave of absence subsequent to his separation from the 
service. 14 Comp. Gen. 738 and decisions therein cited. In the case 
of a transfer, however, it has been held that there is no legal objection 
to the practice in some of the executive departments, under regula- 
tions, to allow an employee after such transfer leave of absence 
accrued while serving in the other bureau or department. 26 Comp. 
Dec. 379. 

Had your accrued leave been granted and taken while in the 
Office of Experiment Stations, you would have been entitled under 
the provisions of the act of July 24, 1919, and section 484 of the 
Fiscal Regulations, supra, to payment, while taking such leave, at the 
average rate or rates of your salary separately computed by years 
for each of the several elapsed calendar years. However, the pro- 
visions of this statute, authorizing such payments, are applicable 
only to employees of the agricultural experiment stations located at 
the places specified in the act. That is to say, the application of the 
statute is limited to the employees whose salaries are payable from 
the appropriations for such stations. 

Upon your transfer from the rolls of the Office of Experiment 
Stations to the rolls of the Bureau of Plant Industry, the appro- 
priation for the payment of salaries to employees of the agricultural 
experiment stations was no longer available for payment to you of 
salary as an employee of the Bureau of Plant Industry, such pay- 
ment being prohibited by section 3678, Revised Statutes, which pro- 
vides that all sums appropriated for the various branches of expendi- 
ture in the public service shall be applied solely to the objects for 
which they are respectively made, and for no others. Since there 
is no statute authorizing the payment to employees of the Bureau 
of Plant Industry, while on leave, of salary at a rate other than 
that at which they are carried on the rolls while taking such leave, 
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there is no authority to charge the appropriation, available for 

salaries of its employees, for payment to you of the difference be- 

tween the amount received as salary during the time your leave 

accumulated while an employee of the Office of Experiment Stations 

and the amount received as salary during the time your leave was 

taken while an employee of the Bureau of Plant Industry. 
Accordingly, your claim must be, and is, disallowed. 


(A-67480) 


POST OFFICES—BRANCHES ESTABLISHED IN GOVERNMENT AGEN- 
CIES—COMPENSATION IN ADDITION TO REGULAR PAY OF GOV- 
ERNMENT PERSONNEL 


The establishment and operation of branch post offices in Government depart- 
ments and establishments, the expenses of which are charged to and the 
service performed by personnel of the department or establishment con- 
cerned, are unauthorized unless specifically provided for by statute, and 
personnel expense payments in connection therewith should be discontinued. 

Payment under contract of compensation by the Post Office Department to a 
navy-yard employee for the operation of a branch post office in public 
quarters at the navy yard, with heat, light, and a safe furnished by the 
Navy Department, is in violation of section 403, Postal Laws and Regula- 
tions, 1932, requiring such post offices to be operated “by persons not in 
the classified service who are required to furnish quarters * * * heat, 
light”, etc., and also the dual compensation statutes. 


Acting Comptroller General Elliott to the Secretary of the Navy, April 9, 1936: 

With reference to my letter to you of January 10, 1936, requesting 
certain information relating to the operation of the branch post 
office at the Navy Yard, Charlestown, Mass., by one Lois H. An- 
thony with compensation at $1,000 per annum, who, also, is carried on 
the rolls of the navy yard as “stenog.—Type C. A. F. 2” with salary 
of $1,800 per annum (the salary having been $1,680 prior to Sept. 1, 
1935), there has been received your reply of March 10, 1936, as 
follows: 


Reference is made to your letter of January 10, 1936, A-67480, requesting 
information concerning the conduct of the Navy Yard Branch Post Office, 
Boston, Mass. 

Miss Lois H. Anthony has been clerk-in-charge of the Navy Yard branch 
post office since December 6, 1926. Mr. Francis X. Gale has been employed 
there as her assistant since September 1, 1935. 

The duties of these two employees are practically limited to the handling 
of mail under Post Office Department regulations. The practice of allowing 
Navy Department pay to employees of the yard post office was adopted in con- 
sideration of the extra accommodation to the navy yard and ships at the yard 
by the establishment of this branch—the service prior to this time having 
been rendered from the branch post office at City Square, Charlestown. 

The establishment of the Navy Yard Branch Post Office, Boston, Mass., was 
authorized by the Department in letter dated December 8, 1921, in reply to a 
letter of the commandant of the Boston Navy Yard of November 17, 1921, 
which outlined the conditions, including the furnishing of quarters by the 
Navy Department, etc. Copies of these letters are enclosed. A letter proposing 
an arrangement, as approved by the Department, was sent by the commandant 
of the Boston Navy Yard to the Boston postmaster, who referred the matter to 
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the Post Office Department. Within the Post Office Department, the proposal 
then took the form of a transaction between that Department and Arthur 
F. Macey, the yard employee who was selected by the commandant to have 
charge. The result was a contract between these two parties, the consider- 
ation being $1.00 per year payable to Macey. This transaction took place 
without official reference to the (then) commandant, who afterward made 
inquiry and was furnished a copy of the contract. 

This form of contract was renewed periodically; the compensation was in- 
creased to $500 per annum, to $575, and finally to $1,000 per annum. It seems 
that each contract was treated by the Post Office Department as a transaction 
between that Department and the clerk-in-charge and without reference to the 
commandant. 

Attention is invited to the enclosed statement from Miss Anthony with 
reference to the disposition of sums received under the contract by her as 
clerk-in-charge. Special assistants, either civilians or enlisted men, have been 
detailed temporarily by the commandant, in emergencies, from time to time, 
because of temporary absence of one of the regular employees of the office, or 
to take up an extra load as in the case of the Christmas season. 


The statement from Miss Anthony referred to in your letter is 
dated February 28, 1936, and reads as follows: 


1. With reference to the compensation of $1,000 per annum payable to me 
under my contract with the Post Office Department: Checks for amounts due 
have been forwarded monthly to me as clerk-in-charge. From these checks I 
have made payments to the regular assistant, Mr. Gale, and to temporary 
assistants, and to myself. At no time since I have been clerk-in-charge have 
I paid to myself personally sums which, when added to my Navy Department 
pay, made a total in excess of the statutory limit, nor have I profited, either 
directly or indirectly, by any amount in excess of $2,000 per annum. 

2. With specific reference to the statements of the Comptroller quoted in 
paragraph 1 of Department's letter, I have to reply that although the sum 
in question, $244 per year, is made payable to me as clerk-in-charge, it is 
not paid to me personally, but serves as a surplus to provide compensation 
for extra help needed from time to time and detailed by the commandant of 
the yard as necessary. In the past year such special assistance has been 
required during the absence on leave of one or other of the two regular em- 
ployees, likewise during the several months pending appointment of the 
regular assistant in the yard post office, and during the Christmas rush. I 
hold receipts for the payments so made. 

8. The routine of handling payments and exacting receipts therefor has been 
followed by me upon oral advice from the Boston postmaster’s office. 


The contract entered into between the Post Office Department and 


Miss Anthony for the 2 years ending June 30, 1936, provides in part, 
as follows: 


I, Lois H. Anthony, engaged in business as a clerk at Charlestown Navy 
Yard, Charlestown Sta. P. O., Boston, State, Mass., hereby agree, in considera- 
tion of the payment of compensation at the rate of $1,000.00 a year, 
in equal monthly installments, to furnish during the two years ending 
June 30, 1936, or the unexpired portion thereof, sufficient space in the main 
room of my store in a location convenient for the public for the transaction 
of the postal business of a contract station the facilities of the unit to consist 
of money order, registry, parcel post (ordinary, insured, and ¢. 0. d.) the sale 
of all necessary postal supplies, lock box, general delivery and receipt and 
dispatch of mails, and to provide all equipment including a sign, such as the 
postmaster may designate, safe, heat, light, and all clerical service necessary 
for the proper conduct of such business. 


While the contract states as part of the consideration that Miss 
Anthony was to furnish space in her store, also safe, heat, and light, 
it appears from the record that the quarters, etc., are being furnished 
by the Navy Department. 
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Section 15 of the act of May 18, 1916, 39 Stat. 163 provides: 


* * * the Postmaster General may enter into contracts for the conduct 


of contract stations for a term not exceeding two years. 
Section 403, Postal Laws and Regulations, 1932, states: 


8. Stations and branch post offices shall be divided into the following 
classes : 























(b): “Contract”, those usually located in drug stores or other places of busi- 
ness and operated under contract by persons not in the classified service who 
are required to furnish quarters and equipment, heat, light, and the necessary 
clerical assistance. 

Section 6 of the act of May 10, 1916, 39 Stat. 120, as amended by 
the act of August 29, 1916, 39 Stat. 582, provides as follows: 

That unless otherwise specially authorized by law, no money appropriated by 
this or any other act shall be available for payment to any person receiving more 


than one salary when the combined amount of said salaries exceeds the sum 
of $2,000 per annum, * * * 


Furthermore, section 1765, Revised Statutes, provides: 


No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulation, shall receive any addi- 
tional pay, extra allowance, or compensation, in any form whatever, for the 
disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor explicitly 
states that it is for such additional pay, extra allowance, or compensation, 

On the basis of the reported facts and the controlling statutes, 
supra, it would appear that the so-called agreement or contract en- 
tered into with Miss Anthony, a navy-yard employee, for conducting 
the post office at the navy yard is illegal. 

It further appears from the record that another employee of the 
Naval Establishment, whose compensation is paid from funds appro- 
priated under the heading “Bureau of Yards and Docks” (see act of 
June 24, 1935, 49 Stat. 412), is engaged exclusively in assisting Miss 
Anthony on the work of operating the branch post office in question 
here. Furthermore, under the terms of the contract Miss Anthony 
agreed as part of the consideration to furnish “all clerical service 
necessary” for the conduct of the post-office station. 

In the absence of an express statute to the contrary such as, for 
instance, sections 134 and 135, title 39, United States Code, authoriz- 
ing appointment of Navy mail clerks, the operation of a branch post 
office would appear to be the exclusive responsibility of the Post 
Office Department and there would thus be no authority for the es- 
tablishment of branch post offices in the Government departments 
and establishments to be serviced and/or supervised by personnel 
of the department or establishment in which established, and the 
expenses of which are charged to the appropriation for said depart- 
ment or establishment. No express statutory authority appears to 
exist so far as the instant case is concerned. You are advised, 
therefore, that the appropriations for the Naval Establishment may 
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no longer be charged with the personnel expenses of operating the 
branch post office in question. If it be desired to continue the office 
for the convenience of the Department and the personnel, the Post- 
master General should be requested to assume full responsibility for 
its future operation pursuant to existing statutes. 

The $1,000 per annum paid Miss Anthony by the Post Office De- 
partment constitutes an additional “salary” received by her, which, 
together with the salary of $1,680 or $1,800 per annum, exceeded 
the combined rate of $2,000 per annum in contravention of the Dual 
Compensation Act of 1916, supra. It constitutes, also, “Compensa- 
tion” within the inhibitory provisions of section 1765, Revised 
Statutes. Furthermore, as previously stated herein, Miss Anthony 
did not provide the space and equipment specified by the contract 
as a part of the service to be performed for which the consideration 
of $1,000 per annum was fixed. Accordingly, on the basis of the 
present record, a charge will be raised against her on the books of 
this office for such amount as she received from the Post Office De- 
partment for the operation of the post office station in question. 
This office is not concerned with the disposition she may have made 
of any portion thereof in payments to assistants or otherwise, as 
indicated in her statement, supra. 


(A~71930) 
TELEPHONES—PRIVATE RESIDENCES 


Payment is unauthorized from public funds for the installation or rent of a 
telephone installed in the penthouse of a State administrator irrespective 
of its use for official business, but long-distance tolls for messages received 
or transmitted over such telephone, strictly for the public business, may 
be so paid. 


Acting Comptroller General Elliott to the Secretary of the Treasury, April 9, 
1936: 

There has been filed in this office contract ER T ps-35-22, between 
the Southern Bell Telephone & Telegraph Co., Inc., and the United 
States, by John Stephens, State procurement officer, for the installa- 
tion of one residence individual line flat rate handset instrument 
in the residence of E. A. Pynchon, in penthouse on Florida National 
Bank Building. By letter of December 28, 1935, from the Special 
Assistant, Procurement Division, this Office was informed that the 
reason for the installation of this telephone in the residence of 
E. A. Pynchon was that this telephone was necessary for the effi- 
cient performance of the duties pertaining to the State administra- 
tor and that said telephone is used only for official business—it being 
alleged that the telephone is not listed. 
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Section 7 of the act of August 23, 1912, 37 Stat. 414, provides: 


That no money appropriated by this or any other act shall be expended 
for telephone service installed in any private residence or private apartment 
or for tolls or other charges for telephone service from private residences or 
private apartments, except for long-distance telephone tolls required strictly 
for the public business, and so shown by vouchers duly sworn to and approved 
by the head of the department, division, bureau, or office in which the official 
using such telephone or incurring the expense of such tolls shall be employed. 


In view of this statutory inhibition no payment for installation 
or rent of the telephone installed under the contract in this case may 
be made from public funds irrespective of its use for official busi- 
ness (10 Comp. Gen. 428; 11 id. 87, and authorities therein cited). 

Immediate action should be taken to cancel the contract and this 
Office be informed when that is done. Of course, this action is not 
to be construed as prohibiting payment from public funds for long- 
distance telephone tolls received or transmitted over such telephone 
where the tolls are strictly for the public business. 


(A-G0113) 


ARSENALS—PROCEEDS OF SALE OF SCRAP MATERIALS—EXPENSES 
PROPERLY DEDUCTIBLE 


Deduction may not be made from the preceeds of sales of scrap material, etc., 
at arsenals for the value of services performed by employees of the manu- 
facturing force assigned to sales work, nor for the value of arsenal equip- 
ment used in connection therewith, but there may be deducted direct sales 
items such as auctioneers’ fees and like expenses. Arsenal accounting 
adjustments will not be required, however, in respect of these matters for 
sales consummated prior to July 1, 1936. 


Comptroller General McCarl to the Secretary of War, April 10, 1936: 

With reference to my letter to you of August 14, 1935, relative to 
the matter of the practice of certain disbursing officers of your De- 
partment in accounting for moneys derived from the sale of “old 
material, condemned stores, supplies, or other public property of any 
kind”, appearing not to be in conformity with the controlling statutes, 
the decisions of this office, and regulations of your Department, 
there has been received your reply of October 11, 1935, as follows: 


Reference is made to your letter dated August 14, 1935, A-60113, relative to 
the use by various disbursing officers in the War Department of funds derived 
from the sale of material toward covering the expense of sale. 

Insofar as this matter pertains to the Ordnance Department, it is believed 
that previous correspondence may not have been clear with respect to the 
methods of operating our manufacturing arsenals and the appropriations avail- 
able for the payment of employees utilized for the preparation of material for 
sale in advance of the receipt of proceeds of sales. 

No general appropriation is made available to the Ordnance Department 
for administrative purposes or indirect expense. Al] funds appropriated are 
for the fulfillment of a definite activity or the procurement of specific ma- 
terial. Therefore, there is no regular permanent or semi-permanent organiza- 
tion maintained at any ordnance establishment whatsoever. Employees of 
these establishments are classified as permanent only with respect to classi- 
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fications prescribed by the Civil Service Regulations. As a consequence, the 
number of people employed at our manufacturing establishments rises and falls, 
dependent upon appropriations for specific purposes made by Congress each 
year. Furthermore, the types of personnel employed at our ordnance estab- 
ments are contingent upon the kinds of materials for which Congress appro- 
priates funds and the items placed by outside agencies for manufacture by 
the Ordnance Department. For example, in the fiscal year 1984 the regular 
appropriations contained practically no funds for the activities for which 
the Watervliet Arsenal is equipped. About September 1933 orders were re- 
ceived from the Navy Department covering work which could be given to 
Watervliet Arsenal. This resulted in more than 80% of the personnel at that 
establishment being engaged on Navy work and paid from funds received 
from that Department. If any attempt had been made to dispose of scrap 
materials and the incidental costs of such sales had been charged to funds 
on the books of the arsenal without reimbursement from the proceeds of 
sale, the Navy Department’s appropriations would have been charged illegally 
with the cost of such work. Such sales at our manufacturing establishments 
are sporadic and quite often no sale will be held during any one fiscal year. 
It would therefore be inadvisable to request Congress for appropriate action 
to supply an organization of civilian employees to handle the administrative 
and accounting work in connection with the survey, appraisal, and sale of 
surplus or condemned property generally, since there is no appropriation avail- 
able for the employment of such a force, and no need of its maintenance at 
our manufacturing establishments. 

While the act of March 2, 1907, 34 Stat. 1062, pertaining to the matter 
of “conducting manufacturing or similar operations” has no bearing upon the 
disposal of “old materials, condemned stores, supplies, or other public prop- 
erty of any kind” covered by the act of June §, 1896, the quotation of the 
act of March 2, 1907, by the Chief of Ordnance as set forth on page 3 of your 
letter, would indicate that the shop expense. account was the most appropriate 
one to which temporary charges could be made pending the receipt of the 
proceeds of sale. 

When material accumulates at an ordnance establishment so that a sale is 
involved, the expenses incurred in the preparation of the material for sale must 
be paid in advance of the receipt of the proceeds of sale. The act of June 8, 
1896, 29 Stat. 268, and paragraph 30 of Army Regulations 30-2145 give the au- 
thority for and list the items of expense that may be financed with the proceeds 
of sale. When such services as are applicable directly for the handling and 
loading of the scrap material are charged to the proceeds of sale, since there is 
no appropriation available for payment of the expense of sale prior to its con- 
summation, such expenses have been considered charges properly assessed tem- 
porarily against the shop expense account until reimbursement could be made 
from the proceeds of sales. Accordingly, when the occasion for a sale arises, 
employees are diverted from productive work under specific appropriations 
made by Congress in order that the services incidental to the preparation of the 
material for such sale may be performed without hiring additional temporary 
employees. The time of these employees and the services of utilities connected 
with this preparatory work are charged temporarily to the shop expense ac- 
count, and such charges stand until the sale has been made and reimbursement 
completed from the proceeds. 

While such charges stand temporarily against the shop expense account, they 
do not cause augmentation of appropriations within that account. Such charges 
for the services rendered in connection with the sale cause a temporary deple- 
tion of funds for specific purposes which have been diverted to the shop expense 
account in the proper manner, and such depletion is merely made up when 
reimbursement is effected. 

Therefore, the use of the shop expense account for the purpose of charging 
temporarily the time of employees for work which cannot be charged to any 
specific appropriation made to our ordnance establishments seems reasonable 
and a proper accounting procedure. The various appropriations in the shop 
expense account which have been temporarily charged for the expenses of the 
sale of such scrap materials are reimbursed properly after the proceeds of sale 
are available. Funds in the shop expense account are accrued to meet the 
actual needs of the account. No excesses are permitted to accumulate. No 
greater use of any appropriation in this account can be made over and above 
that authorized by Congress, as the funds thereunder for payment of services or 
materials are not augumented in any way. 
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In summation, therefore, it is believed that the procedure utilized for many 
years by the Ordnance Department is a proper one in the accounting for all 
funds received from proceeds of sales. 


From the letter, supra, and prior correspondence in the matter, 
the facts appear to be (1) that no specific appropriation is made 
to the Ordnance Department for administrative, supervisory, or in- 
direct expenses incident to the manufacture of ordnance material, 
equipment, etc., by the several arsenals—the money appropriated 
annually for the ordnance stores, supplies, etc., being for the fulfill- 
ment of a definite activity or the procurement of specific material; 
(2) that the funds used for the hire of personnel in connection with 
manufacturing ordnance supplies and materials at each of the sev- 
-eral arsenals comprise appropriated moneys allotted from various 
sources to the several arsenals for such equipment, materials, etc., 
as may be manufactured at each such arsenal for the particular requi- 
sitioning department or bureau of the Government—such funds 
constituting the so-called shop-expense account maintained at each 
of the arsenals and established pursuant to the act of March 2, 1907, 
34 Stat. 1062; (3) that there is not maintained at any of the arsenals 
a regular, permanent, or semipermanent sales force in connection 
with the sale of scrap material, etc., but that, on the contrary, such 
force as is necessary to consummate a particular sale consists of 
personnel detailed from the manufacturing force; (4) that the cost 
of the personnel thus detailed is paid from funds in a special deposit 
account if there be available therein proceeds of sale of other similar 
material, or, if there be no such funds in the special deposit account, 
then from the shop-expense account—in each case such cost being 
deducted from the proceeds of the particular sale and only the re- 
mainder deposited as miscellaneous receipts—the shop-expense ac- 
count, however, being reimbursed for any charge made against it in 
connection with any particular sale; and (5) that in case any arsenal 
equipment is used in connection with a sale—for instance, cranes, 
derricks, locomotives, etc.—the value of the use of such equipment 
in respect of a sale is estimated and deducted from the proceeds of 
sale for the purpose of reimbursing the appropriation from which 
such equipment was purchased in the first instance. 

The act of June 8, 1896, 29 Stat. 268, referred to in your letter, 
supra, directed that from the proceeds of sales of old materials, con- 
demned stores, supplies, or other public property of any kind, before 
being deposited into the Treasury either as miscellaneous receipts 
or to the credit of the appropriations to which such proceeds are 
authorized by law to be made, there might be paid the expenses of 
such sales as approved by the “accounting officers of the Treasury” 
(now General Accounting Office), so as to require only the net pro- 
ceeds of such sales to be deposited into the Treasury. Under instruc- 
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tions prescribed by the Comptroller of the Treasury and approved 
by the Secretary of the Treasury under authority of said act, Treas- 
ury Department Circular No. 6, dated January 9, 1897, 3 Comp. Dec. 
744, and which have been consistently followed by the accounting 
officers since that time, the expenses of sales payable from gross pro- 
ceeds of sales of surplus Government property are limited to those 
pertaining directly to the sales such as auctioneers’ fees, cartage to 
place of sale, cost of inspection, if an inspector be hired for that pur- 
pose, and such like expenses. In this connection see AR 30-2145. 
Notwithstanding that no direct appropriation is made to the 
Ordnance Department for the hire of personnel in connection with 
manufacturing projects which the several arsenals are called upon 
to perform under existing statutes, the fact remains that appro- 
priations are indirectly made available therefor through the use 
of the shop-expense account established for each of the several 
arsenals by virtue of the act of March 2, 1907, 34 Stat. 1062—said 
shop-expense account comprising appropriated moneys allotted from 
various sources to the several arsenals for such equipment, mate- 
rials, etc., as may be manufactured at each such arsenal for the 
particular requisitioning department or bureau of the Government. 
The detailing of employees of the manufacturing force, the exis- 
tence of which force is made possible through the use of appro- 
priated funds in the shop-expense account, to work incident to the 
sale of scrap materials, etc., at arsenals, can create no different situ- 
ation from an appropriation accounting standpoint from that pre- 
sented in cases where regular employees of a particular department 
or bureau are detailed to work incident to the sale of surplus 
material, etc., of the particular department or bureau concerned. 
Since, in the latter class of cases, the employees are paid from 
funds provided for by the Congress, the expenses representing the 
value of the services performed by the employees so detailed is not 
considered as an expense of the sale itself within the meaning of the 
1896 act and AR-80-2145. (See 3 Comp. Dec. 744; also, 5 Comp. 
Gen 680 (683).) Hence, there should not be deducted from the 
proceeds of sale of scrap material, etc., at arsenals the value of the 
services performed by such personnel of the manufacturing force as 
may be assigned to sales work. To all intents and purposes—insofar 
as the question herein involved is concerned—the shop-expense ac- 
count established pursuant to the act of March 2, 1907, 34 Stat. 1062, 
may be as the appropriation of the particular arsenal for the em- 
ployment of a manufacturing force. There would appear to be 
no question but that the sale of scrap materials, etc., at arsenals 
constitutes a necessary incident of manufacture and in the enact- 
ment of the 1907 statute under which there was established the 
shop-expense account it must be assumed that the Congress was 
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aware of the provisions of the 1896 statute and of the items of ex- 
penses of sales which had been “approved by the accounting officers 
of the Treasury.” To say that the sale of scrap material, etc., is 
not a necessary incident of manufacture is to admit that the charge 
against the shop-expense account for the cost of personnel detailed 
from the manufacturing force in connection with any particular 
sale constitutes a violation of section 3678, Revised Statutes, which 
provides that all sums appropriated for the various branches of 
expenditure in the public service shall be applied solely to the 
objects for which they are respectively made and for no others. 

Since the personnel detailed to sales work consists of personnel 
hired for manufacturing purposes in connection with appropriated 
funds provided for through operation of the shop-expense account 
as distinguished from temporary personnel hired for the particular 
purpose of a sale, such expense must be deemed in the nature of an 
administrative expense and not reinbursable from proceeds of sale— 
the reimbursement in such cases being in effect an augmentation of 
the appropriation or appropriations constituting the shop-expense 
account. The same rule applies in the case of arsenal equipment 
such as locomotives, cranes, etc., used in connection with any particu- 
lar sale, that is to say, the appropriation used to purchase such equip- 
ment may not be reimbursed from proceeds of sale in connection 
with which the particular equipment was temporarily used—the 
gross amount of sales in such cases being for deposit as miscellaneous 
receipts. See, generally, sections 3617 and 3618, Revised Statutes; 
also A-38313, December 12, 1935. 

Notwithstanding the alleged efficiency of the accounting methods 
employed in connection with the operation of the shop-expense 
account, it can be seen from the foregoing that there is no warrant 
of law for the accounting practice obtaining at the several arsenals 
in respect of sales of scrap material, etc. However, in view of the 
long continued practice in this matter, no adjustments will be re- 
quired in these cases in respect of any sale consummated prior to 
July 1, 1936. But unless legislative authority be obtained in the 
meantime for the practice in question, adjustments will be required 
in the accounts of disbursing officers concerned in respect of sales 
consummated on and after said date. 


(A-69793) 


AIR-MAIL TRANSPORTATION—MILEAGE AND LOAD RATE 
ADJUSTMENTS 


Where in connection with air mail transport service the number of air-miles 
fiown is less than the number shown in Interstate Commerce Commission 
order of March 11, 1935, as the mileage base for a particular route, thus 
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justifying an addition to the base rate of compensation per airplane-mile 
shown therein, and the mail loads carried are in excess of the poundage 
designated in said order, the increase in rate because of the decrease in 
air-miles flown is for addition to the base rate before computing the 
percentage of the rate allowed for excess poundage. 


Decision by Comptroller General McCarl, April 10, 1936: 

Review has been requested by the Trans-Continental & Western 
Air, Inc., of the settlements by this Office for air mail transport 
service since March 1, 1935, on route A. M. 2. The carrier insists 
that the method of computation used in the various settlements is 
incorrect, and as the same question is involved in each of the settle- 
ments, that covering the month of June 1935 will be used as an 
example. 

The base rate as shown in the I. C. C. order of March 11, 1935, 
Air Mail Docket No. 1, is 24 cents. The account shows an excess 
of 52 pounds over the 300 pounds per mile and a total mileage of 
461,026 miles. The mileage base stated in the order of March 11, 
1935, is 600,000. Therefore, as only 461,026 miles are considered 
as pay miles, the difference between the base of 600,000 miles and 
461,026 miles equals 138,974 miles which constituted a decrease of two 
steps in the number of airplane-miles actually flown, entitling the 
subcontractor to an additional 2 cents per mile on the number of 
air-miles flown. In computing the result the settlement added the 
10 percent for excess poundage to the 24-cent base pay, giving 26.4 
cents, to which was then added the 2 cents for the reduction in mile- 
age, making 28.4 per mile, which multiplied by the number of miles 
flown totaled $130,931.38. 

Section 3 (a) of the Air Mail Act of June 12, 1934, 48 Stat. 934, 
fixes the maximum base rate for air-mail service at 3314 cents per 
mile “for transporting a mail load not exceeding 300 pounds” and 
provides for an increase in the established base rate for each addi- 
tional 100 pounds or fraction thereof over 300, Section 6 (a) of that 
act, 48 Stat. 935, authorizes the Interstate Commerce Commission to 
fix reasonable rates of compensation for air-mail service “which shall 
continue in force until changed by the said Commission after due 
notice and hearing.” Pursuant to the authority so conferred, the 
Interstate Commerce Commission by Air Mail Docket No. 1 promul- 
gated the order of March 11, 1935, providing as follows: 

(The base named for each route shall be used only for the mileage named 
for that base and shall be (1) progressively decreased 1 cent upon each in- 
crease in the number of airplane miles actually flown with mail each month 
which equals 10 percent of the mileage named for that base, and (2) pro- 
gressively increased 1 cent upon each decrease in the number of airplane miles 
actually flown with mail each month which equals 10 percent of the mileage 
named for that base; Provided, That where the mileage named in the table 
is substantially the monthly equivalent of one daily round trip over the entire 
route, the base named for that mileage shall not be decreased until the miles 


actually flown with mail each month equal 180 percent of the mileage named, 
but shall thereafter be decreased, as herein provided, upon each further in- 











892 DECISIONS OF THE COMPTROLLER GENERAL 


crease of 10 percent in the mileage named: Provided, further, That in no event 
shall the rate for any route be greater or less than the base named for that 
route by more than 5 cents.) 











Mileage 
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And it is further ordered, That rates determined in accordance with the 
table in the last preceding paragraph hereof shall in no event exceed the 
maximum rates provided by the act, and shall be subject to the increases 
provided by the act for mail loads in excess of 300 pounds. 


It will be noted that the foregoing order provides that the rates 
“determined in accordance with the table in the last preceding para- 
graph hereof * * * shall be subject to the increases provided by 
the act for mail loads in excess of 300 pounds.” The order does not 
provide that the rates stated in the table shall be subject to increase 
for mail loads in excess of 300 pounds. Accordingly, the base rate 
of 24 cents for 600,000 mail-miles must first be adjusted to the mileage 
flown in accordance with the formula prescribed in the above order, 
that is, by the addition of 2 cents per mile in this particular case, 
which adjusted rate becomes the basic rate for a mail load not exceed- 
ing 300 pounds, and when an additional load is carried the per- 
centage increase is for computation upon the adjusted basic rate and 
not upon the rate stated in the table. 

Accordingly, the settlements in which the percentage increase for 
excessive loads was applied to the rate stated in the table rather than 
the adjusted rate will be recomputed and such additional amounts 
allowed as result therefrom. Upon review, the respective settlements 
are modified in accordance with the foregoing. 


(A~71578) 


FORTY-HOUR WEEK—THURSDAY AND FRIDAY NONWORK DAYS— 
COMPENSATORY TIME 


A railway postal clerk assigned to a terminal railway post office whose regular 
tour of duty required him to work from Saturday to Wednesday, with 
Thursday and Friday as the days off in lieu of Saturday and Sunday, who 
is required to work on a Thursday, is not entitled to overtime pay in lieu 
of compensatory time where the compensatory time was granted within 5 
days after the work Thursday instead of within 5 days after the preceding 
Saturday, December 14, 1935. 
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Comptroller General McCarl to the Postmaster General, April 10, 1936: 


There has been considered your letter of February 25, 1936, as 
follows: 


A protest has been received from a railway postal clerk assigned to duty in 
a terminal railway post office against compensatory time granted him for serv- 
ice performed on Saturday, December 14, 1935. 

Daily service is required in terminal railway post offices and while as many 
employees are scheduled to work Monday to Friday with Saturday and Sunday 
off as possible, it is necessary to have some assignments include Saturday and 
Sunday as regular working days to properly cover service necessary on those 
days. The assignment in which this clerk worked has Thursday and Friday 
scheduled as the days off in lieu of Saturday and Sunday, respectively. He 
worked on December 19 which was his scheduled day off in lieu of Saturday, 
December 14, and was given compensatory time therefor within five working 
days after December 19. 

The clerk claims the act of August 14, 1935 (forty-hour-week law), requires 
that he should be given compensatory time for Saturday, December 14, within 
five working days from that date, and since that was not done, he should 
have been paid for the service as overtime. 

A ruling is requested as to whether the granting of compensatory time 
within five regularly scheduled working days in the assignment after Decem- 
ber 19 in this case was correct. 


Since the employee’s regular tour of duty in this case required him 
to work from Saturday to Wednesday—with Thursday and Friday 
scheduled as the days off in lieu of Saturday and Sunday—and since, 
also, the employee worked on Thursday, December 19, 1935, which 
was his scheduled day off in lieu of Saturday December 14, 1935, this 
office is not required to object to the administrative action in grant- 
ing compensatory time to the said employee within 5 regularly 
scheduled working days in his assignment after December 19, 1935— 
such action appearing to come within the spirit and intent of the act 
of August 14, 1935, providing for the granting of compensatory time 
for “excess service” embraced thereunder. And the fact that in such 
case, the compensatory time was not granted within 5 days from 
Saturday, December 14, does not entitle the employee to overtime pay 
in lieu of compensatory time. 

Your question is answered accordingly. 


(A~70528) 


CONTRACTS FOR “SERVICE”—BITUMINOUS COAL CONSERVATION 
ACT OF 1935 


The bituminous coal purchase prohibition clause required by section 14 (b) of 
the Bituminous Coal Conservation Act of 1935, 49 Stat. 1007, to be included 
in each contract by the United States for any public work or service, is for 
inclusion in any contract in which the performance of service, as the term 
is ordinarily used, is the predominant aspect, including contracts for repairs 
and alterations to buildings, but said clause need not be included in conces- 
sion contracts. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, April 
13, 1936: 
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There has been considered your letter of January 28, 1936, as 
follows: 
































Reference is made to your decision of January 2, 1936 (A-67002), to the Post- 
master General relative to the application of Section 14 (b) of the Bituminous 
Coal Conservation Act of 1935, with respect to contracts whereby the contractors 
undertake to perform certain services for the United States, and it is noted you 
state that “the provision referred to is required in every contract ‘for any 
public works or service’”’, and that “this requirement of the statute is plain and 
mandatory.” You further state that: 

“The Congress having seen fit to impose the requirement with respect to such 
contracts, no official, agent, or employee of the Government legally may execute 
a contract for any public work or service which does not contain the provision 
required by section 14 (b) of the Bituminous Coal Conservation Act of 1935, 
approved August 30, 1935, 49 Stat. 1007, quoted in your letter. Whether such 
requirement may in some instances increase the cost of such work or service, 
cause inconvenience to administrative department, or accomplish nothing be- 
cause no coal will be purchased or used in the performance of the work or 
service is not for consideration in determining whether the contract shall con- 
tain the provision. The matter having been determined by the Congress, there 
is no choice but to comply with the requirement of the law in the classes of 
contracts to which it is by its plain terms made applicable.” 

In your decision of December 19, 1935 (A-68690), to the Secretary of the 
Treasury, to which you make reference in your decision of January 6, 1936 
(A-69353), to the Administrator of Veterans’ Affairs, you state that the re- 
quirements of section 14 (b) of the Bituminous Coal Conservation Act of 1935 
do not apply to the purchase of butter and cheese or other provisions and that 
“a contract for the purchase of provisions is not a contract ‘for any public 
work or service.” It is believed that it may be proper to assume from these 
decisions that section 14 (b) of the Bituminous Coal Conservation Act of 1935 
does not apply to ordinary supply contracts under which contractors obligate 
themselves to furnish material, supplies, or equipment, but neither of these 
decisions nor your decision of January 2, 1936 (A-67002), to the Postmaster 
General lays down a general rule for the guidance of contracting officers in 
determining the classes ef contracts to which the law is applicable, and it is 
suggested that a definition of “service contract” would materially assist em- 
ployees responsible for preparing and consummating contracts involving ex- 
penditure of public funds, in determining when the statute applies. In other 
words, what characier of service must a contract involve to bring it within 
the meaning of the statute? The Veterans’ Administration is confronted with 
this question in connection with numerous contracts which involve the furnish- 
ing of services as well as supplies and services, and a brief outline of the scope 

‘of these contracts follows: 

Hospital services.—Hospital care and treatment of Veterans’ Administration 
beneficiaries includes bed in ward, or, if required, bed in a semiprivate or 
private room, if available; subsistance; general nursing; general medical and 
surgical care by the house physicians or internes; routine laboratory examina- 
tions; the use of the operating room when required; all necessary surgical 
dressings; all medicines except special and unusual drugs prescribed by the 
attending physician. 

Drugs.—On prescription. 

Laboratory services.—Clinical laboratory examinations such as bacteriological, 
spinal fluid, sputum, ete. 

Optical supplies—Furnishing and fitting artificial eyes, lenses, and frames. 

Orthopedic and prosthetic supplies—Furnishing and fitting artificial limbs, 
trusses, supporting beits, etc. 

Physiotherapy treatments. 

Veterinarian services.—Treatment of sick animals of the Veterans’ Adminis- 
tration. 

Ambulance services.—Transportation of patients of the Veterans’ Adminis- 
tration. 

Ashes and other waste products.—Purchase and removal of. 

Board and Lodging.—Furnishing meals and lodging to beneficiaries of the 
Veterans’ Administration. 

Burials —For furnishing complete local burials, including embalming, shav- 
ing, clothing, dressing the body, casket, outer case and grave in cemetery, or 
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preparation of body for shipment, including embalming, shaving, clothing, 
dressing the body, casket, outer case for shipment, hearse to common carrier. 

Embalming.—Contracts for embalming, bathing, shaving, and dressing bodies 
of deceased beneficiaries buried in Government-owned cemeteries, casket and 
clothing furnished by the Government. 

Drayage of coal and other supplies and equipment. 

Elevator inspection.—Inspection and report. 

Extermination of vermin. 

Garage.—Storage of Government-owned cars. 

Horseshoeing. 

Laundry services. 

Machine repair.—Repairing of office machines and equipment. 

Sharpening and welding of instruments. 

Warehouse contracts.—Receipt, storage, and distribution of subsistence sup- 
plies. Charges for which are on a package basis. 

Team service.—Hiring of team with driver for work on reservation of Vet- 
erans’ Administration. 

Motion-picture film service——Rental of films to be shown at facilities of 
Veterans’ Administration. 

Window cleaning. 

Cloithing.—Purchase of and repairs and alterations thereto. 

Coke.—Purchase of. 

Concession contracts.—Rental of space in Veterans’ Administration facilities 
for operation of restaurants, supply stores, lunch counters, barber shops, etc, 

Harvesting of crops raised on reservations of Veterans’ Administration 
facilities. 

Reclaiming of silver from hyposulphite solutions. 

Repairs and alterations to buildings, contractor performing work and furnish- 
ing materials. 

It will be appreciated if you will advise which of the contracts above listed 
should include the provisions of section 14 (b) of the Bituminous Coal Conserva- 
tion Act of 1985, or sufficiently define “service contract” so as to enable the 
Veterans’ Administration to determine from the definition when the statute 
is for application. 


Section 14 (b) of the Bituminous Coal Conservation Act of 1935, 
49 Stat. 1007, provides: 

(b) Each contract made by the United States, or any department or agency 
thereof, with a contractor for any public work, or service, shall contain a 
provision that the contractor will buy no bituminous coal to use on or in the 
carrying out of such contract from any producer except such producer be a 
member of the code set out in section 4 of this act as certified to by the 
National Bituminous Coal Commission. 

The statute by its plain terms includes each contract with a con- 
tractor for any service. As stated in the decision of January 2, 
1936, A-67002 (15 Comp. Gen. 577), from which you quote, one 
of the definitions of “service” is the act or means of supplying some 
general demand. It is also commonly used to denote any labor 
performed for the benefit of another. It is neither possible nor neces- 
sary to define the term with technical precision, but it must be 
understood as ordinarily used. 

The provision required by section 14 (b) is for inclusion in con- 
tracts for hospital services, laboratory services, ambulance services, 
burial services, horseshoeing, and all other service contracts, of what- 
ever class or description. It applies to any contract in which the 
performance of service is the predominant aspect, although some mate- 
rial or supplies may be furnished incidental to its performance. It 
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should be included in contracts for repairs and alterations to build- 
ings but is not required in concession contracts. 

In connection with ordinary contracts for supplies, materials, or 
equipment your attention is invited to the decision of February 24, 
1936, A-70217 (15 Comp. Gen. 717), which concludes as follows: 

The purchase of supplies, material, or equipment is not a contract for a public 
work or service within the meaning of section 14 (b) of the act, but a contract 
providing specifically for the manufacture or production of equipment where 
the work is to be performed in accordance with Government specifications and 


under Government supervision would be a contract for a “public work or service” 
within the meaning of the section. 


If any doubt remains as to the application of the statutory provi- 
sion to any particular contract, the matter may be submitted here for 


decision with a full statement of what is proposed to be done under 
such contract. 


(A-72388) 
TELEPHONE SERVICE—INCREASED RATES 


Where a contract for the furnishing of telephone service to the Government 
provides for payment at legally established rates, payment for services 
currently rendered is authorized at the increased rates established by city 
ordinance after court determination.of insufficiency of prior rates. 


Comptroller General McCarl to Lt. Col. C. Newton, Jr., United States Army, 
April 13, 1936: 

There has been received by indorsement from the Chief of Finance 
your letter of March 5, 1936, requesting decision whether payment is 
authorized on a voucher transmitted in favor of Southwestern Bell 
Telephone Co., hereinafter called the company, San Antonio, Tex., 
in the amount $13.12 covering telephone service for the period De- 
cember 26, 1935, to February 11, 1936, under contract no. 1070-SC-93 
dated July 25, 1934, and renewed June 20, 1935. Of the sum claimed, 
$4.37 relates to the period December 26, 1935, to January 10, 1936, 
the balance of $8.75 relates to what appears to be the regular billing 
period, namely, January 11 to February 10, 1936. 

By the terms of the aforementioned contract the company agreed 
to furnish, install, and maintain at designated establishments of 
the United States Army in the Eighth Corps Area, which includes 
San Antonio, Tex., certain telephone service, including the facilities 
therefor, and in consideration therefor the Government agreed to pay 
“a sum equal to the legally established rates and charges for similar 
services and facilities furnished or offered to the business subscribers 
of the exchange by which service is furnished thereunder.” 

Pursuant to the laws of Texas and the charter of San Antonio, 
Tex., said city by ordinance approved June 20, 1918, prescribed rates 
for telephone service within the city. On February 7, 1928, the 








DECISIONS OF THE COMPTROLLER GENERAL 897 


company applied to the city board of commissioners for permission 
to increase its rates on the grounds that the rates existing by virtue 
of the 1918 ordinance were confiscatory of its property. This request 
was denied and on March 26, 1928, the company filed a suit in the 
United States District Court for the Western Division of Texas, 
San Antonio division, in equity, against the governing body of the 
city, alleging that the rate established as aforesaid was confiscatory 
of its property. A temporary injunction followed restraining the 
city from requiring the company to observe the rates prescribed or 
from interfering with the company in promulgating and charging 
rates sufficient to afford a fair and reasonable return on the fair 
value of its property. The order of the court further charged and 
obligated the company to cause to be executed a bond with good 
and sufficient surety to secure the city and other telephone sub- 
scribers in the city of San Antonio, Tex., against all sums that the 
company may thereafter collect in excess of the rate established by 
the ordinance of July 20, 1918. 

On February 20, 1928, the trial court entered a decree dissolving 
the interlocutory injunction and dismissed the suit. (See Southern 
Bell Telephone Co. v. City of San Antonio, 2 Fed. Supp. 611.) Also, 
the court overruled a motion for rehearing (see the report of the 
case styled as above-in 4 Fed. Supp. 570). Thereafter, the company 
prosecuted an appeal to the Circuit Court of Appeals, Fifth Circuit, 
wherein a decision was rendered on February 25, 1935 (reported 
in 75 Fed. (2d) 880), setting aside the decree of the trial court 
and remanding the cause for further proceedings. A petition for a 
writ of certiorari to review the decision of the appellate court, 
supra, was denied by the Supreme Court of the United States on 
May 20, 1935. (See San Antonio et al v. Southwestern Bell Tele- 
phone Co. 295 U. S. 754.) 

On December 30, 1935, an ordinance was passed by the governing 
body of the city of San Antonio and duly approved by its mayor, 
repealing the ordinance of June 20, 1918, and setting forth certain 
specified rates for various telephone services effective December 26, 
1935. 

On January 1, 1936, the United States District Court wherein 
the suit aforementioned was originally filed, upon consideration of 
a stipulation and agreement (which is not embraced in the present 
record) entered into between the company and the said city, approved 
such agreement as the basis of a consent decree and further ordered, 
in substance, (1) that the temporary injunction dated April 23, 1928, 
be made permanent insofar as the application and enforcement of 
the rates established in 1918 up to the date of the instant decree 
is concerned; (2) that the company pay with simple interest at 
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the rate of 6 percent per annum to each of its customers in the San 
Antonio exchange the difference between the rate which it collected 
under the protection of the said temporary injunction and the rates 
which were made effective December 26, 1935, by the ordinance 
passed by the governing body of the said city and approved by the 
mayor December 30, 1935. 

During the period covered by the temporary istenalien: as previous 
thereto, the United States paid for telephone service within the cor- 
porate limits of the city of San Antonio, Tex., the rate prescribed 
by the ordinance of June 20, 1918, it being held by decision of this 
Office dated September 9, 1929, A-28453, in substance that, when a 
contract for the furnishing of telephone service specifies that pay- 
ment should be made at the legally established rate, the United States 
is not obligated to pay an increase of rate made by the telephone 
company under the protection of a temporary injunction issued by 
the United States District Court pending a final decree with refer- 
ence thereto, in the absence of a showing that the increase named in 
the temporary injunction was made or approved of duly authorized 
State or Government commission as provided in the contract. 

The question under consideration is whether the rates established 
by the ordinance approved December 30, 1935, establishing rates 
effective December 26, 1935, may be paid for-service rendered the 
Government by the company, in the corporate limits of San Antonio, 
Tex., on and after December 26, 1935. 

In view of the foregoing payment on the voucher for telephone 
services rendered over the period December 26, 1935, to February 11, 
1936, is authorized at the rate specified in the ordnance, swpra, for 
the particular service involved. 

The voucher, together with supporting papers, is returned. 


(A-61818) 


PERMANENT APPROPRIATION REPEAL ACT, 1934—AVAILABILITY OF 
INDEFINITE APPROPRIATIONS SUBSEQUENT TO JUNE 30, 1935 


Obligations incurred prior to June 30, 1985, in connection with indefinite ap- 
propriation accounts repealed effective July 1, 1935, by section 4 of the 
Permanent Appropriation Repeal Act of 1934, 48 Stat. 1227, may not be 
paid from said indefinite appropriations after June 30, 1935, but are for 
charging to appropriated funds for the fiscal year 1936. 


Comptroller General McCarl to the Secretary of the Interior, April 14, 1936: 
Consideration has been given your letter of January 27, 1936, 
as follows: 


By certificate no. 0379966 the Claims Division of your effice authorized 
settlement of a claim in favor of the Patten-Blinn Lumber Company in the 
amount of $801.94 from the fund entitled “56783: Improvement and mainte- 
nance, irrigation system, Colorado River Reservation, Arizona, receipt limi- 
tation, 1936.” 
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The obligation resulting in the filing of this claim was incurred during 
the fiscal year 1934, and as a consequence an encumbrance was created 
in the proper amount in the fund entitled “Maintenance, irrigation system, 
Colorado River Reservation, Arizona, act of August 1, 1914, special fund,” 
which at that time was properly chargeable with the expenditure in ques- 
tion. Upon receipt of the above referred to certificate authorizing as it did 
settlement from funds appropriated by Congress specifically for the fiscal 
year 1936, in lieu of the fund cited at the time the claim was transmitted 
to your office for settlement, the Commissioner of Indian Affairs communi- 
cated with your Claims Division to secure advice as to the reason for author- 
izing settlement from the fund cited in the certificate. Under date of December 
24, 1935, reply (Claims Division RE-0475000 (1)), was received which in part 
is as follows: 

“The appropriation referred to by you was repealed by section 4 of the 
Permanent Appropriation Repeal Act 1934, approved June 26, 1934, 48 Stat. 
1224-1236, which section contains no provision for the payment of claims 
obligated prior to July 1, 1935, and accordingly the annual appropriation for 
the fiscal year 1936 was charged in the settlement. In this connection your 
attention is invited to decision of this office dated November 27, 1935, A—65998.” 

Under the same date the Commissioner of Indian Affairs received another 
communication (AB 1 LW) from the Chief, Accounting and Bookkeeping 
Division of your office regarding a similar situation which communication for 
convenience is quoted in full: 

“Reference is made to requisition for disbursing funds no. 4144, dated De- 
cember 3, 1935, in favor of G. F. Allen, chief disbursing officer, Division of 
Disbursement, Treasury Department, for advances under the appropriation 
“5S786—Maintenance, irrigation system, Flathead Reservation, Montana, act 
May 18, 1916, Special Fund”, in the amount of $3.10, and under the appro- 
priation “5S796—Maintenance, power system, Flathead Reservation, Montana, 
act May 10, 1926, Special Fund”, in the amount of $9.85. 

“The appropriations, supra, are subject to the provisions of section 4 of 
the Permanent Appropriation Repeal Act, 1934, approved June 26, 1934, which 
provides in part: 

“ ‘Effective July 1, 1935, * * * appropriations to which expenditures un- 
der such accounts have been chargeable theretofore are hereby repealed effec- 
tive on such date, * * * 

“The statute makes unlawful the use of the funds in question unless sub- 
sequently duly appropriated, 

“The decision to which reference is made on the requisition above-men- 
tioned has no application to the question under consideration being concerned 
wholly with a determination as to whether balances in the funds listed in 
section 4, of the act, supra, may be considered as receipts and as such be sub- 
sequently reappropriated. 

“Accordingly, requisition no. 4144 must be, and is, again returned without 
approval.” 

Although this letter does not so state, it is assumed that if settlement of the 
obligations represented by the amounts of $3.10 and $9.85, respectively, is to be 
made at all without securing a specific appropriation therefor from Congress, 
it should be made, if the same reasoning applied by the Claims Division in the 
Patten-Blinn Lumber Company claim is followed, from the funds appropriated 
by Congress for the Flathead Indian irrigation project during the fiscal year 
1936. 

In analyzing the action of the Claims Division in authorizing settlement 
from the fund entitled “56783: Improvement and maintenance, irrigation 
system, Colorado River Reservation, Arizona, receipt limitation, 1986”, it 
would appear that such authorization if followed would not only violate the 
spirit of the Permanent Appropriation Repeal Act, 1934, approved June 26, 
19384 (48 Stat., 1224, et seq.) but would in addition be in direct contravention 
of article I, section 9 of the Constitution of the United States, and title 31, 
section 678, U. 8S. C. (See also 7 Comp. Gen., 213.) The act of May 9, 1935 
(Public, No. 58, 74th Cong.), under which the fund in question cited by the 
Claims Division, was authorized, contained an item as follows: 

“For improvement, operation, and maintenance of the pumping plants and 
irrigation system on the Colorado River Indian Reservation, Arizona, as pro- 
vided in the act of April 4, 1910 (36 Stat., p. 273), $14,000, reimbursable, to- 
gether with $24,000 from which amount expenditures shall not exceed the 
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aggregate receipts covered into the Treasury in accordance with section 4 of 
the Permanent Appropriation Repeal Act, 1934.” 

Although this appropriation was made for the purpose of carrying on work 
similar to that undertaken with the money available under the title ‘“Mainte- 
nance, irrigation system, Colorado River Reservation, Arizona, act of August 1, 
1914, special fund”, which was repealed by the Permanent Appropriation Re- 
peal Act, it was based on certain specific estimates of this Department as pre- 
sented to the Congress. The estimates upon which the current appropriation 
was based did not provide or anticipate that payment of the claim of the Pat- 
ten-Blinn Lumber Company, and any other legitimate obligations incurred prior 
to July 1, 1935, would be made therefrom. The same situation prevails with 
respect to all other receipt appropriations for the Indian Irrigation Service. 

While it is true, as pointed out by your Claims Division, that section 4 
of the act did not specifically make provision for payment of obligations in- 
curred prior to July 1, 1935, from the funds affected by section 4, this Depart- 
ment feels that the interpretations by your office as set out above are errone- 
ous to the extent that they affect actual encumbrances of the funds in question 
when such encumbrances were properly made prior to the date of the act 
and represent obligations incurred during any particular fiscal year prior to the 
fiscal year 1936, A cursory examination of the hearings on the act does not 
indicate that consideration was specifically given to the matter of payment 
of prior incurred obligations at least insofar as the funds designated in section 
4 thereof are concerned. Your decision of November 27, 1935 (A-—65998), ad- 
dressed to the Secretary of the Treasury does not appear directly in point 
as it relates to section 5 of the act, which section by implication can be 
construed as providing that any balances in the funds therein dealt with 
and properly encumbered would be available for payment of.the obligations 
thereof, the intent being that only unobligated balances would be covered 
into the surplus fund of the Treasury. 

On account of the apparently unintentional omission of similar language 
in section 4 and the oversight of our administrative officials during the hearings 
on the legislation to discuss the procedure to be followed in settling proper 
obligations incurred prior to the enactment thereof, it is not possible to state 
definitely that it was their understanding that the obligated balances as of 
June 30, 1986, would continue available for settlement of obligations properly 
incurred and encumbered prior and up to that time. You may be assured, 
however, that if at the time the legislation was under the active considera- 
tion of the committees of Congress we could have anticipated the language 
of section 4 would be interpreted as it has been, appropriate recommendation 
would have been made for inclusion of language which would authorize pay- 
ment of obligations incurred prior to July 1, 1935, and which were properly 
encumbered prior thereto, or else the estimates for the fiscal year 1986 
would have included items for payment of such obligations which under the 
above rulings of your office is prohibited. As an. example of the effect such 
rulings have on the operations of the Indian Irrigation Service we quote for 
convenience a telegram just received from a field official. 

“Reference office letter tenth ruling on Repeal Act results in deduction 
thirty-three hundred dollars from funds heretofore counted on as available for 
operation and maintenance Colorado River project during fiscal year nineteen 
thirty-six. This deduction so far depletes funds now available as to make 
it impossible to meet December obligations including unpaid labor by eight 
hundred dollars and makes it impossible to meet January and February opera- 
tion and maintenance expenses by twenty-two hundred dollars. Unless three 
thousand dollars can be made immediately available for payment operation 
and maintenance expenses December to February, inclusive, it seems necessary 
to close down project including pumping plant at once otherwise we are incur- 
ring obligations without funds. Please advise and authorize discontinuance 
operation of pumping plant if considered necessary under circumstances.” 

It would appear that the interpretation placed on section 4 of the act by that 
division of your office which audits and certifies traffic vouchers and Govern- 
ment bills of lading for payment as evidenced in its approval of certain bills 
of lading for payment from an appropriation which the Claims Division holds 
has been revealed, is correct. In one such instance involving G. B. L. No. I 
266,469 covering shipment of supplies from Seattle to Wapato, Washington, 
which moved forward under date of June 17, 1935, your office certified that 
payment of the amount involved, i. e., $2.03, could properly be made from the 
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fund entitled “5S781.05: Construction, irrigation system, Wapato project, Wash- 
ington, act of February 14, 1920, special fund.” If the above interpretation 
of the legislation by the Claims Division be sustained, however, payment of 
the amount in question would have to be postponed pending securing of an 
appropriation by Congress of a specific item therefor inasmuch as no appropria- 
tion from collections for construction was made by Congress for the fiscal year 
1936 for any of the projects under the Indian Irrigation Service. 

In this connection reference is had to your decision of July 8, 1935 (A-63015), 
which in effect holds that unobligated balances as of June 30, 1985, in certain 
of the funds dealt with by section 4 of the act may be considered as receipts 
and as such be appropriated and applied to the receipt limitations established 
by the Congress notwithstanding the fact that the language of section 4 con- 
tained no specific reference with respect to the disposition of such balances. 
Evidently at that time you were of the opinion that the obligated portions of the 
funds in question would continue available after June 30, 1935, for settlement 
of the obligations they represent. 

In view of the situation as explained above, it is respectfully requested that 
this entire matter be reconsidered and that this Department be advised as to 
whether or not liquidation of the instant and other obligations which were 
incurred prior to July 1, 1935, should properly be certified for payment and 
paid from the funds to which they were chargeable at the time the obligation 
was incurred. It is evident that unless such action is immediately authorized 
there will be in a number of instances a complete breakdown of project 
operations. 


Section 4 of the Permanent Appropriation Repeal Act of June 
26, 1934, 48 Stat. 1227, provides: 


Sec. 4. (a) Effective July 1, 1985, all receipts of the character theretofore 
credited to the appropriation accounts appearing on the books of the Govern- 
ment and listed in subsection (b) of this section shall be deposited into the 
Treasury as miscellaneous receipts, and amounts equal thereto are authorized 
to be appropriated annually from the general fund of the Treasury for the 
same purposes for which such receipts are now appropriated. Appropriations 
to which expenditures under such accounts have been chargeable theretofore 
are hereby repealed, effective on such date: Provided, That if the total of re- 
ceipts for any one fiscal year for any of the foregoing purposes under this au- 
thority is greater than the amounts appropriated for such purpose, such excess 
is authorized to be appropriated for the following fiscal year. 


* * * * * 7 * 


(13) Maintenance, irrigation system (name of project), act August 1, 1914. 


The appropriations listed under (b) of this section were repealed 
effective July 1, 1935, so that on and after that date there ceased 
to be any indefinite appropriation such as item 13, supra, available 
either for obligation or for payment of obligations previously in- 
curred. Instead the section provided for appropriations to be made 
for expenditures theretofore chargeable to the indefinite appropria- 
tion accounts. 

It appears that pursuant to said provision of section 4 (a) esti- 
mates for such expenditures were submitted and appropriations were 
made such as the one quoted in your letter, supra, for improvement, 
operation, and maintenance of the pumping plant and irrigation 
system on the Colorado River Indian Reservation, Arizona. This 
appropriation is for $14,000 reimbursable “together with $24,000 
from which amount expenditures shall not exceed the aggregate 
receipts covered into the Treasury in accordance with section 4 of the 
Permanent Appropriation Repeal Act, 1934.” 
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In my letter to you of July 8, 1935, relating to these appropriations 
for the fiscal year 1936 and the provision of section 4, swpra, it was 
stated that in view of the fact that section 4 of the Permanent Appro- 
priation Repeal Act of 1934 in directing disposition of these funds 
made no distinction between receipts prior to June 30, 1935, and 
receipts thereafter and specifically provided that if the total of the 
receipts for any one fiscal year “is greater than the amount appro- 
priated for such purpose, such excess is authorized to be appropriated 
for the following fiscal year”, the amount specifically appropriated 
for any of the projects for the fiscal year 1936 is available for use 
thereon but only to the extent of amounts covered into the Treasury 
from the unexpended balance on June 30, 1935, of receipts from such 
projects during the fiscal year 1935, and from receipts from such 
projects during the fiscal year 1936. 

Under this construction of the appropriations made for 1936, it 
must be readily apparent that obligations incurred prior to July 1, 
1935, may no longer be charged to the indefinite appropriation ac- 
counts but are for charging to the 1936 appropriations for the reason 
that the unexpended balance on June 30, 1935, becomes a receipt for 
the fiscal year 1936 authorized to be expended during that fiscal year 
by the appropriation for 1936. There was nothing in said decision of 
July 5, 1935, as seems to be administratively assumed, that the obli- 
gated portions of the funds in question would continue available after 
June 30, 1935. Such unexpended balances of receipts from the 
respective projects during the fiscal year 1935 were authorized by the 
Congress to be expended under the appropriations for the fiscal year 
1936. 

It should be readily apparent from the foregoing that there is 
neither involved a violation of article 1 of section 9 of the Con- 
stitution of the United States nor of title 31, section 678, United 
States Code, nor any attempt to withhold contributed funds for 
purposes other than those for which they were contributed. 

In specific answer to the questions submitted, I have to advise that 
while obligations incurred prior to June 30, 1935, which would have 
been chargeable to indefinite appropriation accounts, repealed by 
section 4, supra, may no longer be charged against such appropria- 
tion accounts, such obligations are chargeable against the 1936 ap- 
propriation composed in part of funds received prior to June 30, 
1925 If the amount which has been authorized to be expended for 
the fiscal year 1936 is insufficient, the matter is for bringing to 
the attention of the Congress for such legislation as may be necessary 
to remedy the situation. 

The voucher which you refer to as having been certified by this 
office for payment from one of the indefinite permanent appropria- 
tions notwithstanding its repeal by section 4 cannot now be located 
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in this office and informal inquiry of your department failed to 
secure information whether or not payment has been accomplished 
thereon. However, if it was certified after July 1, 1935, as payable 
from the repealed appropriation, such action was in error and should 
not be taken as precedent for similar action in other cases. The de- 
tails in connection with such voucher should be furnished this office 
so that a proper adjustment of the accounts may be made. 


(A-65659) 


CONTRACTS—TERMINATION OF CONTRACTOR’S RIGHT TO PROCEED— 
PURCHASE OF SUPPLIES ELSEWHERE—LIQUIDATED DAMAGES, 
ETC. 





A proposal and acceptance constitute a binding contract regardless of whether 
purchase order issued thereunder was signed. 

A contract provision for liquidated damages for refusal or failure to make ship- 
ment within the specified time obviously contemplates shipments meeting 
the specifications, and liquidated damages are not excusable because 
materials were shipped if said materials proved on inspection to be 
unacceptable. 

Where contractor’s right to proceed is terminated, liquidated damages accrue 
for the additional delay in the procurement of the supplies elsewhere if the 
contract so provides, notwithstanding the procurement is by competitive 
bidding rather than by open market purchase, the additional delay because 
of such method of procurement having been reasonable under the cireum- 
stances and having operated to save the contractor additional charges which 
would have otherwise accrued. 

The United States is not required to show any actual damages under a contract 
containing a valid provision for liquidation of damages for delay or default 
in performance. 

A contractor whose right to proceed has been terminated is not entitled to a 
credit for, or a direct payment of, a saving to the Government because of 
reletting the contract at a lower price. 

Contracting officer’s decision that supplies delivered did not conform to the 
specifications is binding upon the contractor where no appeal was taken to 
the head of the department therefrom as provided by the contract. 

Deduction from an amount otherwise due a contractor representing discount for 
payment within the contract period on an amount of liquidated damages 
assessed under the contract, is unauthorized where the discount period had 
expired previous to the time the contracting department was notified to 
submit unpaid vouchers to the General Accounting Office for direct 
settlement. . 





Comptroller General McCarl to the Maryland Wiping Cloth Co., April 14, 1936: 

There has been considered your letter of November 4, 1935, re- 
questing review of the action of this office in setting off against the 
amount otherwise found due you in settlement no. 0377731, dated 
October 21, 1935, an amount of $840, representing liquidated dam- 
ages due the United States on account of your failure to deliver 
wiping rags meeting the specifications under contract no, W-1092- 
eng—4311, dated September 29, 1934, and in deducting $16.80, repre- 
senting discount on the amount set off. 

Under the contract in question, consisting of your proposal dated 
September 21, 1934, and acceptance dated September 29, 1934— 
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which constituted an agreement binding on you regardless of whether 
the order issued thereunder was signed (United States v. New York 
and Porto Rico Steamship Co., 239 U. S. 88; Purcell Envelope Co. 
v. United States, 249 U. S. 313)—you agreed to deliver f. o. b. any 
railroad or pier in Baltimore, Md., within 25 days from date of 
receipt of award, for shipment on Government bill of lading to the 
United States Engineer Depot opposite Memphis, Tenn., 25,000 
pounds of wiping rags for a total price of $1,905.75. You acknowl- 
edged receipt of award October 1, 1934, thereby establishing October 
26, 1934, as the date delivery was due. 

A shipment of rags under the contract was received at the United 
States Engineer Depot October 24, 1934, but, on inspection, was 
rejected as not meeting the requirements of the specifications. You 
were immediately notified of such rejection and that the Govern- 
ment bill of lading on which the shipment had moved had been 
canceled and another was being forwarded for your use in making 
an acceptable shipment. After repeated attempts by the Govern- 
ment to ascertain when such a shipment would be made, you were 
advised by telegram of November 28, 1934, that the contract was 
being taken out of your hands and that the rags would be procured 
elsewhere, any excess cost to be charged to you. On the same day, 
new invitations were issued for bids for supplying the needed rags, 
and on December 7, 1934, H. Blockman & Co. of Memphis, Tenn., 
was awarded a contract for delivery of the rags within 25 days of 
receipt of award. Said award was received December 10, 1934, and 
delivery under this substituted contract was thus due by January 4, 
1935. 

Your contract provided in section G of the General Specifications, 
in part, as follows: 

Delays—Liquidated damages.—If the contractor refuses or fails to make 
shipment of the materials or supplies and/or to prosecute the work or any 
separable part thereof within the time specified in his bid, or any extension 
thereof, the actual damage to the Government for the delay will be impos- 
sible to determine and in lieu thereof the contractor shall pay to the Govern- 
ment, as fixed, agreed, and liquidated damages for each calendar day of delay 
in making shipment, the amount as set forth in the specifications or accom- 
panying papers, and the contractor and his sureties shall be liable for the 
amount thereof: Provided, however, That the Government reserves the right 
to terminate the right of the contractor to proceed and to purchase similar 
material or supplies in the open market or secure the manufacture and 
delivery thereof by contract or otherwise, charging against the contractor and 
his sureties any excess cost occasioned the Government thereby, together with 
liquidated damages accruing until such time as the Government may reasonably 
procure similar material or supplies elsewhere: * * * 

The above provision obviously contemplates shipment of materials 
or supplies meeting the specifications, Accordingly, there is no 
merit in your contentions as to suspension of liquidated damages 
on account of shipment of materials which on inspection proved 
unacceptable. 
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It is to be noted, also, that under the above-quoted provision in the 
event of your failure to make shipment within the agreed time— 
und consequent exercise by the Government of the right reserved to 
terminate your right to proceed and purchase similar material or 
supplies elsewhere—liquidated damages do not cease accruing at the 
time of such termination, but you are chargeable with liquidated 
damages accruing until such time as the Government reasonably may 
procure similar material or supplies elsewhere. Considering the 
quantity of materials required, it must be held that there was no 
unreasonable delay in the action of the Government in advertising 
for bids on November 28, 1934, the very day your right to proceed 
was terminated, and awarding contract under such advertisement 
December 7, 1934, calling for delivery within 25 days after receipt 
of award, the identical period allowed in your contract. In so sub- 
mitting its needs for competitive bidding, the Government obtained 
the material as cheaply as possible, thereby saving you additional 
charges which would have accrued against you had purchase been 
made in the open market. Therefore, under the express terms of the 
contract liquidated damages accrued from October 26, 1934, the date 
delivery was due under your contract, to January 4, 1935, the date 
for delivery under the substituted contract, at the rate of $12 per 
day as provided in your contract, or a total of $840 as charged in 
the settlement. ' 

With reference to your contention that you should be relieved of 
liquidated damages inasmuch as the United States suffered no actual 
damage, it is well settled that where a contract contains a valid pro- 
vision for liquidation of damages for delay or default in perform- 
ance, the United States is not required to show any actual damages. 
(See 10 Comp. Dec. 605; 13 id. 853; 16 id. 618; 26 id. 424; 2 Comp. 
Gen. 322; 3 id. 643; and 3 id. 696.) 

Consideration has been given your claim that you are entitled to 
the benefit of an alleged saving of $195.45 made by the United § tates 
in obtaining the rags from H. Blockman & Co. after your de‘/ault. 
In this connection, it appears that the price named in the Blockman 
contract was $1,921.25, as against your contract price of $1,905.75, 
but the Government by obtaining delivery from Blockman direct 
to its warehouse saved a freight charge of $195.87 which would 
have been incurred had your shipment proved acceptable, and there 
was thus a slight saving in the total expense of obtaining the 
materials. However, the Government did not readvertise the contract 
for your benefit, but for its own, and you are not entitled to any 
saving the Government may have made by reletting the contract, 
either as a direct payment or as a credit against the liquidated 
damages properly charged to you. The provision for liquidated 
damages was for the purpose of making the Government whole for 
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any damages suffered by reason of the delay in securing delivery of 
the required materials and is entirely separate from that for charging 
excess costs, the purpose of which was to protect the Government 
from any added cost of materials which it might be required to 
obtain elsewhere, over and above the cost under your contract. There 
is no provision in your contract whereby you are to be credited with 
any savings the Government might make by reason of being com- 
pelled to take the contract out of your hands, and the fact that 
a saving was made does not abrogate or in any way affect the plain 
provisions of the contract with reference to the deduction of 
liquidated damages. 

Relative to your contentions as to the adequacy of the inspection 
given the shipment which you made and your claim for expenses 
incident to such shipment, you are advised that the contract provides, 
in paragraph C of the General Specifications, that final inspection 
shall be made after delivery and that rejected articles shall be re- 
moved by and at the expense of the contractor. It is provided, also, 
in paragraph D, that all disputes concerning questions of fact shall 
be decided by the contracting officer or his duly authorized repre- 
sentative, subject to written appeal by the contractor within 30 days 
to the head of the department, or his assistant, whose decision shall 
be final and conclusive. Since you did not appeal from the contract- 
ing officer’s decision that the materials offered did not comply with 
the specifications, that decision is binding upon you under the terms 
of your contract. (See Penn Bridge Co. vy. United States, 59 Ct. 
Cls. 892.) 

Accordingly, upon review the deduction of $840 as liquidated dam- 
ages in settlement of October 21, 1935, appears correct. However, 
it appears that the item of $16.80, representing discount for pay- 
ment in 10 days under contract no. Tps-6525, dated June 27, 1935, 
under which accrued the amount set off in said settlement, should 
not have been deducted. Since the 10-day discount period expired 
prior to August 14, 1935, the date the Treasury Department was 
notified of your indebtedness and requested to forward to this office 
unpaid vouchers to cover such indebtedness, the delay in payment 
is not attributable to the indebtedness. 

Settlement will issue in due course for the additional amount of 
$16.80 herein found due. 


(A-71902) 


POSTAL SERVICE—OVERTIME COMPENSATION—SALARY ADJUST- 
MENTS ON ADVANCEMENT TO REGULAR POSITIONS 


The decision of March 12, 1936, A-71902, 15 Comp. Gen. 788, relative to compu- 
tation of overtime compensation is for application only to railway postal 
clerks assigned to road duty. 


2 
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The act of August 14, 1935, 49 Stat. 650, regulating the hours of work of postal 
employees, does not authorize a change in the basis for adjustment of 
salary of substitute clerks in first and second class post offices and substi- 
tute letter carriers in the City Delivery Service upon their advancement 
to regular positions. 


Comptroller General McCarl to the Postmaster General, April 14, 1936: 
There has been considered your letter of March 17, 1936, as 
follows: 


Reference is made to your letter of March 12, 1936 (A-71902), regarding the 
rate of overtime pay in the case of railway postal clerks. 

In view of the decision rendered the question arises as to the proper method 
of arriving at the rate of overtime pay in the case of post-office clerks and 
laborers in first and second class post offices, carriers in the city-delivery 
service, and other groups of postal employees hereinafter mentioned. 

Title 39, section 117 of the United States Code provides: 

“* * * Special clerks, clerks, and laborers, in the first and second class 
post offices and carriers in the City Delivery Service shall be required to work 
not more than eight hours a day. The eight hours of service shall not extend 
over a longer period than ten consecutive hours, and the schedules of duty of 
the employees shall be regulated accordingly. In cases of emergency, or if the 
needs of the service require, and it is not practicable to employ substitutes, 
special clerks, clerks, and laborers, in first and second class post offices and 
carriers in the City Delivery Service can be required to work in excess of 
eight hours per day, and for such overtime service they shall be paid on the 
basis of the annual pay received by such employees. In computing compen- 
sation for such overtime the annual salary or compensation for such employees 
shall be divided by three hundred and six, the number of working days in the 
year less all Sundays and legal holidays enumerated in section 119 of this 
title; the quotient thus obtained will be the daily compensation which divided 
by eight will give the hourly compensation for such overtime service. * * *” 

An act of Congress approved August 14, 1935, generally referred to as the 
forty-hour-week law, fixes the hours of service of certain groups of postal 
workers at forty a week by providing compensatory time for work performed by 
them on Saturdays. In this connection attention is drawn to Public, 275, 
Seventy-fourth Congress, H. R. 6990, which reads in part as follows: 

“* * * That when the needs of the service require supervisory em- 
ployees, special clerks, clerks, and laborers in first- and second-class post- 
oftices, and employees of the motor-vehicle service, and carriers in the City 
Delivery Service and in the Village Delivery Service, and employees of the 
Railway Mail Service, clerks at division headquarters of post-office inspectors, 
employees of the stamped envelope agency, and employees of the mail equip- 
ment shops; cleaners, janitors, telephone operators, and elevator conductors 
paid from appropriations of the First Assistant Postmaster General; and all 
employees of the custodial service except charwomen and charmen and those 
working part time, to perform service on Saturday they shall be allowed com- 
pensatory time for such service on one day within five working days next 
succeeding the Saturday on which the excess service was performed: Provided, 
That employees who are granted compensatory time on Saturday for work 
performed the preceding Sunday or the preceding holiday shall be given the 
benefits of this act on one day within five working days following the Satur- 
jay when such compensatory time was granted. * * *” 

A decision is requested as to the manner in which overtime pay should be 
computed in the case of the groups referred to. 

There is also presented for a decision the question of correct interpretation 
of the provisions of title 39, section 104, of the Unite States Code, which 
provides : 

“* * * Substitute clerks in the first- and second-class post offices and 
substitute letter carriers in the City Delivery Service when appointed regular 
clerks or carriers shall have credit for actual time served on a basis of one 
year for each three hundred and six days of eight hours served as substitute, 
and appointed to the grade to which such clerk or carrier would have pro- 
gressed had his original appointment as substitute been to grade 1. * * *” 

The Department has held that 306 days of eight hours, or 2,448 hours, consti- 
tuted one year of service for the purpose of adjusting salary upon advance- 
ment from substitute to regular clerk or carrier, 
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In view of the provisions of the act of August 14, 1985, supra, there are 
only 254 days of eight hours in a work year. The question for determination ‘ 
is whether 254 days should not be used as the basis for the adjustment of ’ 
salary upon the advancement of substitute employees to regular positions. 

The decision of March 12, 1936, A~-71902, 15 Comp. Gen. 788, had 
relation only to overtime compensation of railway postal clerks. In I 
decision of October 14, 1935, 15 Comp. Gen. 298, after quoting section 
1 of the act of August 14, 1935, 49 Stat. 650, and section 7 of the act ( 
of February 28, 1925, 43 Stat. 1062, 1063, it was stated as follows: , 

( 


The earlier statute of February 28, 1925, unquestionably fixed 8 hours as the 
length of a work day and 306 days as the length of the work year for all 
regular railway postal clerks, including those on road duty. The later act of 
August 14, 1935, unquestionably reduces to 6 hours 40 minutes the length 
of the work day of railway postal clerks on road duty, retains the length of 
their work year as 306 days, but makes no change in the length of the work 
day or work year of other classes of railway postal clerks. These statutory 
distinctions may not be eliminated by construction. * * * 


With respect to your first question, therefore, you are advised that 
there is no authority of law for any change in the basis for com- 
puting overtime compensation of any postal employee other than 
railway postal clerks assigned to road duty. 

In decision of September 6, 1935, 15 Comp. Gen. 175, 176, it was 
held as follows: 


The act of August 14, 1935, 49 Stat. 650, is not a compensation statute but 
a statute to regulate the hours of work of postal employees only. The pre- 
viously existing statutory bases for fixing the daily, monthly, or annual rates 
of compensation of the postal employees involved have not been affected by 
said statute. Accordingly, the daily compensation rates of part-time employees 
or others thus required to be paid have not been increased from 1/306 or 
1/365 to 1/254 of the annual rate of compensation but continue to be computed 
as prior to the effective date of this statute. In other words, the statute did 
not increase the daily, monthly, or annual rates of compensation of any postal 
employee. * * * 


See also 15 Comp. Gen. 299. 


The question contained in your concluding paragraph is answered’ 
in the negative. 


(A~73295) 


DISTRICT OF COLUMBIA—OLD-AGE ASSISTANCE—PAY-ROLL 
EVIDENCE REQUIRED 


Pay rolls transmitted to the General Accounting Office involving payment of 
awards made under the District of Columbia old-age assistance act, 49. 
Stat. 747, need not be accompanied by applications and other pertinent 
papers if said papers are kept available for inspection in the administra- 
tive office, but should be certified by the administrative officer charged 
with administration of the act. Said pay rolls should bear appropriate 
notations in case of any change of award, and of the review of all such 
cases required to be made by the statute. 


Comptroller General McCarl to J. R. Lusby, Disbursing Officer, April 14, 1936: 
There has been considered your letter of April 1, 1936, as follows: 


There is submitted herewith a pay roll, certified by Director, Public Assist- 
ance Division, Board of Public Welfare, D. ©., and approved by the Directo 
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of Public Welfare, D. C., as awards to alleged residents of the District of 
Columbia, qualifying under provisions of an act, Public, 319, 74th Congress, 
approved August 24, 1935, in relation to providing assistance against old age 
want. 


In view of certain requirements in above mentioned act, request is made for 
your instructions and opinions on the following questions: 

1. Should applications and necessary evidence accompany pay rolls for pur- 
poses of audit by the General Accounting Office or will certificate that applica- 
tions, etc., on file in Public Assistance Office suftice? 

2. In view of Commissioners’ order no. 297826/494 dated March 27, 1936 
(copy attached herewith), creating the position of associate attorney in the 
Public Assistance Division of the Board of Public Welfare, subject to the 
general supervision of the corporation counsel, should the action of the 
corporation counsel or his assistant appear on pay rolls approved for payment. 

Any other suggestions of the Comptroller General as to any other require- 
ments of law and accounting will be appreciated. 

With the understanding that the application and all pertinent 
papers in respect of any case adjudicated under the terms of the 
Social Security Act of August 14, 1935, 49 Stat. 620, and the act of 
August 24, 19% id. 747, wi uly preserved in the administra- 
August 24, 1935, 49 id. 747, will be duly preserved in the administ 
tive office and be open to inspection by properly designated em- 
ployees of this office, if and when necessity therefor arises, it will be 
sufficient for audit purposes, for the present, that the pay roll con- 
tain a certificate, such as appears on the roll submitted with your 
letter of April 1, as to the facts disclosed by the application and 
other documents—necessary to show that the proposed payments are 
authorized under the law. Your first question is answered accord- 
ingly. 

The Commissioners’ order referred to in your second question 
reads as follows: 

That the position of associate attorney (Bu 25-19-2, P-3) at $3,200 per an- 
num is hereby created in the Public Assistance Division of the Board of Public 
Welfare, and that Mae Helm, assistant corporation counsel (Bu 8-1-32, P-3) 
in the corporation counsel's office at $3,200 per annum, is hereby transferred 


and appointed to said position, subject to the general supervision of the cor- 
poration counsel, appointment to be effective on and after April 1, 1936. 


It is understood your inquiry is made principally because of the 
order designating such officials, but the order does not define the 
duties of the associate attorney, and it is probable that the duty of 
such officer is intended to have relation to such cases as require par- 
ticular legal advice and action. Nothing in the act of August 24, 
1935, 49 Stat. 747, requires that such pay rolls be approved by the 
corporation counsel or other attorney. It is understood that the 
Board of Commissioners of the District of Columbia has designated 
the Public Assistance Division of the Department of Public Welfare 
as the agency to administer old-age assistance for the District of 
Columbia. If so, and that division is charged with the duty of 
investigating all applications made for benefits under the act and 
that the eligibility to such benefits is determined by said division, 
the administrative certificate on the roll should be signed, as was 
done in the instant case, by the Director, Publie Assistance Division, 
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Board of Public Welfare, District of Columbia. Your second ques- 
tion is answered accordingly. 

Attention is directed to the requirements of section 8 of the act of 
August 24, 1935, 49 Stat. 749, as follows: 

All assistance under this act shall be reviewed from time to time as fre- 
quently as may be required by the rules hereunder formulated. After such 
further investigation as may be deemed necessary the amount and manner of 
assistance may be changed or the assistance may be withdrawn if it is found 
that the recipient’s circumstances have changed sufficiently to warrant such 
action, and all cases in which relief is being extended shall be reviewed every 
six months. It shall be within the power of the Board of Commissioners or its 
designated agency at any time to cancel and revoke assistance and to suspend 
payments for such periods as it may deem proper. 

Where any change in the amount of the benefit awarded results 
from a review of any case, appropriate notation thereof should be 
made in the remarks column. Since the act requires that “all cases 
in which relief is being extended shall be reviewed every 6 months” 
the roll covering -payment for the month following such review 
should contain an appropriate notation that a review of the par- 
ticular case was made as required by the statute and indicating the 
result of such review. 

Under docket no. A-51622 there is at present being considered by 
this office appropriate forms for use in this and like classes of pay- 
ments, but until such time as the forms are approved no objection 
will be raised to the use of the tentative form submitted. 

The papers are returned. 


(A-73385) 


REAL ESTATE—ACQUISITION—ENCUMBRANCE DETERMINATION BY 
SECRETARY OF AGRICULTURE 


The terms of section 301 of the act of June 15, 1935, 49 Stat. 378, 382, con- 
ferring upon the Secretary of Agriculture authority to acquire lands sub- 
ject to rights-of-way, easements and reservations, if in his opinion said 
encumbrances will not interfere with the use of such lands for the pur- 
poses of the act, contemplate individual and not blanket determinations, 


Comptroller General McCarl to the Secretary of Agriculture, April 14, 1936: 


There has been received your letter of March 31, 1936, as follows: 


Reference is made to section 301 of the act of June 15, 1935 (49 Stat. 378, 
382), which authorizes the acquisition of lands subject to rights-of-way, ease- 
ments, and reservations, if in the opinion of the Secretary of Agriculture said 
reservations, rights-of-way, or easements, will not interfere with the use of 
such areas for the purposes of the act. 

The reservations, if any, contained in duly executed purchase agreements 
procured pursuant to this act have been administratively considered and in 
my opinion will, in no manner, interfere with the use of the lands so encum- 
bered for the purposes of the act. 


The terms of the referred to statute do not contemplate that the 
Secretary of Agriculture shall make a blanket statement that the 
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reservations, if any, contained in duly executed purchase agreements 
will in no manner interfere with the use of the lands so encumbered. 
On the contrary, section 301 of the act of June 15, 1935, contem- 
plates that such determination shall be made in each particular case 
and that there shall be stated the facts upon which the conclusion 
is based that the reservation of rights-of-way, etc., will not inter- 
fere with the use of the lands for the purposes for which acquired. 


(A-71140) 


COMPENSATION AND LEAVES OF ABSENCE—PER ANNUM EM- 
PLOYEES—OFFICES CLOSED FOR ADMINISTRATIVE REASONS 


Per annum employees of the Government may be charged with annual leave 
of absence for days on which no services are required to be performed 
because of the closing of the office, plant, or establishment for adminis- 
trative reasons, but compensation may not be withheld for such days 
regardless of the administrative reasons for closing and the fact that the 
employees have no accrued leave to their credit. 13 Comp. Gen. 277 
amplified. 


Comptroller General McCarl to Capt. C. A. Frank, United States Army, April 
15, 1936: 


There has been received by reference from the Chief of Finance, 
War Department, your letter of January 30, 1936, as follows: 


1. Request an advance decision on the enclosed voucher submitted to the 
undersigned, a disbursing officer, for payment. 

2. In the decision of the Comptroller General cited on the voucher the 
administrative reason for closing the navy yards on Saturday was due to 
legislation making some such action necessary to comply with the 40-hour week 
provision of the law. 

3. The reason for closing the arsenal, in the instant case, on Friday, Novem- 
ber 29, is not apparent in the post memorandum issued November 4, 1985, and 
in view of the definite statement in this memorandum that employees without 
leave credit would be carried in a nonpay status, it is doubtful that the deci- 
sion of the Comptroller General (A-—54807) dated April 12, 1954, is applicable 
and whether payment to such employees may now properly be made. 


ry. , © 

I'he voucher proposes payment of 1 day’s compensation, less re- 
tirement deductions, to a number of per annum employees of the 
Edgewood Arsenal for November 29, 1935, when the arsenal was 
closed for administrative reasons—apparently because the day fol- 
lowed Thanksgiving day and preceded Saturday and Sunday, non- 
work days. ‘There appears on the pay roll the following explanatory 
footnote : 

Certified on vo. #1, Dec. 1935 accts., C, A, Frank, Capt., finance officer, 
as AWOP (absent without pay) on Nov. 29, 1985. Should have been certified 
with pay in accordance with decision Comptroller General, dated April 12, 
1984. 

Said decision reported in 183 Comp. Gen. 277, held as follows at 
page 280; 

* * * 


deduction is not required from per annum employees for days on 
which no services are rendered due to the closing of the office, plant, or estab- 
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lishment for administrative reasons. Hence, if it be determined administra- 
tively to close the navy yards on Saturday to comply with said section 23 of 
the act of March 28, 1934, no deduction need be made from the per annum 
compensation of those administrative employees at the yards in group 4-B, or 
other administrative employees not subject to the 40-hour week provision, for 
the Saturdays on which they are precluded from working solely because of the 
closing of the yards. * * * 


The rule thus stated is applicable regardless of the administrative 
reason or purpose in closing. It is within administrative discretion 
to charge per annum employees with leave of absence for days on 
which the office or plant is closed for administrative reasons, but the 
compensation of per annum employees who have no accrued leave 
to their credit may not be withheld for such days. 

Accordingly, it having been established from the pay rolls on Sle 
in this office that the employees listed on the supplemental roll were 
not paid the amounts of compensation now claimed for November 
29, 1935, payment on the voucher, which is returned, may be made 
in the absence of other objection. 


(A-72173) 


QUARTERS AND SUBSISTENCE ALLOWANCE—ARMY ENLISTED MAN— 
DELAY IN REPORTING TO NEW STATION 


An enlisted man of the Army ordered to make a permanent change of station, 
and authorized to delay in reporting thereat for his own convenience, is 
not entitled under the act of April 15, 1926, 44 Stat. 257, to payment of a 
money allowance for quarters and subsistence for the period of such delay. 


Comptroller General McCarl to Nathan Brewster, United States Army, April 
15, 1936: 


There has been received your request for review of settlement no. 
0527432, dated December 13, 1935, disallowing your claim under the 
provisions of the act of April 15, 1926, 44 Stat. 257, for the money 
allowance for subsistence and quarters, less the prescribed furlough 
ration, for the period you were on authorized furlough from June 28, 
1935, to September 11, 1935, subsequent to detachment under orders 
to make a permanent change of station from Panama Canal Depart- 
ment to New Orleans, La., at which latter place the money allowance 
for subsistence and quarters prescribed by section 11 of the act of 
June 10, 1922, 42 Stat. 630, were authorized effective from and in- 
cluding September 12, 1935, the date you reported for duty. 

The act of April 15, 1926, 44 Stat. 257, provides: 


* * * That hereafter enlisted men, including the members of the United 
States Army Band, entitled to receive allowances for quarters and subsistence 
shall continue, while their permanent stations remain unchanged, to receive 
such allowances while sick in hospital or absent from their permanent-duty 
stations in a pay status. Provided further, That allowances for subsistence 
shall not accrue to such an enlisted man while he is in fact being subsisted 
at Government expense. 
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By Special Orders No. 84, headquarters, overseas discharge and 
replacement depot, Brooklyn, N. Y., dated June 24, 1935, you were 
transferred in grade to New Orleans Quartermaster Depot, New 
Orleans, La., and directed to proceed thereto reporting upon arrival 
to the commanding officer for assignment to duty and you were 
authorized to delay en route for your own convenience not to exceed 
90 days. The New Orleans Quartermaster Depot did not become 
your permanent duty station until September 12, 1935, the date you 
reported thereat for assignment to duty. During the delay en route 
authorized for your own convenience you were not absent from a 
permanent duty station within the meaning of the act of April 15, 
1926, and that statute is no authority for payment to you of the 
allowances claimed. The settlement is correct and upon review it 
must be and is sustained. 


( A-72331) 


CONTRACTS—DEFAULT OF CONTRACTOR—COMPLETION BY SURETY 


Under the terms of article 9 of the Government standard form of construction 
contract a surety completing the contract of its principal whose right to 
proceed was terminated, is chargeable with liquidated damages accrued 
prior to the termination plus the excess cost oceasioned the Government 
in having the work prosecuted to completion, but if the principal’s right 
to proceed was not terminated liquidated damages are chargeable to the 
surety to date of completion. 


Comptroller General McCarl to the Standard Accident Insurance Co., April 15, 
1936: 


There has been considered your letter of October 14, 1935, wherein 
you have urged that you were charged as completing surety with an 
excess amount of $780 as liquidated damages by reason of delays 
in the completion of contract W-6101-qm-25, dated November 15, 
1933. It appears you have admitted there was properly charged 
$647.50 as liquidated damages for delays which had accrued prior 
to the time when you commenced as surety to complete the work, but 
you insist you should not be charged with $780 liquidated damages 
by reason of the delay after the date when you proceeded to complete 
the work. 

As you have indicated, it was held by the Court of Claims in a 
decision of May 6, 1935, in the case of Fidelity & Casualty Co. of 
New York v. The United States that liquidated damages may be 
charged for delays to the date of the termination of the right of 
the contractor to proceed; also, that under article 9 of the standard 
form of construction contract the completing surety may not be 
charged wih liquidated damages for delays after said date. Such 
rule was applied by this office in 15 Comp. Gen. 409. 
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There is, as you apparently admit, some doubt whether the United 
States did, in fact, terminate the right of the contractor to proceed 
in this case or whether the Government permitted you to proceed as 
completing surety without terminating the right of the contractor 
to proceed. However, it does not appear necessary for this office 
to determine at this time whether the Government did, in fact, termi- 
nate the right of the contractor to proceed as was the situation in 
the cited Fidelity &: Casualty Co. of New York case. If such right 
to proceed was not terminated, then you were properly chargeable 
with liquidated damages for all of the delay until completion of the 
work. If the right of the contractor to proceed was, in fact, termi- 
nated, then, as completing surety, you are chargeable with all excess 
costs to the United States, and the War Department has reported 
that the actual damages sustained by the Government during the 
period from July 27, 1934, to September 11, 1934, through failure 
of the contractor to complete the contract within the stipulated 
period, aggregated $864.50, consisting of $273.12 as additional cost of 
inspection; $114.79 salary paid to the superintendent of construc- 
tion ; $121.12 office overhead ; $203.95 salary paid to the construction 
quartermaster ; and $151.50 as commutation allowances paid during 
said period because the Government was unable to furnish quarters 
in kind to the persons entitled thereto and who would have other- 
wise occupied the quarters in question. 

That is to say, if you had been charged in the settlement of Sep- 
tember 28, 1935, with the actual damages sustained by the Govern- 
ment as a part of the excess costs to which the United States is 
entitled under article 9 of the contract in event of terminaion of the 
right of the contractor to proceed, you would have been charged 
with an amount in excess of $780 which was, in fact, charged as 
liquidated damages during said period on the theory that the right 
of the contractor to proceed was not terminated. 

If as you have contended, the right of the contractor to proceed 
was, in fact, terminated, you should remit the sum of $84.50 as the 
difference between the actual increased cost of $864.50 and the liqui- 
dated damages of $780 charged in the settlement for the period in 
question. 


(A-64560), (A-72951) 


COMPUTATION OF EXCHANGE LOSSES 


Exchange losses of an employee stationed in a foreign country, while on leave 
of absence, are for computation at rates of exchange of the employee’s 
regular station or of the countries visited whichever are more favorable 
to the Government, and on the basis of the rate on the last day of travel 
within the particular country, but if the period extends over 1 month such 
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losses are for computation on the basis of the last day of each month 
within the travel period, except that where no substantial part of the 
leave of absence of an employee is spent in a particular country, as on a 
tour, exchange loss may be at the regular station rate irrespective of 
registry of the vessel used on the tour. 

Exchange losses on salaries and allowances payable regularly at an employee’s 
foreign station are for computation as of the last date of the accrual 
period irrespective of when payment is made, but where fractional parts 
of accrual periods are involved losses are for computation as of the last 
day of the fractional period. 

Exchange losses are not payable on salary for a period of leave of absence 
from a foreign station spent in the United States. 


Comptroller General McCarl to the Secretary of State, April 16, 1936: 

Your letters of March 24 and 26, 1936, request decision by this 
office upon the questions presented in despatches dated March 2 and 
March 5, 1936, from the district accounting and disbursing officer at 
Paris, France. 

The despatch of March 2 is as follows: 


I have the honor to request the good offices of the Department in securing 
from the Comptroller General a ruling as to the rate to be used in calculating 
the currency appreciation loss in the case of employees with definite stations 
abroad who elect to spend their leave on one of the various cruises offered in 
the Mediterranean, along the Norwegian coast or in other adjacent waters. 

The question has arisen several times in the past but in these cases the 
possible rates have by chance all been more favorable to the traveller than 
that of his post, and he has accordingly been held to that of his country of 
assignment. 

Two cases will be presented to this office, however, during the coming summer 
in which this will not be the case. One cruise will start from Holland visit 
various Norwegian and Scandanavian ports returning to Holland. The ship 
may be Dutch or it may be English. The travellers will have stations either 
in Holland or France. Will the rate of the country in which the vessel is 
registered determine the rate for the entire trip, or will the rate of the coun- 
try of departure, or must the voyage be prorated port by port even though 
only a few hours are spent there? In this case what rate shall be used for the 
time spent at sea? 

It is the suggestion of this office that the rate of port of final destination 
be used as the most in harmony with previous rulings of the Comptroller 
General, and as fair as any to all concerned. A definite decision by the Comp- 
troller General is, however, desired. 


and the despatch of March 5 reads: 


I have the honor to request the good offices of the Department in obtaining 
from the Comptroller General a definite ruling as to the meaning of date 
“accrued” in computation of currency appreciation losses on salary and 
allowances. 

In the decision of the Comptroller General, no. A-64560 dated September 14, 
1935, it is stated in (1) that “exchange losses on salaries or allowances 
accruing after April 1, 1934, are for computation as of the date the salaries or 
allowances accrued to the employee.” 

In the case of ordinary payments and under the regulations established by 
the Department of State it is understood that this date coincides with that 
of the check, namely the first of the ensuing month. 

It seems to be a question, however, as to whether the actual date of accrual 
is not the last day of the month and whether this date should not be used 
rather than the first of the ensuing month. 

In some cases, however, persons go on leave to the United States and do not 
draw salary while away, or in other cases for some reason payment is not 
made until a subsequent date, in some instances as much as a year later. 

In these cases is the rate to be used that of the date the payment originally 
would normally have been made, or may the date of the check drawn in pay- 
ment of the amount be used? 
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In the former case must the rate prevailing at the end of each monthly or 
other regular interval be used, and the currency appreciation loss payment 
thus prorated? 

In the cases of broken months or other periods, is the rate at the end of the 
broken period to be used, or the rate in force at the end of the regular period 
of which the fraction is a part? 

As to the first matter presented, attention is invited to the decision 
of this office published in 14 Comp. Gen. 577, wherein it was held 
as follows, quoting from the second paragraph of the syllabus: 

The loss due to appreciation of foreign currency while an employee is on 
leave of absence with pay is to be computed at the rate for the country in 
which regularly stationed or the rate for the country in which the leave is 
spent, whichever produces the smaller loss, to be charged against the appropri- 
ations. 

Where, therefore, the exchange rates in the countries visited by 
an employee on leave are more favorable to the Government than 
at his regular station, the rates applicable to the countries visited 
are for application and the exchange losses are to be computed at the 
rate in force for the particular country on the last day of travel 
within that country; or if the period extends over 1 month, on the 
iast day of each month within the travel period. Where, however, 
no substantial part of the leave period is spent in a particular 
country—the time spent being on a tour—the rates of the respective 
countries visited may be disregarded and the exchange losses based 
upon the rate applicable to the employee’s official station irrespective 
of whether the transportation be by rail or by vessel (15 Comp. 
Gen. 212). The registry of a vessel upon which a particular tour 
is accomplished is not determinative of the question of exchange 
rates, 

As to the matter stated in the despatch of March 5, you are ad- 
vised that exchange losses on salaries and allowances, which are 
payable regularly at the employee’s foreign station, are for com- 
puting as of the last date of the period over which such salaries and 
allowances ordinarily accrue irrespective of when payment therefor 
is actually accomplished. (See 14 Comp. Gen. 204; id. 206.) 

Where there are involved fractional parts of such accrual periods, 
exchange loss is for computing as of the last day of the accrual period 
if the fractional part involves the latter portion of the accrual 
period; otherwise, as of the last day of the fractional portion when 
the salary and allowance terminate at any time within such accrual 
period (14 Comp. Gen. 206; 15 id. 212). In 14 Comp. Gen. 281, it 
was held that no exchange loss is payable upon salary covering the 
period of leave of absence spent in the United States. 

The questions presented are answered accordingly. 
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TRANSPORTATION OF HOUSEHOLD EFFECTS—EXCESS WEIGHT— 
IMMIGRATION AND NATURALIZATION SERVICE EMPLOYEES 


Payment may be made to the contractor in the full amount of the accepted 
low bid for packing, crating, and shipping by motor van the household 
effects and personal property of an employee of the Immigration and 
Naturalization Service on permanent change of station notwithstanding an 
excess in weight over that authorized to be shipped at Government ex- 
pense under the act of February 21, 1931, 46 Stat. 1205, where the exact 
weight could not be determined at the time the contract was made, but 
the employee is chargeable with the excess weight cost notwithstanding the 
earrier’s certification that no charge was made on account of any excess. 


Comptroller General McCarl to the Secretary of Labor, April 16, 1936: 

Reference is had to the letters of the Commissioner of Immigra- 
tion and Naturalization dated December 22, 1934, and February 6, 
and June 29, 1935, relative to the claim of the Greyvan Lines, Inc., 
for $13.77, representing a balance claimed for packing, crating, dray- 
ing, and shipping the household effects and personal property of 
Frank G. Pugsley, Immigration and Naturalization Service, from 
Syracuse to Kenmore, N. Y., in accordance with bid dated August 
6, 1934, accepted August 15, 1934. 

It appears that under date of July 20, 1934, the district director, 
Immigration and Naturalization Service, Buffalo, N. Y., was au- 
thorized to transfer, among other employees, Divisional Director 
Frank G. Pugsley, from Syracuse to Buffalo, N. Y. In connection 
with such transfer there were authorized the traveling and other 
expenses of the employee in proceeding to his new official station 
in accordance with General Order No. 178, United States Depart- 
ment of Labor, Bureau of Immigration, dated September 5, 1931, 
and supplements thereto, payable under the appropriation “Salaries 
and expenses, Immigration and Naturalization Service, 1935.” 

In pursuance to the authorization of July 20, 1934, and in accord- 
ance with paragraph 6 (a) of General Order No. 178, supra, bids 
were invited— 

For actual charges including the cost of packing, crating, drayage, and ship- 
ment by motor van all household effects and personal property of Frank G. 
Pugsley, from 137 Clark Street, Syracuse, N. Y., to such address in Buffalo, 
N. Y., as may be designated, including all furniture and effects in the house 
at 1837 Clarke Street, Syracuse, N. Y., except kitchen stove; writing desk, and 


chair with same; Victrola phonograph and records with same; not exceeding 
five thousand pounds (5,000 lbs.) 


It appears that three bids were received, that of Greyvan Lines, 
Inc., in the amount of $78.75, being the low bid, was accepted on 
August 15, 1934, It further appears that the movement of the 
household effects and other personal property of the officer at this 
price was the most economical means of transportation and that the 
transportation was effected on August 17, 1934. The voucher in 
payment of the services rendered under the contract was presented 
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to this office on schedule no. 3155, December 12, 1934, in the amount 
of $78.75 and was certified for payment for $64.98, the sum of 
$13.77 being deducted on preaudit as the cost of the excess weight 
of the shipment. Payment was made on voucher no. 739873 in the 
amount of $64.98 in the December 1934 accounts of G. F. Allen, 
symbol 109-100. 

The act of February 21, 1931, 46 Stat. 1205, provides that trans- 
ferred employees of the Immigration and Naturalization Service— 

* * * may also be allowed, within the discretion and under written 
orders of the Secretary of Labor, the expenses incurred for the transfer 
of * * * their. household effects and other personal property, not exceed- 


ing in all 5,000 pounds, including the expenses for packing, crating, freight, 
and drayage thereof. * * * 


Regulations issued September 5, 1931, General Order No. 178, 
supra, under the above statute, contain the following provisions: 
7 (a). Freight charges incurred in shipping the employee’s household effects 


and other personal property, not exceeding in all five thousand pounds, will 
be allowed. 

(b) The gross weight of all articles shipped, including the weight of the 
packing cases, creates, and other containers, shall not exceed in all five thou- 
sand pounds. Any expenses for packing, crating, drayage, or freight, in excess 
of the expense for five thousand pounds, must be borne by the employee. 

* od *” * 7 ” ” 


(g) Except as provided in paragraph 7 (h) hereof, the household effect and 
other personal property of employees will be shipped by the most economical 
means of transportation available, consistent with safe service. In deter- 
mining the most economical means of transportation, all available means of 
transportation will be considered, including automobile truck, rail, and water, 
and consideration will also be given to the cost of packing, crating, and 
drayage. 

* * * * * a ” 

(j) The allowance for freight charges will not exceed the minimum freight 
rate applicable to the household effects and other personal property belonging 
to and shipped by the employee. If a higher freight rate is incurred by 
reason of a valuation being placed on the goods, the excess charges will be 
borne by the employee. 

Since it appears that at the time the contract for the packing, 
crating, and transportation of the goods was made the exact weight 
of the shipment, including packing crates and other containers, could 
not be determined, settlement in favor of Greyvan Lines, Inc., in 
the amount of $13.77, will issue in due course. 

However, it is to be noted that under article 7 (b), above quoted, 
any expense for the transportation of household effects in excess 
of the 5,000 pounds permitted by law must be borne by the employee. 
The record shows that the weight of the shipment was 6,060 pounds 
or 1,060 pounds in excess of the maximum amount the employee was 
entitled to ship at the expense of the Government. It is contended 
by the employee that no charge was made by the contractor for the 
excess weight, as the bid which resulted in the contract “was not a 
certain rate or amount per pound or per 100 pounds, but a certain 
lump sum or amount for the job.” In support of this contention the 
contractor has stated on the voucher— 
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It is certified that no charge is made or expense involved on account of any 
excess weight of the above shipment over five thousand pounds. 


It is noted, however, that the contractor or agent checked the 
furniture to be moved, and it is a well-known fact that when house- 
hold goods are to be transported by truck the cubic space necessary 
is quite as important as the weight. It appears evident, therefore, 
that the contractor placed little or no reliance on the weight of the 
shipment by submitting a bid to move the entire household effects 
and personal property of the employee. A-58982, January 4, 1935. 

From the record it appears that 6,060 pounds of household effects 
and personal property of the employee were moved under a contract 
obligating the Government to pay $78.75, whereas the employee was 
entitled to transport at Government expense only 5,000 pounds. In 
other words, 5,000 pounds were for shipment at Government expense 
and 1,060 pounds at the expense of the employee. Accordingly, the 
Government having assumed under the contract the obligation of 
paying the entire amount, and the employee’s share of the expense 


‘ 0 . 
being 2° of 78.75, or $13.77, said amount should be collected from 


the employee without delay. This office should be advised when the 
collection is effected. 


(A-63248) 


TRANSPORTATION CHARGES—CHARTERING OF PRIVATE AIRPLANE— 
FORCED LANDING 


Where the sole purpose of a Government officer in chartering a private airplane 
was to meet an emergency and such purpose was defeated by a forced 
landing short of destination due to the poor mechanical condition of the 
plane, the basis of payment may not be the emergency condition but the 
cost of airplane transportation not to exceed the cost by rail between 
the points covered by the plane travel. 


Decision by Comptroller General McCarl, April 17, 1936: 

Review has been requested of the action of this office of November 
9, 1935, in disallowing credit in the accounts of G. F. Allen, chief 
disbursing officer, for $126.40 of the sum of $138 paid to the Airlines 
Ticket Office as transportation for a chartered plane from Oklahoma 
City to Springfield, Mo. In support of the request for review there 
has been furnished a statement by the chief, Audit Section, Depart- 
ment of Justice, verified by the general agent, as follows: 

The General Accounting Office, by the language used in the notice of excep- 
tion apparently concedes the fact that the use of air transportation was in 
this case justified as an emergency. 

Mr. Harold Nathan, assistant director, Federal Bureau of Investigation, in 
discussing this matter with this office several months ago, stated that he was 


in Oklahoma City on an official investigation and that late on the afternoon 
of July 14 he received telephonic instructions from the Director at Washington 
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to proceed immediately to St. Louis, Mo., in connection with an emergency in- 
vestigation. He informed the Director that all of the commercial airplanes 
had previously departed from Oklahoma City and the only known means of 
transportation which could be used was the night train. He was instructed 
by the Director to charter a privately-owned plane for the purpose of pro- 
ceeding to St. Louis. He then inquired as to personally-owned airplanes which 
might be available, and was finally successful in obtaining the plane actually 
used. He states further that the “crate was a bunch of junk” and that it 
made two unsuccessful attempts to take off from the ground before actually 
succeeding. As stated before, the plane made a forced landing at Springfield, 
and Mr. Nathan proceeded from that point to St. Louis by railroad, which was 
the only means of transportation. 

The fact that the plane which was chartered did not complete the trip has 
no connection with the cost of transportation between Oklahoma City and 
Springfield, Mo., by railroad, including Pullman. The carrier in this instance 
was not a party to any agreement with the Government whereby it would 
honor Government transportation requests in amounts equal to rail and 
Pullman as is the case of practically all commercial airlines. 

The understanding that Mr. Nathan had with the pilot of the privately 
owned plane was that the trip was to cost $235.00. It is the contention of the 
earrier and the Federal Bureau of Investigation that the carrier is entitled 
to portionate amount of that originally agreed upon for that portion of the 
transportation actually furnished. This office believes that the settlement on 
a quantum meruit basis is proper. 


Accepting as established an emergency which might have justi- 
fied payment for the extraordinary service for which the airplane 
was engaged, had the object for which engaged been accomplished, 
such emergency necessitated a trip by airplane between Oklahoma 
City and St. Louis, Mo., and the plane was chartered for the entire 
trip. By reason of a forced landing at Springfield, due apparently 
to the poor mechanical condition of the airplane, the object for 
which chartered was not accomplished, and therefore the agreement 
for the charter was breached and payment could only be made upon 
a quantum meruit basis for the service actually rendered. The sole 
purpose in chartering the airplane was to meet an emergency, and 
such purpose was defeated by the breach of the carrier’s agreement. 
In such circumstances the basis of payment cannot be considered 
the emergency condition and as in the absence of an emergency the 
cost of airplane transportation may not exceed the cost by rail, rail 
fare between Oklahoma City and Springfield, Mo., was the utmost 
for which credit could be allowed. 

Accordingly, upon review the disallowance must be and is sus- 
tained. 


(A-65231) 


PROCEDURE IN CONTRACTING FOR PUBLIC UTILITIES SERVICES— 
EFFECTIVE DATE OF SUBSTITUTE AGREEMENTS 


In the absence of competition there is no objection to entering into agree- 
ments for public utilities services at stipulated rates “until further notice”, 
without necessity for new agreements or annual renewals except to cover 
changes in rates or service unless the interests of the Government require 
otherwise in a particular case, the original agreements and all changes to 
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be filed in the General Accounting Office, and the vouchers to cite the 
agreement involved and bear a statement by a responsible officer of the 
public utility concerned as to the rates charged. 

Payment may not be made for electric service in an amount stipulated in a 
substitute agreement which is in excess of the rate stated in the original 
contract, effective “until further notice’, prior to the date of actual 
receipt of the substitute agreement by the proper administrative represen- 
tative of the Government. 


Comptroller General McCar] to the Secretary of Agriculture, April 17, 1936: 


Consideration has been given to the matters contained in your 
letter of December 31, 1935, concerning contract Api-1460, dated 
January 8, 1935, with the West Point Light & Waterworks Plant 
for furnishing electricity to the Agricultural Experiment Station 
at West Point, Miss. The form of the contract had been questioned 
because it provided for furnishing electricity at stipulated rates 
“until further notice” instead of following the general prevailing 
practice in Government contracting for public utility services, of 
covering only the existing fiscal year with provision for affirmative 
renewals from year to year at the option of the Government. 

Your letter is in part as follows: 


On February 3, 1934, the Audit Division of the General Accounting Office 
raised the same question in connection with contract Api-1009 with the 
Consolidated Gas Service Company, Lawton, Oklahoma. Reference was made 
to decision A-42640, dated July 2, 1932, addressed to the Secretary of Agri- 
culture. In the correspondence between the Claims Division and the Bureau 
of Plant Industry, it was shown that to renew an agreement each fiscal year 
would serve no purpose that could not be accomplished by the use of the 
existing agreement, as it would simply be a copy of the original agreement 
without any change whatsoever, unless the rates were changed by competent 
authority, and in this case new agreements would be procured and sent to your 
office for filing (letter of March 7, 1984). In reply to this correspondence, 
your letter of April 24, 1984, A-54716, was received, in which appears the 
following language: 

“Under the circumstances disclosed by the present record, it appears that 
a renewal of the existing informal gas contract would accomplish no useful 
purpose, inasmuch as there has been no change in the gas rate stipulated 
therein. Accordingly, payments for the gas consumed under said informal 
contract of July 1, 1982, in accordance with its terms, will not be questioned 
by this office.” 

As contract Api-1460, dated January 8, 1935, with the West Point Light and 
Waterworks Plant for furnishing electric current to the agricultural experi- 
ment station at West Point, Mississippi, is comparable with the one questioned 
by your office and later approved by your letter of April 24, 1984, A-54716, it is 
not thought that a new agreement should be entered into each fiscal year, or 
that you will require a statement showing monthly payments made under the 
above-mentioned contract since its effective date. 

If you will refer to contract mentioned above, Api—1460, it will be noted that 
this contract does not involve the Government in any payments in any fiscal 
year whatsoever, but that it is simply a quotation of rates that will be paid 
if the Government elects to use such current when desired. Informal infor- 
mation has been received from Mr. EB. B. Patterson, deputy clerk of the West 
Point Light and Waterworks Plant, that there is no State law or city ordinance 
prohibiting the city from giving the Government a separate rate. 


Generally rates for electricity, gas, water, and other public utility 
services are fixed subject to change by regulatory or other public 
bodies, and while in some instances the Government may be given 
better rates than given other users, theré is seldom available any 
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competition between different companies for supplying a particular 
class of service in a given locality, and thus, generally, no useful 
purpose could be served by prior advertising pursuant to section 
3709, Revised Statutes, or for contracting in advance for service at 
definitely fixed and unchangeable rates for a definite period in the 
future. As agreements to provide such services at stipulated rates 
“until further notice” do not imposed any obligation on the Govern- 
ment except as the services is actually used it seems clear they are 
not in contravention of sections 8679 and 3732, Revised Statutes. 
(See A-54716, April 24, 1934, cited in your letter, and A-60589, 
July 12, 1935.) Furthermore, although service may be continued 
at the stipulated rates for periods beyond a year without an affirma- 
tive renewal from year to year of such agreements, and until there 
is an authorized change in the rates or service, as such agreements 
do not obligate or purport to obligate the Government for any 
period in excess of a year, or for any definite period except as the 
Government may subsequently decide to continue the service, they 
do not appear to contravene section 3735, Revised Statutes (cf. 
A-60589, supra). 

Accordingly, where no competition is available in securing neces- 
sary services of the character in question there appears at this time 
no legal objection to the procedure of taking agreements to furnish 
such services at stipulated rates “until further notice” without the 
necessity for new agreements or annual renewals except as required to 
cover changes in rates or service, and the adoption of such procedure 
by administrative officers generally is authorized, except where it 
may appear that the interests of the Government in particular cases 
or accounting requirements in the future necessitate modification. 
The original administratively approved agreements together with all 
subsequent changes should be filed promptly in this office, of course, 
and all vouchers for payments under such agreements should cite 
the contract number and date of the agreement, original or modified, 
under which the service was used. The attached bill or invoice 
should bear a statement by a responsible officer of the public utility 
concerned as to whether there has been any change in rates available 
to the public generally since the last prior payment under the con- 
tract and if so, the amount thereof. 

In the present case the original agreement stipulated, inter alia, a 
rate of 3 cents a kilowatt-hour for electricity for heating and cool- 
ing with no minimum monthly charge, effective “until further 
notice.” Such agreement, Api-1460, dated January 8, 1935, was 
received in this office February 7, 1935. On May 13, 1935, there 
was received what purports to be a substitute agreement Api-1460, 
quoting the same rates but including a minimum charge stipulation 
of $1.25 a month for heattng and cooling current. Payment of this 
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minimum charge of $1.25 for the month of March 1935 was made on 
voucher no, 1455874, May 1935 accounts of G. F. Allen, although only 
20 kilowatts of current are shown to have been used. The substi- 
tute Api-1460 was dated January 8, 1935, apparently to make it 
correspond with the original, and it has been administratively re- 
ported that the monthly minimum stipulation in the original agree- 
ment was inadvertently omitted and that no other payments of the 
minimum charge have been made. 

The original agreement, effective until further notice, did not 
provide for the monthly minimum charge and the substitute agree- 
ment, irrespective of the date shown thereon, could not obligate 
the Government for the minimum monthly charge except for periods 
after its actual receipt by the proper administrative representative 
of the Government. Accordingly, the suspension of credit for pay- 
ment in excess of the stipulated rate for current actually used in 
March 1935 will be continued for a report as to when the substitute 
agreement was actually received: by the administrative officer, and 
the disbursing officer’s accounts will then be adjusted on that basis. 

Any prior decisions of this office contrary hereto will not here- 
after be followed. 


(A-56745) 


BONDS—PREMIUMS—GOVERNMENT OFFICERS AND EMPLOYEES 


The payment from public funds of premiums on bonds required to be furnished 
by Government officers and employees being specifically prohibited by 
statute, the act of May 28, 1985, 49 Stat. 298, providing that the Federal 
Savings and Loan Insurance Corporation “shall determine its necessary 
expenditures * * * without regard to the provisions of any other law 
governing the expenditure of public funds”, cannot operate to permit the 
charging of such funds with the cost of bonds required to be furnished by 
officers and employees of said Corporation. 


Comptroller General McCarl to the Chairman, Board of Trustees, Federal 
Savings and Loan Insurance Corporation, April 21, 1936: 

There was returned to this office by the treasurer of the corpora- 
tion for preaudit consideration, voucher no. 415 in favor of the 
Fidelity and Deposit Company of Maryland for $62.50, for premium 
on schedule bond no. 4070623 covering the treasurer of the corpora- 
tion in the amount of $25,000 to November 25, 19386. The voucher 
was previously submitted to this office for preaudit on schedule no. 
271, but was returned without certification by preaudit difference 
statement dated March 10, 1936, for reasons as follows: 


There is no authority for the Federal Savings & Loan Corporation to pay 
from public funds the premiums on indemnity bonds covering its officers. (See 
decision A-56745, dated Aug. 3, 19384.) 


The decision cited was addressed to you and covered the subject 
matters here involved. 
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In returning the voucher for further consideration the treasurer 
of the corporation, in his letter of March 14, 1936, stated : 

The amendment to the National Housing Act approved May 28, 1935, reads 
in part as follows: “The Corporation shall be entitled to the free use of the 
United States mails for its official business in the same manner as the execu- 
tive departments of the Government, and shall determine its necessary expend- 
itures under this act and the manner in which the same shall be incurred, 
allowed, and paid, without regard to the provisions of any other law govern- 
ing the expenditure of public funds.” 


The corporation is “an instrumentality of the United States” de- 
riving its funds from the Federal Government, and being “entitled 
to the free use of the United States mails for its official business 
in the same manner as the executive departments of the Govern- 
ment ”, as authorized in the statute quoted in the letter, supra, 49 
Stat. 298, the officers and employees of the corporation must be con- 
sidered as officers and employees of the Government. 

The act of August 5, 1909, 36 Stat. 125, specifically provides 
that— 


* * * the United States shall not pay any part of the premium or other 
eost of furnishing a bond required by law or otherwise of any officer or 
employee of the United States. 


The statute, in express terms, prohibits the payment of premiums 
on bonds of officers and employees of the United States from public 
funds and such prohibition operates directly upon the public agent 


as well as the public funds. (See 3 Comp. Gen. 190.) 

The giving of a bond is in the nature of a qualification for a par- 
ticular position and the expense of furnishing such bond is personal 
to the employee. (See 3 Comp. Gen. 190; 13 id. 185, and 14 id. 264.) 
The provisions of section 402 of the act of June 27, 1934, 48 Stat. 
1256, as amended by section 22 of the act of May 28, 1935, 49 Stat. 
298, cannot operate to make the cost of bonds required to be fur- 
nished by officers and employees of the corporation charges against 
the United States, such expense being personal to the officer or em- 
ployee and not an expense necessary to the performance of any 
authorized function of the corporation. Consequently, the proposed 
payment is not authorized. 

The voucher will be retained in this office. 


(A-72683) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—IN- 
STALLMENT PAYMENTS TO VETERANS’ WIDOW 


Administrative delay in the consideration and adjudication of an application 
for adjusted compensation benefits filed by a veteran’s widow, does not 
authorize installment payments of such benefits retroactively, there being 
no authority to waive in individual cases the requirements of Veterans’ 
Administration regulations that such payments be made in quarterly in- 
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stallments beginning with the first day of the calendar quarter following 
the finding by the Administrator that the applicant is entitled thereto. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, April 
21, 1936: 


There has been considered your letter of March 19, 1936, as follows: 


I have the honor to solicit your decision upon the facts in the case of 
Cash A. Miller, XC—890,091. 

Cash A, Miller died September 17, 1924, without having filed an application 
for adjusted compensation benefits. Under date of December 27, 1934, Mrs. 
Annie Helen Miller, the veteran’s widow, filed an application (WWC-—1) under 
section 601 of the World War Veterans’ Act, which application was received 
in the War Department December 29, 1934. The application, together with 
an adjusted service credit in the amount of $51.00, was certified to the 
Administration under date of March 5, 1935, but no action was taken by the 
Administration until February 20, 1936. 

On February 20, 1936, Mrs. Miller was requested to execute affidavit form 
showing marital cohabitation. There is no record of the receipt of the 
affidavit in question at the present writing. 

In view of the lapse of time (from the date Mrs. Miller filed the application 
up to February 20, 1936, thirteen and one-half months), can the Administra- 
tion pay the ten installments of adjusted service credit due, beginning as of 
January 1, 1935? 

Section 603 of the World War Adjusted Compensation Act provides that the 
payments authorized by section 601 shall be made in ten (10) equal quarterly 
installments unless the total amount of the payment is less than $50.00, in 
which case it shall be paid on the first installment date, No payment under 
the provisions of this title shall be made to the heirs or legal representative 
of any dependents entitled thereto, who died before receiving all the installment 
payments, but the remainder of such payments shall be made to the dependent 
or dependents in the next order of preference under section 601. All pay- 
ments under this title shall be made by the Director. 

Your decision of February 27, 1925, A—8036, has been noted, but due to the 
unusual circumstances involved, and at the request of the Honorable Sam D. 
Reynolds, your decision in this case is respectfully requested. 


Section 601 of the World War Adjusted Compensation Act, as 
amended by the act of July 3, 1926, 44 Stat. 828, provides as follows: 


If the veteran has died before making application under section 302, or, if 
entitled to receive adjusted service pay, has died after making application but 
before he has received payment under title IV, then the amount of his adjusted 
service credit shall (as soon as practicable after receipt of an application in 
accordance with the provisions of section 604, but not before March 1, 1925) 
be paid to his dependents, in the following order of preference: 

(1) To the widow. 

(2) If no widow entitled to payment, then to the children, share and share 
alike. 

(3) If no widow or children entitled to payment, then to the mother. 

(4) If no widow, children, or mother, entitled to payment, then to the 
father. 


Section 602 (a) of the statute, as amended by section 2 of the act 
of May 29, 1928, 45 Stat. 947, and section 2 of the act of June 5, 
1930, 46 Stat. 496, provides as follows: 


No payment under section 601 shall be made to a widow if she has remarried 
before making and filing application, or if at the time of the death of the 
veteran was living apart from him by reason of her own willful act; nor unless 
dependent at the time of the death of the veteran or at any time thereafter 
and on or before January 2, 1935. The widow shall be presumed to have been 
dependent at the time of the death of the veteran upon a showing of the 
marital cohabitation. 
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Section 3 of the act of August 23, 1935, 49 Stat. 730, extends the 
date for filing to January 2, 1940. 

Section 603 of the original act of May 19, 1924, 43 Stat. 129, which 
has not been amended, provides as follows: 

The payments authorized by section 601 shall be made in ten equal quarterly 
installments, unless the total amount of the payment is less than $50, in which 
case it shall be paid on the first installment date. No payments under the 
provisions of this title shall be made to the heirs or legal representatives of 
any dependents entitled thereto who die before receiving all the installment 
payments, but the remainder of such payments shall be made to the dependent 
or dependents in the next order of preference under section 601. All payments 
under this title shall be made by the director. 

The decision of this office of February 27, 1925, A-8036, to which 
reference has been made, stated the rule that “quarterly” pay- 
ments of the adjusted service credit to the preferred dependent 
pursuant to section 603 of the statute were authorized to be made 
only on the first day of each calendar quarter, beginning after 
March 1, 1925, the first installment falling due April 1, 1925. While 
this decision did not specifically hold that “payment of the first 
installment of the adjusted service credit might be made only as of 
the first day of the calendar quarter following the finding of the 
Director [now Administrator] that the applicant is the dependent 
entitled to the benefits of the act”, such requirement was embodied 
in an administrative regulation promulgated by the Veterans’ Ad- 
ministration now denominated as R-3750, Regulations and Pro- 
cedure, Veterans’ Administration, which regulation is as follows: 

Cash payments and the first installment of installment payments authorized 
in sections 601 and 603, respectively, of title VI of the World War Adjusted 
Compensation Act, as amended, will be made as of the first day of the calen- 
dar quarter following the finding by the director that the applicant is a 
dependent entitled to the benefits of the act, but in no case shall any such 
payments be made before March 1, 1925: Provided, however, That payments 
authorized by section 608 of title VI of the act, as amended, shall be paid in 


a lump sum to the preferred dependent without reference to payments under 
section 608 of title VI of the act, as amended. 


The mere filing of an application by a dependent, or even the 
transmittal thereof to the Veterans’ Administration with proper 
certificate by the Secretary of War or the Secretary of the Navy 
vests no right in the applicant to the initial installment of the ad- 
justed service credit on the beginning of the first quarter thereafter. 
Section 605 (a) of the statute, as amended July 3, 1926, 44 Stat. 
829, requires the Secretary of War or the Secretary of the Navy to 
transmit the application of a dependent with a certificate showing 
certain facts to the Veterans’ Administration, and section 605 (b) 
of the statute provides as follows: 


Upon receipt of such certificate the Director [now Administrator] shall 
proceed to extend to the applicant the benefits provided in this title if the 
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Director [now Administrator] finds that the applicant is the dependent entitled 
thereto, 

It is not until this finding by the Administrator has been made 
that any right of the preferred dependent attaches under the statute. 
In order for a dependent to establish his or her rights to veteran’s 
adjusted-service credit the applicant must establish that he or she 
is entitled to the preferred status among the surviving dependents 
enumerated in section 601 of the act; that the claimant, if the vet- 
eran’s widow, has not remarried prior to filing application; that she 
is not barred as a claimant under section 602 (a) of the act; and all 
claimants must satisfy the requirements relating to dependency. 
(See 9 Comp. Gen. 419; id. 427.) 

From the facts submitted it appears that the widow has failed 
to furnish satisfactory evidence of marital cohabitation, on the basis 
of which dependency is presumed under the statute, or that she has 
not remarried. Notwithstanding the apparent administrative delay 
in the consideration and adjudication of this case, the regulation 
hereinabove quoted, which does not appear to be in conflict with the 
terms of the statute, therefore has the force and effect of law 
and may not be waived in individual cases. (See 4 Comp. Gen. 480, 
and decisions therein cited.) 

The question presented is answered in the negative. 


(A-69039) 


DAMAGE TO GOVERNMENT-OWNED AUTOMOBILE—LIABILITY OF 
GOVERNMENT EMPLOYEE 


Where the cost of repairs to a Government-owned automobile damaged while 
being used by a Government employee without authority is estimated by 
a reputable motor company to be in excess of the value of the car before 
the accident, the employee is chargeable with the difference between the 
loss to the Government thereby and the amount received from the sale of 
the automobile. 


Comptroller General McCarl to the Secretary of Agriculture, April 23, 1936: 
There has been received your letter of April 10, 1936, as follows: 


Receipt is acknowledged of your letter of March 5, A-69039, relative to set- 
tlement of the case arising from the wrecking of a Government automobile 
by Mr. Francis E. Nolan, a former employee of the Bureau. of Entomology 
and Plant Quarantine of this Department who was at the-time of the accident 
using the car for unauthorized and unofficial purposes. 

In compliance with your request there are attached hereto the following 
papers: 

1. Copy of statement by Mr. Nolan relative to the aceident resulting in the 
wrecking of the automobile. Mr. Nolan was alone at the time of the accident 
and there were apparently no witnesses; hence, this.is the only. report avail-- 
able of the actual happening. 


7459°—36——60 
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2. Statements from the Hyde Park Motor Company of Hyde Park, New 
York, and Mr. A. Curnan of Hyde Park, New York, relative to the possibility 
of repairing the automobile and its value prior to the accident. 

3. Copy of Board of Survey report covering the proceeds of the sale of the 
car, together with statement from H. L. McIntyre, member of the Board of 
Survey indicating the steps taken to notify the public of the sale. The pro- 
ceeds of the sale were deposited on January 16, 1936, on sheet 1 of Bureau of 
Hntomology and Plant Quarantine Schedule No. 372. 

4. Check no. 52813, issued at Boston, Massachusetts, on October 4, 1935, 
drawn to the order of Francis E. Nolan in amount of $58.50, by J. B. Lappin 
under his voucher no. 41668, Emergency relief. 

“Our original letter of December 17, 1935, did not make it clear that Mr. 
Nolan’s final salary check had already been drawn and was being held in 
the Department pending receipt of instructions from you as to the proper 
disposition of the matter. Since it would seem undesirable to prepare another 
voucher covering the final service period, the check itself is forwarded here- 
with for such disposition as may be determined by your office. 

It will be apparent from Mr. Nolan’s own statement that his use of the 
Government automobile at the time of the accident was unauthorized and that 
he was not on official business. It would therefore seem that he should 
be held responsible for the loss to the Government involved in the wrecking 
of the car. It will be noted that both garages indicate the impracticability 
of attempting to repair the machine. One of them indicates that its value prior 
to the accident was between $90 and $100, while the other places it at $50. A 
third garage which was invited to estimate on repairs made no reply to the 
inquiry. The Board of Survey papers indicate that the car was sold as 
junk for $25. 

The Department’s recommendation would be that Mr. Nolan be held ac- 
countable in the amount represented by the average of the estimates of the 
automobile’s value prior to the accident, minus the amount realized from 
its sale. Taking the average of the estimates as $75 and deducting the $25 
realized from the sale, this amount would be $50, and if it can properly be 


done, it is suggested that this amount be deducted from the final salary pay- 
ment due Mr. Nolan of $58.50. 


As the value of the automobile before the accident has been fixed 
by a reputable motor company from $90 to $100 and the cost of 
restoring the car to its previous condition has been estimated by the 
same company at $175, and as another company estimated that the 
repair costs to restore the car would “far exceed the value of this 
car”, estimated by said company at $50 before the accident, it is 
reasonable to conclude that the net loss to the Government was not 
less than $58.50, the amount of the check for the final salary payment 
due Mr. Nolan. 

You are advised therefore, that a settlement in favor of the United 
States will issue accordingly and that appropriate steps will be 
taken to deposit the proceeds of the final salary check in the Treasury 
as miscellaneous receipts. 
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(A-72215) 


PRIVATE PROPERTY—RENTED TO THE UNITED STATES—LIABILITY 
FOR LOSS 


Veterans’ Administration appropriations or funds are not available for pay- 
ment of the cost of replacing stolen parts of a sound reproducing machine 
installed in a Veterans’ Administration facility on a bailee for hire basis 
where there is no evidence of negligence on the part of the Government, 
and the contract requires such replacements as necessary to continued 
operation of the equipment. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, April 
23, 1936: 


There has been received your letter of March 10, 1936, as follows: 


Under the provisions of contract VAp-—6237, dated April 28, 1931, the Elec- 
trical Research Products, Inc., New York City, N. Y., installed certain sound 
picture equipment in the Veterans’ Administration facility, Milwaukee, Wis- 
consin. This equipment under the terms of the contract is leased to the Vet- 
erans’ Administration and the contract provides that the contractor shall main- 
tain the equipment in satisfactory operating condition during the period of the 
lease, including supplying of replacement parts so that there shall be no fail- 
ure of the equipment to perform in excess of 5% of the actual performance 
demanded of it. 

The manager, Veterans’ Administration facility, Milwaukee, Wisconsin, re- 
ports that some time between September 13 and September 17, 1935, two 
receiver (loud speaker) units, a part of the equipment belonging to the Elec- 
trical Research Products, Inc., were stolen by a person or persons unknown and 
a board of survey appointed by the manager to investigate the theft has 
submitted the following findings: 

“The Board finds that on or about September 17, 1935, two loud speaker 
units (serial numbers unknown), were removed from the motion picture sound 
equipment located in the general hospital theater, Veterans’ Administration fa- 
cility, Milwaukee, Wisconsin. Investigation of the facts and circumstances has 
been made; the premises have been inspected; and various witnesses have been 
interrogated. The board has been unable to ascertain the person or persons 
responsible for this theft, and it has not been possible to secure the return 
of the loud speaker units or to obtain financial reimbursement for their loss. 

“It is the belief of the board that Captain D. S. Slade should be relieved of 
responsibility for the loss of the property specified, inasmuch as there is no 
evidence or testimony of negligence on his part or the part of any person em- 
ployed under his direction and supervision. The room in which the loud 
speaker units are located is used as a motion picture theater and library. 
Although the entrances are closed and locked when the room is not in use, as 
shown by the testimony herein, nevertheless this particular part of the hospital 
building is made accessible to all patients who are able to enjoy the privileges 
of the theater and library. It is this circumstance which is believed to be 
responsible for the loss of the equipment, and not the negligence of any 
employee or employees.” 

The Electrical Research Products, Inc., has replaced the stolen receiver units 
and is now seeking reimbursement for the loss of the units originally installed, 
and it will be appreciated if you will advise at your earliest convenience whether 
funds appropriated to the Veterans’ Administration may legally be used for this 
purpose. 

Under the contract in question, no. VBp-6237, acceptance dated 
April 28, 1931, the Electrical Research Products, Inc., agreed for the 
rentals stipulated therein to— 

* * * furnish all the equipment listed under and in accordance with the 


detailed specifications attached hereto, to deliver to and install same in the 
auditorium of the several national homes herein designated, and to guarantee 
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the satisfactory operation of the same for a period of one year from the date 
of acceptance of each installation and to continue such lease and guarantee 
throughout a period of ten years renewable at the end of each year the contract 
is in force. 

The contractor further agreed to— 

* * * furnish competent engineer at each performance during the first 
sixty calendar days after acceptance to instruct the operator in the proper use 
of the equipment, to furnish periodical inspection and service of above equip- 
ment thereafter during the life of the contract, together with all replacement 
parts that may become necessary, with the exception of vacuum tubes, projector 
lamps, photo-electric cells and exciter lamps. Such service and maintenance to 
be performed in such manner that there shall not be failure of the equipment to 
operate satisfactorily in excess of 5% of the actual performance demanded of it. 

It appears that pursuant to these terms there was required to be 
installed and maintained in the hospital auditorium at Milwau- 
kee, Wis., complete synchronized sound-reproducing mechanisms 
under subclass B of the specifications for a rental of $1,920 the first 
year, $1,770 the second year, $1,700 the third year, and $400 a year 
thereafter up to and including a total of 10 years at the option of 
the Veterans’ Administration. 

Under these conditions the Government was not an insurer of the 
property, but was merely a bailee for hire and as such was respon- 
sible only for ordinary care of the equipment. (See 6 Corpus Juris 
1121, et seg.) It does not appear from the circumstances stated in 
your letter that the Government was remiss in its obligations in this 
respect, and as the contractor was bound under the express terms of 
the contract to furnish without additional charge any replacements 
needed to maintain the equipment so that there should be no failure 
thereof to operate satisfactorily, there appears no legal obligation 
on the part of the United States to pay the contractor any amount 
for the replacement of the two stolen loud speakers needed to main- 
tain satisfactory operation of the equipment. 

Accordingly you are advised that there appears no appropriation 
or fund under the administrative control of the Veterans’ Adminis- 
tration legally available to pay the contractor for replacing the miss- 
ing parts of the leased machines. 


(A~72622) 


TRANSPORTATION—OFFICERS AND EMPLOYEES—COSTS IN EXCESS 
OF ROUND TRIP FARES 


A Government employee on official travel is chargeable with the cost of trans- 
portation obtained on Government transportation requests in excess of 
available round trip fares between the points of travel notwithstanding 
the sy of such reduced fares may not have been known to the 
traveler, 
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Comptroller General McCarl to the Chairman, Interstate Commerce Commis- 
sion, April 23, 1936: 

There has been resubmitted to this office reclaim voucher no. 4957 
for $75.25 in favor of William A. Disque, head examiner, Interstate 
Commerce Commission, representing the amount withheld from cer- 
tification on voucher 870855, December 1935 accounts of G. F. Allen, 
covering reimbursement for travel performed pursuant to orders 
dated October 5 and October 26, 1935. The orders directed the 
traveler to proceed from Washington, D. C., his official station, and 
to hold hearings in succession at St. Paul, Minn.; Billings, Mont.; 
Yakima, Wash.; San Francisco and Los Angeles, Calif.; Denver, 
Colo.; and Helena, Mont. However, the hearing at Denver, sched- 
uled to be held on November 22, was canceled by notice of November 
12, 1935, received by the traveler at Los Angeles on November 18. 

Transportation was secured on transportation requests as follows: 
10/30/35 T/R 1C—-240754, Washington to Los Angeles 


11/22/35 T/R 1C—240763, Los Angeles to Helena 
11/27/35 T/R 1C—240765, Helena to Washington 


There was withheld from certification in the preaudit of voucher 
870855 the amount of $75.25 representing the excess cost of trans- 


portation over the cost of the available round trip fares computed 
as follows: 


45-day summer tourist fare, Washington to San Francisco, via Seattle 
and returning via Los Angeles and Ogden $120. 75 
10-day round trip, Ogden to Helena 


140. 20 


The traveler reclaimed $75.25 on voucher 4957 asserting that the 
Ogden, Utah, combination should not have been taken into considera- 
tion since he was not scheduled to stop or pass through Ogden when 
the ticket was purchased at Washington, D. C.; that under the origi- 
nal orders Denver was scheduled as the next stop after Los Angeles 
and not Helena; that he could not have purchased a ticket from 
Washington, D. C., to the coast with return via Ogden, after he ar- 
rived at Los Angeles; that even if he could have purchased such a 
ticket there was no requirement and no assurance that it would have 
been routed from Los Angeles to Denver via Ogden; that on his 
return from Los Angeles there was nothing to prevent his travel on 
the Santa Fe Railway through Arizona and New Mexico; and that 
he actually had traveled to Helena via Ogden only because the Den- 
ver hearing had been canceled and because Ogden happened to be 
an intermediate point on the direct route from Los Angeles to 
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Helena, Upon these representations there was certified for payment 
the sum of $40.95, but the voucher was not paid as certified. 

The reclaim voucher is now before this office upon resubmission 
thereof direct by the traveler who urges full allowance of his claim, 
contending that while he recognized the Standardized Government 
Travel Regulations required travel via the cheapest available route, 
travel over the cheapest route in this instance was not in the best 
interests of the Government, and, therefore, that an exception to the 
general rule should be made in this case. 

Paragraph 16 of the Standardized Government Travel Regula- 
tions require the purchase of the most economical ticket wherever 
practicable and the fact that the existence of reduced round-trip 
fares may not have been known to the traveler does not relieve him 
from the necessity of taking advantage of such fares, and furnishes 
no justification for an allowance in excess of the cost of such reduced 
round-trip fares. The tariffs on file in this office show that at the 
time the travel was performed there was available a regular summer 
round-trip ticket to the West coast which would have included trans- 
portation to all points on the traveler’s itinerary as originally sched- 
uled, except Helena, Mont., and which would have been routed from 
Los Angeles to Denver via Ogden, and a side trip costing $35.95 
could have been made from Denver to Helena, at a saving of $87.66, 
as compared with the cost of a one-way ticket over the same route. 
(See B. & O. Joint Tariff S. T. W. No. 10, I. C. C. No. A-10980.) 
It is true, as contended by the traveler, that after leaving Los Angeles 
transportation could have been procured over the Santa Fe through 
Arizona and New Mexico which would not have taken him through 
Ogden but this contention overlooks the fact that under this routing 
he would not have arrived in Denver until 1:35 p. m., whereas by 
traveling over the Union Pacific via Ogden he would have arrived 
at 10:30 a.m. (See in this connection paragraph 9 of the Stand- 
ardized Government Travel Regulations.) 

Be that as it may, the amount properly for allowance in this case 
must be computed upon the basis of a round-trip ticket costing 
$120.75, as required by the Standardized Government Travel Regula- 
tions, in which event, having in view the cancelation of the Denver 
hearing, the traveler could have left the train at Ogden and pro- 
ceeded directly to Helena. At the completion of the hearing at 
Helena, he could have returned to Ogden and resumed his return 
trip to Washington, in which event the entire cost of transportation 
would have amounted to $140.20, as at that time there was available 
a 10-day round-trip ticket between Ogden and Helena costing $19.45. 
In the circumstances the deduction of $75.25 on voucher no. 870855 
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was correct and such action is hereby sustained. The preaudit cer- 
tification of the sum of $40.95 on the reclaim voucher is hereby can- 
celed, and the voucher will be retained in this office. 


(A-73340) 


JUDGMENTS—SUITS AGAINST OFFICERS OF THE UNITED STATES— 
LIABILITY FOR COURT COSTS 


Where in the case of a suit against an internal revenue officer individually and 
as such officer to restrain the collection of processing taxes judgment for 
costs is recovered by the plaintiff, there is no liability on the United 
States for payment thereof where no certificate of probable cause is 
issued. Were such certificate issued payment would be unauthorized, the 
appropriation out of which the cause of action arose not expressly pro- 
viding for payment, and there being no other express statutory authority 
therefor. In the absence of express statutory authority for payment, the 


matter is for reporting to the Congress as are other estimates of appro- 
priations. 


Decision by Comptroller General McCarl, April 23, 1936: 

By letter of March 11, 1935, the Commissioner of Internal Reve- 
nue, Treasury Department, transmitted to this office for consider- 
ation and settlement 11 administratively approved claims based on 
separate judgments rendered against the defendant in each of 11 
separate equity suits in the District Court of the United States for 
the Eastern District of Louisiana, New Orleans Division, as follows: 


Equity 


jsuit no. Plaintiff Defendant Judgment 


date 


| 
| Amount 


Rickert Rice Mill, Inc. Rufus W. Fontenot, individually | Feb. 12, 1936 $323. 60 
and as acting United States col- 
lector of internal revenue, etc. 


United Rice Milling Products Co. 
Baton Rouge Rice Mill, Inc 


Levy Rice Milling Co., Inc_..- 
Farmers Rice Milling Co., Inc 
Noble-Trotter Rice Milling Co., 


Inc. 
Jose Escalante & Co. 
Phil D. Moyer & Son, Litd_.-.-.-|---- 
M. Trelles & Co 


The certified copy of the judgment which accompanies each of the 
claims shows that in each of the above equity suits the defendant 
was permanently restrained and enjoined from assessing or collecting 
or attempting to assess or collect from the plaintiff any processing 
taxes under and pursuant to the Agricultural Adjustment Act of 
May 12, 1933, 48 Stat. 31, as amended August 24, 1935, 49 Stat. 750, 
and from imposing or giving notice of intentions to impose any lien 
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for said taxes upon the real or personal property of the plaintiffs. 
In each of said judgments, also, the court ordered, adjudged, and 
decreed that the plaintiff recover of and from the defendant its costs 
of suit, therein stated in the respective amounts above set forth, and 
that execution therefor should issue. 

In a suit, such as those here under consideration, where the judg- 
ment is recovered against a collector of internal revenue for costs 
incurred by plaintiff in connection with an injunction proceeding for 
preventing collection of taxes, the judgment is not against the United 
States and there is no liability on the United States for payment of a 
judgment so rendered against the collector of internal revenue in the 
absence of a certificate of probable cause duly issued pursuant to 
section 989, Revised Statutes. In this connection see 8 Comp. Gen. 
126, and 12 id. 474, and cases there cited. 

In these cases it does not appear that the court has issued in 
any of the 11 equity suits a certificate of probable cause. Therefore, 
the United States is not liable for the payment of the costs assessed 
against the defendant in such suits. 

With reference to the suggestion that payment of the said judg- 
ment claims be made from the appropriation, “Salaries and expenses, 
Agricultural Adjustment Administration”, evidently on the theory 
that the costs awarded the plaintiffs in said equity suits be con- 
sidered in the nature of administrative expenses of the Agricultural 
Adjustment Administration, Department of Agriculture, attention 
is invited to section 21 of the Agricultural Adjustment Act as 
amended by section 30 of the act of August 24, 1935, 49 Stat. 770. 

Even if certificates of probable cause should be issued in these 
cases and the United States became liable for payment of these 
judgments there would appear to be no appropriation or fund avail- 
able therefor. See in this connection the requirement of the act of 


April 27, 1904, 33 Stat. 422, under the heading “Judgments, United 
States Courts.” 


* * * ‘That hereafter estimates for the payment of all judgments against 
the United States, including judgments * * * of the United States courts 
shall be transmitted to Congress through the Treasury Department as other 
estimates of appropriations are required to be transmitted. 


It has been held that under said express statute, the appropriations 
or funds provided for governmental operations or activities, out of 
which the cause of action arose, are not available to pay judgments 
of courts, but that the amount thereof must be estimated and specifi- 
cally appropriated for in accordance with said act (27 Comp. Dec. 
108, 262; 1 Comp, Gen. 540; and 5 zd. 203, 205). Exceptions to the 
rule are recognized only where the appropriations or special funds 
for activities out of which the cause of action arose expressly include 
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provisions for the payment of judgments against the.United States, 
2 Comp. Gen. 501; 751; or where other express provisions of law 
provide for payment of judgments. 

There does not appear to be any statute authorizing payment of 
court costs in the instant equity suits, nor does there appear to be 
any appropriation available for payment of such court costs. Ac- 
cordingly, the 11 judgment claims must be and are disallowed. 


(A~73766) 


PAY—HIGHER GRADE OR RATING—RANK REDUCTION ORDERS OF 
ARMY ENLISTED MEN RESCINDED 


Enlisted men of the Army reduced in rank by an officer having such authority 
may not, on the issuance of subsequent orders rescinding and annulling 
the reduction orders from the respective dates of issuance because of al- 
leged irregularity in the manner of determination of the reasons therefor, 
be paid the higher rate of pay retroactively to date of reduction. 


Comptroller General McCarl to Capt. Ray H. Larkins, United States Army, 
April 23, 1936: 

There has been received your letter of February 8, 1936, request- 
ing decision whether you are authorized to make payment on four 
supplemental pay rolls of organizations of the Thirty-fourth In- 
fantry, constituting the claims of four noncommissioned officers who 
were reduced to privates, transferred to other organizations and 
promoted, such orders subsequently having been rescinded and an- 
nulled from the respective dates of issuance thereof, on the alleged 
basis that such men were illegally reduced. 

The orders reducing these noncommissioned officers were issued by 
Col. John R. Brewer, Infantry, United States Army, commanding 
officer, headquarters Thirty-fourth Infantry, and the orders rescind- 
ing such reduction orders were issued by Maj. Harris M. Melosky, as 
succeeding commanding officer, headquarters, Thirty-fourth Infan- 
try, pursuant to instructions of Major General Bowley, headquarters, 
Third Corps Area. Thomas F. Orr was reduced August 14, 1935, 
from master sergeant to private, Headquarters Company, Thirty- 
fourth Infantry, transferred to Company C, and appointed sergeant, 
again reduced September 18, 1935, to private, transferred to Service 
Company, Thirty-fourth Infantry, and appointed staff sergeant. 
Howard C. Whitt was reduced September 19, 1935, from first 
sergeant to private, Company G, Thirty-fourth Infantry. Jesse 
Wright was reduced September 18, 1935, from staff sergeant to pri- 
vate, Service Company, Thirty-fourth Infantry, transferred to Com- 
pany E, and appointed sergeant, again reduced September 25, 1935, 
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to private, transferred to Service Company and rated October 7, 
1935, specialist sixth class. Horace W. Fry was reduced September 
18, 1935, from sergeant to private, Company B, Thirty-fourth Infan- 
try, and promoted September 23, 1935, to private first class. The 
orders purporting to rescind and annul all the orders effecting these 
changes in grades, were dated November 3, 1935. Other enlisted 
men were appointed to fill the vacancies caused by the ordered reduc- 
tions, and such men were not reduced, but were, upon recommenda- 
tion of the corps area commander, approved by the Secretary of 
War, ordered to be carried as extra members until absorbed by future 
vacancies in the normal course of events. The legality of payment 
to these latter noncommissioned officets from the date of restoration 
of the former noncommissioned officers to the grades they held prior 
to their reduction is not at this time considered. 

While the orders reducing these men were issued by the officer 
authorized by Army Regulations 615-5 to take such action, it is 
stated that they were all illegal because each of such orders was 
issued without full or proper compliance with, and, therefore, in 
violation of one or more of the mandatory provisions of pertinent 
Army Regulations. The orders recite that Orr requested reduction, 
but it is stated that his resignation of his warrant was forced by 
pressure exerted by the regimental commander through the regi- 
mental adjutant, based on ill-founded and unjust charges of mis- 
conduct and inefficiency, that Wright’s immediate commanding ofli- 
cer did not submit a report of inefficiency or misconduct, but action 
was based upon a communication from an acting commanding offi- 
cer during the absence of the regularly assigned officer and similar 
irregularities were charged as to the other men. The claimed ille- 
gality appears to be due to alleged irregularity in the manner of 
determination of the reasons for the reductions. Whatever may have 
been the cause of the reductions, the fact remains that the reduc- 
tions were effected by the officer having the authority to take such 
action. The orders were carried into execution and these men were 
actually reduced and served in the lower grades. A regimental 
commander with certain exceptions not here material is authorized 
to appoint all noncommissioned officers of the regiment (A. R. 
615/5, par. 5c). He has authority to transfer enlisted men within 
his command with exceptions not here material (A. R. 615/200, 
par. 9c). And he has authority to reduce for misconduct or in- 
efficiency noncommissioned officers within his command whom he is 
authorized to appoint (A. R. 615/5, par. 13a). The method pre- 
scribed in the last-cited paragraph for ascertaining or determining 
misconduct or inefficiency is not mandatory but directory only; from 








DECISIONS OF THE COMPTROLLER GENERAL 937 


the very nature of his office it is plain the regulations do not op- 
erate to limit the regimental commander from acting on his own 
knowledge in reducing a noncommissioned officer of his command 
for inefficiency, or from reducing such a noncommissioned officer for 
misconduct committed im the regimental commander’s presence. 
His failure to adopt. the procedure indicated in the regulations in 
some circumstances may be a basis for investigation by the War 
Department and may reflect upon his ability as a regimental com- 
mander, but failure to adopt the procedure indicated in the regula- 
tions does not invalidate the action taken by him in reducing a non- 
commissioned officer he is authorized to appoint or to transfer within 
his command. 

The number of enlisted men in the various grades is prescribed 
by section 4b of the National Defense Act as amended, 43 Stat. 
470, and regulations necessary to carry into effect such provisions 
have been promulgated to the service in the form of tables of or- 
ganization which allocate a given number of noncommissioned offi- 
cers for a particular organization, and paragraph 1, Army Regula- 
tions 615-5, provides that appointments will conform strictly to such 
tables. It seems clear under the law and the regulations promul- 
gated in pursuance thereof that during the period covered by these 
vouchers there was no authority to pay noncommissioned officers 
in excess of the numbers prescribed for these organizations. An 
enlisted man is entitled to the pay and allowances only of the grade 
held by him and it would appear that these men have been credited 
with the pay of their grades, 

You are advised that payment is not authorized on the vouchers 
which will be retained in this office. 


(A~74038) 


COMPENSATION—OVERTIME—PER ANNUM EMPLOYEES—POSTAL 
SERVICE 


In the absence of express statutory authority therefor, payment of compensa- 
tion for so-called overtime work to employees whose compensation is com- 
puted upon an annual basis is not authorized, such employees being paid 
for every day of the year and not being entitled to additional compensation 
for any amount of work required in excess of their usual hours of duty. 

Employees of a first-class post office paid compensation on an annual basis, if 
not within the class of clerks and laborers referred to in section 4 of the 
act of February 28, 1935, 43 Stat. 1059, are not entitled to overtime com- 
pensation for work performed in excess of their usual hours of duty not- 
withstanding an emergency required their working “day and night.” 


Comptroller General McCarl to the Postmaster General, April 23, 1936: 
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There has been received your letter of April 18, 1936, as follows: 


In the recent emergency occasioned by the flood at Pittsburgh, Pennsylvania, 
during which the basement of the Federal building at that place was inun- 
dated by more than twenty feet of water it was found necessary to call upon 
the custodial employees to work day and night in an effort to preserve Gov- 
ernment property. The postmaster states that an aggregate of 4,265 hours of 
overtime was required of these employees and it would seriously hamper the 
efficient conduct of the post office—particularly the operations of the mechani- 
cal foree—if the Department were required to allow compensatory time in- 
stead of paying overtime to these employees. 

In view of the extraordinary situation which required that these services be 
rendered, and in consideration of the administrative difficulties incident to 
the adjustment of the leave of such employees, your prompt decision is re- 
quested as to whether compensation for overtime may be allowed in lieu of 
compensatory time. 

It will be appreciated if this decision may be rendered at an early date. 

There was transmitted with your letter a statement listing the 
classes of employees involved as follows: Telephone operators, 
watchmen, clerk, janitor, assistant enginemen, elevator mechanics, 
enginemen helpers, elevator mechanic helper, head elevator me- 
chanic, electrician, cabinetmaker, lampists, elevator operators, marble 
polisher, laborers, junior labor foreman, and custodian. These 
classes of employees are referred to in your letter as “custodial 
employees.” 

It is understood that all of these employees are paid compensa- 
tion on an annual basis (14 Comp. Gen. 448). It is well settled 
that, in the absence of express statutory authority therefor, pay- 
ment of compensation for so-called overtime work to employees 
whose compensation is computed upon an annual basis is not author- 
ized, such employees being paid for every day of the year and not 
being entitled to additional compensation for any amount of work 
required in excess of their usual hours of duty. 

The only law authorizing payment of overtime compensation to 
employees in first- and second-class post offices for emergency serv- 
ices in section 4 of the act of February 28, 1925, 43 Stat. 1059, 
incorporated in section 117, title 39, United States Code, providing in 
part as follows: 

* * * jn cases of emergency, or if the needs of the service require, and it 
is not practicable to employ substitutes, special clerks, clerks, and laborers, 
in first- and second-class post offices and carriers in the city delivery service 
can be required to work in excess of 8 hours per day, and for such overtime 


service they shall be paid on the basis of the annual pay received by such 
employees: * * #* 


It is not clear whether “Clerk Carroll” and the “laborers” who 
performed the overtime service in the Pittsburgh post office, a first- 
class office, were “clerks and laborers” within the meaning of this 
statute, or whether they were exclusively part of the Custodial Serv- 
ice and, therefore, not within the provisions of the statute. If they 


Ww 
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were, in fact, within the former class, overtime compensation would 
be payable subject, of course, to the terms and within the limita- 
tions of the statute. 

There appears to be no other statute pursuant to which overtime 
compensation is payable to employees at first- and second-class post 
offices, and it would appear to be the intention of the Congress that 
employees in the Custodial Service shall not be entitled to receive 
overtime compensation. There is particularly for noting in this 
connection the second proviso to section 1 of the act of August 14, 
1935, 49 Stat. 650, making Saturday a nonwork day, as follows: 

* * * Provided further, That the Postmaster General may, if the exi- 
gencies of the Service require it, authorize the payment of overtime for serv- 
ice on the last three Saturdays in the calendar year in lieu of compensatory 
time, except cleaners, janitors, telephone operators, and elevator conductors 
paid from the appropriation of the First Assistant Postmaster General, and 
custodial employees who shall be given compensatory time in lieu of overtime 
pay within thirty days next succeeding: * * * 

You are advised, therefore, that with the exception of the clerk and 
laborers (if, in fact, they come within the terms of the act of Feb. 28, 
1925, swpra), your question must be answered in the negative. 


(A-63404) 


CONTRACTS—DEFAULT OF CONTRACTOR—COMPLETION BY SURETY— 
LIQUIDATED DAMAGES AND RELEASE OF CLAIMS AGAINST THE 
UNITED STATES 


The decision of the Court of Claims in the case of Fidelity & Casualty Company 
of New York v. United States, May 6, 1985, that a completing surety may 
not be charged with liquidated damages under article 9 of the standard 
form of construction contract for delay accruing after the contractor’s 
right to proceed thereunder has been terminated, is not applicable when 
a contractor abandons a contract before entering upon performance. 

A release under seal of all claims against the Government arising under or by 
virtue of a contract upon payment of the balance due a completing surety 
is final and conclusive. 


Comptroller General McCarl to the Seaboard Surety Company, April 24, 1936: 

There has been considered your letter of March 4, 1936, with fur- 
ther reference to your claim in the amount of $3,850, as remission 
of liquidated damages deducted under contract no. NOy-2002, 
November 27, 1933, with McCormick-Lenham Co., under which you 
were completing surety. 

The facts in the case and the applicable principles of law were 
considered in detail in my decision of November 11, 1935, A-63404, 
and repetition here would appear unnecessary. Your letter is to 
the effect that under the decision of the Court of Claims in the case 
of Fidelity & Casualty Co. of New York v. United States, Court of 
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Claims No, 42526, May 6, 1935, article 9 of the contract relative to 
liquidated damages was inapplicable and that you should not be 
precluded from submitting to this office excuses for delay, and you 
list eight alleged causes of delay attributable to the Government. 
As was pointed out in decision of November 11, 1935, supra, the 
alleged delays are not now for consideration for reasons therein 
assigned. 

The facts here involved easily distinguish the present case from 
that of the Fidelity & Casualty Co., supra, and render the decision 
in that case not even persuasive in the instant matter. There the 
contractor was in default on the day fixed for completion of the 
contract and the Government terminated his right to proceed by 
reason of said default. The court specifically drew attention to the 
fact that the contractor did not abandon the contract, but the Gov- 
ernment had taken it away from him for default, and more than a 
month elapsed before the surety made an offer to complete, which 
was accepted by the Government, constituting, as the court held, a 
new contract. Here the contractor did abandon the contract before 
entering upon performance and, with your consent, requested that 
the contract be defaulted, whereupon you, as surety, undertook per- 
formance in accordance with the provisions of that contract. It 
is manifest that no question of termination for delay under article 
9 of the contract is involved, and that the delays arose during your 
performance of the contract through your agent and attorney in 
fact, Ralph S. Herzog. The decision of the Court of Claims in the 
Fidelity & Casualty Co. case is applicable only where the Govern- 
ment exercises its alternative right to;terminate a contract for failure 
to complete within the prescribed time, and has no application when 
a contractor abandons a contract before entering upon performance. 

Furthermore, the contract provided in article 16 (d) as follows: 

Upon completion and acceptance of all work required hereunder, the amount 
due the contractor under this contract will be paid upon the presentation of 
a properly executed and duly certified voucher therefor, after the contractor 
shall have furnished the Government with a release, if required, of all claims 
against the Government arising under and by virtue of this contract, other 


than such claims, if any, as may be specifically excepted by the contractor 
from the operation of the release in stated amounts to be set forth therein. 


Upon completion of the work Herzog, as your attorney in fact, 
executed a voucher in your name showing the balance due on the 
contract subject to deductions for omitted work and liquidated 
damages for 77 days, leaving a balance due of $966.70. At the 
same time he executed a release under seal releasing the Govern- 
ment from all claims arising under or by virtue of the contract upon 
the payment of $966.70. Neither the voucher for final payment nor 
the release excepted any claim in any amount from the operation 
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of the release, which is final and conclusive upon you. (See authori- 
ties cited in former decision.) 

Your letter presents no facts or arguments justifying a different 
conclusion from that stated in my decision of November 11, 1935, 
which must be and is affirmed. 

Settlement will be stated in your favor in the amount of $966.70 
in due course, in full discharge of all claims under the contract. 


(A-72978) 


OPEN-MARKET PURCHASES—BITUMINOUS COAL CONSERVATION ACT 
REQUIREMENTS 


Section 14 (b) of the Bituminous Coal Conservation Act of 1935, 49 Stat. 
1007, requiring the inclusion of the bituminous coal purehase prohibition 
clause therein indicated in Government contracts for any public work or 
service, is not for application to small open-market purchases where no 
contract is made or required by law. 


Comptroller General McCarl to Maj. E. M. Foster, United States Army, April 
24, 1936: 


There has been received by reference dated March 24, 1936, from 
the office of the Chief of Finance, your letter of March 13, 1936, 
requesting decision whether you are authorized to make a payment 


on a voucher stated in favor of the Virginia Electric & Power Co. 
for $2.93 for electric energy furnished Civilian Conservation Corps 
camp SCS-Va-11 during the period from November 27, 1935, to 
February 12, 1936. The doubt in the matter appears caused by the 
claimant’s refusal to sign a contract containing a clause as provided 
in section 14 (b) of the Bituminous Coal Conservation Act of 1935, 
49 Stat. 1007, though the company did furnish the electric energy 
in the absence of a contract therefor. 

Examination of the voucher in question discloses that the amount 
thereof is indicated as chargeable to the appropriation account 
“025016: Emergency relief, Emergency Conservation Work, War, 
Civilian Conservation Corps, 1935-March 31, 1937.” This account 
consists of funds allocated by the President from the appropriation 
provided by the Emergency Relief Appropriation Act of 1935, ap- 
proved April 8, 1935, 49 Stat. 115, to the Director of Emergency 
Conservation Work for emergency conservation projects under the 
provisions of the act of March 31, 1933, as extended, for immediate 
transfer to the War Department for authorized operations of the 
Civilian Conservation Corps. 

Section 2 of the said act of April 8, 1935, includes a provision 
exempting any purchase made or service procured in carrying out 
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the provisions ‘of the act from the requirement of section 3709, 
Revised Statutes, as to advertising, when the aggregate amount 
involved is less than $300. At the rate of $2.93 for electric energy 
furnished from November 27, 1935, to February 12, 1936, it would 
seem clear that the total amount involved in this case—even on an 
annual basis—would be less than $300. 

It is not generally customary in the conduct of the public business 
to enter into formal contracts where the amount involved is so small 
as to exempt the transaction from the requirement of section 3709, 
Revised Statutes. The requirement of section 14 (b) of the Bitu- 
minous Coal Conservation Act of 1935, for insertion of the provision 
therein indicated in Government contracts for any public work or 
service, does not apply to small open-market purchases where no 
contract is made. 

In view of the terms of the law and these circumstances, you are 
advised that, if otherwise correct, payment of $2.93 may be made to 
the Virginia Electric & Power Co. upon the voucher, if and when 
the voucher shall have been properly approved and certified. 

The papers are returned. 


(A-72024) 


TRANSPORTATION—NAVY OFFICERS AS COURIERS OF SECRET 
DOCUMENTS 


There is no authority for increasing the cost to the Government of transport- 
ing a naval officer on change of station in excess of the rate fixed by 
law merely because he acted as a courier in the delivery of secret docu- 
ments, nor is there available any appropriation for payment of such 
increased cost as for the transportation of the documents. 

Comptroller General McCarl to the Secretary of the Navy, April 27, 1936: 

There is before this office your request dated March 5, 1936, for 

a review of the audit action disallowing credit in the accounts of 

Lt. Com. E. L. R. Bailey, Supply Corps, United States Navy, in the 

suin of $80.95, representing the cost of an extra half-fare railway 

ticket, $42.95, plus the difference between the cost of a lower stand- 

ard berth and a compartment, $38, furnished Commander Cary W. 

Magruder, United States Navy, for travel from Washington, D, C., 

to Los Angeles, Calif., and not deducted by that officer when paying 

Commander Magruder mileage for travel performed under orders of 

April 1 and 17, 1935. Your request is, in part, as follows: 


2. Particular attention is invited to paragraph 8 of the 2d indorsement, to 
the effect that the secret material delivered by Commander Cary W. Magruder, 
U. S. Navy, under orders of April 17, 1935, was of such an urgent character 
as to preclude its being held up awaiting an individual sailing of a naval 
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vessel, In cases such as this the Navy Department considers that the furnish- 
ing of a compartment or drawing room on Pullman cars for the transportation 
of secret documents is strictly for the public interest and that the extra cost 
involved in connection with the transportation of such documents should 
therefore be at public expense. For this reason the Navy Department requests 
that the rule prescribed in your decision to the Attorney General of December 
8, 1935, A-61634, under which the furnishing of compartments or drawing 
rooms at public expense for the transportation of fire arms is authorized, be 
extended to include the transportation of Navy secret documents under the 
conditions set forth in the attached correspondence. 


The second endorsement, dated February 10, 1936, from the Chief 
of Naval Operations to the Chief of the Bureau of Navigation, is, 
in part, as follows: 


2. It is essential to the preservation of the secrecy of certain Navy secret 
documents that they invariably be transferred in the direct and continuous 
custody of a commissioned officer. During peace time every effort is made to 
reduce the amount of secret matter which can be transferred only by officer 


messenger to a minimum, and advantage is taken of sailings of naval vessels 
whenever possible. 


8. There will arise instances when the urgency of delivery of the secret 
document requires that it cannot be held up awaiting an individual sailing 
of a naval vessel. The material delivered by Commander Cary W. Magruder, 
under orders of April 17, 1935, was of this nature. 

4. In every instance in which a courier must travel by train, and the duration 
of the journey is six hours or more, it is considered that the officer courier 
must be furnished with the means of locking this material in a compartment 
of the train or stateroom of a steamer as the case may be in order that he 
may adequately safeguard it. Without this additional means, it is essential 


that two officers perform this duty in order that the material in question may 
be under constant observation. 


5. While this use of officer couriers is comparatively infrequent in peace time 
it is necessary that an extensive commissioned officer courier system be estab- 
lished in time of war with frequent trips. 


6. In view of the above, it is requested that arrangements be made with 
the General Accounting Office in order that a compartment or stateroom may 
be made available to officers and other persons doing courier duty. 


Under section 12 of the act of June 10, 1922, 42 Stat. 631, an 
officer of the Navy traveling in a mileage status is entitled to have 
furnished him transportation requests for the entire journey by 
land, exclusive of sleeping and Pullman-car accommodation, and to 
have deducted from his mileage an amount equal to 3 cents a 
mile for the distance transportation was furnished. However, where 
an officer is furnished Pullman accommodations there is for deduc- 
tion from mileage, otherwise due him, the cost of such Pullman 
accommodations, together with the cost of any additional railway 
fare necessary to secure the accommodations, in addition to the 3 
cents a mile. 

In the decision of December 3, 1935, 15 Comp. Gen. 463, it was 
held that, upon a showing of the facts of necessity requiring the 
prompt transportation, by and for use of employees of the Federal 
Bureau of Investigation, Department of Justice, of firearms of 
such unusual size or weight that they cannot be transported in lower 
berths with the travelers, and cannot be safely transported as bag- 
gage, or by freight or express, or otherwise, but can be safely trans- 

87459°—36——-61 
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ported in care of an employee or employees in a Pullman compart- 
ment, the excess cost could properly be considered as for transpor- 
tation of the firearms and be payable under the appropriation for 
contingent expenses. 

Under this decision, there must be a showing in each particular 
instance that there is involved something more than the mere trans- 
portation of firearms under custody. A rule so limited in its ap- 
plication regarding the transportation of firearms may not be more 
liberally applied to the transportation of confidential documents 
under custody of officers or employees of the Navy Department. 

The statutory payment of mileage in the nature of a reimburse- 
ment for the travel of the officer may not be increased because of the 
haggage an officer carries, whether the baggage be personal or offi- 
cial, nor may it be increased because of the nature of the duties the 
officer is required to perform en route. There is no authority under 
the appropriation “Transportation and recruiting of naval per- 
sonnel” for the payment of expenses for transportation of documents, 
and it is questionable whether the clause of the appropriation 
“Maintenance, Bureau of Supplies and Accounts” for “freight, ex- 
press, and parcel-post charges, including transportation of funds 
and cost of insurance on shipments of money when necessary”, author- 
izes the purchase of a passage ticket and Pullman accommodation 
as for a person to make possible the transportation in the security 
thought to be necessary of secret and confidential documents or pub- 
lications. Such safeguarding would appear otherwise possible of 
accomplishing than through occupying a particular compartment in 
traveling. It is noted the third endorsement of the Chief of the 
Bureau of Navigation states that most naval secret documents are 
transported by naval vessel but that when sending them to the 
Naval Training Station at Great Lakes, IIl., it is necessary to use 
an officer courier. What is secret in the plans for national defense 
must necessarily be determined by the Navy Department, but it has 
operated for many years without the proposed substantial increase 
in the cost of travel of officers to carry “secret” documents to inland 
naval stations in time of peace with resulting greater comfort or 
luxury to the traveling officer at the expense of the United States. 
In A-48568, May 17, 1933, extra cost of superior accommodations 
for the transportation of confidential papers in the custody of em- 
ployees of the Department of Justice was held not to be authorized. 
The same rule is for application in the present case, the mere labeling 
of documents or communications as secret when forwarded by a 
courier who is at the same time traveling in connection with change 
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of station forming no basis for increasing the cost of transporting 
the officer in excess of the rate fixed by law. The disallowance was 
correct and is sustained. 


(A-71493) 


FORTY-HOUR-WEEK EMPLOYEES—MAIL-EQUIPMENT SHOPS— 
HOLIDAY FALLING ON SATURDAY 


Per diem employees of the mail-equipment shops not in a recognized trade or 
craft, placed on a 5-day week by the act of August 14, 1935, 49 Stat. 650, 
are not bona fide per diem employees within the meaning of the holiday 
statutes and are not entitled to compensation for legal holidays falling on 
Saturday, a nonwork day. 


Comptroller General McCarl to the Postmaster General April 28, 1936: 


In your letter dated March 2, 1936, you requested decision of the 
following question, among others: 


With respect to per diem workers placed on a five-day week by the act of 
August 14, 1935, but who neither work on Saturdays nor receive pay therefor. 
Are they entitled to pay for legal holidays falling on Saturday? 


With reference thereto you were advised in decision of March 16, 
1936, 15 Comp. Gen. 809, as follows: 


Decision is reserved as to the other classes of per diem employees of the mail 
equipment shops mentioned in the third paragraph of your letter until addi- 
tional information has been furnished this office, including a reference to the 
law and/or regulations, if any, authorizing or requiring their compensation to 
be measured by the day, a statement as to the nature of the duties performed, 
and whether this class of per diem employees has heretofore been granted 
gratuity pay for legal holidays on which no work was performed, and, if so, 
under_what authority. 


There has now been received your letter of March 30, 1936, which 
reads: 


Reference is made to your letter of March 16, A-71493, requesting certain 
information with regard to employees of the mail equipment shops whose right 
to pay for February 22, 1986, is in question. In compliance with the request 
contained in your letter the following data is furnished: 

1. A reference to the law and/or regulations authorizing or requiring the 
compensation of these employees to be measured by the day. 

The pay of these per-diem workers is at present governed by the provisions of 
the act approved July 3, 1930 (Public, No. 523), classifying their compensation 
under the heading “Clerical mechanical service”, and fixing a range of hourly 
rates. Appointments have always been made at so much per diem, based on the 
hourly rates specified. Prior to the passage of the Classification Act this class 
of employees was always appointed at per-diem rates. No records are available 
as to how it came about in the beginning that their compensation was fixed on a 
per-diem basis. The same thing is true of the per-diem rates fixed for those in 
the skilled trades. The best information available is that originally there was 
a distinction made between office workers and shop workers, the former receiv- 
ing annual “salaries” and the latter receiving per-diem “wages.” That policy 
was ee until the Classification Act prescribing rates of compensation was 
enacted. 

2. A statement as to the nature of the duties performed by these employees. 

Foremen of subdivisions in the shops supervise and direct the work of their 
respective sections in which are employed groups of per-diem as well as per- 
annum workers. 
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eee operate punch presses for punching out and forming metal parts of 
locks, ete. 

Lockmakers machine and assemble parts of locks. 

ee repairers repair letter-carriers satchels and mail bags, by hand and 
machine. 

Inspectors examine mail bags and locks, etc. 

General mechanics repair numbering machines. 

Postmarking stamp makers make flexible postmarking stamps. 

Sewers repair mail bags by hand and sewing machine. 

Assistant foremen act as foremen in the absence of the foremen, and perform 
inspection work. 

3. Has this class of employees heretofore been granted gratuity pay for 
legal holidays on which no work was performed, and, if s0, under what 
authority? 

These employees have received pay for national holidays upon which no 
work was performed under the provisions of 5 U. 8S. C. 86, 87. 

An early decision in this matter will be appreciated. 


The following is quoted from decision of May 10, 1935 (14 Comp. 
Gen. 818, 820) : 


The acts of January 6, 1885 (23 Stat. 516); February 23, 1887 (24 Stat. 
644) ; and June 28, 1894 (28 Stat. 96), provide, respectively, as follows: 

“That the employees of the Navy Yard, Government Printing Office, Bureau 
of Printing and Engraving, and all other per-diem employees of the Govern- 
ment on duty at Washington, or elsewhere in the United States, shall be al- 
lowed the following holidays to wit: The first day of January, the twenty- 
second day of February, the fourth day of July, the twenty-fifth day of De- 
cember, and such days as may be designated by the President as days for 
national thanksgiving, and shall receive the same pay as on other days. 

“That all per-diem employees of the Government, on duty at Washington 
or elsewhere in the United States, shall be allowed the day of each year 
which is celebrated as “Memorial” or “Decoration Day” and the Fourth of 
July of each year, as holiday, and shall receive the same pay as on other 
days. 

“That the first Monday of September in each year, being the day celebrated 
and known as ‘Labor’s holiday’, is hereby made a legal public holiday, to all 
intents and purposes in the same manner as Christmas, the first day of 
January, the twenty-second day of February, the thirtieth day of May, and 
the fourth day of July are now made by law public holidays.” 

There may have been a misconception as to the meaning of the phrase “all 
other per-diem employees” appearing in the first-mentioned statute and to 
which the remaining statutes refer. The use of the word “other” justifies 
application of the well-known ejusdem generis rule whereby the general term 
or description “per diem” employees of the Government should be understood 
to include generally those having duties similar in nature and kind to those 
specifically enumerated in the statute, viz, “employees of the Navy Yard, Gov- 
erment Printing Office, Bureau of Printing and Engraving” paid on a per-diem 
basis ; that is, primarily those employees who are in a recognized trade or craft 
or similar occupation (14 Comp. Gen. 388). * * * 


The Classification Act of March 4, 1923, 42 Stat. 1498, provides 
as follows: 


CLERICAL-MECHANIOCAL SERVICE 


The clerical-mechanical service shall include all classes of positions which 
are not in a recognized trade or craft and which are located in the Govern- 
ment Printing Office, the Bureau of Engraving and Printing, the mail equip- 
ment shop, the duties of which are to perform or to direct manual or machine 
operations requiring special skill or experience, or to perform or direct the 
counting, examining, sorting, or other verification of the product of manual or 
machine operations. 
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See, also, section 5 of the statute exempting positions in the trades 
and crafts from classification. 

As the positions listed in your letter have been classified in the 
clerical-mechanical service, which is expressly applicable only to 
positions “not in a recognized trade or craft” they are not to be 
regarded as bona-fide per-diem employees within the meaning of 
the holiday statutes notwithstanding their compensation is required 
to be fixed by law on an hourly basis. 

Accordingly, the employees in question are not entitled to compen- 
sation for legal holidays falling on Saturday, a nonwork day and the 
question presented is answered in the negative. 


(A-44002) 


RENTAL AND BENEFIT PAYMENTS—CROP ADJUSTMENT PROGRAM— 
ACT OF FEBRUARY 11, 1936 


Funds appropriated by the Supplemental Appropriation Act of February 11, 
1936, 49 Stat. 1116, are available for rental or benefit payments, under 
Agricultural Adjustment Act crop adjustment contracts, for contract per- 
formance subsequent to January 6, 1936, the date said program was held 
to be unconstitutional, if there was partial performance prior to said date, 
but the Secretary of Agriculture is not authorized to issue new orders or 
change or rescind previous ones so as to increase the obligations or com- 
mitments theretofore incurred. 

The “fair and equitable” payments authorized by the Supplemental Appropria- 
tion Act of February 11, 1936, 49 Stat. 1116, apply to crop-adjustment con- 
tracts signed prior to January 6, 1936, as well as to those unsigned prior 
to that date, but payments thereunder are limited to amounts payable had 
the contracts been legal and fully performed by the contractor. 


Comptroller General McCarl to the Secretary of Agriculture, May 1, 1936: 
Consideration has been given your letter of April 11, 1936, the 
pertinent part of which is as follows: 


There is submitted for your consideration and approval “Secretary’s Order, 
Tobacco No. 1”, which sets forth and authorizes certain payments to be made 
on tobacco-production adjustment contracts pursuant to the provisions of the 
item entitled “Payments for agricultural adjustment” contained in the Supple- 
mental Appropriation Act, fiscal year 1986, approved February 11, 1936 (Public, 
No. 440, 74th Congress). 

In connection with the proposed issuance of this order there have arisen the 
following three questions, which arise also with respect to production adjust- 
ment contracts relating to commodities other than tobacco: 

1. Can payments be made on account of performance under the contract 
effected, in whole or in part, after January 5, 1986? (Under the attached 
order, 1985 rental payments are to be made for performance rendered prior to 
January 6, 1936, and 1935 adjustment payments are to be made for performance, 
that is, for the sale of tobacco as specified in the contract, rendered prior and 
subsequent to January 6, 1936.) 

2. Can the Secretary of Agriculture, subsequent to January 6, 1936, issue 
new administrative orders or rescind administrative orders theretofore issued, 
so as to change the rates and amounts of payments and refunds due under the 
contracts? (In this docket, it is proposed to rescind in part administrative 
ruling 40.) 
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3. The Appropriation Act reads in part: “Provided, That such funds shall be 
available for rental and benefit payments in an amount that the Secretary 
determines to be fair and equitable to farmers who * * *.” Do the words 
“fair and equitable”, as set forth in this proviso, apply to contracts entered 
into prior to January 6, 1936? 

This office cannot undertake to approve or even consider the vari- 
ous provisions of “Secretary’s Order, Tobacco No. 1” with its refer- 
ence to numerous forms, rulings, etc., not submitted therewith. But 
with respect to the three specific questions presented the act of 
Iebruary 11, 1936, referred to in your letter made an appropria- 
tion for— 

Payments for agricultural adjustment: To enable the Secretary of Agri- 
culture to meet all obligations and commitments (including salaries and 
administrative expenses) heretofore incurred under the provisions of the 


Agricultural Adjustment Act, as amended, or regulations heretofore issued 
thereunder, * * *, 


and provided that— 


* * * No part of the sums appropriated herein shall be used for rental 
or benefit payments in connection with adjustment contracts entered into on 
or after January 6, 1936, and as to thoge contracts entered into prior to Janu- 
ary 6, 1936, no part of the sums appropriated herein shall be used for rental or 
benefit payments in connection with adjustment contracts unless there has been 
partial performance by the farmer: Provided, That such funds shall be avail- 
able for rental and benefit payments in an amount that the Secretary deter- 
mines to be fair and equitable to farmers who have applied for contracts, and 
who prior to January 6, 1936, have in good faith made adjustments in acreage 
and otherwise substantially complied with the requirements of the Secretary 
of Agriculture in connection with a crop program, regardless of whether con- 
tracts have been signed. * * * 

By the terms of the act funds were made available to meet obliga- 
tions and commitments theretofore incurred under the law and 
regulations theretofore issued. Such obligations and commitments 
are to be determined upon the basis of the contracts which were 
rendered invalid and unenforceable by the decision of the Supreme 
Court of the United States in the case of United States v. Butler, 
decided January 6, 1936. If the contracts had been performed on the 
part of the producer prior to January 6, 1936, but rental or benefit 
payments had not been received, the appropriation is available for 
making the payments that would have been due except for the ter- 
mination of the crop adjustment program. The act specifically 
provides that no part of the funds appropriated shall be used for 
rental or benefit payments in connection with adjustment contracts 
unless there had been partial performance prior to January 6, 1936; 
thus indicating that complete performance before that date is not 
required. Therefore, where there was partial performance prior to 
January 6, 1936, further performance thereafter as contemplated 
under the contract may be considered by the Secretary in determin- 
ing what amount would constitute the fair and equitable payment 
authorized to be made. Your first question is answered accordingly. 
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As to your second question the statute authorizes payments only 
with respect to obligations or commitments under “regulations here- 
tofore issued.” Therefore, while the Secretary may issue new ad- 
ministrative orders or rescind administrative orders theretofore 
issued so as to effectuate the fair and equitable payments authorized 
under the appropriation, he is not authorized to issue new orders 
or change or rescind previous orders so as to increase in any way the 
obligations or commitments theretofore incurred. 

In answer to your third question, I have to advise that the “fair 
and equitable” payments which the statute authorizes to be made 
are not limited to cases with respect to which no contract had been 
signed prior to January 6, 1936, but apply, also, to cases with respect 
to which the contract had been signed prior to said date. That is 
to say, under the plain terms of the statute, such “fair and equitable” 
payments are authorized—the other conditions of the statute being 
met—“regardless of whether contracts have been signed.” But, of 
course, there may not be paid in any case under this provision an 
amount in excess of the commitment—the amount that would have 
been payable if the contract had been legal and had been fully 
performed by the contractor. 


(A-68691) 


PURCHASES FROM OTHER THAN GENERAL SUPPLY SCHEDULE 
CONTRACTORS—FEDERAL ALCOHOL CONTROL ADMINISTRATION 


Furniture not of the exact kind but of a class or type shown on the General 
Schedule of Supplies as suitable for the needs of the Government depart- 
ments and establishments may not be purchased elsewhere, “to harmonize 
with the present architectural characteristics of the rooms”, in the absence 
of a showing that the scheduled furniture would not satisfactorily meet 
the needs of the agency concerned, and appropriated moneys may not 
be charged with purchases elsewhere on solicitation of bids from only three 
dealers, two of which did not handle furniture of the class desired, notwith- 
standing clearance granted by the Procurement Division for purchase else- 
where if competition were obtained. 


Comptroller General McCarl to the Secretary of the Treasury, May 2, 1936: 

There has been received in this office preaudit voucher, Admin. 
istrative No. 102, submitted by the Federal Alcohol Control Ad- 
ministration in favor of the W. D. Campbell Co. in the sum of 
$2,218.50 for furniture furnished the said administration. 

It appears that under date of August 28, 1935, the Federal Alcohol 
Control Administration requested bids for the furnishing of certain 
items of walnut furniture described in the advertised specifications. 
The request for bids was sent to three prospective bidders, the Gen- 
eral Fireproofing Co., the Art Metal Construction Co., and the 
W. D. Campbell Co. The W. D. Campbell Co. submitted the only 
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bid received in response to the advertisement, and the said bid was 
accepted. 

It appears that prior to sending out the advertisement for bids 
the said administration, by letter dated August 27, 1935, requested 
the Procurement Division to grant a clearance for the purchase 
of the furniture in question “to harmonize with the present architec- 
tural characteristics of the rooms” and that by letter dated August 
28, 1935, from the Assistant to the Assistant Director of the Pro- 
curement Division, clearance was granted for the purchase of the 
furniture with the understanding that proper competition would be 
obtained in order to comply with the provisions of existing laws. 

As noted, supra, the invitation was sent to three bidders and only 
one bid was received, that of the W. D. Campbell Co. Upon in- 
vestigation it has been ascertained that the other two prospective 
bidders did not handle furniture of the class covered by the ad- 
vertisement for bids. While it has not been specifically asserted 
that such fact was known by the Federal Alcohol Control Ad- 
ministration at the time the invitations to bid were sent out, the 
situation presented here warrants the assumption that the particu- 
lar furniture desired had been determined upon prior to the request 
for bids and selected from the successful bidder prior to the issuing 
of the advertisement. In any event, the procedure followed does 
not appear to have complied with the spirit and intent of the 
provisions of section 3709, Revised Statutes, and the applicable 
decisions of this office, 

In decision of February 27, 1912 (18 Comp. Dec. 642), quoting 
from the second paragraph of the syllabus, it was said— 


When articles are needed by a Government department or establishment 
which are not of the exact kind scheduled by the General Supply Committee 
as being suitable for the common needs of the different Government depart- 
ments and establishments, but are of a class or type so scheduled, such 
articles can not be purchased in the open market or otherwise [than from the 
regular contractor therefor]. 


and in decision of April 9, 1912 (18 id. 765), commenting on the 
above rule, it was said, at page 770: 


* * * If such were not the rule, it would be nugatory for the Secretary 
to attempt to eliminate unnecessary grades and varieties, as he is directed 
to do in the act providing for the operations of this supply committee. It 
would be left entirely to the whim of the particular department or Government 
establishment as to what particular grade or variety of an article it should 
purchase * * *%, 


In decision of March 31, 1913 (19 id. 617), it was held, also, that— 


Equipment, such as desks, tables, sectional filing cabinets, etc., when sched- 
uled and contracted for by the Secretary of the Treasury under the provisions 
of the act of June 17, 1910 (36 Stat. 531), should be purchased from the regular 
contractor for such supplies. 


In a recent decision of this office, reported in 14 Comp. Gen. 837. 
it was further held that (quoting from the syllabus) : 
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General Order No. 4, Federal Housing Administration, orders that in the 
incurring of obligations and the payment of expenditures the established 
Government procedure be followed. The established procedure of acquiring 
office supplies is as provided by Executive Order No. 6166, from the Procure- 
ment Division, except in cases of public exigency.. The desire for different or 
more expensive articles of office supplies offers no justification for purchases 
other than pursuant to law. 

An examination of the General Schedule of Supplies, Class 26, 
Furniture, discloses that there were contracted for and scheduled 
quartered oak, mahogany, genuine walnut, and birch desks, and 
such articles of equipment may not otherwise be contracted for 
except in case of such exigency requiring such immediate delivery as 
could not be effected by purchases from the scheduled contractor 
(5 Comp. Gen. 755). No such exigency has been established here. 
A clearance by the Procurement Division under such circumstances 
as appears in this case “to harmonize with the present architectural 
characteristics of the rooms” may not be accepted as authorizing the 
purchase of such equipment in the open market. In other words, 
there is no showing that the equipment contracted for and scheduled 
on the General Schedule of Supplies would not satisfactorily meet 
the needs of the Federal Alcohol Control Administration. As 
stated in the decision of April 9, 1912, supra, the needs cannot be 
left to the whim of the particular department or agency desiring 
such equipment. 

Accordingly, on the present record, it appearing that the pur- 
chases made were contrary to existing laws, regulations, and de- 
cisions of this office, there is no legal basis for charging appropriated 
moneys for the purchase covered by the voucher. 

The voucher will be retained as part of the permanent records of 
this office. 


(A-73422) 


CONTRACTS—STATISTICAL TABULATIONS—SECURITIES AND 
EXCHANGE COMMISSION 


There is no authority for the Securities and Exchange Commission to enter 
into contract with a private agency for the performance of statistical duties 
with which the Commission is charged merely because of insufficiency of 
present statistical personnel, the appropriations for said Commission specifi- 
cally providing for rental of equipment and employment of necessary per- 
sonnel. 


Comptroller General McCarl to the Chairman, Securities and Exchange Com- 
mission, May 2, 1936: 
Consideration has been given your letter of April 3, 1936, as 
follows: 


Section 30 of title I of the Public Utilities Act of 1935 provides among other 
things that— 


“The Commission is authorized and directed to make a study of the functions 
and activities of investment trusts and investment companies, the corporate 
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structures, and investment policies of such trusts and companies, the influence 
exerted by such trusts and companies upon companies in which they are 
interested, and the influence exerted by interests affiliated with the manage- 
ment of such trusts and companies upon their investment policies, and to 
report the results of its study and its recommendations to the Congress on or 
before January 4, 1937.” 

Various types of qyegtionnaires have been sent out to companies which 
come within the provisions of this section. After the completed questionnaires 
are returned to the Commission plans must be devised for the extraction of a 
great volume of statistical data contained therein, and the assembly, coor- 
dination, and tabulation of this statistical information. The analyses of this 
data will have a very important bearing on and will be used to a great extent in 
the drafting of the report to Congress. 

In view of the volume of detail work involved and the fact that the statistical 
tabulations will have to be completed within the next three or four months in 
order to have them available for further study in connection with the drafting 
of the report which in turn will have to be submitted to Congress on or 
before January 4, 1937, there appears to be but one possible method of 
accomplishing the project, namely, by entering into an agreement with the 
International Business Machine Corporation, or any other company having 
facilities for the accomplishment of the task, to punch, sort, and tabulate 
eards containing the information extracted from the questionnaires, 

We have already contac‘ed the various agencies in the District of Columbia 
which might have the facilities of accomplishing this task, and find that the 
International Business Machine Corporation is the only company which has the 
facilities for tabulating this information. Accordingly, it appears that it is the 
sole source of supply for this service. In view of this fact we have further 
negotiated with the International Business Machine Corporation with a view to 
ascertaining the sort of contract which they would make with this Commission 
for the accomplishment of the project. A copy of the proposed contract which 
they are willing to enter into is submitted herewith. 

Another point which must be emphasized in connection with the question 
of sole source of supply for this service is the fact that the Commission now 
has a tabulating machine unit in which periodic statistical and informative 
reports are tabulated by use of International Business machines. The cards 
which will be punched, sorted, and tabulated for this investment-trust project, 
upon completion of the task by the company involved, will be turned over to 
the Commission and they will be the property of the Commission, It is natural 
to assume that from time to time we will want to make additional runs of these 
ecards on the tabulating machines in order to secure additional information or 
bring existing information up to date. It is therefore extremely important that 
the cards for this project be punched, sorted, and tabulated on International 
Business machines. 

The reason for maintaining that this project must be performed, if to 
be done at all, on a contract basis by an outside agency is that the tabulating 
equipment and the tabulating personnel now used by the Commission is 
engaged upon a full-time basis in the preparation of periodic reports and state- 
ments which must be disseminated by the Commission. The present equipment 
and personnel could not perform the additional work which would be involved 
in this project. The additional work is of such a temporary nature and the 
time element is so important that undue hardships would be involved if we 
were compelled to rent additional equipment and employ and train temporary 
personnel for the accomplishment of this task. 

In view of the above a decision is respectfully requested as to whether or 
not this Commission has authority to enter into the contract aforementioned. 


The appropriation for your Commission in the Independent Offices 
Appropriation Act approved February 2, 1935 (49 Stat. 14), for the 
fiscal year 1936, provides: 


For five commissioners, and for all other authorized expenditures of the 
Securities and Exchange Commission in performing the duties imposed by law 
or in pursuance of law and for other personal] services, including employment 
ot experts when necessary; contract stenographic reporting services; supplies 
and equipment; purchase and exchange of law books, books of reference, 
directories, periodicals, newspaper and press clippings; travel expenses, includ- 
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ing the expense of attendance, when specifically authorized by the Commission, 
at meetings concerned with the work of the Securities and Exchange Commis- 
sion; garage rental; foreign postage; mileage and witness fees; rent of 
quarters outside the District of Columbia; rental of equipment; and other 
necessary expenses; $2,234,494: Provided, That section 3709 of the Revised 
Statutes (U. 8. C., title 41, sec. 5) shall not be construed to apply to any 
purchase or service rendered for the Securities and Exchange Commission when 
the aggregate cost involved does not exceed the sum of $50. 

For all printing and binding for the Securities and Exchange Commission, 
$30,000. 

Total, Securities and Exchange Commission, $2,264,494. 

Section 31 of title I of the Public Utility Holding Company Act 
of 1935 (49 Stat. 837), following the provision quoted in your 
submission, contains the following: 

For the purposes of this title, the Commission may select, employ, and fix 
the compensation of such attorneys, examiners, and other experts as shall 
be necessary for the transaction of the business of the Commission in respect 
of this title without regard to the provisions of other laws applicable to the 
employment and compensation of officers or employees of the United States; 
and the Commission may, subject to the civil-service laws, appoint such other 
officers and employees as are necessary in the execution of the functions of 
the Commission and fix their salaries in accordance with the Classification 
Act of 1923, as amended. 

The Supplemental Appropriation Act, fiscal year 1936, approved 
February 11, 1936 (49 Stat. 1113), provides an additional appropria- 
tion of $750,000 for salaries and expenses of the Securities and Ex- 
change Commission, including the same objects specified in the Inde- 
pendent Offices Appropriation Act for 1936, and in addition thereto 
rental of quarters in the District of Columbia and an additional sum 
for printing and binding. 

Section 30 of the Public Utility Holding Company Act of 1935, 
quoted above, charges the Commission with the duty of making 
studies therein required and incorporating such studies in a report 
to the Congress, and section 31 authorizes the Commission to employ 
such personnel as may be necessary for carrying out such purposes. 
The appropriations provide for the purchase or rental of equipment, 
and for the employment of the necessary personnel and doubtless 
contemplated the performance of all duties under section 30 to be 
performed by the regular employees of the Commission. It appears 
from your submission that you have already established a unit qual- 
ified to perform the desired tabulation work, except for the fact 
that it is engaged upon other tabulation duties. The insufficiency 
of the present personnel in a Government establishment within the 
District of Columbia does not authorize contracting with a private 
agency for the performance of duties with which the Government 
agency is otherwise charged. As indicated above, there appears 
ample authority in the appropriation to rent additional tabulating 
machines and to employ the necessary personnel. Answering your 
questions specifically, I have to advise that the proposed contract 


is not authorized. 
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(A-69419) 
CONTRACTS—DEFINITE QUANTITIES—ADDITIONAL NEEDS 


Where a contract provides for the furnishing of a definite quantity with an 
allowable variation the execution of additional contracts after the expira- 
tion of the original contract to be effective retroactively to the date of 
the original contract and to cover deliveries in excess of the allowable 
variation therein is without legal effect. The additional needs were for 
inclusion in the original invitation for bids or, if arising after award 
thereon, for advertising in the absence of an emergency requiring other- 
wise, and award to the lowest responsible bidder. 


Comptroller General McCarl to the Administrator, Federal Emergency Relief 
Administration, May 4, 1936: 


There has come to my attention the procedure followed by the 
Federal Emergency Relief Administration, Oklahoma City, Okla., 
in contracting for dry ice covering the period October 16, 1934, to 
February 21, 1935, under contracts as follows: 

ERA-34-994, dated October 16, 1934, with Dry Ice, Inc., for 75 pounds per 


day, at 3¢ per pound, delivered in Oklahoma City, Oklahoma, over a period of 
60 days. 


ERA-34-1794, dated October 16, 1934, with Dry Ice, Inc., for 1,000 pounds 
per day, at 3¢ per pound, delivered in Oklahoma City over the period October 
16, 1934, to February 21, 1935. 

ERA-34-1795, dated October 16, 1934, with Dry Ice, Inc., for 200 pounds per 
day, at $.0875 per pound, delivered f. o. b. Tulsa, Oklahoma, over the period 
October 16, 1934, to February 21, 1935. 

The invitation for bids dated October 15, 1934, to be opened 
October 16, 1934, appears to have been sent to three firms. It advised 
prospective bidders the Government’s need was 75 pounds of dry 
ice per day to be delivered during any of the 24 hours of any day, 
subject to increase or decrease of 25 percent and subject to cancela- 
tion of the contract upon written notice. Only two bids appear to 
have been received, one from Dry-Frost Distributing Co., quoting a 
price of 4 cents per pound, and the other from Dry Ice, Inc., quoting 
a price of 3 cents per pound, with a charge of 30 cents for each carton 
used in making other than local shipments. The latter bid was ac- 
cepted October 16, 1934, and the contract thus entered into was desig- 
nated as ERA-34-994. 

Under date of August 9, 1935, a letter was directed by this Office 
to the Federal Emergency Relief Administration, calling attention 
to the fact that contract ERA-34—-1794 appeared to have been 
entered into without advertising on the basis of quotations furnished 
under the bid submitted in response to the advertisement on which 
was based contract ERA-34-994, and also, that contract ERA-34- 
1795 apparently was entered into without advertising and at a higher 
price than that quoted in the bid under said contract ERA-34-994. 

In reply, the Director of Finance, Federal Emergency Relief Ad- 
ministration, transmitted a letter of explanation from the Purchas- 
ing Department, Oklahoma Emergency Relief Administration, Okla- 
homa City, Okla., in pertinent part, as follows: 
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Our files indicate that the original contract no. ERA-34-994 was drawn in 
favor of Dry Ice, Incorporated, for use of the Commodity Department in the 
cattle program. The quantity as contained in this contract being insuffi- 
cient for their needs, the Director of Commodities verbally instructed the 
vendor to increase the quantity, without notifying the Purchasing Department 
of this action. On February 14, 1935, this department issued contract no. 
ERA-34-1794 for the additional quantity, retroactive to October 16, 1934, as 
per verbal instructions of the Commodities Director. 

Contract no. ERA-34-1795 was drawn on the same date, confirming verbal 
instructions of the Commodities Director as of October 16, 1934, for an in- 
creased amount, delivery of which was made to Tulsa, Oklahoma. The price 
on this contract is based on the previous contract, plus %¢ per pound for 
Tulsa delivery, Dry Ice, Incorporated, being located in Oklahoma City. 

Re-advertisement for bids and competition was not obtained because of the 
fact that this department was not notified that the quantity had been increased 
through verbal instructions of the Commodities Director. 


Section 3709, Revised Statutes, provides: 


All purchases and contracts for supplies or services, in any of the depart- 
ments of the Government, except for personal services, shall be made by 
advertising a sufficient time previously for proposals respecting the same, when 
the public exigencies do not require the immediate delivery of the articles, or 
performance of the service. When immediate delivery or performance is re- 
quired by the public exigency, the articles or service required may be pro- 
cured by open purchase or contract, at the places and in the manner in which 
such articles are usually bought and sold, or such services engaged, between 


individuals. 

The exact facts with respect to the transactions in question are 
not clearly shown in the explanation quoted above, but it appears 
therefrom that shortly after the execution of contract for delivery 
f. o. b. Oklahoma City, Okla., of 75 pounds of dry ice per day for a 
period of 60 days, or from October 16 to December 14, 1934, instruc- 
tions were issued to the contractor to increase deliveries in Oklahoma 
City from 75 pounds to 1,075 pounds per day at 3 cents per pound 
and to make an additional delivery of 200 pounds per day to Tulsa, 
Okla., at an increase in price of $0.0075 per pound, the increase in 
price apparently being intended to cover extra cost of delivery be- 
yond the limits of Oklahoma City, although the absence of competi- 
tion for such a service has eliminated any basis for comparison of 
the reasonableness of such a charge. The attempt on February 14, 
1935—2 months after expiration of the original contract covering 
deliveries for the period October 16 to December 14, 1934—to cover, 
under contracts purporting to be retroactive to October 16, 1934, the 
extra quantities delivered, was, of course, without legal effect. By 
the express terms of the original contract, deliveries thereunder 
were subject, during the 60-day period of said contract, to an increase 
of not to exceed 25 percent, and after said contract expired all ice 
furnished by the Dry Ice, Inc., was without advertising and compe- 
tition as required by section 3709, Revised Statutes, and unauthorized. 

The facts of record clearly show no emergency existed with re- 
spect to the need for dry ice; that there was involved merely a 
question of contracting to supply the daily needs in Oklahoma City 
and in Tulsa, Okla., over a period of several months. Had a proper 
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and timely survey of these needs been made by the responsible Gov- 
ernment officials and the figures thus obtained used in the invita- 
tion for bids, showing a daily need of approximately 1,075 pounds 
of dry ice in Oklahoma City and 200 pounds per day in Tulsa, Okla., 
instead of the 75 pounds per day as was advertised, it is probable 
the bids submitted in response thereto would have been substantially 
lower per pound than those received. Or, if an additional need de- 
veloped after award of the original contract the only authorized pro- 
cedure would have been to advertise such additional need and to 
award a contract therefor to the lowest responsible bidder. 

This office will not, in this instance, withhold credit for otherwise 
proper payments made at the stipulated prices, but the matter is 
brought to your attention in order that appropriate administrative 
action may be taken to correct the unauthorized procedure. 


(A~73779) 


RELIEF WORKERS WITH EQUIPMENT—MANNER OF EMPLOYMENT 


The employment of relief workers with equipment necessary to the performance 
of the regular duties for which employed under funds appropriated by 
the Emergency Relief Appropriation Act of 1935, 49 Stat. 115, involves 
essentially the procurement of personal services, and such workers need 
not be obtained through the Procurement Division on the basis of non- 
personal service contracts, 


Comptroller General McCarl to the Administrator, Resettement Administra- 
tion, May 4, 1936: 


Consideration has been given your letter of April 10, 1936, as 
follows: 


The Resettlement Administration employs on many projects persons who own 
and operate their own equipment, such as trucks, teams, etc. Some of these 
persons are taken from the relief rolls, while others are not. A problem has 
arisen as to the manner in which the latter class may be employed, 

In your Decision A-64205, dated September 14, 1935, to the Administrator 
of the Works Progress Administration, you stated that you were not required 
to object to the use of funds for otherwise proper payments pursuant to Ad- 
ministrative Order No. 4 of that Administration, which provides that rates of 
payment to persons owning and operating their own equipment, employed to 
operate the same on any project with respect to which the monthly earnings 
schedule set forth in part I of Executive Order No. 7046 of May 20, 1935, is 
applicable, shall be determined by the department or Federal agency, etc., hav- 
ing general supervision of the project, in accordance with local conditions and 
local rates for similar services, including both the use of the equipment and the 
services of the owner in operating the same. 

Both that decision and Administrative Order No. 4 appeared to this Adminis- 
tration to embody the legal position that the hiring of owner-operators of 
equipment results in an employer-employee relationship between the United 
States and such persons and that no contract for impersonal services is neces- 
sarily involved. The order by its terms purported to cxempt a class of workers 
from the wage rates set forth in part I of Executive Order No. 7046 of May 
20, 1935, and to provide, pursuant to section (e) of part I of the same Executive 
order, that wage rates for such persons be calculated in accordance with local 
wage conditions. Accordingly, it was our understanding that the services of 
both relief and non-relief persons owning and operating their own equipment 
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might be paid for by this Administration in accordance with Administrative 
Order No. 4 of the Works Progress Administration, subject, of course, to the 
limitations contained in section (c), part III of Executive Order No. 7046. If 
owner-operators of equipment are employees, as seemed necessarily implied by 
your above-cited decision, it appeared that the usual administrative procedure 
for the hiring and paying of such persons should be followed whether or not 
they were taken from the public relief rolls. There was no legal necessity 
apparent for obtaining the services of such persons through the Procurement 
Division of the Treasury Department in the instances in which the individual 
persons happened to be non-relief employees. 

While this Administration was aware that the Works Progress Administra- 
tion had been obtaining its non-relief owner-operators of equipment through 
the Procurement Division, it was our understanding that this course of action 
was dictated by considerations involving administrative policy and was not 
required by any applicable statute, order, or regulation. The letter of the 
Administrator of the Works Progress Administration to you (dated December 
10, 1985) and your reply thereto (A-51627 of January 8, 1936) were hence 
interpreted as setting forth the appropriate procedure in the event that such 
non-relief owner-operators were as a matter of fact obtained through the Pro- 
curement Division rather than as establishing a legal requirement that they be 
obtained through the Procurement Division. 

Some doubt appears, however, to have arisen as to the correct interpretation 
of your decisions. In numerous instances throughout the country officials of 
the Treasury Department are refusing to pass payrolls of this Administration, 
furnishing as the reason for their action that the decisions of your office 
require that non-relief owner-operators of equipment be obtained from the 
Procurement Division. 

Your opinion is accordingly requested as to whether this Administration may 
continue to hire non-relief owner-operators of equipment (subject to the limita- 
tions contained in section (c), part III of Executive Order No, 7046) without 
obtaining such persons through the Procurement Division and may make pay- 
ments to such persons in accordance with Administrative Order No. 4 of the 
Works Progress Administration. 

Pending your decision, the Treasury Department will doubtless continue to 
withhold payment on numerous payrolls throughout the country involving per- 
sons who are in dire need. Further, the employment policy of this Administra- 
tion with reference to the class of persons involved cannot definitively be settled 
until your decision is received. Your very early consideration of the problem 
is hence respectfully requested. 


Receipt is acknowledged, also, of your letter of April 24, 1936, 


advising that further reports from the field show continued with- 
holdings of compensation payments due to the uncertainty in the 
matter. 

The cited decisions of this office are to the effect that in the ex- 
penditure of funds appropriated by the Emergency Relief Appro- 
priation Act of 1935 (49 Stat. 115), relief workers may be employed 
with equipment, such as teams, trucks, and other similar equipment, 
necessary in the performance of the regular duties for which em- 
ployed, and may be paid a compensation rate other than the pre- 
scribed “security wage” or regular rate for personal service only. 

In view of the primary purpose of the statute to provide work 
relief for unemployed persons, such employments are to be regarded 
as essentially personal services rather than nonpersonal and are not 
required to be obtained through the Procurement Division on the 
basis of nonpersonal service contracts. Such should be regarded as 
the general rule by all concerned—subject, of course, to exceptions 
involving contracts for use primarily of equipment, such as steam- 
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shovels, heavy trucks, etc., wherein the element of personal service is 
merely incidental, because of other special facts and circumstances. 

With respect to this latter class of procurements, the following 
was stated in decision A-51627, dated January 8, 1936, to the Ad- 
ministrator, Works Progress Administration : 


The third paragraph of your letter, supra, states: 

“We, also, have many persons, other than those taken from relief rolls, who 
own and operate their own trucks and other equipment and who are greatly 
in need of work. To subject this group to the competitive bidding which is 
necessary under procurement procedure, seems an unfair practice and creates 
a hardship.” 

It is assumed that the procurement procedure referred to is Procurement 
Division Bulletin 8. P. O. No. 27, dated September 7, 1935, issued for the 
guidance of State procurement officers. The purpose of such procedure is to 
establish fixed rates for each type of equipment expected to be used on projects 
under the Works Progress Administration prior to the issuing of invitations to 
bid (Standard Form No. 33). The fixed rates so determined are attached to 
the invitation to all known truck and other equipment owners to submit bids, 
or rather to offer to rent their trucks or other equipment at the established 
rates, 

It will be seen that the contracts are not on a competitive-rate basis but are 
simply an offer to rent, at the fixed rate, such equipment as the contractor may 
have, and will be indefinite as to the extent of use that may be expected, but 
will provide for rental during such period as may be required. 

When such services are required they may be paid for on W. P. A. Form No. 
506, provided there has been furnished to this office for use in the audit of 
such pay rolls a list of the fixed rental rates for the district in which the 
service was rendered, and, provided further, that payments for such services 
will be vouchered on a separate roll from that carrying employees taken from 
relief rolls who operate their own equipment. 

The use of W. P. A. Form 506, Pay Roll for Personal Services and Owner- 
Operated Equipment—Work Projects, is modified accordingly. 


(A-62602) 


TAXES—SOCIAL SECURITY AND DISTRICT OF COLUMBIA UNEMPLOY- 
MENT COMPENSATION ACTS—OBLIGATION OF CONTRACTOR 


Taxes imposed against a Government contractor pursuant to the Social Se- 
curity Act and the District of Columbia Unemployment Compensation Act 
are regarded as included with other expenses designated as overhead to 
be absorbed by the contractor in the general overhead of its business, and 
in the absence of a contract provision for payment by the Government of 
any amount on account of taxes subsequently imposed, there is no legal 
basis for including the estimated amount of such taxes as an item of cost 
under any change order issued. 


Comptroller General McCarl to the Architect of the Capitol, May 5, 1936: 
There has been received your letter of April 27, 1936, as follows: 


Under date of March 4, 1936, the following letter was addressed to you: 

“In connection with contract number ACcong—139 dated June 12, 1935, with 
the Consolidated Engineering Company, Inc., of Baltimore, Maryland, for the 
completion of an annex building to the Library of Congress, Washington, D. C., 
this office is in receipt of proposals from the contractor covering the cost of 
certain proposed changes. These proposals include an item of 2% on the esti- 
mated cost of additional labor furnished to make the changes and to perform 
the extra work, of which 1% is to cover the tax on employers as provided 
under the Social Security Act of August 14, 1935, Public No. 271, 74th Congress, 
and 1% is to cover the employer’s tax provided for by the District of Columbia 
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Unemployment Compensation Act of August 28, 1935, Public No. 385 [386], 
74th Congress. 

“Your opinion would be appreciated as to whether the charge is a proper 
one and as to whether the estimated amount of the taxes may properly be 
added to the cost of the changes.” 

Since the above was written, the following letter, dated April 16, 1986, has 
been received from the Consolidated Engineering Company with reference to 
the same subject: 

“Since submitting our proposal and since signing our contract with you on 
the Annex, Library of Congress Building, the Federal Government has imposed 
an extra expense under the provisions of the Social Security Act and the 
District of Columbia Unemployment Compensation Act. 

“It is our intention to bill your office for the year 1936 at the rate of 2% 
on our total payrolls and the payrolls of our subcontractors associated with 
us on the Annex, Library of Congress operation, plus the additional cost of 
preparing the necessary reports. The years following 1936 the rate will be 
increased as set forth in the above mentioned Acts, 

“We would thank you to kindly advise us if we may expect a change order 
from you covering this extra expense which, as mentioned above, has been 
legislated by the owners, that is, the Federal Government, since the award 
of the contract to us.” 

It would be appreciated if you would include in your reply to office letter 
of March 4, 1986, your views as to whether the contractor may properly be 
reimbursed for the added expense of the payroll texes as suggested in his 
letter of April 16, 1936. 


Specifications for the contract involved, under the head of General 
Conditions, Article 50, provide: 

Adjustment in price on account of changes.—In the case of changes, as con- 
templated by article 3 of the standard form of contract, the cost of additions 
shall be the estimated actual cost to the contractor, and the cost of deductions 
shall be the estimated cost to the contractor as of the time when the contract 
was made. In arriving at the amount of adjustment for changes, due allow- 
ance shall be made, in the discretion of the Architect, for overhead charges. 
On changes involving an increase in contract price, an allowance of 10% of the 
net increase in cost shall be allowed for profit. 

The above provision will not apply for items of work covered by unit prices 
accepted at the time of the signing of the contract, as such unit prices shall 
include both profit and overhead charges. 

Attached to the contract there is a list specifying unit prices for 27 
items of completed work and material. Your letter does not state 
the nature of the proposed changes in the contract work, but it is 
manifest that any items of change coming within the itemized list 
are subject to the second paragraph of the cited provision and that 
there is no legal basis for allowance to the contractor of any amount 
in excess of the unit cost specified in the contract. 

Changes in the work “within the general scope” of the drawings 
and specifications of the contract must be made strictly in accordance 
with the terms thereof. Neither the specifications nor the contract 
makes provision for payment by the Government of any amount on 
account of taxes subsequently imposed, and there appears no legal 
basis for including the estimated amount of such taxes as an item 

se Tt “ce $99 . 
of cost under any change order issued. The term “cost” has an 
accepted meaning as applying to the actual cost of labor and material 
and possibly machinery and equipment necessary for the perform- 
ance of a particular contract, and is not inclusive of taxes. Taxes 
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are included with other expenses designated as overhead, which are 
expenses necessary to the maintenance of the administrative and 
supervisory organization and plant of the contractor irrespective 
of a particular contract, and the taxes to which your letter has 
reference would appear proper to be absorbed by the contractor in 
the general overhead of its business, and not properly chargeable 
to the Government. 

If the contemplated changes fall without the itemized list appear- 
ing in the contract, the amount to be paid the contractor therefor 
must be the actual cost of the work to the contractor plus an allow- 
ance of 10 percent on that amount. There is noted the provision that 
in arriving at the amount of adjustment for changes, due allow- 
ance shall be made, in the discretion of the Architect, for overhead 
charges. In determining such overhead charges only such portion 
of the entire amount of the contractor’s overhead as is applicable to 
the particular contract involved is properly for consideration, and 
in no event should an estimated amount for the taxes involved be 
included therein or the 10 percent profit allowable to the contractor 
be determined upon the cost of performance inclusive of such taxes. 
If it could be conceded the contractor might be entitled to allowance 
of some amount on account of the taxes, there would be no legal 
authority for the allowance of any amount in excess of that actually 
paid by the contractor to the Government and to the District of 
Columbia in discharge of the said taxes. 


(A-72913) 
INTEREST—ADJUSTED COMPENSATION CERTIFICATE LOANS 


The Adjusted Compensation Payment Act of 1936, 49 Stat. 1099, does not 
justify modification of the rule of charging interest until paid on a loan 
secured by a World War adjusted compensation certificate, although there 
was a failure of the security, the certificate which appeared legal when 
issued having later been canceled because of subsequently disclosed facts. 


Comptroller General McCarl to the administrator of Veterans’ Affairs, May 5, 
1936: 


There has been considered the matter presented in your letter of 
March 25, 1936, as follows: 


Receipt is acknowledged of letter dated January 14, 1936, making reference 
to Administrative Voucher No. 1913, submitted to your office for preaudit. 
This voucher included, among other items, a payment to the Treasurer of 
the United States in the amount of $31.00 to be credited to the indebtedness 
of the veteran, James G. Carr, A—1201253, because of a loan of $497.50 obtained 
by him on an adjusted service certificate erroneously issued to him. The amount 
of the payment, $31.00, has been credited to the indebtedness of the veteran. 
Action will be taken to secure a refund of the balance of the overpayment 
from the veteran. 

With respect to the balance due to the United States from the veteran it 
is desired to bring to your attention the provisions of Public Act No. 425, 
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74th Congress, cited as the Adjusted Compensation Payment Act, 1986. This 
Act provides in section 1 thereof for certain action: 

“* * * Payments on account of such certificates shall be made in the 
manner hereinafter provided upon application therefor to the Administrator 
of Veterans’ Affairs * * *. The payment in each case shall be in an 
amount equal] to the face value of the certificate, except that if, at the time 
of application for payment under this act, the principal and unpaid interest 
accrued prior to October 1, 1931, with respect to any loan upon any such 
certificate has not been paid in full by the veteran (whether or not the loan 
has matured), then the Administrator shall (1) pay or discharge such unpaid 
principal and interest as is necessary to make the certificate available for 
payment under this act, (2) deduct such unpaid principal and so much of 
such unpaid interest as accrued prior to October 1, 1931, from the amount 
of the face value of the certificate, and (3) certify to the Secretary of the 
Treasury as payable an amount equal to the difference between the face 
value of the certificate and the amount so deducted.” 

In the instant case the reduction in the amount of service credit due to the 
veteran was brought to the attention of the Veterans’ Administration by a 
communication from the War Department under date of December 4, 1935, 
in which this Administration was advised of a reduction in the amount of 
Service used as a basis for computing the service credit. Reduction in the 
amount of service credit was sufficient to cause the cancellation of the pre- 
viously issued adjusted service certificate and to debar the veteran from 
entitlement to the issuance of any adjusted service certificate under the World 
War Adjusted Compensation Act, as amended. 

In view of the notice received from the War Department which reduced 
the service credit of the veteran in this case to a point which debarred him 
from entitlement to an adjusted service certificate he is likewise debarred 
from making application for the benefits under the Adjusted Compensation 
Payment Act, 1936, inasmuch as under the provisions of this act he is pre- 
cluded from filing an application due to the fact that he is unable, when 
filing his application, to surrender his certificate due to prior cancellation of 
the certificate by this Administration. 

It is desired to present the specific question of the application of the 
Adjusted Compensation Payment Act, 1936, to the amount of overpayment 
due from this veteran with particular reference to that part of the above 
cited act which provides that interest unpaid which accrued subsequent to 
October 1, 1981, may be forgiven in making settlement under the act. 


In raising charges of indebtedness certified to this office consisting 
of loans on World War adjusted service certificates, which certificates 
appeared legal when issued and when loans were granted thereunder 
but which are later canceled because of subsequently disclosed facts 
disentitling the veterans to a certificate, the rule has been adopted 
of charging interest on the amount of the loans until paid on the 
basis that the notes upon which the loans were made constitute bind- 
ing contracts upon the veterans, irrespective of the cancelation of 
the adjusted service certificate given as collateral security therefor. 

The veteran here received a loan from the Government for which 
he executed a note bearing interest. Failure of the collateral given 
to secure the note, namely, the adjusted service certificate, did not 
affect the validity of the agreement (the note) of the veteran to 
pay interest on borrowed money. 

Nothing appears in the Adjusted Compensation Payment Act of 
1936 (49 Stat. 1099), to justify any modification in the stated rule. 
Said statute has no application in a case in which the adjusted serv- 
ice certificate has been canceled because of subsequently disclosed 
facts showing the veteran not to be entitled to an adjusted service 
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certificate, as in the instant case. There being no certificate there is 


nothing upon which the statute may operate. 
Your question is answered accordingly. 


(A-74046) 


OFFICERS AND EMPLOYEES—LIABILITY—OVERPAYMENTS BECAUSE 
OF ERRONEOUS CALCULATIONS 


Xmployees of the United States responsible for an error in calculation resulting 
in an overpayment and disallowance of credit thereof in a disbursing 
officer’s account have no claim against the United States on the basis 
of administrative action requiring them to reimburse the disbursing officer, 
that being a matter between the administrative office and the employees. 

Decision by Comptroller General McCarl, May 5, 1936: 

H. W. Lady has filed claim in this office for refund of $10, repre- 
senting $5 withheld from his salary as field auditor, Agricultural 
Adjustment Administration, during the period April 16 to 30, 1934, 
voucher no. 24911, account of W. R. Fuchs, symbol 78-005, May 1934; 
and $5 withheld from the salary of J. W. Park, Bureau of Agricul- 
tural Economics, during the period April 1 to 30, 1934, voucher no. 
225079, account of W. R. Fuchs, May 1934, which latter amount 
is alleged to have been refunded to J. W. Park by the claimant. 

The administrative report disapproving the claim stated as 
follows: 

The two amounts deducted, $10 in all, were deposited in satisfaction of a 
disallowance in that sum by the General Accounting Office on account of 
voucher no. 27449, paid to J. N. Hottel, Purcellville, Va., April 1, 1981, in the 
account of A. Zappone, disbursing clerk, Department of Agriculture. This 
voucher is, of course, on file in the General Accounting Office. By reference 
thereto, it will be seen that the overpayment disallowed was the result of an 
arithmetical error readily detectible by adding two amounts stated on the 
voucher and deducting the total from a third amount, also stated on the 
voucher. It was by this process that the error was discovered in the General 
Accounting Office. It seems that Mr. Lady, serving at the time in a clerical 
capacity in the Farmers’ Seed Loan Office of this Department (since transferred 
to the Farm Credit Administration) made the error in computation. Mr. 
Park signed the voucher as approving officer without detecting the error. 
This latter circumstance accounts apparently for Mr. Park’s willingness to 
meet half of the disallowance. 

There was involved in the audit action simply the usual procedure 
of making a disallowance of an overpayment of Government funds 
and a refund by the disbursing officer in settlement of the difference 
in his accounts certified by this office. The responsibility to the Gov- 
ernment for the overpayment due to arithmetical calculation was 
primarily that of the disbursing officer whose accounts have been 
adjusted and the case closed (7 Comp. Gen. 797). The transaction 
requires no further action by this office. The clerk or clerks who 


made the error in calculation in the first instance and who were 
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administratively required to make reimbursement have no claim 
against the United States by reason thereof on the basis of admin- 
istrative action in requiring them to reimburse the disbursing officer 
who made the payment. That is a matter between the administra- 
tive office and the clerks (7 Comp. Gen. 548). 

The claim must be and is disallowed. 


(A-59249) 
TELEPHONES—AMERICAN EMBASSY RESIDENCE BUILDING 


The installation at Government expense of an intercommunicating telephone 
system in an American Embassy residence building, even though limited 
to communications between the Ambassador’s office and his living quarters, 
is prohibited by section 7 of the act of August 23, 1912, 37 Stat. 414. 


Comptroller General McCarl to the Secretary of State, May 6, 1936: 

I have your letter of April 20, 1936, as follows: 

Referring to your decision A-59249 of January 11, 1935, I enclose a copy of a 
despatch of April 4, 1936, from the American Ambassador at Paris, expressing 
an inclination to the belief that you did not have possession of all of the facts 
concerning the intercommunicating telephone system in the Government-owned 
American Embassy residence building, at the time your ruling was made. 

I may say that the view of the Ambassador that the building at Paris is not a 
private residence within the meaning of section 7 of the act of August 23, 1912, 
is at variance with the view taken by the former Comptroller of the Treasury in 
a comparable case by his decision of September 25, 1912 (19 Comp. Dec. 198). 
To my mind, however, the point at issue is not whether or not the building is a 
private residence, but whether the installation in question does in fact consti- 
tute telephone service. It seems to me to fall into the category of internal 
eall-bell and signal systems, and to have no connection with the sort of abuse 
which the law of 1912 was designed to correct. I shall appreciate your review- 
ing your decision A-59249 of January 11, 1935, in this light. 


The despatch referred to is as follows: 


I have the honor to refer to the Department’s instruction no. 710 of January 
18, 1935, on the subject of the inter-communicating telephone system in the 
Government-owned Embassy residence building at Paris. 

A re-reading of the correspondence upon this subject, but particularly the 
ruling of the Comptroller General which formed the enclosure to the Depart- 
ment’s instruction referred to above, has inclined the Embassy to the belief that 
the Comptroller General did not have possession of all of the facts when making 
his adverse decision. 

That decision, and the information supplied to the Comptroller General at 
the time the request for the decision was made, would appear to warrant the 
belief that the Comptroller General was ruling upon the question of the statu- 
tory authority for the expenditure of Government funds for the installation of 
a new inter-communicating telephone system in a private residence. 

It does not appear that the Comptroller General’s attention was drawn to the 
fact that an inter-communicating telephone system already exists in the Em- 
bassy residence, nor to the fact that that building is not a private residence, 
such as would appear to have been contemplated by section 7 of the act of 
August 23, 1912 (37 Stat. 414), but the official Government-owned residence 
of the American Ambassador at Paris for the time being. 

The inter-communicating telephone system which is at present in use in the 
Embassy residence is Government property. It has been in use for a great 
number of years, and, even with constant minor repairs it does not render 
satisfactory service. The Embassy therefore again requests that it be granted a 
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special allotment of 15,700 francs in order that it may effect the adequate repair 
of that intercommunicating telephone system. The present condition of the 
system is such that adequate reparation will require replacing most of the 
system. 

The fact that the proposed intercommunicating telephone system 
would be exclusively for use within the house and would not be 
connected with the public telephone lines was known to this office at 
the time the decision of January 11, 1935, was rendered holding that 
the installation at Government expense was prohibited by the provi- 
sions of section 7 of the act of August 23, 1912 (37 Stat. 414). It is 
to be noted that the terms of said section do not limit the inhibition 
to telephones connected with public telephone lines. 

While the Embassy is owned by the Government and is the official 
residence of the Ambassador, it is nevertheless a private residence 
within the meaning of said section 7 (19 Comp. Dec. 198). Hence, 
the installation of the telephorte system, even if limited to communi- 
cations between the Ambassador’s office and his living quarters 
within the Embassy, is within the statutory inhibition and the fact 
that a similar system heretofore may have been installed at Govern- 
ment expense cannot operate to authorize this installation. Accord- 
ingly, the decision of January 11, 1935, must be and is affirmed. 


(A-70109) 


ADVERTISING—BIDS—PURCHASES LESS THAN AMOUNTS EXEMPTED 
BY LAW 


Whether more advantageous to the Government to solicit bids in connection 
with purchases less in amount than the amount exempted by law from 
the statutory requirement for competitive bidding, such as act of January 
12, 1927, 44 Stat. 936, authorizing the Department of the Interior to make 
purchases in the open market when the aggregate amount does not exceed 
$100, and the length of the period to be covered, is for determination, in 
the first instance, by the administrative office, but when bids have been 
solicited and accepted involving amounts within the exemption, the originals 
are for filing with the General Accounting Office in accordance with 
General Regulations, No. 51, 5 Comp. Gen. 1059, as amended. 


Comptroller General McCarl to Henry Roe Cloud, Superintendent and Special 
Disbursing Agent, May 6, 1936: 

Reference is had to letters dated December 12, 1935, January 7, 
and January 14, 1936, from the Acting Superintendent, Haskell 
Institute, regarding the action of this office in withholding credit 
in your February 1935 account for payments made to Gleed Brothers, 
Lawrence, Kansas, on vouchers Nos. 1163, 1187, 1236, and 1269, repre- 
senting purchases in each case of six cases of eggs on the dates and 
in the amounts as shown: January 24, $47.70; January 30, $47.70; 
February 6, $49.50; February 13, $49.50; February 20, $48. Credit 
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for the items was withheld because there was no showing that the 
requirements of the law with respect to advertising had been com- 
plied with. 

The letters from the Acting Superintendent, quoted in part below, 
request information as to the proper procedure in making purchases _ 
as above, that is, where the aggregate amount of a purchase is not in 
excess of $100, reference being made to a provision in the act of 
January 12, 1927, 44 Stat. 936 (U.S. C. title V, section 496). 

The following is quoted from the letter of December 12, 1935: 


* * * ‘The purchases referred to were made in this manner not “merely 
to avoid compliance with the act of June 5, 1924, 48 Stat. 392”, but because 
it was the most economical to the Government. We are informed by the 
produce companies in this vicinity that their prices on eggs would necessarily 
be higher if they were required to bid on a month’s supply rather than on a 
week’ supply. For this reason only, we asked for bids each week. Our 
appropriation is so small that we must necessarily economize wherever 
possible. 


In the letter of January 7, 1936, it was stated : 


Competitive bids were invited on the supplies purchased on these vouchers 
but no contracts were entered into. In each instance the supplies were ordered 
from the firm making the lowest bid. The originals of these bids are attached 
to our copies of the vouchers and I am enclosing herewith copies of the bids 
which I trust will be sufficient to remove the exception. 


The letter of January 14, 1936, is in pertinent part as follows: 


It is our understanding that if an award is made on a bid which does not 
exceed $100.00, said bid does not have to be completed and a contract prepared. 
It is also our understanding that this accepted bid is to be attached to our 
copy of the disbursement voucher and number two of the method of advertising 
indicated on the voucher, to show that bids were invited. If this procedure is 
not correct, please advise what the proper disposition is for accepted bids which 
do not exceed $100.00 and which do not constitute continuous service. Must a 
regular contract be prepared and a copy filed with your office in the Returns 
File? We are continually having bids of this kind and we will appreciate it if 
you will inform us what the proper method is for handling such cases. 


The act of January 12, 1927 (44 Stat. 936), supra, relative to 
purchases not in excess of $100, reads as follows: 

The purchase of supplies and equipment or the procurement of services for 
the Department of the Interior, the bureaus and offices thereof, Howard Uni- 
versity, and the Columbia Institution for the Deaf, at the seat of government, 
as well as those located in the field outside the District of Columbia, may be 
made in open market without compliance with sections 3709 and 3744 of the 
Revised Statutes of the United States, in the manner common among business 
men, when the aggregate amount of the purchase or the service does not exceed 
$100 in any instance. 

There was a similar provision in the act of June 5, 1924, cited in the 
letter of December 12, supra. 

Prior to the enactment of this provision the Department of the 
Interior was not authorized to purchase on proposal and acceptance 
(3 Comp. Gen. 314). The proper administrative procedure in the 
Interior Department as to single purchases aggregating less than 
$100 has been indicated in numerous decisions of this office (4 Comp. 


Gen. 159; id, 453; id. 788; 5 id. 41). 
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Where, as in the present instance, bids have been solicited and 
award made, there is created a contractual obligation binding on 
both parties (see 3 Comp. Gen. 143; 9 id. 387), and the original ac- 
cepted bids should be attached to the original vouchers together with 
a properly executed Standard Form No 1036, in accordance with 
General Regulations, No. 51, of June 18, 1926 (5 Comp. Gen. 1059 
and 1060), as amended by Supplements No. 1 (6 Comp. Gen. 877), 
No. 3 (7 Comp. Gen. 851), and No. 6 (10 Comp. Gen. 571). (In 
this connection see 3 Comp. Gen. 604 and 6 id. 311.) 

It is to be observed that the vouchers in the present case indicate 
on the face thereof that purchase was made after advertising as 
“stated in no. 2 of “Method of or absence of advertising” shown on 
reverse hereof”, whereas the reverse side of the voucher shows that 
the purchase was made without advertising in accordance with the 
act of January 12, 1927 (44 Stat. 936). 

It is to be understood that it is for the administrative office to 
decide in the first instance as to whether it will be more advanta- 
geous to the Government to make single purchases with or without 
soliciting or accepting bids where the amount of a purchase is less 
than the amount exempted by law, and, also, whether or not it would 
be advantageous to solicit bids to cover the needs for a longer period. 
In either case, when bids have been solicited and accepted, the origi- 
nals are for filing with the General Accounting Office in accordance 
with the provisions of General Regulations 51, supra. Therefore, 
the copies now submitted are not acceptable and must be replaced 
by the originals, which it appears are on file in your office, before 
credit can be allowed on the items in question. 


(A~72783) 


SUBROGATION OF SURETY—FRAUDULENT LOANS—DUPLICATE 
ADJUSTED SERVICE CERTIFICATES 












A surety on a veteran's bond executed as a basis for issuance of a duplicate 
adjusted service certificate has no remedy by way of subrogation or other- 
wise under the Adjusted Compensation Payment Act of 1936, 49 Stat. 
1099, to recover the amount paid to indemnify the United States for loss 
sustained by reason of loans fraudulently obtained by the veteran in 
connection with said duplicate certificate. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, May 6, 
1936: 


There has been received your letter of March 20, 1936, as follows: 


Claims have been made upon the Veterans’ Administration in two cases 
by surety companies, following the recent enactment of Public, No. 425, 74h 
Congress, “An act to provide for the immediate payment of World War 
adjusted service certificates, for the cancelation of unpaid interest accrued on 
loans secured by such certificates, and for other purposes”, approved January 
27, 1936, for reimbursement to them from the net amounts due under that act 
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on the duplicate adjusted service certificates issued to the veterans of the 
sums paid by such companies to the United States under their bonds of 
indemnity covering loans apparently obtained by the ve‘erans through fraud 
on their original adjusted service certificates. Copies of the letters received 
from Mr. James O'Connor Roberts, attorney for the Hartford Accident and 
Indemnity Company, and from the adjustor representing the Aetna Casualty 
and Surety Company, are enclosed. 

The first case is that of Paul Blasangame, A-4547773. A duplicate adjusted 
service certificate was issued to this veteran under date of September 9, 1932, 
on evidence submitted by him that the original had been lost and a bond of 
indemnity furnished with the Hartford Accident and Indemnity Company of 
Hartford, Connecticut, as surety thereon, agreeing to protect the United States 
against the payment of any sum under the original certificate. The duplicate 
certificate was pledged with the Washington, D. C., regional office of the 
Veterans’ Administration on that date as collateral for a loan of $432.00 made 
to the veteran. The original adjusted service certificate issued to this veteran 
was deposited with the Norfolk National Bank of Commerce and Trust, 
Norfolk, Virginia, on September 22, 19382, as collateral for a loan of $432.00. 
This loan was redeemed from the bank by the Veterans’ Adminis‘ration on 
April 28, 1933, by the payment of such loan with interest to date in accordance 
with the provisions of section 502 (c) of the World War Adjusted Compensa- 
tion Act. The case was referred to the examiner of Questioned Documents of 
the Treasury Department, who expressed the opinion that the signatures to 
the two promissory notes on which the loans were granted, secured by the 
original and duplica‘e adjusted service certificates, respectively, were written 
by the same person. Demand was thereafter made on the Hartford Accident 
and Indemnity Company for refund of the amount paid to the bank in redemp- 
tion of the loan on the original certificate, plus interest to date of payment, 
and a check in full settlement thereof was received from that company. 

In the second case, that of John Edward Johnson, A-—1332485, a duplicate 
certificate was issued to the veteran upon receipt of proof of loss and a bond 
of indemnity furnished by the Aetna Casualty and Surety Company of Hart- 
ford, Connecticut. Three loans, totaling $530.13, were obtained by the vete- 
ran on his duplicate adjusted certificate through the Kansas City Regional 
office of the Veterans’ Administration during the years 1929, 1930, and 1931. 
The original certificate was hypothecated through the regional office at 
Wichita, Kansas, for a loan of $547.00 made on March 11, 1931. <A report of 
investigation made by the United States Secret Service strongly indicated 
that the loan on the original certificate was procured by the veteran. Pur- 
suant to demand made upon the Aetna Casualty and Surety Company for 
refund for amount of the loan made on the original adjusted service certificate, 
with interest to date of payment, a check covering the entire amount due was 
received. A further investigation report recently received from the Secret 
Service shows that the veteran has been arrested for securing Joans on both 
the original and duplicate adjusted service certificates, and that he had pre- 
sented applications for payment under Public, No. 425, supra, of both the 
original and duplicate certificates, to the Veterans’ Administration regional 
office at Kansas City, Missouri. 

Your decision is requested as to what action should be taken in these claims. 


The act of January 27, 1936, 49 Stat. 1099, provides for pay- 
ment of the value of an adjusted service certificate to the veteran or 
his estate in bonds only, except as to amounts certified due the vet- 
eran being less than $50, and, also, as to any difference between the 
certified amount (exceeding $50) and the face amount of the bonds 
(the bonds being in multiples of $50). There is no provision of the 
law which reasonably may be construed as affording the surety on 
a veteran’s bond executed and filed as a basis for issuance of a 
duplicate adjusted service certificate, any remedy by way of subroga- 
tion or otherwise against the veteran to recover the amount paid to 
indemnify the United States for its loss sustained by reason of 
having issued a duplicate certificate. 
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Section 7 of the statute provides as follows: 


Notwithstanding the provisions of Public Law Numbered 262, Seventy-fourth 
Congress, approved August 12, 1935, no deductions on account of any indebted- 
ness of the veteran to the United States, except on account of any lien against 
the adjusted-service’ certificate authorized by law, shall be made from the 
adjusted-service credit or from any amounts due under the World War Ad- 
justed Compensation Act, as amended, or this Act. 


While this section does not preclude the United States itself from 
charging against a veteran’s certificate the loans fraudulently re- 
ceived by him on both the original and duplicate certificates (see 
decision in 15 Comp. Gen. 841) it does preclude the United 
States from issuing bonds in favor of the surety or in favor of the 
veteran for the benefit of the surety under the doctrine of subroga- 
tion. The quoted section of the statute unquestionably denies any 
remedy to the surety under the terms of the statute against the 
veteran’s adjusted service credit (7 Comp. Gen. 136; id. 805; id. 335; 
12 id, 491). See also section 308 (a) of the World War Adjusted 
Compensation Act, as amended, (44 Stat. 827), and section 3 of the 
act of August 12, 1935 (49 Stat. 609). Contrary to the view ex- 
pressed by the attorney for one of the sureties, this rule is applicable 
regardless of the fact that the loss was sustained by the Government 
pursuant to the same statute under which the transaction arose re- 
sulting in the fraud. The contract was between the surety and its 
principal, the veteran. It presumably has received a consideration 
for the liability assumed—it being paid a premium for its contract 
undertaking—and it is charged with knowledge of the public law 
barring the right of subrogation in this class of cases. 

You are advised, therefore, that the claims of the sureties in both 
cases should be denied. 


(A~73809) 


RETIREMENT DEDUCTIONS—CIVILIAN MEMBERS OF NAVAL 
ACADEMY TEACHING STAFF FURNISHED QUARTERS 


The reasonable rental value of Government quarters furnished a civilian mem- 
ber of the Naval Academy teaching staff is for addition to the actual cash 
salary paid in determining the compensation deduction in the form of a 
monthly allotment to be registered under the act of January 16, 1936, 49 
Stat, 1092, toward the purchase of an annuity for said member, and the 
percentage to be added to his salary, contingent on his registering such 
allotment, is to be computed on the combined amount. 


Comptroller General McCarl to the Secretary of the Navy, May 7, 1936: 
There has been received your letter of April 10, 1936, requesting 
decision as follows: 
The salary of Professor C. 8. Alden, during his detail as head of the depart- 
ment of English and history at the U. S. Naval Academy, was fixed, effective 


August 1; 1924, at $6,000 per annum, with the understanding that he would 
occupy Government quarters. On June 24, 1926, the “reasonable value of the 
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Government quarters assigned” to Professor Alden was determined by the 
Secretary of the Navy to be $1,440 per annum, “and is considered a part of his 
compensation in addition to the salary of $6,000 previously fixed and now 
continued.” The amount paid Professor Alden in cash and the value of the 
public quarters assigned to him are shown on the semimonthly pay rolls for 
each period, 

Since Professor Alden has applied for permission to participate in the bene- 
fits granted by the Act of January 16, 1986 (Public, No. 417, 74th Congress), 
providing for retirement and retirement annuities of civilian members of the 
teaching staff at the U. S. Naval Academy, the question has arisen as to 
whether the allotment from his pay which he is required to register in, an 
amount “equivalent to 10 per centum of his monthly basic salary” should be 
deducted from his total compensation of $7,440 per annum (including the rea- 
sonable value—$1,440—of the public quarters assigned him), or whether such 
deduction should be based only on the actual cash paid him at the rate of $6,000 
per annum. 

The term “monthly basic salary” as used in the cited act of January 16, 
1986, has been interpreted in regulations issued by the Acting Secretary of 
the Navy, March 14, 1936, pursuant to section 6 of said act, “to mean actual 
current monthly pay”, that is, the amount of cash actually received monthly 
by each civilian member of the teaching staff at the Naval Academy. Under 
this interpretation the 10 percent deduction to be made from the “monthly 
basic salary” of Professor Alden would be based on the actual amount of cash 
paid him each month as compensation for his services, which would amount 
to $50 (10% of $500). 

Attention is invited to the fact that should the words “monthly basic salary” 
as used in the act of January 16, 1936, be otherwise interpreted as including 
the reasonable value of the quarters furnished Professor Alden, it will be 
necessary for the Government to credit the monthly pay accounts of Professor 
Alden, from such appropriations as hereafter may be made available for that 
purpose, with an amount equivalent to 5 per centum of his total monthly com- 
pensation, including cash paid in addition to the reasonable value of quarters 
furnished, instead of only 5 per centum of the amount of cash actually paid 
each month, 

Your decision is requested as to whether the 10 percent allotment which is 
required to be deducted from the “monthly basic salary” of Professor Alden 
should be based on his total compensation of $7,440 per annum, or only on the 
actual cash paid him as compensation for his services at the rate of $6,000 
per annum. 


Sections 1 and 2 of the act of January 16, 1936, 49 Stat. 1092, 
provide: 


That civilian members of the teaching staffs of the United States Naval 
Academy and Postgraduate School, whose employment commences from and 
after the date of approval of this act, shall, as a part of their contracts of 
employment, be required to carry, during such employment, a deferred annuity 
policy, having no cash surrender or loan provision, from a joint-stock life 
insurance corporation, incorporated under the laws of any State of the United 
States, which has a charter restriction that its business must be conducted 
without profit to its stockholders. 

Sec. 2. Toward the purchase of said deferred annuity, each member of such 
teaching staffs shall be required to register a monthly allotment through the 
Navy Allotment Office, Navy Department, Washington, District of Columbia, 
equivalent in amount to 10 per centum of his monthly basic salary: Provided, 
That for each month such allotment is registered, the pay accounts of such 
member shall be credited monthly from such appropriations as may be made 
for this purpose with an additional sum equivalent to 5 per centum of his 
monthly basic salary. 


It appears from your statement relative to the contract of em- 
ployment of Professor C. S. Alden that his compensation consists of 
salary of $6,000 per annum ($500 per month) and the right to occupy 
certain Government quarters, the reasonable rental value of which 
is $1,440 per annum. Under the terms of the act of January 16, 
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1936, the monthly allotment required to be registered by a member 
of the teaching staff of the Naval Academy toward the purchase of 
the annuity policy is “equivalent in amount to 10 per centum of his 
monthly basic salary”, in which event “the pay accounts of such 
member shall be credited monthly from such appropriations as may 
be made for this purpose with an additional sum equivalent to 5 
per centum of his monthly basic salary.” In other words, under the 
terms of the act the Government increases the basic salary of the 
member by 5 percent, provided he registers an allotment of 10 per- 
cent of his base salary for the purpose of purchasing such annuity. 

The term “monthly basic salary”, as used in this statute contem- 
plates the member’s regular or permanent salary in contrast with 
temporary additional compensation or allowances for special duty. 
Accordingly, the reasonable rental value of the quarters occupied by 
Professor Alden is part of his regular basic salary or compensation 
within the act, and his annual basic salary is $7,440, or $620 per 
month (8 Comp. Gen. 628). 

You are advised that the allotment of 10 percent of his monthly 
basic salary required by the act of January 16, 1936, to be registered 
by Professor Alden in payment of the annuity policy required to be 
carried by him under the act is 10 percent of $620, or $62 per month: 


and the sum to be added to his pay, contingent on his registering 
such allotment, is 5 percent of $620, or $31 per month. 


(A-73223) 


COMPENSATION—SECURITY WAGE—ADDITIONAL EMPLOYMENT— 
ADJUSTMENT OF SALARY 


An employee paid a security wage under Executive Order No. 7046, dated 
May 20, 1935, may not be employed an additional number of hours per 
day with compensation therefor payable from an annual appropriation for 
an executive department, but if employment is necessary in excess of the 
number of hours #dministratively established for the particular project, 
and the duties performed are such as exempted from the schedule of 
security wages, the position should be classified and the salary rate fixed 
under the Classification Act, as amended, or in accordance with Executive 
Order No. 6746, dated June 21, 1934. 


Comptroller General McCarl to Major B. E. Sawyer, United States Army, May 
8, 1936: 


There has been received through the office of Chief of Finance 
your letter of March 23, 1936, as follows: 


Request an advance decision as to whether the inclosed youcher, Standard 
Form #1074 d, for the period March 1-15, 1936, in the amount of $15.00, may 
be properly paid by this office. 

The records of the district finance office, Fort Des Moines, Iowa, show that 
James C. Mobley, accountant, who is the same person as on the pay roll sub- 
mitted for advance decision, was paid $47.00 for sixty (60) hours’ work during 
the period March 1-15, 1986, from the appropriation 013119 Emergency Relief, 
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War, QM Corps, Construction and Improvement of Buildings, etc., 1935-37, 
on voucher #1044, March 1986 accounts of B. E. Sawyer, Major, F. D 


The undersigned is the disbursing officer, U. 8S. Army, Fort Des Moines, 
Iowa, and the voucher in question has been submitted to him for payment. 

The pay roll submitted carries the name of James C. Mobley, 
accountant, at $30 per month and bears the notation “Hired 3/1/36.” 
The appropriation sought to be charged is “86212, Barracks and 
Quarters, Army, 1936.” Attached to the voucher is the following 
certificate signed by the certifying officer. 


This is to certify that the work performed by Mr. James C. Mobley is 
necessary for the proper conduct of business; that the total number of hours 
worked do not exceed eight hours per day, i. e., six hours on W. P. A. payroll 
and two hours on Q. M. C. payroll, and that the salary paid on the Q. M. C. 
payroll is $30.00 per month. 

From your submission the status of this employee is not clear. It 
is not shown whether he was entered on the Quartermaster pay roll 
for the purpose of increasing his hours of employment from 6 hours 
per day to 8 hours per day on a project financed by an allotment to 
the War Department from funds appropriated by the Emergency 
Relief Appropriation Act of 1935, or whether he was employed for 
a new and entirely separate position for which his services are pay- 
able from an annual appropriation for the War Department. In 
other words, it is not shown whether the employee is holding a 
single position the salary or earnings of which are payable from two 
separate appropriations, or whether he is holding two positions in 
the same department. It is noted, however, that on voucher no. 
107 of your January 1936 account, he was paid at the rate of $94 
per month for the period December 16-31, 1935. It thus appears 
that prior to March 1, 1936, he was being paid in accordance with the 
schedule of security wages prescribed by Executive Order No, 7046, 
dated May 20, 1935, as amended. 

In 15 Comp. Gen. 453, 454, it was stated with reference to se- 
curity wages paid under Executive Order No. 7046, that— 

The Executive order fixes a monthly security wage or earnings, which are in- 
tended as maximum payments, and prescribes the basis for fixing the maxi- 
mum number of hours of work to be performed. There is no provision for 
payment of excess monthly earnings in individual cases or generally, and it 
would be contrary to the purpose and intent of the Congress and the Presi- 
dent, viz, the spreading of employment with available funds to the greatest 


possible number of unemployed. The administrative permitting of excess 
monthly earnings is not authorized by the Executive order. 


This principle would likewise be applicable where a relief worker 
is paid the security wage from emergency relief funds under Execu- 
tive Order No. 7046, and there should be proposed that he be em- 
ployed an additional number of hours per day with compensation 
to be paid at the applicable rate under an annual appropriation for 
an executive department. In any event, however, it is not the proper 
procedure to carry an employee on two separate rolls in the same 





972 DECISIONS OF THE COMPTROLLER GENERAL 


department, even where two different appropriations are involved 
(10 Comp. Gen. 233). 

If it is necessary to employ this accountant more hours per month 
than the number of hours administratively established for this par- 
ticular project, and the duties of the employee are such that he 
comes under the terms of paragraph (f), part 1, of Executive Order 
No. 7046, exempting supervisory and administrative employees from 
the schedule of security wages, then payment for his services is 
governed by Executive Order No. 6746, dated June 21, 1934. In that 
event the position should be classified and the salary rate fixed either 
under the terms of the Classification Act, as amended, or in accord- 
ance with the terms of the Executive order. (See 14 Comp. Gen. 
420; id. 539; id. 867.) See also, decision of March 14, 1936, A- 
70159 (15 Comp. Gen. 791), relative to administrative adjustment in 
compensation from security wages to an annual rate of compensation. 

Payment on the voucher submitted is not authorized and it will be 
retained in the files of this office. 


(A-73688) 


SOCIAL SECURITY ACT—DECEASED BENEFICIARIES—SETTLEMENT 
OF ESTATES 


Payments to estates of deceased beneficiaries under sections 203 and 204 of the 
Social Security Act, 49 Stat. 623, 624, may be made without administration 
where the amounts are $500 or less, but the laws of the State of decedent’s 
domicile are controlling in the matter of payment of claims against the 
estate and distribution to the heirs. 


Comptroller General McCarl to the Chairman, Social Security Board, May 8, 
1936: 


Reference is had to your letter of April 6, 1936, as follows: 


Sections 203 (a), 204, 205, and 208 of the Social Security Act, approved 
August 14, 1935, provide: 

“Sec. 203. (a) If any individual dies before attaining the age of sixty-five 
there shall be paid to his estate an amount equal to 34% per centum of the 
total wages determined by the Board to have been paid to him, with respect 
to employment after December 31, 1936. 

“Spo. 204. (a) There shall be paid in a lump sum to any individual who, 
upon attaining the age of sixty-five, is not a qualified individual, an amount 
equal to 3% per centum of the total wages determined by the Board to have 
been paid to him, with respect to employment after December 31, 1936, and 
before he attained the age of sixty-five. 

“(b) After any individual becomes entitled to any payment under subsection 
(a) no other payment shall be made under this title in any manner measured 
by wages paid to him, except that any part of any payment under subsection 
(a) which is not paid to him before his death shall be paid to his estate. 

“Seo. 205. If any amount payable to an estate under section 203 or 204 is 
$500 or less, such amount may, under regulations prescribed by the Board, be 
paid to the persons found by the Board to be entitled thereto under the law of 
the State in which the deceased was domiciled, without the necessity of com- 
pliance with the requirements of law with respect to the administration of 
such estate. 
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“Src. 208. The right of any person to any future payment under this title 
shall not be transferable or assignable, at law or in equity, and none of the 
moneys paid or payable or rights existing under this title shall be subject to 
execution, levy, attachment, garnishment, or other legal process, or to the oper- 
ation of any bankruptcy or insolvency law.” 

The Social Security Board is faced with the immediate duty of furnishing 
estimates to the Bureau of the Budget with respect to administrative expenses 
for the fiscal year 1987, including costs of administering the above sections. 

An important factor in estimating such costs is whether the Board, under 
section 205, is empowered to prescribe by general regulation that payments 
on death, of $500 or less, shall be made without regard to (1) creditors’ 
claims, or (2) tax claims or liens. Section 205 provides that such payments 
may be made “without the necessity of compliance with the requirements of 
law with respect to the administration of such estates.” 

A second important question is whether, under section 205, the Board may 
by general regulation limit the class of relatives to whom payments on death 
shall be made. It has been suggested that the Board in making payments 
to relatives should make payments only to the widow, child, grandchild, or 
parents of the deceased person, in the order of preference and in the propor- 
tions provided by the law of the State in which the deceased was domiciled. 

In view of the present necessity of making proper estimates with respect 
to administrative costs of making these payments on death, the Board would 
appreciate your rulings in the premises at the earliest convenient time. 


Section 205 of the Social Security Act (49 Stat. 624), while 
authorizing payments to the estate of a deceased beneficiary with- 
out compliance with requirements of law with respect to adminis- 
tration, nevertheless requires the payments to be made to the persons 
found by the Board to be entitled thereto “under the law of the 
State in which the deceased was domiciled.” 

Answering your question specifically you are advised that, while 
it will be proper to provide by regulation for payments to estates 
of deceased beneficiaries without administration where the amount 
is $500 or less, the Board by virtue of the statute is charged with 
the duty of making payments of claims against the estate in the 
order or preference and distributing the balance, if any, to the 
heirs.in the order in which they are entitled under the intestacy 
laws of the State of decedent’s domicile. The Board may not pre- 
scribe a distribution to others than those entitled under the laws 
of the State in which the deceased was domiciled. 

In construing section 308 (f) and 308 (a) of the World War 
Adjusted Compensation Act, as amended (44 Stat. 828, and 44 éd. 
827), respectively, which are similar to sections 205 and 208, respec- 
tively, quoted in your letter, swpra, it was held in 14 Comp. Gen. 
126, as follows, quoting from the syllabus: 

Under the conditions stated in section 308 (f) ofthe World War Adjusted 
Compensation Act authorizing the Administrator of Veterans’ Affairs to ad- 
minister estates if not over $500, the Administrator of Veterans’ Affairs takes 
the place of the administrator of the estate and is authorized and required to 
make the same distribution under the laws of the domicile that an adminis- 
trator duly appointed by the proper court would make under the same State 


laws, including payment of such preferred claims against the estate as are 
recognized by the laws of the domicile of the decedent. 


The principles stated in the decision are for application here. 
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(A~72378) 


CONTRACTS—RESTRICTIVE SPECIFICATIONS—DE LUXE TYPE 
AUTOMOBILES 


A contract awarded upon automobile specifications requiring a car of the 
de luxe type, built-in trunk, dual horns, and other luxury features, 
is invalid, the maximum price fixing statute for passenger carrying ve- 
hicles not permitting purchases at or approaching said maximum if an 
automobile of a lower price will serve the needs of the Government, and 
such specifications operating to limit competition. 


Comptroller General McCarl to the Secretary of the Interior, May 9, 1936: 

My attention has been called to voucher no. 140, September 1935, 
accounts of G. Frank Brown, in the amount of $739.90, covering 
payment for one four-door de luxe sedan, purchased from the Hynes 
Gillette Motor Co., Jackson, Wyo., under contract no. I 22 p—93, 
dated August 23, 1935. 

The specifications provided that the car desired must be of the 
de luxe model, four-door sedan type of the latest model, and must 
include two spare wheels and carriers, preferably in front fender 
wells, front and rear bumpers, safety glass all around, metal spring 
covers, oil bath cleaner, dual accessory group, including dual horns, 
wipers, taillights, and visors, speedometer, shock absorbers, and such 
other equipment as the bidder or manufacturer might specify as 
standard equipment for the model of the de luxe sedan bid on. 
Bidders were requested to submit two bids—one for a sedan with 
trunk and one without trunk. 

The record shows that invitations were sent to only seven bidders, 
three of whom apparently were manufacturers, although literature 
in this office indicates that there are a very substantial number of 
automobiles manufactured within the $750 statutory limit. Only 
two bids were received. The Hynes Gillette Co. offered a sedan for 
$755 with trunk, or $740 without trunk, f. 0. b. Moose, Wyo., iess 
2 percent discount—10 days, and the statement of award (form 1036) 
states that another bidder submitted a bid of $750 net, f. o. b. Detroit, 
Mich. The make of automobile offered by this bidder is not shown, 
nor is there any indication as to the automobiles handled by other 
firms solicited. 

In reply to a letter from this office requesting a detailed statement 
as to the reasons for requiring a car of the de luxe model type with 
two spare wheels, safety glass all around, metal spring covers, oil 
bath cleaner, and dual horns, taillights, and visors, there was for- 
warded a copy of a letter from Guy D. Edwards, superintendent, 
Grand Teton National Park, in part, as follows: 

In response to the request of the General Accounting Office we present the 
following justification for purchasing the car in question and the extra parts 
called for in our specifications. 


Due to the isolated location of Grand Teton National Park headquarters 
and the long distances to be traveled in all directions with service stations 
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few and far between, it is absolutely necessary that cars in this locality be 
equipped with two spare wheels. Our specifications stated “preferably in 
front fender wells’, but did not compel the bidder to comply with these 
specifications, so no hardship was put on any bidder to submit anything but 
a stock car. 

Safety glass is necessary because of road conditions in this locality and 
for many miles from the park. The roads are of loose gravel and the rocks 
fly from under the wheels of a car and if the glass is not of the safety type, 
would endanger the occupants of the car. 

Metal spring covers are also necessary for the proper functioning of the 
springs on the dusty and rocky roads in this locality. It is a small extra cost 
und will more than pay for itself in prolonging the life of the car springs. 

The dual accessory group including dual horns, wipers, taillights, and visors 
were asked for as a safety measure. As there are many miles between 
service stations it is a wise precaution, for example, to have two taillights 
in case one does not function. 

a * *” * >” 7 * 


The specifications also called for a trunk. In some of the makes of smaller 
ears, especially the Ford, the standard models do not have built-in trunks. 
In this territory where many miles of the highways are rough and the car 
vibration is great, we have found that the attached trunks are not satisfactory. 
They are fastened onto the back of the car by bolts and also stick out from 
eight inches to one foot farther than a built-in trunk. The weight of the 
trunk and its contents suspended that much farther back creates an unbalanced 
effect and causes considerable vibration. Furthermore, the Ford Company 
do not make a trunk to be attached to the back of a Ford car. They only 
make the built-in trunk with their de luxe models. In other words, they do 
not take the responsibility of attaching a trunk to the back of the stock car, 
but only make the built-in type. To eliminate a bidder submitting a bid on a 
trunk to be attached, which in our judgment is not satisfactory, we requested 
a de luxe model. Perhaps we could have used the words “built-in” but we did 
not realize it made any particular difference as long as the so-called de luxe 
models are stock cars with all of the car companies and the word “de luxe” 
is only a stock name with all car manufacturers. 

On another model of light car, the Chevrolet, the standard car has only 109 
inch wheel base, which in this country we considered too short. The roads 
are rough in many places, as we have above mentioned, and we desired as 
long a wheel base as possible. We might have stated the minimum wheel base 
desired, but we used the word de luxe which would make the wheel base 
several inches longer. 

We have made comparison of the cost of a standard and a de luxe model 
Ford and find the difference in cost is not over $21.00 after extras asked for 
are attached. This difference in cost is arrived at as follows, using the 1935 
Ford prices as an example, as that is the make purchased by us: 


Ford sedan (de luxe model) Oil gauge and heat indicator. $8.00 
f. o. b. Jackson, Wyo., in- Extra horn 4.00 
cluding built-in trunk, oil Sun visor 2. 50 
gauge, heat indicator, extra Trunk (to be attached) 
horn, sun visor; total ; 

Ford sedan (standard model) Total 
f. o. b. Jackson, Wyo 


The above shows a difference in cost f. o. b. Jackson, Wyoming, of a standard 
and de luxe Ford model after the extras are added to the standard model to 
equal the number of extras included in the price of the de luxe model. 

Considering the slight difference in cost, we believed that the advantages of 
the built-in trunk and the extra wheel base were worth the difference in cost. 
Furthermore, in our judgment, the de luxe model was a better buy for the 
use it was to be put to on these mountainous roads and therefore we asked for 
this type, as we fully believe the Government will be ahead by getting a car 
with a much longer life. 

Also, from our knowledge of the present restrictions regarding the purchase 
of a passenger car, we did not know that we could not purchase a de luxe 
model if we so desired, if the total cost was under the limit of $750. 

In reading the appropriation act of 1935, we find the following: “Not exceed- 
ing $1,200 for the purchase, maintenance, operation, and repair of motor-driven, 
passenger-carrying vehicles for the use of the superintendent and employees 
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in connection with general park work.” We have always assumed from our 
information at hand that we were not restricted as to the purchase of the 
particular type of passenger car, whether sedan or coupe, etc. Neither did 
we know that the law mentioning the $750 limitation said anything against 
purchasing any particular kind of a four-passenger car, whether a sedan, 
coupe or de luxe, or convertible top, etc., especially if it was a stock model. 

We were rather surprised at the exception taken by the General Accounting 
Office as the same specifications were used in the purchase of a passenger car 
at Yellowstone National Park a few years ago and the same kind of car 
purchased then as we have just purchased, to which no exception was taken. 

We fully believe that we have obtained a better buy for the money expended 
than if we had purchased just a standard model with extras (some not even 
made by the Ford Company) attached. We have endeavored to act in good 
faith so that the Government obtained the best car possible for the class 
of work required and also staying entirely under the $750 limitation. 

This letter would appear to indicate conclusively that the speci- 
fications were drawn for the purpose of obtaining a Ford de luxe 
model sedan and to exclude from competition other makes and 
designs of automobiles, including the Ford standard, which might 
have served the needs of the Government equally as well, if not 
better. 

There was, of course, no authority to require a de luxe sedan. 
The phrase “de luxe” is defined by Webster’s International Dic- 
tionary and is popularly understood as meaning “made or devised 
with unusual elegance; unusually perfect in material, workmanship, 
and finish; luxurious; sumptuous.” The very phrase itself imports 
something more than required—luxury as distinguished from ne- 
cessity. It is known that many makers manufacture automobiles 
of luxurious design and appointments designated as de luxe, pos- 
sibly larger and more ornate than their standard models, equipped 
with minor accessories and trinkets which, while they materially 
increase the market price, contribute absolutely nothing to the ac- 
tual worth or performance of the vehicle. In other words, the stand- 
ard models offered to the public at a materially lower price than 
the de luxe models serve the purpose for which they are acquired— 
transportation—equally as well in every respect and at a materially 
lower cost to the Government. Appropriated funds are available 
for the purchase of what is required by the Government—not what 
is desired by its employees. The specifications requiring the de luxe 
model sedan operated not only to limit competition, but to charge 
appropriated moneys for items of equipment in no sense of the word 
representing a need of the Government. 

The explanation of the necessity for two spare wheels in this 
instance may be accepted, but there was no authority for requiring 
that they be mounted preferably in front fender wells. You were 
informed to that effect in my decision in 14 Comp. Gen. 518. While 
the vehicles there involved were trucks, there appears no more justi- 
fication in the case of passenger automobiles. The addition of the 
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world “Preferably” does not cure the objection. The preference 
suggested was that of the purchasing officer; and the dealer offering 
a car with spare wheels mounted in front fender wells would have 
a distinct advantage over a bidder unable to do so, irrespective of 
the merits of the vehicle offered. 

The explanation given for the requirement of safety glass is that— 


Safety glass is necessary because of road conditions in this locality and for 
many miles from the park. The roads are of loose gravel and the rocks fly 
from under the wheels of the car and if the glass is not of the safety type, 
would endanger the occupants of the car. 

The specifications for nonshatterable or safety glass have been the 
subject of several decisions of this office and it has been held that 
in the absence of a showing that vehicles are to be acquired for 
unusually hazardous work where the danger of accident from broken 
windshields, etc., is pronounced, such a requirement is unauthorized. 
No such hazardous service is disclosed in this instance. It has been 
pointed out, also, that nonshatterable glass is not regular equipment, 
thousands of automobiles in general use are not equipped with it, 
and there appears no reason why Government employees, at in- 
creased cost to the United States, should be furnished a greater 
measure of safety than enjoyed by the general traveling public 
(A-88859, Oct. 27, 1931; A-40289, Feb. 25, 1982; id. Apr. 6, 1932). 

The reason assigned for specifying dual horns, wipers, taillights 
and visors does not appear sufficient to justify the requirement. The 
ordinary equipment of an automobile is one horn, one windshield 
wiper, one taillight, and one visor. More than that is excess equip- 
ment. The only excuse given for the requirement of double equip- 
ment is that it was a safety measure and a “wise precaution” to 
have two “in case one does not function.” Automobiles and their 
accessories, especially when properly cared for and serviced, ordi- 
narily function properly for long periods of time and failure of any 
part is the exception rather than the rule. 

It may be said that the necessity for requiring a trunk does not 
appear. The principal purpose of a trunk on an automobile is to 
serve as a depository for luggage, and practically all standard makes 
of automobiles now are equipped with adequate luggage receptacles 
or compartments. Conceding the desirability of the trunk, it is 
stated that the Ford Co. only furnishes a built-in trunk on their 
de luxe model and that “to eliminate a bidder submitting a bid on 
a trunk to be attached, which in our judgment is not satisfactory, 
we required a de luxe model.” So long as the trunk offered is firmly 
and adequately attached to the automobile to be purchased, there 
is no authority for eliminating competition of dealers offering other 
than a built-in trunk. 
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While, as stated, the metal spring covers might be desirable, they 
were in the nature of extra equipment and, in the absence of a 
showing of necessity therefor, their requirement was unauthorized. 

It appears further from the letter that the de luxe model was speci- 
fied for the avowed purpose of excluding from competition the 
standard model of Chevrolet automobile, a car admittedly in the 
competitive class required, for the sole reason that it had only 109- 
inch wheel base, it being stated that “the roads are rough in many 
places and we desired as long a wheel base as possible.” As pointed 
out, supra, the needs of the Government are the criterion and the 
desires of the employees are not for consideration. It has been held 
repeatedly by this office that the wheel base of an automobile does 
not necessarily determine either its sturdiness of construction or its 
ability to perform the service required, and that the specification of 
an absolute minimum of wheel base is not permissible (14 Comp. 
Gen. 368; A-60763, Dec. 10, 1935; and A~70183, Feb. 18, 1836.) 

It may be true that the cost of a Ford de luxe model is only slightly 
above that of the standard model when cost of nonessential acces- 
sories is added to the cost of the standard model, or only slightly 
in excess of the cost of the standard models of other makes. It 
inay be true that in the opinion and belief of the Park Superintend- 
ent, the nonessential accessories, the built-in trunk, and the extra 
wheel base were worth the difference in cost and the de luxe model 
was “a better buy.” Such matters are not for consideration. The 
sole question is the actual needs of the service to be performed. The 
least expensive car which will meet these needs is for purchasing, 
and in drawing specifications no restrictive provisions may be in- 
corporated which exclude from competition any car within the 
recognized competitive class in which purchase is to be made. It 
may be observed in this connection that the statutes limiting the 
price of passenger-carrying vehicles prescribe a maximum and not 
a minimum price. They do not abrogate the provisions of section 
3709, Revised Statutes, which require that the needs of the Govern- 
ment are to be served in the purchase of articles and materials. 
That is to say, if the actual needs of the Government require an 
automobile of a maximum price of $750, its purchase is permissible. 
If an automobile of a materially lower price will serve the needs of 
the Government its purchase is required. 

It is to be noted in this instance that the specifications required 
nothing but a de luxe four-door sedan of a preferred color (to be 
selected after award), and including the special accessories specified. 
No mention was made of the use for which the car was to be acquired 
and the only reference thereto was that the “bidder must guarantee 
that car will perform ordinary work required of it without over- 
heating.” There is nothing in the specifications or in the record 
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to indicate that the service to be performed was other than the most 
ordinary kind of travel in a mountainous country on gravel roads 
which are rough in many places. And there likewise is nothing to 
indicate that the standard model of any one of a dozen makes of 
automobiles within the statutory price limit would not be adequate 
to perform the service required. 

The matter of specifications for the purchase of automobiles has 
been the subject of numerous decisions of this office and many objec- 
tionable features have been considered. In 5 Comp. Gen. 777, it 
was stated: 

The proposals for bids must be such as to at least invite competition between 
all dealers of whatever make in that or superior grades of equipment and the 
bid most advantageous to the Government must be accepted. These principles 
are such as are generally applicable to competitive purchases and it is hoped 
that administrative practice and procedure will be such in the future as to 
reduce to a minimum decisions which may be vexatious and troublesome but 


which are necessary under present practice and procedure in order to secure 
compliance with the law. 


Since it is manifest that the specifications here under consideration 
were drawn so restrictive as to limit competition almost to the point 
of exclusion in contravention of section 3709, Revised Statutes, thus 
rendering the contract invalid, credit for payment on the voucher 
in question will be disallowed in the accounts of the disbursing officer. 


(A-61975) 


CHECKS—WRONGFULLY ISSUED—RECLAMATION AND PAYMENT TO 
PROPER PAYEE—COTTON-OPTION CONTRACTS 


Keclamation cannot be effected from a second endorser who accepted a check 
for value and without notice of lack of title from a first endorser to whom 
the Government had made delivery where the variation in the spelling of 
the surname of the first endorser and the party for whom the check was 
intended is such as to justify the application of the rule of idem sonans. 

Where a check in connection with a cotton-option contract was issued to and 
negotiated by an improper payee payable from funds derived from the 
sale of cotton thus optioned, payment may not be made to the proper payee 
from funds obtained from the sale of other optioned cotton nor from 
“Advances to Agricultural Adjustment Administration”, but the appropria- 
tion made by the act of February 11, 1936, 49 Stat. 1116, may be charged 
in such cases, 


Comptroller General McCarl to the Secretary of Agriculture, May 11, 1936: 
There have been considered the matters presented in your letter of 
November 9, 1935, as follows: 


In your decision A-61975, dated June 1, 1985, regarding check no. 1,913,186 for 
$80.10, drawn January 29, 1934, to the order of J. E. Shearon, by W. R. Fuchs, 
former disbursing clerk, Department of Agriculture, under his disbursing 
symbol 78-008, you stated: “That either through error of the disbursing clerk 
in the mailing of the check or the county agent (to whom it is understood 
the disbursing clerk in certain instances made delivery of the checks in bulk 
for delivery by him to the proper payees) the check in payment of the exer- 
cise of the option executed by the former Shearon” (John B,. and Buck Shearon, 





980 DECISIONS OF THE COMPTROLLER GENERAL 


R. F. D. 4, Louisburg, North Carolina), “which is the check in question here, 
was delivered to the latter Shearon” (J. E. Shearon, R. F. D. 1, Louisburg, 
North Carolina), “who wrongfully negotiated said check and obtained the 
proceeds thereof.” 

You further state that “The facts and circumstances under which the check 
here was negotiated are such as to bring the case within the rule laid down 
in 6 Comp. Gen. 532, wherein it was held that ‘there has been no forgery of a 
Government check where the person who indorsed it was not entitled to the 
proceeds, but whose name and address had been placed on the face of the 
check as payee through administrative error * * *.’” 

Your decision concludes with the statement “* * * you are advised that 
reclamation proceedings on the involved check may now be abandoned. How- 
ever, it appearing that the wrongful negotiation of the check here resulted from 
an error of the disbursing clerk or his agent (the county agent), appropriate 
action will be taken by this office in the accounts of the disbursing clerk to 
charge said officer with the amount of the Government’s loss arising from the 
payment of said check.” 

Your conclusion to charge the disbursing clerk with the amount of the check 
is apparently based on your understanding that the wrongful negotiation of 
the check was a result of mismailing by the disbursing clerk or his agent. 

This case is analogous to the one covered by your decision A-59416, dated 
May 16, 1985. While your statement as to the delivery by the disbursing clerk 
to the county agent of certain checks in bulk for further delivery to the proper 
payees is correct, checks issued as a result of the exercise of a cotton-option 
are mailed direct to the payee, the address being furnished to the disbursing 
clerk by the Cotton-Option Office, Office of the Comptroller, Agricultural Adjust- 
ment Administration. The subject check was issued as the result of the exer- 
cise of a cotton-option and the procedure outlined above was followed. As the 
disbursing clerk, through his employees, mailed the check in accordance with 
the address furnished him by the Agricultural Adjustment Administration, it 
seems that no blame can be attached to him for its mismailing. In view of 
these circumstances, it is believed that you would not feel justified in taking 
action to charge his account with the amount thereof. Your reply as to this 
point is solicited. 

If you agree that, in this instance, the proposed recourse to the disbursing 
clerk to make good the possible loss to the Government, is not justified, the 
question arises whether you will interpose no objection to the re-issuance of a 
check to the proper payee or payees pursuant to the terms of the contract. 
Two important factors appear to require consideration in this connection. 

The first of these is that an examination of the contracts involved brings 
to light some facts which were apparently unknown when your decision was 
rendered. Thus, it appears that the James Edward Shearon who executed the 
affidavit described in the second page of your decision is apparently the James 
E. Shearin who executed cotton-option contract 55-035-710 and who gives his 
address as Box 314, Louisburg, North Carolina. He states that he later 
received his own check for $50.00 which our records show to be check no. 
2279475 for $50.00 drawn February 19, 1934, to the order of James Shearin 
and Goy. Farm. Cr. Adm., by W. R. Fuchs, former disbursing clerk, under 
symbol 78-003. 

While you state that “check no. 1913186 * * * was delivered to and 
negotiated by a person having a name identical with that of the payee described 
in the check”, it seems that this may not be entirely correct as the rightful 
payee’s name is Shearon and the name of the person to whom the check was 
delivered appears on his contract as Shearin. This circumstance is brought 
to your attention as it is believed that it may tend to differentiate this case 
from the rule laid down in 6 Comp. Gen. 532, supra. If, due to the difference 
in the spelling of the last names of the parties involved, the party who negoti- 
ated the check is not absolved from the responsibility, should not reclamation 
proceedings be re-instituted? 

The second factor in this case, which seems to require consideration in the 
absence of reclamation on check no. 1913186, arises from the fact that the fund 
against which this check was drawn is a special deposit account, symbol no. 
66.2400, the source of funds being the sale of certain specific lots of cotton. 
As a result of the exercise of the option under contract 783, three bales of 
cotton were sold and the proceeds deposited in account 66.2-400, for payment 
to J. BE. Shearon. The negotiation of the subject check would seem to exhaust 
the funds available for this particular transaction and it seemingly would 
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follow that, if reclamation is not a condition precedent or if collection of a like 
amount is not effected from moneys that might otherwise become due the 
party negotiating the check, the reissuance of a check to the rightful payee 
would constitute an excess charge against the funds provided by the sale of 
the three bales of cotton. 

The question as to the funds against which a second check could be issued 
in such a case, in the absence of reclamation on the original check wrongfully 
negotiated, takes on added importance in view of your decision A-63126, dated 
October 8, 1935, in the matter of cotton-option check no. 2453669 for $28.00 
drawn to the order of William J. Jordan, against the same special deposit 
account and subject to the same conditions as to the source of funds. 

As there is considerable doubt on this subject, it is requested that you 
advise me whether funds in this special deposit account accruing thereto out 
of transactions of an entirely different character and intended for other 
purposes may be legally used in the reissuance of cotton-option checks in these 
and similar cases, in the absence of reclamation on the original checks or 
collection of like amounts from meneys otherwise due the parties who nego- 
tiated the checks. In this connection, you may also wish to give consideration 
to the question whether such reissued checks might properly be chargeable to 
the appropriation “3X018—Advances to Agricultural Adjustment Administra- 
tion”, from which cash rental-benefit payments would have been made to the 
producers if they had not elected to accept an option on certain cotton in lieu 
of such cash payments. 


The facts appear admitted that while the subject check was in- 
tended for and issued in favor of J. E. Shearon, whose first name 
is John, it was actually delivered to a person who has been identified 
as James Edward Shearin, who appears to have signed his name at 
times J. E. Shearon and at other times J. E. Shearin. Both of these 
men lived near Louisburg, North Carolina—the one for whom the 


check was intended on rural route no. 4 and the one to whom the 
check was delivered on rural route no. 1. The error in delivery 
apparently was due to the fact that the employee of the Department 
who typed the address on the “Notice of Exercise of Option” on 
the basis of which the check was issued erroneously gave the route 
number as “1” instead of “4.” Thus it appears the Department was 
responsible for the delivery of the check to the man who cashed it 
and it is reported that the cashing endorser had known said man 
“for the past twenty years.” Under the rule of idem sonans the 
variation in the spelling of the surname of the first endorser does 
not affect the rights or liabilities of the second endorser. Conse- 
quently, reclamation cannot be effected from the second endorser who 
accepted the check for value and without notice of lack of title from 
the first endorser to whom the Department had delivered it (6 Comp. 
Gen. 582). Accordingly, as to this phase of the matter the decision 
of June 1, 1935, must be and is affirmed. 

With respect to the liability of the disbursing officer it is now re- 
ported that the check was actually delivered to the address admin- 
istratively certified to the disbursing officer—thus establishing the 
fact that the error resulting in the loss was committed by the cer- 
tifying officer as distinguished from the disbursing officer. In such 
circumstances no further action will be taken to charge the dis- 
bursing officer for the amount of the check but a charge will be 
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raised for such amount against the person responsible for the erro- 
neous certification as well as against Shearon (Shearin) who er- 
roneously received payment on the check, and collection attempted 
as in other similar cases. Before action is taken in raising a charge 
against the certifying officer, however, it is requested this office be 
advised of the name of the person administratively found respon- 
sible for the erroneous certification with a report as to the admin- 
istrative action taken to effect recovery from such person. 

In my letter to you dated June 1, 1935, in this case, you were 
advised for reasons therein stated that no objection would be in- 
terposed by this office to the reissuance of a check to the proper 
payee and you now inquire as to what fund may properly be charged 
in the reissuance of such check. 

The subject check was issued pursuant to a cotton-option contract 
entered into under authority of the Agricultural Adjustment Act 
of May 12, 1933, section 6 of part 1 of title I of which act (48 Stat. 
33), provides as follows: 


Sec. 6. (a) The Secretary of Agriculture is hereby authorized to enter into 
option contracts with the producers of cotton to sell to any such producer an 
amount of cotton to be agreed upon not in excess of the amount of reduction 
in production of cotton by such producer below the amount produced by him 
in the preceding crop year, in all cases where such producer agrees in writ- 
ing to reduce the amount of cotton produced by him in 1933, below his pro- 
duction in the previous year, by not less than 30 per centum, without increase 
in commercial fertilization per acre. 

(b) To any such producer so agreeing to reduce production the Secretary 
of Agriculture shall deliver a nontransferable-option contract agreeing to sell 
to said producer an amount, equivalent to the amount of his agreed reduction, 
of the cotton in the possession and contro] of the Secretary. 

(c) The producer is to have the option to buy said cotton at the average 
price paid by the Secretary for the cotton procured under section 3, and is to 
have the right at any time up to January 1, 1024, to exercise his option, 
upon proof that he has complied with his contract and with all the rules 
and regulations of the Secretary of Agriculture with respect thereto, by 
taking said cotton upon payment by him of his option price and all actual 
carrying charges on such cotton; or the Secretary may sell such cotton for the 
account of such producer, paying him the excess of the market price at the date 
of sale over the average price above referred to after deducting all actual 
and necessary carrying charges: Provided, That in no event shall the pro- 
ducer be held responsible or liable for financial loss incurred in the holding 
of such cotton or on account of the carrying charges therein: Provided further, 
That such agreement to curtail cotton production shal] contain a further pro- 
Vision that such cotton producer shal] not use the land taken out of cotton 
production for the production for sale directly or indirectly, of any other 
nationally produced agricultural commodity or product, 

(d) If any cotton held by the Secretary of Agriculture is not disposed of 
under subsection (c), the Seeretary is authorized to enter into similar option 
contracts with respect to such cotton, conditioned upon a like reduction of 
production in 1934, and permitting the producer in each case to exercise his 
option at any time up to January 1, 1935, 


The contractor here having exercised his option to have the cotton 
sold, the check in question was charged in the first instance against 
the fund derived from the sale of the cotton thus optioned—as 
covered in subsection (c) of the statute, supra. You now suggest 
that upon payment of the check here by the Treasurer of the United 
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States the fund thus made available for such payment became ex- 
hausted, and you, therefore, request to be advised whether funds 
similarly derived from the sale of other cotton but intended for 
other purposes may be legally used in the reissuance of the cotton- 
option check here and in other similar cases. 

Having in view the fact that funds provided for the payment 
of cotton-options exercised by contractors pursuant to the terms 
of the statute, and of their contracts, are derived from the sale of a 
particular quantity of cotton stipulated in the contracts, the reissu- 
ance of a check under the circumstances here involved from similar 
funds derived from the sale of other cotton would not appear to be 
proper and legal as such action would, in effect, constitute an im- 
proper diversion of funds held in the account in trust for other 
contractors. 

You suggest for consideration the availability of the appropria- 
tion entitled “3X018—Advances to Agricultural Adjustment Ad- 
ministration”—the appropriation from which cash rental-benefit 
payments would have been made to the producers if they had not 
elected to accept an option on certain lots of cotton in lieu of such 
cash payments but since the opinion and judgment dated January 
6, 1936, in the Butler case such appropriation may no longer be 
charged for any purpose whatsoever—however no objection will be 
interposed to the reissuance of a check in this and other like cases 
chargeable to appropriations made in Public, No. 440, approved 
February 11, 1936 (49 Stat. 1116), as an obligation or commitment 
incurred prior to January 6, 1936, under the provisions of the 
Agricultural Adjustment Act. 


(A-71691) 


TRANSPORTATION AND SUBSISTENCE EXPENSES—FIRST DUTY 
STATION 


The reporting to Washington, D. C., in connection with a contemplated 
assignment to duty with headquarters elsewhere, which contemplated 
assignment was not made, the employee while in Washington having been 
appointed retroactively to a position there, does not entitle said employee 
to reimbursement for transportation expenses in reporting, or fo sub- 
sistence expenses for period from date of reporting to date of acceptance 
of the appointment, nor is he entitled to reimbursement for transporta 
tion expenses to his home upon termination of said employment. 


Comptroller General McCarl to Walter S. Sutherland, May 11, 1936: 
Reference is made to your letters of February 4 and 21, 1936, re- 
questing review of the action taken in settlement no. 0461970 of 
December 7, 1935, disallowing your claim for $49.07, representing 
$38.75 per diem at Washington, D, C., from January 5 to January 
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12, 1934, and $10.32 reimbursement of railroad fare from Narberth, 
Pa., to Washington, D. C., January 4, 1934, and return February 
28, 1934. 

The record shows that under date of January 3, 1934, the Com- 


missioner of Labor Statistics addressed you a telegram as follows: 
Will you serve as supervisor trial census of unemployment at Waco, Texas, 
six weeks at two hundred dollars per month? Proceed at once to Washington, 


Government expense; take receipts for transportation. Wire seventeen twelve 
G Street, Government rates collect. 


To this you replied on January 4, 1934, as follows: 


Accept job offered. Will arrive Washington about noon tomorrow. 


On January 4, 1934, there was issued by the Department of Labor 
a travel authorization no. 149, addressed to the Secretary of Labor 
by the Assistant Commissioner, Bureau of Labor Statistics, in the 
following terms: 


I respectfully request that Walter S. Sutherland, expert, be authorized to 
travel, as indicated below, by the most direct or usually traveled route, the 
expense of such travel to be paid from the appropriation “Working fund, Dept. 
of Labor, C. W. Trial Census of Unemployment”, there being sufficient balance 
therein in excess of liabilities already incurred for the payment of the ex- 
penses involved From Narberth, Pa., to Washington, D. C., and return. 


For the purpose of having conference with Mr. Persons, on trial census of 
unemployment work. 


While away from your official station, Waco, Texas, you will be allowed per 


diem in lieu of subsistence, $5.00 in accordance with departmental authority 
of October 28, 1931. 


This travel to begin on January 4, 1934, or as soon thereafter as pructicable. 

The ambiguity and inconsistency of this document must be readily 
apparent. It requests that Walter S. Sutherland be authorized to 
travel from Narberth, Pa., to Washington, D. C., and return, for the 
purpose of having conference with Mr. Persons on trial census of 
unemployment work and then proposes to authorize per diem in lieu 
of subsistence at $5 per day while the employee is away from his 
“official station, Waco, Tex.” In view of such ambiguity and incon- 
sistency the travel authorization must be considered and interpreted 
in the light of subsequent events and as to this it appears that on 
January 25, 1934, in a letter addressed to this office by the Assistant 
Commissioner, Bureau of Labor Statistics, it was stated: 

On January 5, Mr. Walter 8S. Sutherland was requested to report to the 
Bureau of Labor Statistics from Narberth, Pa., with the idea of being appointed 
State supervisor in the State of Texas with headquarters at Waco, on C. W. A. 
Trial Census of Unemployment project. On January 12 it was decided that 
no State supervisors for Texas would be appointed at this time and Mr, Suther- 


land was given office work in Washington in connection with the above 
mentioned project. 


I hereby certify that this transfer originated through a Government need 
and that it is not being effected for the benefit of any officer or employee. 

In a further report from the Bureau of Labor Statistics dated 
September 25, 1935, it was also stated: 
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The facts as stated by Mr. Sutherland are in accordance with our records. 
He was directed to report to Washington for conference prior to reporting for 
duty at Waco, Texas. After conferences in Washington it was determined 
that the Waco project would be abandoned. Mr. Sutherland was then in- 
formally offered employment in Washington for the period of the project 
and he accepted. If he had accepted the assignment at Dallas it would have 
been a purely temporary one and terminated toward the end of February. 
Mr. Sutherland had no knowledge on coming to Washington that the Waco 
project would be cancelled and that he would be offered an appointment in this 
city. From the time of his acceptance of the appointment in Washington, there 
was no question but that his official station was Washington, D. C., but the 
expenses incurred by him prior to that time were in connection with a temporary 
visit to Washington prior to entering on duty at Waco, Texas, and were 
incurred in good faith with the expectation that he would be reimbursed for 
them. 

It would thus appear from the foregoing that while originally it 
was proposed to appoint you to a position at Waco, Tex., such ap- 
pointment was never made, so that Waco, Tex., never became your 
official duty station as originally contemplated. On the contrary, 
on pay roll voucher no. 4 covering the period of your service from 
January 5 to January 15, 1934, there appear notations to the effect 
that you entered on duty in the position in which you then served 
on January 5, 1934, the date of appointment being shown as January 
12, 1934, with the statement that the oath of office was taken January 
6, 1934. Subsequent pay rolls covering payment of your compensa- 
tion from January 16 to February 28, 1934, when your services 
terminated, were at the same rate of pay and under the same appoint- 
ment given you on January 12, 1934, retroactive to the date you 
entered on duty—January 5, 1934. 

In the circumstances as outlined in the foregoing paragraphs it 
must be concluded that since Waco, Tex., never became your official 
headquarters or duty station, Washington, D. C., constituted your 
first duty station and in accepting the appointment in Washington on 
January 12, 1934, retroactively to the date you reported under order 
no. 149 of January 4, 1934, the travel from Narberth, Pa., to Wash- 
ington, D. C., must be considered as travel to your first duty station 
for which you are not entitled to reimbursement. Likewise, your 
status in Washington for the period from January 5 to January 12, 
1934, was that of an employee on duty at his permanent duty station 
for which subsistence expenses are not allowable. There is, of course, 
no legal basis for your claim for transportation from Washington, 
D. C., to Narberth, Pa., upon the termination of your services under 
your employment in Washington, D, C. 

Accordingly, upon review of the settlement of December 7, 1935, 
the action taken therein disallowing your claim must be and is 
sustained. 
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(A-73624) 


CERTIFYING OFFICERS—LIABILITY FOR ERRONEOUS OR ILLEGAL 
PAYMENTS 


Certifying officers may not be relieved from liability imposed by Executive 
Order No. 6166, dated June 10, 1933, for erroneous or illegal payments 
made upon their responsibility, notwithstanding the exercise of due dili- 
gence in the certification and the greater responsibility imposed by a 
consolidation of offices without an increase in their compensation. 


Comptroller General McCarl to the Secretary of Agriculture, May 11, 1936: 
There has been considered your letter of April 7, 1936, as follows: 


The consolidation of the State cotton office and the field audit office of the 
comptroller of the Agricultural Adjustment Administration as of February 20, 
1936, has increased the responsibility of the State men who have been in charge 
of the cotton program under the Agricultural Adjustment Administration, and 
who will probably continue in charge of the new program under the Soil Con- 
servation and Domestic Allotment Act. The majority of the men have been 
connected with the State extension service for a number of years, are residents 
of the respective States, and have varied property interests. Under the con- 
solidation which has been effected these men have been designated as admin- 
istrative officers in charge, thereby increasing their responsibility but not their 
compensation. In view of the order cited below the question has been raised 
as to the individual financial liability of these men in certifying vouchers for 
payment in case there should be an erroneous payment, where there is no 
fraud, collusion, or misrepresentation on the part of the certifying officer, and 
where due diligence was exercised in certifying payment. 

? Section IV of Executive Order No. 6166, dated June 10, 1933, reads in part as 
ollows: 

“The Division of Disbursement shall disburse monies only upon the certifica- 
tion of persons by law duly authorized to incur obligations upon behalf of the 
United States. The function of accountability for improper certifications shall 
be transferred to such persons and no disbursing officer shall be held accountable 
therefor.” 

The duties of the certifying officer are as follows: 

1. To supply county agents and county committees in his States with the 
proper forms and the necessary instructions relative to the preparation and 
execution of such forms. 

2. To determine that the necessary forms are properly executed and approved 
by the county agent and the county committee and transmitted to the State 
office. 

3. To supervise the administrative examination of applications and the 
preparation of forms and correspondence in the State office in accordance with 
the procedure set forth in Form No. C. A. P. 93, Revised, a copy of which is 
attached. 

4. To determine that the cotton price adjustment payments to payees named 
and in the amounts stated on the schedule of payments, Form No. C-125, are 
correct and due the payees named; that they are made under the original 
applications for cotton price adjustment payment, and that the payments are 
proper and in accordance with the terms of the applications and agreements 
which he has approved. 

Under the established procedure all applications will be preaudited by a 
designated field party of the General Accounting Office after certification is 
made by the administration officer in charge or the acting administrative officer 
in charge before payment is made, 

We would appreciate your advice as to the extent of the financial liability of 
the certifying officer of the consolidated State office under the circumstances 
outlined above in case of erroneous payment where there is no fraud, collusion, 
or misrepresentation on the part of the certifying officer, and where due diligence 
has been exercised in certifying payment. 





DECISIONS OF THE COMPTROLLER GENERAL 987 


In decision of May 7, 1934, 13 Comp. Gen. 326, 329, it was stated, 
with reference to the quoted provision of Executive Order No. 6166, 
dated June 10, 1933, as follows: 


So far as the accounting officers of the Government are concerned the 
primary and direct action required by law is upon the disbursing officer who, 
usually is bonded; and while the responsibility of certifying officials does not 
lessen the responsibility of the disbursing officer and his surety in their liability 
to the United States, where it is shown that an erroneous or illegal payment was 
caused solely by an improper certification as to matters not within the knowl- 
edge of or available to the disbursing officer, the accounting officers of the 
Government may and will raise a charge directly against the certifying officer 
for the amount of such erroneous or illegal payment. 


This states the general rule and is for application to the case 
presented. That is to say, if the payment actually made be errone- 
ous or illegal and responsibility therefor rests upon the certifying 
officer rather than the disbursing officer under the conditions stated 
in the general rule, none of the considerations suggested in your let- 
ter would relieve the certifying officer from liability for the amount 
of the erroneous or illegal payment. You are advised, therefore, that 
the extent of the liability of the certifying officer of the consolidated 
State office mentioned in your letter must be for determination ac- 
cordingly, there being for consideration, of course, the facts in each 
individual case. (See 15 Comp. Gen. 362, id. 560.) 

In connection with the financial responsibility of certifying offi- 


cers, your attention is invited to the following portion of said deci- 
sion of May 7, 1934 (13 Comp. Gen, 329) : 


With respect to your further question— 

“3. Should certifying officers be required to furnish an appropriate bond?” 
the intent of the Executive order being to enforce pecuniary liability against 
certifying officers for erroneous or illegal payments induced by their improper 
certificates, it would seem to be in the interest of the United States that they 
be required to furnish an appropriate bond, but apparently there has been no 
such general requirements either by legislation or order having the force and 
effect of law. 


(A-74429 
MILEAGE—ARMY ENLISTED MAN—TRAVEL HOME ON RETIREMENT 


A retired Army enlisted man authorized to travel to his home by privately 
owned automobile, who actually commences travel thereto on the last day 
of the year following his retirement, is entitled to mileage for the entire 
distance to his home notwithstanding the travel is not completed until 
after the expiration of one year subsequent to the effective date of 
retirement. 


Comptroller General McCarl to Captain H. B. Turner, United States Army, 
May 11, 1936: 

There has been received your request of April 10, 1936, for de- 
cision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Master Sergeant Thomas F. Me- 
Glone, United States Army, retired, for mileage at 3 cents per mile 
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for travel by privately owned conveyance commenced February 29, 
1936, from Aberdeen Proving Ground, Md., his last duty station, and 
completed March 13, 1936, at Los Angeles, Calif., the place selected 
as his home, upon retirement from active service in the Army pur- 
suant to paragraph 12, of Special Orders, No. 49, War Department, 
dated February 28, 1935. 


It would appear that the retirement of this enlisted man became 
effective under the uniform retirement act of April 23, 1930 (46 
Stat. 253), on March 1, 1935. It is shown that he had selected his 
home, was authorized by Special Orders, No. 28, Aberdeen Proving 
Ground, dated February 3, 1936, to proceed thereto by privately 
owned automobile and actually commenced travel thereto on the 
last day of the year following his retirement. Having commenced 
to comply with his orders prior to the expiration of 1 year from date 
of retirement, this enlisted man may be regarded as traveling for 
the entire distance to his home pursuant to his orders issued at time 
of retirement (8 Comp. Gen. 327; A-28910, Nov. 15, 1929). Accord- 
ingly, you are advised that payment is authorized on the voucher 
if it is otherwise correct. 


( A-69303 ) 
CONTRACTS—TAX-EXEMPT ARTICLES—REVENUE ACT OF 1935 


Where, in connection with Government contracts, the tax imposed by the Reve- 
nue Act of 1982, 47 Stat. 259, on articles involved is difficult or impossible 
to determine, the tax statement in the contractor’s certified voucher may 
be accepted as correct in the absence of facts otherwise, but if tax de- 
duction is made on that basis the amount thereof should be shown in 
the tax exemption certificate furnished the contractor. 

Taxes imposed by the Revenue Act of 1982, 47 Stat. 250, do not lose their 
identity as such even though the articles taxes are sold to the United 
States by dealers who did not pay the tax direct to the United States. 

Where contracts executed prior to the act of August 30, 1935, 49 Stat. 1025, 
contain a price adjustment clause in case of tax changes applicable thereto 
the price may be reduced by an amount equal to the taxes made inappli- 
cable by said act, and the refusal or objection of the contractor to the 
deduction is not for consideration, but if administratively determined de- 
sirable that the full contract price be paid no tax exemption certificate 
should be issued the contractor. 

Vendors unwilling to allow contract price deductions for taxes imposed by the 
Revenue Act of 1932, 49 Stat. 1025, later made inapplicable to the articles 
involved, should be required to state whether such tax was considered 
in arriving at the bid price, and whether claim has been or will be made 
for exemption from, credit for, or refund of the tax involved. 


Comptroller General McCarl to the Secretary of Agriculture, May 12, 1936: 


There was received your letter of April 1, 1936, relating to your 
letter of December 26, 1935, as follows: 
There has been received a copy of your decision A-67334, of November 29, 


1935, to the Administrator of Veterans’ Affairs in reply to his letter of Novem- 
ber 4, 1935, reading in part as follows: 
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“Please advise whether the amount of tax applicable to toilet soap delivered 
pursuant to these contracts on and after October 1, 1935, should be deducted 
from contractors’ vouchers and, if so, will the itemization of the tag in the 
certified voucher of a contractor be acceptable evidence that the amount of 
the tax thus indicated is the correct amount, and if not what data will be 
required by your office to establish the amount deductible when the contractor 
pays the tax directly to the Government, and what data will be required to 
establish the amount deductible when the contractor does not pay the tae 
directly to the Government?” (Italics supplied.) 

Your reply to the above questions was confined to the provisions of specific 
contracts of the Veterans’ Administration which, it is presumed, are with 
contractors who manufacture the toilet soap to be delivered thereunder and, 
as manufacturers, are responsible directly to the Government for the amount 
of tax. That part of the submission italicized above remains unanswered, 
and as all departments and establishments are interested in receiving infor- 
mation on this subject your ruling on this and other closely connected questions 
is solicited. 

Section 619 of the Revenue Act of 1982 reads in part as follows: 

“(a) In determining, for the purposes of this title, the price for which an 
article is sold, there shall be ineluded any charge for coverings and containers 
of whatever nature, and any charge incident to placing the article in condition 
packed ready for shipment, but there shall be excluded the amount of tax im- 
posed by this title, whether or not stated as a separate charge. A transporta- 
tion, delivery, insurance, installation, or other charge (not required by the fore- 
going sentence to be included) shall be excluded from the price only if the 
amount thereof is established to the satisfaction of the Commissioner, in accord- 
ance with the regulations.” 


Article 24 of Internal Revenue Regulations 44, as amended by Treasury 
Decision No. 4604, dated November 12, 1935, provides that: 

“On and after October 1, 1935, no sale may be made free of tax by the 
manufacturer to a dealer for resale to the United States * * * even though 
it is known at the time of the sale that the article will be so resold.” 

There are instances in which a contract requires delivery by a manufacturing 
contractor of articles at destination, the price including transportation, delivery, 
installation, or other charges. In such instances the amount of tax may not be 
determined definitely by simple calculations. Will the itemization of the tax 
in the certified voucher be acceptable evidence that the amount of the tax thus 
indicated is the correct amount? 

There are also contracts entered into with firms who do not manufacture the 
articles to be procured, the prices to the Government being the manufacturer’s 
selling price, increased by the amount of tax paid by the manufacturer, plus 
transportation, delivery, insurance, in some instances profits and handling 
charges of middlemen, etc., as well as the contractor’s handling cost and profit. 
In such instances the amount of tax may not be readily determined, even by the 
contractor. Is such a contractor bound to allow the Government exemption 
from the tax or does the rule laid down in 14 Comp. Gen. 747 apply, to the 
effect that the tax having been paid by some person prior to the articles or 
supplies coming into possession of the person from whom purchased, the addi- 
tion, if any, to the normal price of the articles or supplies may not be considered 
a tax but is a part of the price? 

While the latest amendment of sec. 620 does not specifically provide that no 
tax shall be imposed on articles resold to the United States (amendment in 
Public, 73, 73d Congress contained a resale provision as to States), section 621 
contains provisions under which the manufacturer may obtain credit for a 
refund of tax applicable to such resold articles. The regulations relating to this 
section (article 84, amended) limit such credit or refund to articles as to 
which an exemption certificate has been issued by the consumer Government 
agency. There appears to be no requirement that the purchasing Government 
agency claim tax exemption and issue a certificate, but unless the Government 
agency has so availed itself of the exemption the manufacturer under the 
regulations may not in turn be allowed credit or refund. Decision therefore is 
desired as to the following: 

When sale is not direct from the taxpaying manufacturer or producer to the 
Government must the purchasing Government agency insist on deduction of the 
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tax, or may it pay the price including the tax and withhold issuance of a tax- 
exemption certificate? 

If tax must be deducted what should be the procedure when (a) the dealer 
refuses to deduct the tax because he fears inability to recover from the manu- 
facturer or for other reasons, or (b) where neither the dealer nor purchasing 
officer can readily determine the amount of tax applicable to the article? 
As a practical matter it is not feasible in many instances to refrain from 
purchasing and endeavor to find a vendor who knows, and is willing to allow 
deduction of, the tax amount. 

The decision of November 29, above referred to, indicates that under para- 
graph 5 of the Veterans’ Administration contracts, which in this respect are 
similar to other contracts with the Government, the contractor should reduce 
his price to the Government because of the fact that sales direct to the Gov- 
ernment are now exempt from the tax and provision is made for crediting 
or refunding tax on resales. When a contractor is not the tax-paying manu- 
facturer or producer and does not directly pay the taxes imposed by Con- 
gress, is it necessary that the Government agency, because of the inclusion of 
such a provision in the contract, insist upon reduction of the price by the 
amount of tax, in consideration of which the tax exemption certificate would, 
of course, be issued to the contractor in the usual manner? 

Obviously there is no net loss to the Government in failing to claim ex- 
emption on resold articles and experience since October 1 indicates that much 
time might be expended and cash discounts lost through efforts to require 
deductions of the tax from vendors other than the tax-paying manufacturer. 
On the other hand when the tax amount is appreciable and can be readily 
determined the purchasing agency can conserve its appropriation by obtaining 
exemption, even though the contractor may not legally be required to allow it. 
At the present time payment on many vouchers is being delayed because dis- 
bursing officers are uncertain whether disallowance will result if Federal tax 
is included in the price paid, and merchants either do not know the amount 
of tax applicable or are not confident of being able in turn to recover the 
amount of any exemption permitted by them. This uncertainty may readily 
result in loss of discounts for prompt payment unless the existing doubts can 
be removed. 

Because of the widespread uncertainty and the consequent delay in pay- 
ment of accounts it is hoped a decision may be rendered at a very early date. 


The basis for imposing the excise taxes levied by section 616 of 
the revenue act of 1932 is defined by Bureau of Internal Revenue 
Regulations 46, approved June 18, 1932, by which it is provided: 


Arr. 8. Basis of tag on sales generally.—The tax is imposed on each sale 
by the manufacturer of the articles enumerated in these regulations. The 
provisions of the act quoted embody the rules for determining the sale price, 
which is the basis of the tax. In general, this should be the manufacturer's 
actual price at the factory or place of production. In determining the sale 
price, for tax purposes, there shall be included any charge incident to placing 
the article in condition packed ready for shipment. There shall be excluded 
(1) the amount of tax imposed by title IV, whether or not billed as a sepa- 
rate item, and (2) (subject to the provisions of article 12) transportation, de- 
livery, insurance, installation, or other charges (not required by the preceding 
sentence to be included.) 

Arr. 10. Charges for coverings, containers, etc-—Any charges for coverings, 
containers, etc., incident to placing the article in condition packed ready for 
shipment shall be included as a part of the sale price for the purpose of 
computing the tax. Therefore, the amount paid for the article and its cover- 
ing or container is the basis for computing the tax even though a separate 
charge for such covering or container is billed on the invoice. * * * 

Art. 12. Eaclusion of charges for transportation, delivery, eto.—Charges 
for transportation, delivery, insurance, installation, and ether charges which 
have no connection whatever with the manufacturing process or with placing 
the article in a finished condition packed and ready for shipment, are to be 
excluded in computing the tax. Any additional charge which a purchaser 
would not be required to pay if he accepted delivery of the article at the fac- 
tory may be so excluded, 
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The manufacturer’s sale price at the factory is the basis for the 
tax. Where this price is not known or is difficult to determine, the 
itemized statement of the tax in the certified voucher of a contractor 
may be accepted as the correct amount of the tax in the absence of 
any facts to the contrary. In such cases the amount of the tax de- 
ducted should be stated in the exemption certificate or other evidence 
furnished upon request to enable the manufacturer, producer, or 
importer to obtain credit for, or refund of the tax. 

The decision of April 9, 1935 (14 Comp. Gen. 747), is not for 
application here. The Revenue Act of 1932 (47 Stat. 259), as 
amended by section 4 of the act of June 16, 1933 (48 Stat. 255), and 
by section 401 of the act of August 30, 1935 (49 Stat, 1025)—under 
regulations prescribed by the Commissioner of Internal Revenue, 
with approval of the Secretary of the Treasury—authorizes credit 
for, or refund of the taxes imposed thereby and paid by the manu- 
facturer, producer, or importer, upon sale to a dealer who resold such 
articles for the exclusive use of the United States, etc. The relevant 
parts of Internal Revenue Regulations 44, referred to in your letter, 
are quoted in 15 Comp. Gen. 588, 590. The sentence following that 
quoted in your letter provides: 


* * * However, where any dealer resells a tax-paid article on or after 
October 1, 1985, to any of the governmental units named above for its exclusive 
use, the manufacturer who paid the tax to the United States on his sale of the 
article in question may secure a refund or credit in accordance with provisions 
of article 84, as amended. 

Under the law and regulations of the Commissioner promulgated 
pursuant thereto, the tax in question does not lose its identity as 
such, but remains a tax even though the articles taxed are sold to 
the United States by a dealer who did not pay the tax direct to the 
United States. However, if the contract price includes the tax and 
the full contract price is paid, no refund is authorized, (See 15 
Comp. Gen. 588; id. 686; id. 694; and id. 728.) Where contracts were 
executed prior to the act of August 30, 1935, and the contract price 
includes the tax and the contract authorizes an adjustment in price 
in case of any change in the taxes applicable to the articles pur- 
chased, an amount equal to the excise taxes made inapplicable on and 
after October 1, 1935, may be deducted from the contract price of 
articles delivered subsequent to that date, or the full contract price 
may be paid including the tax in which case no tax exemption cer- 
tificate should be issued. 

If the contract authorizes deduction of the tax, the objection or 
refusal of the contractor is not for consideration in determining 
whether the deduction should be made, If for administrative rea- 
sons it is impracticable to make the deduction, there is no legal 
objection to payment of the full contract price for articles under 
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contracts in which such price includes the excise taxes not now for 
imposing on articles sold for the exclusive use of the United States. 

It is not feasible to refrain from purchasing from a vendor who 
is unwilling to allow deduction for the taxes, but where the bidder 
is a manufacturer, producer, or importer of any article subject to 
excise tax under title IV of the Revenue Act of 1932, as amended, 
such bidder should be required to state whether the amount of such 
tax has been considered in fixing the amount of his bid and whether 
claim has been, or will be, made for exemption from, credit for, or 
refund of such tax with respect to sale of said articles. (See 15 
Comp. Gen. 588, 592.) 

Your questions are answered accordingly 


(A-73326) 
INTEREST—COMPUTATION—GOVERNMENT TRANSACTIONS 


Computation of interest in Government transactions is on the basis, of actual 
number of days within the period involved, exclusive of either the begin- 
ning or ending date of a period, except that in computing monthly or 
semiannual installments on loans for a period of years the interest is 
arrived at by a division of the yearly interest by 2 or 12, as the case may 
be, but with regard to fractional parts of semiannual or monthly periods 
the actual number of days basis is applicable. 


Comptroller General McCarl to the Administrator, Rural Electrification Ad- 
ministration, May 12, 1936: 


There has been received your letter of April 1, 1936, as follows: 


In charging interest upon the loans of the Rural Electrification Administra- 
tion during the period of construction and in making certain credits on moneys 
not advanced as provided in the loan agreement, the question has arisen as to 
the basis of interest computation. I shall appreciate advice from you as to 
whether interest should be computed upon a basis of 360 days per year or upon 
a basis of 365 days per year. Under some of our obligations interest is payable 
monthly and in other cases it is payable semi-annually. 

In the absence of clear authority to the contrary, it has been a 
rule long followed by the accounting officers of the Government that 
computation of interest in Government transactions is made on the 
basis of the actual number of days within the period involved, in- 
cluding either the beginning or ending date of the period, but not 
both (1 Comp. Gen. 411; A-51618, dated Nov. 21, 1934). In other 
words, interest is computed on the basis of 365 days per year, or 366 
days per year, in a leap-year (A-71918, dated Apr. 1, 1936, 15 Comp. 
Gen. 871). 

The rule that interest should be computed on the actual number of 
days involved, however, is not for application in arriving at the 
amount payable in monthly or semiannual installments on a loan 
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running for a period of years. For example, on a loan of $1,000 for 
5 years at 3 percent per annum payable semiannually or monthly 
the amount for each semiannual period would be $15, and the amount 
due each month would be one-twelfth of the annual interest or $2.50. 
But in computing the interest due for a fractional part of the semi- 
annual period there would be used the fraction whose numerator 
would consist of the actual number of days accrued, and whose de- 
nominator would be the actual number of days involved in the semi- 
annual period. Likewise, the computation of accrued interest for any 
fractional part of the monthly period would be on the basis of a 
fraction whose numerator would consist of the actual number of days 
accrued, and whose denominator would be the actual number of days 
involved in the particular month. 


(A-73515) 


COLLECTIONS—TRANSMITTAL BY POSTAL MONEY ORDER— 
RESETTLEMENT ADMINISTRATION 


When necessary for safeguarding, collections by county rural rehabilitation 
supervisors of the Resettlement Administration may be transmitted to ac- 
countable officers by postal money orders, the fees therefor to be billed 
the Resettlement Administration at regular intervals and charged to the 
funds allocated by the President for administrative expenses of said 
Administration. 


Comptroller General McCarl to the Administrator, Resettlement Administra- 
tion, May 12, 1936: 


Consideration has been given your letter of April 6, 1936, as 
follows: 


Your decision is requested with regard to the following problem that has 
arisen in connection with the rural rehabilitation program of the Resettlement 
Administration. 

The Resettlement Administration, pursuant to rules and regulations con- 
tained in Executive Order 7143, dated August 19, 1935, is making loans with 
funds made available through the Emergency Relief Appropriation Act of 1935 
for the purpose of financing, in whole or in part, the purchase of farm lands 
and necessary equipment by farmers, farm tenants, croppers, or farm laborers, 
and for such other purposes as are necessary in the administration of approved 
projects involving rural rehabilitation or relief in stricken agricultural areas. 

The official of the Resettlement Administration having direct contact with 
the borrower is the county rural rehabilitation supervisor. At the present time 
there are approximately twenty-six hundred (2,600) county rural rehabilitation 
supervisors located in various counties in the United States where the rural 
rehabilitation program is conducted, Indebtednesses resulting from loans made 
by the Resettlement Administration are collected by such county rural rehabili- 
tation supervisors from the borrowers. Collections are usually made in small 
amounts and in cash. It is thought desirable by the Resettlement Administra- 
tion that such collections should be transmitted to the State offices of the 
Resettlement Administration at the earliest possible moment. Inasmuch as 
county rural rehabilitation supervisors are often located at great distances 
from the State office of the Resettlement Administration having supervision 
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over their county, the problem arises as to the method to be employed in trans- 
mitting these funds to State offices. At present such funds are transmitted 
by registered mail. 

There are several objections to the present procedure: 

First, there is the risk of loss of currency transmitted through the mails. 

Second, this procedure requires the handling of currency belonging to the 
United States by several employees of the Resettlement Administration in the 
State offices. 

Third, it is difficult to keep adequate accounting records of sums of money 
so received. 

For these reasons, it is thought desirable to adopt the following procedure: 

Each county rural rehabilitation supervisor will be provided with an identifi- 
cation card, identifying him to local postmasters. Immediately, or as soon 
after making collections as is practicable, such county rural rehabilitation 
supervisors will deposit the funds collected with a local post office and receive 
a money order made payable to the Resettlement Administration in exchange 
therefor. The purpose of the identification card is to enable the county rural 
rehabilitation supervisors to obtain credit from the local postmaster for the 
charges to be incurred for the issuance of a postal money order. At stated 
accounting periods a bill will be transmitted to the Resettlement Administra- 
tion at Washington for the charges due the Post Office Department for such 
money orders and a voucher will be issued in payment therefor. 

In view of the fact that the costs of the procurement of such money orders 
is an expense incidental to the rural rehabilitation program of the Resettle- 
ment Administration, may funds allocated by the President pursuant to the 
Emergency Relief Appropriation Act of 1935 for the purpose of making loans, 
as aforesaid, properly be used for such expenditures? In the event that funds 
so allocated are not available for such expenditures, may the same be made 
with funds allocated by the President pursuant to the Emergency Relief Appro- 
priation Act of 1985 for administrative expenses of the Resettlement Adminis- 
tration? 

Inasmuch as it is desired to inaugurate the afore-mentioned procedure as 
quickly as possible, your early decision is requested. 


Assuming that the proposed arrangement for issuing money orders 
without prepayment of the fees is authorized or is not prohibited 
by existing Postal Laws and Regulations and acceptable to the 
Postmaster General, and if, as you state, it is necessary for the 
adequate protection of moneys collected by county rural rehabili- 
tation supervisors of your Administration from persons to whom 
loans have been made by your Administration, to transmit such 
collections by postal money orders to accountable officers, this office 
will interpose no objection to the arrangement proposed. The postal 
money order fees in such cases being an administrative expense pay- 
ment therefor is properly for charging to the funds allocated by 
the President pursuant to the Emergency Relief Appropriation Act 


of 1935, for administrative expenses of the Resettlement Administra- 
tion (cf. A-29027, Oct. 16, 1929). 


(A-74518) 


DAMAGES—PERSONAL EFFECTS OF ARMY OFFICER—CHANGE OF 
STATION—TRANSPORTATION COMPLETED 


An Army officer is not entitled under the act of March 4, 1921, 41 Stat. 1436, 

to reimbursement for damage to personal effects shipped on change of 
station where the damage occurred after transportation completed and 
while the property was in storage, regardless of whether im storage for the 
convenience of the Government. 
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Comptroller General McCarl to Maj. E. C. Morton, United States Army, May 
12, 1936: 


There has been received your letter of April 24, 1936, transmitting 
a voucher in favor of Capt. Robert E. Burns, Signal Corps, United 
States Army, in the amount of $222.50 covering his claim for re- 
imbursement under the provisions of the act of March 4, 1921 (41 
Stat. 1436), for damage claimed to have been incurred in transit 
incident to change of station from Omaha, Nebr., to Fort William 
McKinley, P. I., and requesting decision whether you are authorized 
to make payment thereon. 

It appears that Captain (then first lieutenant) Burns’ property, 
consisting of 4 barrels, 19 boxes, and 16 crates weighing 5,047 pounds, 
was turned over to the quartermaster at Omaha, Nebr., for packing, 
crating, and shipment. The movement of this shipment in the 
United States is not shown. Manifest of the United States Army 
Transport Grant shows that the packages as described were receipted 
for October 2, 1934, in apparent good order and condition at Manila, 
P. I. It would appear this property was held on pier no. 1 until 
October 6, 1934, on which date it was stored in City Delivery Build-, 
ing 101, Port Area, Manila. On October 15 and 16, 1934, a typhoon 
occurred, which resulted in the flooding of the floor under the dun- 
nage on which officers’ property was stacked, but it is not established 
that it arose above the dunnage at any time. On October 19, 1934, 
this property was transferred by motortruck to Fort McKinley, 
where it was receipted for by one James W. Meyers as in apparent 
good condition. Shipping ticket of the same date, exhibit F’, signed 
by the same employee, receipts for a shipment in addition to the 
above-described shipment, consisted of 10 packages “Ex—U. S. A. T. 
Meigs.” Q. M. C. Form 489, exhibit G, shows the shipment from 
pier no. 1 “Ex-U. 8S. A. T. Grant” to have been received at Fort 
William McKinley, P. I., October 19, 1935, by Sgt. L. M. Tejada, 
without noting any damages. It would appear these goods were 
stored at the Quartermaster Dock Office, Fort William McKinley, 
P. I., from October 19 to November 26, 1934. Sergeant Tejada, the 
noncommissioned officer who receipted for these effects without not- 
ing any damage, testified, page 4 of local board report, that he was 
in charge of the detail of enlisted men who hauled this officer’s 
household goods from storage to his quarters, that the floor of the 
dock office where the effects were stored had dry mud on it; that 
dry mud on the wall showed that water had been nearly 2 feet deep; 
that he brought these facts to the attention of the man in charge of 
the dock office, who directed him to make note of the crates and 
boxes which were wet and report them to the officer; and that such 
notation was made in the delivery sheets. Copies of such delivery 
sheets, if procured by the board, are not in the record. This man 
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further testified that water was dripping from the large boxes and 
crates on November 26, 1934, when they were placed on the truck. 
Corp. Ossie Jackson, the man shown to have been in charge of the 
dock office at Fort William McKinley, was asked the question, page 3 
of board report, “Do you recall a typhoon on November 14, 1934?” 
to which he replied, “Yes, sir.” 

Lieutenant Burns was assigned and occupied quarters no. 76-1 at 
Fort William McKinley from October 8 to November 26, 1934, and 
was reassigned quarters no. 58-A, effective November 27, 1934. Not- 
withstanding the very conclusive character of the evidence showing 
these effects to have been received for storage at Fort William McKin- 
ley October 19, 1934, in apparent good condition, and to have been 
taken therefrom in a wet and dripping condition, the board found 
that the property became wet during the typhoon on October 15 
and 16, 1934, while they were stored in a quartermaster building, 
Port Area, Manila, P.I. The evidence tends to show a later wetting 
while the effects were in storage at Fort William McKinley. How- 
ever, the shipment arrived at Manila October 2, 1934, and transit 
-ceased after a reasonable time for delivery of the shipment to the 
consignee, in this case October 6, 1934, when it was removed from 
pier 1 for storage in City Delivery Building 101, Port Area, Manila. 
The officer testified that when assigned temporary quarters, October 
6, 1934, he was informed that he would occupy them for about 2 
weeks, and that the post quartermaster, Fort William McKinley, 
informed him that in order to avoid moving his furniture twice it 
would not be delivered until he was assigned to permanent quarters. 
Whether, therefore, the wetting resulted from the typhoon of Octo- 
ber 15-16 (also referred to as Oct. 16-17, p. 2 of local board 
report) or in the typhoon of November 14, the property was no 
longer being transported but was in storage, and for the purpose 
of the statute involved it is immaterial whether it was in storage 
for the convenience of the owner or for the convenience of the Gov- 
ernment when damaged. The act does not cover damage to property 
in storage. Curran vy. United States (65 Ct. Cls. 26); 3 Comp. Gen. 
610. You are advised that payment is not authorized on the 
voucher which is returned. 


(A-74150) 
BINDING GOVERNMENT RECORDS—NATIONAL ARCHIVES 


All printing and binding being required by statute to be done at the Government 
Printing Office, except as permitted otherwise by the Joint Committee on 
Printing, the appropriation for The National Archives is not available for 
the employment of personnel and purchase of materials for binding or 
rebinding Government records deposited there except such as necessary 
in connection with minor repairs, notwithstanding the Archivist is respon- 
sible for the custody of the records so deposited. 
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Comptroller General McCarl to the Archivist, National Archives, May 14, 1936: 
There has been received your letter of April 17, 1936, as follows: 


Your attention is invited to sections 2, 3, and 11 of The National Archives Act 
approved June 19, 1984 (48 Stat. 1122-1124; U. 8. C., title 40, secs. 232, 233, 
and 241), with the request that you render an opinion as to their bearing upon 
the availability of appropriations for expenditures deemed necessary in connec- 
tion with the custody and the preservation of Government records deposited in 
the National Archives Building. 

Section 2 of this act includes the provision that “the Archivist shall make 
rules and regulations for the government of The National Archives”, and section 
8 provides, in part, that “all archives or records belonging to the Government 
of the United States * * * shall be under the charge and superintendence 
of the Archivist to this extent: He shall have full power to inspect * * * 
the records of any agency of the United States Government * * * and to 
requisition for transfer to The National Archives establishment such archives 
or records as the National Archives Council hereafter provided shall approve 
for such transfer, and he shall have authority to make regulations for the 
arrangement, custody, use, and withdrawal of material deposited in the 
National Archives Building: Provided, That any head of an executive depart- 
ment * * * may * * * exempt from examination and consultation 
* * * such confidential matter transferred from his department or office, as he 
may deem wise.” 

The Archivist is now preparing these rules and regulations. No difficulty 
has been encountered, and none is anticipated, with respect to the regulations 
governing the “arrangement” and the “withdrawal” of the archives, but such is 
not the case with respect to the regulations governing their “custody,” and their 
“use.” Our problem may be briefly stated as follows: 

1. It appears that it was the intent of the Congress in establishing The 
National Archives to make Government records (except those deposited as con- 
fidential) available for “use,” 

2. It also appears that the only transfer of custody which the Archivist is 
authorized to permit after records are accessioned by The National Archives is 
their temporary withdrawal for official use by the department or agency from 
which they were requisitioned. 

3. Surveys now being made indicate that many documents to be accessioned 
are in such physical condition that they cannot be made available for use until 
they have been repaired. Included in this class of records are many bound 
volumes such as ledgers, journals, and other records which antedate modern 
methods of binding documents. Surveys indicate that such bound records 
which must be repaired before they are made available for reference purposes 
will constitute about 8 per cent of the total volume of archives to be accessioned. 

4. Since these volumes are of widely varying sizes, and were originally bound 
in a great variety of ways, their repair will necessarily be a hand operation. 
Many different methods will be found necessary to restore them to a state of 
usefulness and, thereafter, to keep them in a usable condition. The operations 
will range from the catching up of broken threads or the glueing of a tear to 
the replacing of a broken board or, when necessary, the entire cover, all in 
accordance with the best archival practice, which seeks always the preservation 
of the original document. 

5. If the words “printing” and “binding” as used in sec. 11 of the act of 
March 1, 1919, 40 Stat. 1270, be construed as covering the type of work con- 
templated and therefore required to be done by the Government Printing Office 
(or, possibly, by a branch thereof in the National Archives Building), there 
will arise the necessity for a transfer of custody of the archives, for which it 
appears that the Archivist is solely responsible. 

Under the circumstances, it is deemed necessary from an administrative 
standpoint, from consideration of proper safeguarding and care of the docu- 
ments involved and because of the legal aspects of the problem, to have this 
work done in the National Archives Building by employees of The National 
Archives under the immediate supervision of the Archivist. Furthermore, if 
the type of work we contemplate be prohibited in the case of other Government 
departments and agencies, it is believed that sec. 11 of the act creating this 
office may be construed as making an exception of The National Archives, 
This section reads, “All acts or parts of acts relating to the charge and super- 
intendency, custody, preservation, and disposition of official papers and docu- 
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ments of executive departments and other governmental agencies inconsistent 
with the provisions of this act are hereby repealed.” 

Accordingly, your decision is, respectfully requested as to the availability 
of appropriation for the purchase of the items of equipment listed on the 
attached sheet and the materials required in connection with their use. 

The sheet referred to in the concluding paragraph lists the follow- 
ing items of equipment and materials: 

33°’ board cutter—Jacques. 

30’’ hand lever cutter. 

21’’ x 29’’ standing press. rounding hammer 2 lbs. 2 oz. 


1 
1 
1 
1 00% standing press. bracking hammer medium, 
1 
1 
1 
1 


1 yard stick. 

1 
1 
1 

potdevin strip gluer. 1 beating hammer medium. 

1 
1 
1 


mitre saw. 


2-qt. electric glue pot. set sewing needles. 

5-gal. staywarm glue heater. bench plate 24 x 20 x 2. 

electric heated lettering pallett 5’’ 15038 steel table with glue attach- 
brass type and figures assorted. ment. 

24 x 36—22 gauge zinc. 15088 steel tables. 

wet stone. Hickok forming iron. 

10’’ bone folders. 36’’ Hickok edition sewing bench. 

cabinet with 14 16 x 24 boards. 24’’ Hickok edition sewing bench. 

paster pot. 21’’ Hickok job backer. 

glue brushes. flat polisher. 

pair index shears. round polisher. 

galv. buckets. hand wringer. 

oak blocks 18 x 6 x 8. jacklift truck. 

oak boards 18 x 8 x 10. skids. 

case gauge. 6 stools. 

2 6’’ BB knives. 


While the act of June 19, 1934, makes the Archivist responsible for 
the custody of the records deposited with The National Archives, 
such responsibility does not differ from that which is inherent in the 
head of any Government department or establishment to preserve 
and maintain the custody of all records under his control. The Print- 
ing and Binding Act of March 11, 1919 (40 Stat. 1270), as amended 
February 28, 1929 (45 Stat. 1400), is mandatory in its terms and 
admits of no exception other than that vested in the Joint Committee 
on Printing in respect of certain specified matters not here involved. 
A careful reading of the National Archives Act does not disclose any 
purpose to exempt the activities of The National Archives from the 
operation of the said Printing and Binding Act. It must be held, 
therefore, that the appropriation for The National Archives is not 
available for the purchase of equipment necessary for binding or re- 
binding records or volumes under your custody, as the cited act of 
1919 as amended, requires all binding to be done at the Government 
Printing Office. 

The foregoing is not to be understood, of course, as requiring that 
minor repairs such as gluing a tear be done at the Government Print- 
ing Office, nor as prohibiting the use of your appropriation for the 
employment of personnel and purchase of materials necessary to make 
such minor repairs. 

The question presented is answered accordingly. 


KN NK NHK KOM 
le ee 
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PAY—ARMY OFFICER DISCHARGED, REAPPOINTED, AND RETIRED 


A Regular Army officer appointed after serving as an enlisted man, who is hon- 
orably discharged and reappointed a commissioned officer subsequent to 
July 1, 1922, after an interval of civilian life, is entitled to count for pay 
purposes only commissioned service on the retired list. 


Acting Comptroller General Elliott to Maj. E. C. Morton, United States Army, 
May 15, 1936: 

There has been received your letter of April 28, 1936, requesting 
decision whether you are authorized to make payment on supple- 
mental pay roll for April 1936 in the amount of $26.58, covering 
the claim of Maj. Clarence F. Jobson, United States Army, retired, 
for difference in retired pay of captain with over 6 years’ service, 
second pay period at $137.50 per month, and retired pay as captam 
with over 7 years’ service, third pay period at $165 per month, for 
the period April 2 to 30, 1936. 

The Official Army Register, 1922, at page 57, shows that this officer 
served as private and corporal, C. A. C., from January 5, 1914, to 
November 28, 1916; that he accepted appointments as second lieu- 
tenant and first lieutenant on November 29, 1916, and was promoted 
to captain June 4, 1917; that he was advanced to the temporary rank 
of major, September 7, 1918, and reverted to captain in the perma- 
nent establishment October 15, 1919, and the 1923 register, at page 
1293, shows him to have been honorably discharged December 26, 
1922. Paragraphs 9 and 10 of Special Orders No. 79, War Depart- 
ment, dated April 2, 1936, are as follows: 

9. The appointment by the President of Clarence Fenn Jobson, late captain, 
Quartermaster Corps, as captain in the Quartermaster Corps, in the Regular 
Army of the United States, with rank from April 2, 1936, pursuant to the 
provisions of an act of Congress approved August 29, 1935, is announced. 

10. The findings of the retiring board in the case of Captain Clarence Fenn 
Jobson, Quartermaster Corps, having been approved by the President, by his 
direction, Captain Jobson is placed on the retired list of the Army, effective 
this date, on accouut of disability incident to the service due to wound received 
in action, under authority of an act of Congress approved August 29, 1935, 
and the provisions of section 1251, Revised Statutes. Captain Jobson will be 


advanced to the grade of major on the retired list under the provisions of the 
act of Congress approved June 21, 1930. 


The officer’s appointment and retirement were pursuant to Private 
Act No. 353, approved August 29, 1935 (49 Stat., pt. IT, 159). 

At the time of retirement, Major Jobson had a credit of 2 years, 
10 months, and 24 days’ enlisted service, and 6 years and 28 days’ 
commissioned service. By reason of his discharge December 26, 
1922, his reappointment April 2, 1936, after an interval of civilian 
life, was to an appointment made and accepted after July 1, 1922, 
and under the provisions of paragraph 11 of section 1, act of June 10, 
1922 (42 Stat. 627), he is entitled to count for purposes of pay his 
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commissioned service only (2 Comp. Gen. 170; 4 id. 8 and 12. Hoff- 
man Vv. United States, 66 Ct. Cls. 452). He had not completed 7 
years’ service authorized to be counted for purposes of pay, and his 
first appointment in the Regular Army having been in the grade of 
second lieutenant he is not entitled to retired pay claimed for the 
third pay period. You are advised that payment is not authorized 
on the voucher which will be retained in this office. 



















(A~-75395) 


TRANSPORTATION—DEMURRAGE CHARGES—GOVERNMENT LEASED 
PRIVATE CAR ON PRIVATE SIDING 





A charge by a common carrier for extended detention of a Government leased 
private car on a private siding on the mere technical basis that there was 
no placard or stenciling on the car showing that it had been so leased would 
be the exaction of a penalty for the payment of which appropriated moneys 
are not available. 


Adtieg Soaiediar General Elliott to the Southern Railway System, May 18, 


There has been considered your letter of March 16, 1936, as follows: 


Will you please be referred to several communications of the assistant auditor 
of Southerr Railway Company to you, his file U-E-47184, in connection with 
our demurrage bill against Civil Works Administration, Greensboro, N. C., 
accruing on car UTLX 61343, it appearing that the failure to pay this claim is 
traceable to a “Notice of disallowance of claim” issued in your office, Claims 
Division, February 26, 1935, such notice requesting that in writing you in 
connection therewith reference be made to claim no, 972844. 

This claim, in the amount of $203.00, has been referred to this department for 
collection. My present understanding is that we have not questioned that 
within the purview of the applicable demurrage rule the track upon which the 
car was placed and upon which it was during the accrual of this demurage, was 
the track of the C. W. A. Further, I do not now understand that we have 
questioned that the car had been leased to the C. W. A. The further fact, 
however, is that there was no placard or stenciling on the car showing that it 
had been so leased. Under rule 1, section B, paragraph 4, of the demurrage 
tariff it was necessary, in order to avoid the assessment of demurrage, that the 
car be marked so as to show as the lessee thereof the C. W. A. That is a 
mandatory and non-waivable provision of the rule. See International Agricul- 
tural Corporation vy. A. € W. P. R. R. Co., % 1. C. C. 189. 

I should be obliged if you would advise me the status of your handling of 
this matter, as I am anxious not to institute any unnecessary proceeding if 
voluntary payment is going to be made, and I am likewise anxious to consider 
the basis upon which you adhere to your disallowance if you do so adhere. 























It appears that the car was used for the transportation of a ship- 
ment of liquid asphalt from Baltimore, Md., to Greensboro, N. C., 
in February 1934, the material having been purchased apparently 
from American Bitumuls Co. of Baltimore. It is indicated that the 
car was placed for unloading at destination, February 19, 1934, on 
a siding leased by the local Civil Works Administration at Greens- 
boro from the North Carolina College for Women, and was released 
from said siding following unloading April 14, 1934. It is reported 
that for the period of this detention the car was under lease to the 
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Civil Works Administration from the American Bitumuls Co. Ac- 
cordingly the claim of the Southern Railway for $198 as the total 
amount of demurrage accruing was disallowed for the reason that 
# private car on private siding was not subject to demurrage. The 
request for further consideration increases the amount of the claim 
from $198 to $203 and urges that as the car was not placarded or 
stenciled to show the fact of the lease of the car, the exemption from 
demurrage afforded by the tariff for private cars upon private sidings 
is not applicable, citing Jnternational Agricultural Corporation v. 
A.& W.P. R. R. Co., 93 I. C. C. 189. 

The pertinent tariff provision is found in rule 1 of American 
Railway Association Tariff Bureau, Freight Tariff No. 4-N, B. T. 
Jones, Agent, I. C. C. No. 2639, and is as follows: 


Section A. Cars of either railroad or private ownership, held for or by 
consignors or consignees for loading, unloading, forwarding directions, or for 
any other purpose (including cars held for loading company material unless 
the loading is done by the railroad for which the material is intended and on 
its tracks), are subject to these demurrage rules, except as provided in section 
B 


‘SEOTION B. The following cars are not subject to these demurrage rules: 


* * * * * * * 


4. (a) Private cars on private tracks when the ownership of the car and 
track is the same. 

Nore 1.—For the purpose of this exemption from demurrage: 

A private car is a car having other than railroad ownership. A lease of a 
car is equivalent to ownership. Private cars must have the full name of the 
owner or lessee painted or stenciled thereon or must be boarded with wooden, 
metal, or cardboards showing the full name of owner or lessee, and, if card- 
boarded the cardboard must also show initials and number of car and date of 
shipment. If the name of lessee is painted, stenciled, or boarded on car, then 
the car is exempt from demurrage for the lessee only. If name of lessee is not 
painted, stenciled, or boarded on car, then the car is exempt from demurrage 
for the owner only. 


From the foregoing it appears that the claim of approximately 
$200 is based solely upon a technical failure to comply with a tariff 
provision concerning the procedure for showing a substantive fact 
the existence of which itself does not appear to be questioned De- 
murrage charges serve a two fold purpose, viz: To effect compen- 
sation for the use of the car and to promote car efficiency by provid- 
ing a deterrent against undue detention. Zwrner, Dennis and 
Lowry Lumber Company v. C. M. & St. P. Ry. Co., 271 U. S. 259. 
See Albert Lea Packing Co. v. C. M. & St. P. Ry. Co., et al., 152 
I. C. C. 665, where it was stated that: 

Demurrage is primarily a penalty imposed upon shippers or receivers of 
freight to prevent unnecessary detention of cars for loading or unloading and 
to insure prompt return of the cars to the public service. It also serves to 
compensate the carrier for the use of its cars and tracks. The carrier’s right 
to compensation is the same whether the cars are owned by it or another 
carrier, since the carrier in possession must generally pay for the use of 
foreign-line cars on a per diem basis. The element of compensation to the 
carrier can not enter, however, where private cars are detained on private 


tracks, since the carriers have no investment in either cars or tracks and pay 
for the use of such cars on a mileage basis. As the public generally has no 
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right to the use of private cars, the imposition of demurrage on such cars can 
not be justified as a penalty to require their prompt return to the public 
service. But the carriers charge demurrage on private cars under certain cir- 
cumstances in order to encourage their prompt release for the benefit of the 
owners. Of course, the owners’ interest would be no justification for demurrage 
where the cars are on the private tracks of the car ‘qwners, and under such 
circumstances they are exempted from demurrage by rule 4 (a). * * * 

In the instant case, it appears that the element of compensation to 
the carrier does not enter for the reason that this was a private car 
on a private siding; nor does there appear to be involved any circum- 
stance justifying the imposition of a penalty for the reason that this 
being a private car the detention did not deprive the public of the 
right to its use since no such right appears to have existed in any 
event. As to the matter of charging demurrage on private cars in 
order to encourage their prompt release for the benefit of the owners, 
the representation in the instant matter is that the American Bitu- 
muls Co, benefited under the arrangement adopted here in that it was 
enabled thereby to effect delivery of the material under more favor- 
able circumstances than were anticipated if delivery were to be 
deferred until a later date to suit the convenience of the Civil Works 
Administration. It appears therefore that the collection of the 
demurrage under the circumstances obtaining in this case is not re- 
quired in order to accomplish any of the purposes which the collection 
of demurrage is said to serve. 

In International Agricultural Corporation vy. Atlanta & West 
Point Railroad Co., et al. (93 I. C. C. 189), cited in the request for 
further consideration of this claim, it appears to have been urged 
by the carriers that the requirement for stenciling or painting leased 
cars with the name of the lessee in order to exempt such cars from 
demurrage while standing on tracks of the lessee was designed to 
prevent confusion and discrimination in the application of the 
general rule, required by the Commission, that private cars standing 
on private tracks of owners should not be subject to demurrage 
charges. The Commission appears to have regarded this condition 
of the rule as tending “to facilitate its practical application and 
prevent abuses” and to have required payment of demurrage charges 
in conformity therewith. As between commercial shippers and con- 
signees the necessity for precautions against the likelihood of result- 
ing discriminations may have afforded a sufficient basis for this 
condition in the rule. With respect to its application against the 
Government, however, the suggestion in the request for further con- 
sideration of the instant claim that the provision is “mandatory and 
nonwaivable” would seem to overlook the provisions of section 22 of 
the Interstate Commerce Act. 

The result of the situation here is that the sole basis for 
the claim for demurrage charges appears to be a failure to comply 
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technically with a tariff provision, which apparently was designed 
primarily to prevent discrimination among shippers. There was 
not involved the use of carrier property for which it could be en- 
titled to compensation nor does the detention appear to have deprived 
the public of any rights to car service. The collection of demurrage 
charges under such circumstances would appear to constitute merely 
the exaction of a penalty and to be without merit. There appears 
no authority for the use of appropriated moneys for such purpose. 
Accordingly the disallowance is sustained. 


(A~74503) 


COMMUTATION OF RATIONS—SUMMER VACATIONS—RESERVE 
OFFICERS’ TRAINING CORPS 


Reserve Officers’ Training Corps students who discontinue the advanced course 
of instruction before the completion of the first year but in some succeeding 
academic year complete the uncompleted portion of said first year prior 
to the summer vacation and reenter school to complete the second year 
of the advanced course after the vacation period, are entitled to commu- 
tation of rations for the summer vacation, less the period of the summer 
camp. 

Decision by Comptroller General McCarl, May 19, 1936: 

There are for consideration the claims of Milton T. Rees, 1012 
South Eleventh East, Salt Lake City, Utah; John V. Roddy, 638 
South Twelfth East, Salt Lake City, Utah; and Blaine Roland, 814 
Third Avenue, Salt Lake City, Utah, all of whom are or were stu- 
dents in the Reserve Officers’ Training Corps, University of Utah, 
for commutation of rations for summer vacations. 

The subsistence roll bearing the names of these men was submit- 
ted to this office by Maj. C. C. Bank, Field Artillery, professor of 
military science and tactics, with information as to the individuals 
as follows: 

Milton T. Rees, date of entry upon advanced course January 5, 
1931, attendance at advance camps during which subsistence was 
furnished June 3, 1935, to July 13, 1935, proposed period of allow- 
ance of commutation of rations July 17, 1931, to September 30, 
1931, subsistence payments having been made for the periods Jan- 
uary 5, 1931, to March 31, 1931; April 1, 1931, to June 5, 1931; Jan- 
uary 1, 1935, to March 31, 1935; and April 1, 1935, to June 1, 1935. 

John V. Roddy, date of entry upon advanced course October 1, 
1933, attended advance camp June 3, 1935, to July 13, 1935, proposed 
period of allowance July 15, 1934, to September 30, 1934, prior pay- 
ments being made for the periods October 1, 1933, to December 31, 
1933; January 1, 1935, to March 31, 1935; and April 1, 1935, to June 
1, 1935. 
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Blaine Roland, entered advanced course October 1, 1933, attended 
advance camp June 3, 1935, to July 13, 1935, proposed period of 
allowance July 15, 1934, to September 30, 1934, prior payments 
made for the periods October 1, 1933, to December 31, 1933, January 
1, 1934, to March 31, 1934; and April 1, 1935, to June 1, 1935. 

On this information, it not appearing that the summer vacations 
referred to on the roll (i. e., the vacation next following entry 
on the advanced course) were the summer vacations intervening 
between two academic years, the claims were disallowed December 
13, 1935. 

It now appears from supplemental information furnished by 
Major Bank in his letter of March 9, 1936, that these students 


entered upon the advanced course and continued such training as 
follows: 

Milton T. Rees: Entered the advanced course January 5, 1931, 
and continued through June 5, 1931, completing two-thirds of the 
first year advanced course; reentered January 1, 1935, completing 
the first year advanced course on March 31, 1935; entered the second 
year of the advanced course April 1, 1935, being scheduled to com- 
plete the course on March 20, 1936, attending the summer camp 
June 3, 1935, to July 13, 1935. 

John V. Roddy: Entered the advanced course October 1, 1933, 
and continued through December 31, 1933, completing one-third of 
the first year advanced course; reentered January 1, 1935, com- 
pleting the first year advanced course on June 1, 1935; attended 
summer camp June 3, 1935, to July 13, 1935; entered the second 
year advanced course October 1, 1935, being scheduled to complete 
the course June 6, 1936. 

Blaine Roland: Entered the advanced course October 1, 1933, and 
continued through March 31, 1934, completing two-thirds of the 
first year advanced course; reentered April 1, 1935, completing the 
first year advanced course on June 1, 1935; attended summer camp 
June 3, 1935, to July 13, 1935; entered second year advanced course 
October 1, 1935, being scheduled to complete the course June 6, 1936. 

Paragraph 10 d, Army Regulations 145-20, dated April 25, 1932, 
provides as follows: 


Allowance of commutation will begin in each instance with the date on which 
the student actually enters upon the work of the advanced course, which date 
should be the effective date of the advanced-course contract, and will continue 
until completion or termination of the contract, except as hereinafter provided. 
Commutation will not be allowed for any period in excess of two calendar years 
nor for any period in excess of two academic years plus one intervening sum- 
mer vacation between such years, less the period of prescribed camp training 
during such vacation. Payment of commutation for the authorized portion of a 
summer vacation period will not be made until after the student has entered 
upon the second year of the advanced course. In computing the amount of 
such payment there will be deducted that portion of a summer vacation period 
which was devoted to advanced camps for members of the student’s branch and 
during which subsistence was furnished, whether the student actually attended 
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the camp or not. * * * The summer vacation for which commutation will ~ 
be allowed will in every case be that next following the school year during 

which the student entered upon the work of the first year of the advanced 

course at the institution. * * * Commutation will not be allowed for any 

period during which the student is not pursuing the course, except the author- 

ized portion of one summer vacation period above defined. 


It was held in A-54139, May 12, 1934, that: 


The provision in this regulation providing for payment of commutation for 
the summer vacation “next following the school year during which the student 
entered upon the work of the first year of the advanced course” evidently con- 
templates the normal case where a student does not discontinue his course 
during the academic year. Where a student leaves the school before the end 
of the academic year, in which the advanced course was commenced, the 
summer vacation next following the date of commencing the advanced course is 
not a vacation intervening between two academic years. During the period 
from January 26, 1928, to September 22, 1932, the student was not in school 
and was not a member of the Reserve Officers’ Training Corps. Frem Septem- 
ber 15, 1927, to January 26, 1928, he had completed about one-half an aca- 
demic year, or one semester of his first year, advanced course. If and when 
he reentered school after the vacation period beginning June 8, 1933, he became 
entitled to commutation of rations for said vacation period less the period 
when he attended the advanced camp, June 13, 1933, to July 10, 1933. 


If the evidence now for consideration had been with the subsistence 
roll when originally submitted, the claims would have been consid- 
ered as for the summer vacation following completion of the first 
year of the advanced course, notwithstanding the fact that the 
claims, as stated on the roll, were for different summer vacations. 
In view of the additional facts now submitted, it appearing that each 


of the students had completed the first year of the advanced course 
prior to the summer vacation beginning June 2, 1935, and had reen- 
tered the school to complete the second year of the advanced course 
after September 30, 1935, the settlements of December 13, 1935, dis- 
allowing the claims are revised on my own motion and commutation 
of rations will be allowed, in settlements to follow, for the summer 
vacations from June 2, 1935, to September 30, 1935, less the period of 
the summer camp June 8, 1935, to July 13, 1935. 


(A~74682) 


MEDICAL TREATMENT—RESERVE OFFICERS’ TRAINING CORPS 
MEMBERS—ATTENDANCE AT NATIONAL RIFLE ASSOCIATION 
MATCHES 


A member of the Reserve Officers’ Training Corps who participates in the 
National Rifle Association matches and is injured while returning from 
such: matches is not entitled to medical and hospital treatment at 
Government expense. 


Acting Comptroller General Elliott to the Secretary of War, May 20, 1936: 
There has been received your letter of April 29, 1936, as follows: 


Under date of December 24, 1985, The Judge Advocate General rendered the 
following opinion: : 

“1. By 4th indorsement (AG 201—Mercer, Robert Bolton (10-14-35) Misc.), 
dated November 18, 1935, there is referred to this office for opinion the question 
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ss Whether attendance of a member of the R. O. T. ©. at the national rifle matches 
can be considered as having been attendance at a camp for the further prac- 
tical instruction of the members of the Reserve Officers’ Training Corps, within 
the meaning of section 47a of the National Defense Act (U. 8S. C. 10: 441). 

“2. It appears that Robert B. Mercer, a member of the R. O. T, C. at 
Alabama Polytechnic Institute, Auburn, Alabama, attended the National Rifle 
Association matches held at Camp Perry, Ohio, in September 1935, as a rep- 
resentative of the Fourth Corps Area. Mercer and another student, Robert J. 
Chandler, were returning home upon a motorcycle and suffered an accident 
near Xenia, Ohio, in which Mercer was injured. Mercer’s father, E. D. 
Mercer, 905 Massey Building, Birmingham, Alabama, has made inquiry whether 
the Government will reimburse him for medical and hospital expenses of his 
son, 

“3. The provisions of law for the hospitalization and medical care of mem- 
bers of the R. O. T. C. are found in section 47a, swpra, of the National Defense 
Act and in section 6 of the act of March 4, 1923, as amended by chapter 436 
(45 Stat. 461; U. S. C. 10: 454), the pertinent parts of those sections being 
as follows: 

“*Spc. 47a. Reserve Orricers’ TRAINING Corps CAMPS.—The Secretary of 
War is hereby authorized to maintain camps for the further practical instruc- 
tion of the members of the Reserve Officers’ Training Corps, * * * and to 
admission to military hospitals at such camps, and to furnish medical attend- 
ance and supplies; * * *, 

“*Sec. 6. * * * Members of the Reserve Officers’ Training Corps and 
members of the civilian training camps who suffer personal injury in line 
of duty while en route to or from and while at camps of instruction under 
the provisions of section 47a and 47d of said National Defense Act as amended 
shall, under regulations prescribed as aforesaid, be entitled to hospital treat- 
ment, including medical treatment, and transportation to their homes, and 
further medical treatment after arrival at their homes, as in the case of 
persons hereinbefore described, and to subsistence during hospitaliza- 
— “7 = 

“The prescribed regulation is published in paragraph 18), AR 145-30, May 
26, 1931. 

“The authority for the national matches and Small Arms Firing School is 
found in section 113 of the National Defense Act, as amended by the act of 
February 14, 1927, as amended by the act of May 28, 1928 (45 Stat. 786; 
U. S. C. 32: 18la, 181b). There is nothing in that act which authorizes hos- 
pitalization and medical treatment at Government expense for a R. O. T. C. 
student injured while returning home from the Small Arms Firing School 
and national matches. 

“4. The only theory upon which a member of the Reserve Officers’ Train- 
ing Corps injured while returning home from the national matches would be 
entitled to hospitalization and medical treatment, is that the national matches 
is one of the “camps for the further practical instruction” of members of the 
Reserve Officers’ Training Corps within the meaning of section 47a of the 
National Defense Act, supra. The regulations governing such camps are pub- 
lished in AR 145-30, May 26, 1931. It is clear from those regulations that 
the national matches is not one of such camps. Accordingly Mercer is not 
entitled to hospitalization and medical treatment under the provisions of the 
acts above mentioned.” 

As the question of final determination of the correctness of an expenditure 
for hospitalization in this case properly rests with your office, your concur- 
rence or nonconcurrence in the above-quoted opinion is desired, in order that 
reimbursement in this case may not be denied unjustly. 


The appropriation for medical and hospital treatment for mem- 
bers of the Reserve Officers’ Training Corps is not available unless 
they suffer personal injury or contract disease in line of duty while 
en route to or from and while at camps of instruction under the 
provisions of section 47 (a) of the National Defense Act as amended. 
(See appropriation act of April 9, 1935, 49 Stat. 142.) This office 
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concurs in the conclusion of the Judge Advocate General of the 
Army that attendance in competition of a member of the Reserve 
Officers’ Training Corps at the National Rifle Association matches 
at Camp Perry, Ohio, was not attendance at a camp for further 
practical instruction under section 47 (a) of the National Defense 
Act. The national matches are not conducted as a camp for the 
practical instruction of members of the Reserve Officers’ Training 
Corps but are conducted by the National Board for the Promotion 
of Rifle Practice under the authority of section 113 of the National 
Defense Act and the annual appropriation under “National Board 
for Promotion of Rifle Practice, Army”; for the fiscal year 1936 
(49 Stat. 144). Consequently, a member of the Reserve Officers’ 
Training Corps who participates in the national matches and is 
injured while returning from such matches would not be entitled 
to medical and hospital treatment at Government expense under the 
provisions of the act of April 26, 1928 (45 Stat. 461) and the appro- 
priation act of April 9, 1935 (49 Stat. 142). Their rights in this 
respect are no different than those of civilian contestants attending 
the national matches under similar circumstances. Your question 
is answered accordingly. 


(A-74698) 


MEDICAL TREATMENT—EMPLOYEES’ COMPENSATION COMMISSION 
BENEFICIARIES—PUBLIC HEALTH SERVICE SURGEON 


Acting assistant surgeons appointed to perform any of the duties imposed by 
law on the Public Health Service, whether employed for treatment of one 
class of Public Health Service beneficiaries only, or beneficiaries at a par- 
ticular Public Health Service station, and regardless of the basis on which 
their compensation is computed, are “United States medical officers” within 
the meaning of the Employees’ Compensation Act of September 7, 1916, 
39 Stat. 743, and are not entitled to additional compensation for medical 
treatment furnished beneficiaries under said act, 


Comptroller General McCarl to the Chairman, United States Employees’ Com- 
pensation Commission, May 20, 1936: 


Consideration has been given your letter of May 1, 1936, as follows: 


There is now pending before the Commission a request for reconsideration of 
its decision disallowing payment to Dr. T. W. Collinson, of Scobey, Montana, 
for professional services rendered in connection with the medical treatment 
of injured employees of the Civil Works Administration and other beneficiaries 
of the Federal Employees’ Compensation Act of September 7, 1916. The deci- 
sion of the Commission disallowing payment to Dr. Collinson was made on the 
ground that at the time of rendering services to compensation beneficiaries he 
was a United States medical officer within the meaning of section 9 of the 
Compensation Act. This conclusion was reached after the Commission had re- 
ceived information to the effect that Dr. Collinson was an acting assistant 
surgeon in the United States Public Health Service. 

It appears from information received from the Surgeon General of the United 
States Public Health Service that the appointment of Dr. Collinson as acting 
assistant surgeon at Scobey, Montana, was approved September 19, 1924, by 

87459°—36——65 
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the Assistant Secretary of the Treasury. The copy of the appointment fur- 
nished to the Commission reads as follows: 
“SEPTEMBER 17, 1924. 
“The Honorable the SECRETARY OF THE TREASURY, 
“(Division of Appointments). 

“Sir: I have the honor to recommend the temporary appointment, from date 
of entrance on duty, of Dr. T. W. Collinson as acting assistant surgeon in the 
Public Health Service, for duty in connection with the medical inspection of 
aliens at U. S. Immigration Station, Scobey, Montana, with compensation at 
the rate of $600 per annum when actually employed during the absence of Acting 
Assistant Surgeon T. M. Morrow, the regularly assigned medical officer in 
charge. 

“Departmental authority for this appointment has been requested. 

“By direction of the Surgeon. 

“Respectfully, 
“(S.) J. W. Kure, 
“Assistant Surgeon General, 
“Division of Personnel and Accounts. 

“FWW/Me 

“Approved Sept. 19, 1924. 

“(S.) Exior WapsworrsH, 
“Assistant Secretary.” 


It appears that a change was made in the method of compensating Dr. 
Collinson, effective July 15, 1927. The copy of notice of this change furnished 
by the Surgeon General reads as follows: 

“JuLy 8, 1927. 
“The Honorable the SporETArY OF THE TREASURY, 
“(Division of Appointments). 

“Sir: I have the honor to recommend that the compensation of Acting 
Assistant Surgeon T. W. Collinson, on duty with the U. S. Public Health Service 
at Scobey, Montana, be changed effective July 15, 1927, from $600 per annum, 
when actually employed to $1.67 per diem, when actually employed. 

“By direction of the Surgeon General. 

“Respectfully, 
“(8.) J. W. Kerr, 
“Assistant Surgeon General. 

“AB: ce 

“Approved July 11, 1927. 

“(S.) Cart T. ScHUNEMAN, 
“Assistant Secretary.” 

In your decision to the Commission dated December 3, 1935 (A-67457) rela- 
tive to the status of Dr. J. M. Kuhns, acting assistant surgeon in the Public 
Health Service on duty at the port of Ahukini, Hawaii, you advised that “A 
physician appointed at an annual salary as acting assistant surgeon of the 
United States Public Health Service * * * is a medical officer of the United 
States” and as such is required to treat beneficiaries of the Federal Employees’ 
Compensation Act without additional compensation, “irrespective of the purpose 
for which he is primarily appointed an acting assistant surgeon of the Public 
Health Service.” 

While it appears that Dr. Collinson holds an appointment as acting assistant 
surgeon of the United States Public Health Service, it will be noted that since 
July 15, 1927, his compensation for services performed under that appointment 
is at the rate of $1.67 per diem when actually employed. Since your decision 
referred to above apparently is limited to acting assistant surgeons “appointed 
at an annual salary” it is requested that you advise the Commission whether 
acting assistant surgeons receiving only a nominal compensation on a per diem 
basis such as in the case of Dr. Collinson must be considered United States 
medical officers within the meaning of section 9 of the act of September 7, 
1916, and as such are precluded from receiving additiomal compensation for 
services rendered for the account of the Commission to beneficiaries entitled 
to treatment under the provisions of the said act. 


There has been received, also, your letter of May 9, 1936, calling 
attention to the similar cases of Doctors Lawrence A. Schueler and 
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Ray S. Crist, both of whom hold appointments as acting assistant 
surgeons for duty at the quarantine station, Port Townsend, Wash., 
with compensation at the rate of $6 per diem when actually em- 
ployed, the appointment in the case of Dr. Crist limiting service to 
not more than 90 days during any calendar year. 

Section 9 of the Employees’ Compensation Act of September 7, 
1916, 39 Stat. 743, provides as follows: 


That immediately after an injury sustained by an employee while in the 
performance of his duty, whether or not disability has arisen, and for a reason- 
able time thereafter, the United States shall furnish to such employee reason- 
able medical, surgical, and hospital services and supplies unless he refuses to 
accept them. Such services and supplies shall be furnished by United States 
medical officers and hospitals, but where this is not practicable shall be fur- 
nished by private physicians and hospitals designated or approved by the 
commission and paid for from the employees’ compensation fund. If necessary 
for the securing of proper medical, surgical, and hospital treatment, the em- 
ployee, in the discretion of the commission, may be furnished transportation at 
the expense of the employees’ compensation fund. 


It has been held that persons in the employ of the United States 
whose duty it is to perform medical services for the Government in- 
cluding acting assistant surgeons of the Public Health Service, are 
“United States medical officers” within the meaning of the quoted 
statute, and that such officers are required to furnish medical treat- 
ment to beneficiaries of the Employees’ Compensation Commission 
without additional compensation (26 Comp. Dec. 940; 15 Comp. 


Gen. 474; decisions of July 26, 1930, A-32665, and March 9, 1934, 
A-53206). While the decisions applying the rule to acting assistant 
surgeons of the Public Health Service involved cases in which the 
compensation was computed on an annual basis, whether for full or 
part time service, the determining factor is not the basis on which 
compensation is computed but the terms of the statutes and regula- 
tions prescribing the duties to be performed—that is to say, the 
status of the officer is the controlling factor. 

As stated in the decision of December 3, 1935 (15 Comp. Gen. 474, 
475), the act of March 3, 1919 (40 Stat. 1302), specifically includes 
as beneficiaries of the Public Health Service “civilian employees en- 
titled to treatment under the United States Employees’ Compensa- 
tion Act.” Acting assistant surgeons appointed to perform any of 
the duties imposed by law on the Public Health Service, even though 
the appointments purport to limit the employment to the treatment 
of one class of Public Health Service beneficiaries, or beneficiaries 
at a particular Public Health Service station, as in the cases of the 
three acting assistant surgeons, copies of whose appointments have 
been presented, and regardless of the basis on which the compensa- 
tion is computed, unquestionably are “United States medical officers” 
within the meaning of section 9 of the Employees’ Compensation 
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Act, swpra, and, as such, are precluded from receiving additional 
compensation for medical treatment furnished beneficiaries of the 
Employees’ Compensation Act. 

Your question is answered accordingly. 


(A-66542) 


TRANSPORTATION—ARMY OFFICERS’ BAGGAGE—ARMY TRANSPORT 
SERVICE 


There is no authority for allowing an Army officer a constructive credit for 
transportation of authorized baggage, at his request, by common carrier, 
instead of available Army Transport Service. 


Comptroller General McCarl to the Secretary of War, May 21, 1936: 
There has been received your letter of March 18, 1936, as follows: 


Reference is made to your decision dated November 1, 1935, no. A-66542, 
addressed to the Chief of Finance, U. S. Army, and other decisions referred to 
therein which in substance deny a credit of $1.50 per hundredweight for trans- 
portation of authorized baggage and effects on Army transports between the 
east and west coasts of the United States. Reference is also made to a letter 
of the same purport from the Claims Division of your office addressed to the 
Finance Officer, U. S. Army, Washington, D. C., under date of October 26, 1935, 
Claims Division file T-EFJ C-61-—Dewey, Frank O., et al. 

The position taken by your office in this matter appears to be based on a 
statement contained in the syllabus of your decision of April 23, 1934, 13 Comp. 
Gen. 293, which statement reads: 

“There is no actual increased cost incurred for shipment of the baggage of 
an officer in the Army by Army transport, and such cost is not an element for 
consideration in the case of shipments between points on the west and east 
coasts of the United States.” 

Apparently there is some misunderstanding on the part of your office in re- 
gard to the operation of the Army Transport Service as the above assumption 
would lead to the belief that its cargo carrying capacity is unlimited, aside from 
the fact that there is an actual and definite increase in cost incurred for every 
shipment of baggage by Army transport. 

For your information, the original charge against officers shipping excess 
baggage on Army transport was published in section IV, Circular No, 13, War 
Department, March 23, 1925, with a view to controlling and discouraging such 
shipments on account of lack of available space. The original rates were on 
the basis of cost per ship ton. Prior to this action, the provisions of the act 
of March 28, 1910 (36 Stat. 255), providing that baggage in excess of regulation 
change of station allowance may be shipped with such allowance and reimburse- 
ment collected for transportation charges on such excess were not applied to 
the Army Transport Service, but to commercial shipments only. 

Following the publication of Circular No. 13, War Department, 1925, there 
continued to be an increase in the cargoes of the Army Transport Service, and 
further action was necessary. Accordingly, a constructive charge of $1.50 per 
ewt., based on all costs and which approximates the original rates of handling 
baggage on the ship tons basis established in 1925, was published in O. Q. M. G. 
Circular Letter No. 118, December 22, 1927, and now current in Circular No. 2, 
War Department, 1933. These regulations by design specifically enable the 
War Department to control shipments of authorized baggage to and frem inte- 
rior points by diversion to commercial carriers for direct movement. The pri- 
mary purpose of the application of the cost factor of $1.50 per ewt., in Circular 
No. 2, War Department, 1933, is to avoid congestion of ports and transports and 
excessive handlings, and to avoid delays incident to excessively long hauls in- 
volved. For your information, since July 1, 1934, out of a total of 30 sailings, 
25 vessels were loaded to capacity and in many cases carried excess cargo on 
deck, which is most undesirable. Five (5) of the sailings had cargo slightly 
below capacity. 
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The diversion is effected through the medium of transportation rate factors 
rather than by geographical territories or boundaries. The procedure now being 
followed by the War Department has proved its worth, and I know of no other 
means so simple in application, or so satisfactory as to results that will enable 
the War Department to meet this problem. 

While the use of this constructive charge has evolved as above indicated 
and was established primarily as a control on excessive shipments by transport, 
the War Department finds it is quite contrary to fact to assume that for 
shipment of baggage by Army transport no actual increase in cost is incurred. 

Briefly, increased costs do arise from the following factors: 

An increase in the number of trips results from increase in passengers and 
freight. The transport schedules are continuously revised to reduce sailings 
whenever possible, and the reverse is necessary if the total of passengers and 
cargo increases. 

The handling of additional cargo produces immediate costs both direct and 
indirect. Stevedore labor increases in ratio to cargo, and time required for 
loading and unloading is greater. The latter results in indirect costs which 
should be considered. ; 

The value of officers to the Government is reduced by long delays in receipt 
of their effects. This can be measured in the value of their services lost to 
the Government which must at some time be reflected in increased personnel. 

To summarize, it is considered that the charge of $1.50 per cwt. applied 
to transportation by Army transport, under section III, of Circular No. 2, 
War Department, 1985, is for the time being a fair determination of the 
actual cost to the Government of such transportation, and its application 
results in no increase in the expense of Government but adds greatly to the 
efficiency of the Transport Service and of the Army. 

The practical application of your decisions gives rise to a serious situation 
in regard to transportation which, if continued, will increase costs and seri- 
ously interfere with the efficient operation of the Army Transport Service. 

It is therefore requested that all decisions. that do not recognize the cargo 
rate factor on Army transports as an element of cost for transportation in 
connection with shipments of authorized baggage by Army transport be 
withdrawn. 


It appears from hearings on appropriation bills that the Army 
Transport Service is operating six vessels, two freight, and four 
passenger and freight combined. This service is maintained at Gov- 
ernment expense as an integral part of the Army, and so far as is 
practicable sailings are arranged and scheduled to furnish maximum 
transportation service for the military organization at a minimum 
cost for all necessary movement of troops, baggage, and supplies. 
It is stated in the hearings on the War Department appropriation 
bill for 1933, at page 884, that after an exhaustive study by the 
General Staff it was found to be more economical to move personnel 
aid cargo from the first six corps areas and destined for the Ninth 
Corps Area, which is on the west coast, by rail to New York, thence 
by transport to San Francisco, than to move overland to San Fran- 
cisco, and this policy is followed, although the saving is small 
where the point of origin is west of, or a greater distance than, 
Pittsburgh. In the comparison of costs of transportation by Army 
Transport Service and commercial carriers overland, the element of 
cost of transportation by Army transport was not considered. At 
page 885 it is suggested that while from some points it might be 
cheaper to make shipment overland, or there may be very little 
savings, even though the element of actual cost on the transport is 
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not considered, the Transport Service is maintained as an integral 
part of the Army to render such service, and if not so utilized, 
General Williams stated, “we would be sending the boat out not 
completely loaded.” 

Irrespective of any element of cost of handling an officer’s bag- 
gage on the transport, the Army Transport Service is maintained 
at public expense for furnishing transportation in kind for the 
military establishment. Where an Army officer is ordered to travel 
between points within prescribed areas on the east and west coasts, 
this service in kind is available for the transportation of the officer’s 
household effects. If, at his request and for his convenience, trans- 
port service, otherwise available, is not utilized, clearly there is no 
authority to reimburse him for any part of the maintenance cost 
of the Army Transport Service, on the theory that the actual cost 
to have rendered such transportation service from New York to 
San Francisco, would have been $1.50 per hundred pounds. Such 
rule has been uniformly applied in case of personnel voluntarily 
traveling on commercial vessels, where Army transports were avail- 
able. Also, the principle is the same as that of an officer volun- 
tarily procuring civilian medical and hospital attention while on 
duty at a post where medical and hospital facilities are maintained 
at Government expense by the medical department of the Army. 

The decisions to which you refer (other than the action of Oct. 
26, 1935, Claims Division file T~-EFJ, C-61, Dewey, Frank O., et 
al.) are to the effect that where shipment of an officer’s change of 
station baggage allowance on permanent change of station between 
two points in continental United States is made, other than from the 
old to the new station, or by all-rail shipment, or by other routing at 
the request of the officer when rail-Army transport-rail shipment 
would be the routing used by the quartermaster, or in such a case 
where additional shipments are made from other than the old 
station, the limit of cost for shipping the change of station baggage 
allowance is the actual expenditure which would be made by the 
Government over and above the cost of operating the Army trans- 
ports, and that the officer is not entitled to a constructive credit 
of $1.50 per hundredweight for the portion of the route by Army 
transport, the rate fixed for excess baggage on Army transports 
between the east and west coasts. As pointed out in 13 Comp. Gen. 
293, in many, if not most, cases, to use such a factor would result 
in the shipment by Army transport not being by the route resulting 
in the least cost to the Government. If it actually cost the Govern- 
ment any such amount to ship such baggage, the justification for 
using the Army transports is not apparent. While there may be 
some incidental expenses in handling shipments by Army transport, 
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the Government pays the cost of operating the transports whether 
a particular shipment is or is not made on the vessel, and for prac- 
tical purposes there is in fact no increased cost to the Government 
for shipment by Army transports justifying a credit to the officer 
for application on shipment by a routing of his selection or to 
reduce his cost in the case of multiple shipments. 

The use of Army transports for travel of personnel and shipment 
of baggage on change of station between points in continental United 
States was initiated by the War Department after the opening of 
the Panama Canal to bolster the claim that the operation of trans- 
ports resulted in no increased cost to the Government over the total 
cost of travel and shipments by commercial routes. In view of this 
administrative action, so long as Army transports are operated, and 
in a shipment of change of station baggage the transports can 
reasonably be used, this office in the audit of accounts will necessarily 
inquire in proper cases why transports were not used. 

The argument expressed in your letter that there is actual increased 
cost in connection with shipments by Army transport is inconsistent 
with the arguments advanced from the War Department when at- 
tempting to forestall legislation prohibiting the use of such facilities 
for certain purposes. See, for example, the remarks of Senator Reed 
in the consideration of section 208 of the Economy Act of June 30, 
1932, Congressional Record, Seventy-second Congress, first session, 
part II, at page 12174: 

Mr. REED. The committee is now proposing an amendment which would allow 
transportation of automobiles in Army transports. Without that permission 
the total amount saved would be $3,000, based on last year’s figures. I do not 
know how much would be saved after the adoption of the committee amend- 
ment, but it would certainly be less than $3,000, and probably not as much as 
$1,000. It would apply to only a few officers who are ordered to duty at places 


where Government transports do not go, such as Puerto Rico. It seems a pity 
to effect a saving of a thousand dollars at the expense of very few officers. 


Remarks of Senators Byrnes and Reed at page 12326: 


Mr. ByRkNes. * * * 

The amendment was rejected upon the suggestion of the Senator from Penn- 
sylvania [Mr. Reed], who advised the Senate that according to the information 
received by him from the War Department the total saving effected by that 
section would not exceed $3,000. This morning in the Appropriations Committee 
officials of the Navy Department testified that as a result of the elimination of 
that section we would have to appropriate $307,000 in order to transport auto- 
mobiles for naval officers from place to place. The Senator from Pennsylvania 
was unaware of the effect on the Navy and advises me that he is rather 
amazed at the information. I do not think he would have any objection to 
the motion I now make to reconsider the vote whereby the committee amend- 
ment was rejected, in order that the section of the bill may be reconsidered. 

I note that the Senator from Pennsylvania has just at this moment entered 
the Chamber, and for his benefit I wish to state that I have moved to reconsider 
the vote by which the committee amendment was rejected relating to the 
transportation of automobiles. 

Mr. Reep. Mr. President, I hope the Senator will not insist upon a vote 
immediately. I have been trying to call the War Department to get some 
information about it. The showing in the hearings on the Army bill was that 
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their total expenditures for that item are about $3,000. I am told a showing 
in the hearings on the Navy bill was that the Navy is spending over $300,000 for 
that purpose. 


And remarks of Senator Reed at page 12348: 

Mr, Reep. Mr. President, earlier in the day the Senator from South Carolina 
entered a motion to reconsider the vote by which section 208 was stricken 
from the bill. Since then we have made some inquiry as to the amount spent 
by these various services in the shipment of automobiles privately owned to 
where officers were assigned to different stations. We find that the exact 
amount spent by the Army in the last fiscal year was $3,541.30, and I urged 
the elision of the amendment on the ground that it would not affect a material 
saving, which was the ground on which the Senate acted yesterday. That 
was entirely true as far as the Army was concerned, but we have learned this 
morning that the Navy spent on an item for the same service rendered to 
a smaller group of officers the astonishing sum of $307,000. That seems to 
come from the fact that the Navy ships all of the automobiles of officers in 
crates by commercial steamers and by railroad. The cost of crating is very 
high, and the cost of shipping of the crated automobiles in that manner is 
very high. 

Obviously, the amount stated for the Army did not cover the cost 
of shipment of privately owned automobiles by rail and the only 
possible inference to one informed of the actual expenditure for 
shipping privately owned automobiles of Army personnel by rail 
as in effect prior to the Economy Act is that the incidental costs 
of shipment by Army transport were furnished. If it costs the 
Government practically nothing to ship an automobile by Army 
transport, it is difficult to appreciate the argument that it actually 
costs a substantial amount to ship the other baggage of officers by 
Army transport, and that they should be given credit for a con- 
structive cost of $1.50 per hundred’ pounds to apply against cost 
of shipment by a routing of their own selection. As the Army 
transports are maintained by the Congress on the representation 
that the cost of their operation will be offset by economies made 
possible by utilizing them for travel and shipment, for which other- 
wise the Government would be required to pay commercial rates, 
this office cannot accept the view that the officer is entitled to a con- 
structive credit by such routing, which would establish a rate in 
excess of the cost by available commercial routes, in determining 
his liability for shipment by a routing of his selection, or in the 
case of multiple shipments. 

However, in view of your reference to Claims Division action in 
the case of Capt. Frank O. Dewey, Cavalry, and Capt. Hugh B. 
Hester, Field Artillery, the papers in connection with that shipment 
have been examined. It appears that both officers were on duty at 
Fort Bliss, El Paso, Tex., each was assigned to duty at the Quarter- 
master Corps School at Philadelphia, and their baggage (each hav- 
ing less than his authorized allowance) was consolidated and one 
shipment weighing 9,270 pounds was shipped as a carload of 12,000 
pounds to Houston, Tex., by rail, and from that point to Philadel- 
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phia by the Southern Steamship Co. The papers contain no sug- 
gestion that the officers asked this method of shipment and the fact 
that shipments were consolidated would seem to indicate the quar- 
termaster determined the method of shipment and the routing. In 
the examination of the voucher in the audit, the cost of the shipment 
by rail, El Paso to San Francisco (1286 miles), Army transport to 
New York, and rail New York to Philadelphia, was computed and 
it appearing that a saving would have been accomplished on the 
combined shipments of $10.41 for Captain Dewey’s proportion and 
$9.79 on Captain Hester’s proportion, a total of $20.20, advice of col- 
lection was requested. Whether the Army ordinarily makes ship- 
ments from E] Paso by way of San Francisco to Philadelphia, utiliz- 
ing Army transports, and whether there was an Army transport 
available within a reasonable time in this caséis not known. Inde- 
pendently, however, of whether the quartermaster was required to 
use the San Francisco routing with Army transport to New York, 
the officers apparently were not responsible for the method of ship- 
ment and if so and they have refunded the amounts indicated, claims 
by them supported by a showing that they made no request as to the 
routing of the shipment contrary to the method permitted by instruc- 
tions to the quartermaster at El Paso in effect when the shipment 
was made, will be given consideration by this office if and when 
submitted. 

Otherwise, you are advised that the decision of November 1, 1935, 
and decisions referred to therein, denying a constructive credit of 
$1.50 per hundred pounds for transportation of authorized baggage 
at the request of the owner by common carrier, instead of utilizing 
available Army Transport Service, may not be withdrawn as 
requested by you. 


(A-67159) 
PENSIONS—DISPOSITION—INMATES OF ST. ELIZABETHS HOSPITAL 


Where statutory provision is made for payment of board and maintenance of 
domiciled or hospitalized pensioners from federally appropriated funds or 
special funds under Federal control, there is no authority for the with- 
holding of a certain amount of pension moneys of such pensioners for 
that purpose. 

Pension moneys of inmates of St. Blizabeths Hospital paid to the Superintend- 
ent of the hospital under the terms of section 4839, Revised Statutes, as 
amended by the act of February 2, 1909, 35 Stat. 592, retain their character 
as pension moneys, and are for depositing to pension money, St. Elizabeths 
Hospital, trust fund, and not to personal funds of patients, St. Elizabeths 
Hospital, trust funds. 


Comptroller General McCarl to the Secretary of the Interior, May 21, 1936: 
Consideration has been given your letter of March 21, 1936, re- 
questing a decision on the questions presented to you by the assistant 
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to the Superifitendent, St. Elizabeths Hospital, in his letter to you 
of February 20, 1936, as follows: 


On December 13, 1935, the Comptroller General of the United States rendered 
a decision, A-67159, covering five questions asked by the Administrator of Vet- 
erans’ Affairs regarding pension moneys of patients. A copy of the decision is 
herewith transmitted, and the replies to questions 1 and 2 appear to be of 
particular interest to this hospital as the procedures in handling patients’ 
pension moneys here may be changed thereby. 

Following the passage of the acts of Feb. 20, 1905, and Feb. 2, 1909, and 
the promulgation by the Secretary of the Interior on May 1, 1909, of regula- 
tions thereunder (copy herewith transmitted), the full amount of pension was 
forwarded to the Superintendent of Saint Elizabeths Hospital for each pensioner 
patient. This procedure was changed beginning July 1, 1933, under the pro- 
visions of the “Economy Act,” and only that portion of the pension intended 
for the sole and personal use and benefit of the pensioner was received here, 
usually $6 or $15 per month, from the Veterans’ Administration which had 
taken over the functions of the Pension Bureau. 

Under the regulations of May 1, 1909, supra, there was credited to the 
pensioner’s account one-sixth of his pension for his personal use, five-sixths 
being set aside to reimburse the hospital for pensioner’s board and maintenance ; 
unless there were a recognized dependent relative who would receive one-half 
the pension, leaving only one-third as reimbursement for board and mainte- 
nance. Under the newer procedure, however, this was discontinued as the 
Veterans’ Administration either held or disbursed direct to the pensioner’s 
dependent relative or fiduciary (guardian, committee, etc.), the portion of 
pension not forwarded here. 

We are not certain just how the Comptroller’s decision may be interpreted 
with reference to pension funds to be hereafter disbursed to the Superintendent 
of Saint Elizabeths Hospital in the many cases apparently covered by the deci- 
sion. For example, in a letter dated January 13, 1936, with reference to our 
patient Clarence Matchett, a pensioner at the rate of $30 per month, the Direc- 
tor of the Veterans’ Claims Service stated that this full amount may be trans- 
mitted to the hospital, effective January 1, 1935, [1936], and requested that 
provision be made for the patient’s dependent wife in accordance with the act 
of February 2, 1909, and presumably the regulations promulgated thereunder. 
A copy of the letter is inclosed, together with copy of our letter of January 
22, transmitted through the Department, to Mrs. Catherine L. Matchett, 
dependent wife of the pensioner, and copy of Mrs. Matchett’s reply of January 
28, addressed to the hospital, stating that her situation as dependent wife of 
Clarence Matchett has continued from December 21, 1923, when she was first 
recognized as dependent wife, and that she is now more in need of her portion 
of the pension than ever. 

The Comptroller General’s decision (near top of page 12) appears to refer 
to maintenance of pensioned veterans in Saint Elizabeths Hospital from appro- 
priated funds. A review of the 46 pensioners here who are known to have a 
dependent parent or wife, recognized as such by the Interior Department, shows 
that seven were hospitalized by order of the District Commissioners, twelve 
by order of the Secretary of War, nineteen by order of the Secretary of the Navy, 
three by order of the president of the board of managers of a national home 
(Bureau of National Homes), and five by order of the president of the board 
of commissioners of the U. 8. Soldiers’ Home. It is therefore seen that none 
of these 46 pensioners, with a dependent relative who previously received a 
share of the pension, was hospitalized by authorization of the Veterans’ 
Administration. 

The Army, Navy, and Bureau of National Homes patients are maintained 
by direct Federal appropriation; but the District of Columbia and U. 8. Sol- 
diers’ Home patients are maintained by the District of Columbia and the 
U. 8. Soldiers’ Home, respectively. Under the practice prevailing prior to 
July 1, 1933, the portion of the pension charged or set aside aS reimbursement 
for board and maintenance of District and Soldiers’ Home pensioners was de- 
ducted from the respective board bills covering these patients. 

Various questions may properly arise by reason of this decision, but the most 
important would seem to be whether or not the regulations of May 1, 1909, 
are now considered as reinstated to full force and effect and binding upon 
the Superintendent of Saint Elizabeths Hospital regarding the receipt and 
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disbursement of pension moneys when the full amount of the pension is received 
here from the Veterans’ Administration. 

If it is considered advisable to transmit this letter to the Comptroller General 
for decision, I would suggest that he be asked to advise the hospital if such 
funds, when received, should be deposited under the title of “Pension Money, 
Saint Elizabeths. Hospital, Trust Funds”, or “Personal Funds of Patients, Saint 
Elizabeths Hospital, Trust Funds.” 


Section 4839, Revised Statutes, as amended by the act of February 
2, 1909 (35 Stat. 592), provided, in part: 


* * * During the time that any pensioner shall be an inmate of the 
Government Hospital for the Insane, all money due or becoming due upon 
his or her pension shall be paid by the pension agent to the superintendent 
or disbursing agent of the hospital, upon a certificate by such superintendent 
that the pensioner is an inmate of the hospital and is living, and such pension 
money shall be by said superintendent or disbursing agent disbursed and 
used, under regulations to be prescribed by the Secretary of the Interior, for 
the benefit of the pensioner, and, in case of a male pensioner, his wife, minor 
children, and dependent parents, or, if a female pensioner, her minor children, 
if any, in the order named, and to pay his or her board and maintenance 
in the hospital, the remainder of such pension money, if any, to be placed 
to the credit of the pensioner and to be paid to the pensioner or the guard- 
ian of the -pensioner in the event of his or her discharge from the 
hospital; * * *, 


Pursuant to the statute just quoted, regulations were promulgated 
under date of May 1, 1909, by the Secretary of the Interior, in perti- 
nent part, as follows: 


5. The pension money shall be disbursed and used for three general purposes, 
in order as follows: 

First. For the benefit of the pensioner. 

Second. For the benefit of relatives entitled under the law. 

Third. To reimburse the hospital for the pensione’s board and maintenance. 

6. There shall be reserved from each pension an amount, not to exceed 
one-sixth thereof, to be expended in the purchase of such articles as may 
be required for the pensioner’s welfare and which are not provided from the 
regular hospital funds, or otherwise for the pensioner’s benefit. The remainder, 
after payment therefrom for the benefit of relatives, if any, as hereinafter 
provided, shall be charged with the pensioner’s board and maintenance in the 
hospital, and any balance then remaining shall be placed to the pensioner’s 
credit on the books of the hospital. 

7. The pension being at the rate of $12 or less per month, the entire re- 
mainder, after reservation for the pensioner’s benefit as provided in paragraph 
5, will be paid, in the case of a male pensioner, to his dependent wife, minor 
children, or parents, in the order named; in the case of a female pensioner, 
to her dependent minor children. 

8. The rate of pension being greater than $12 but not exceeding $20 per 
month, the dependent wife, minor children, or parents, in the order named 
in the case of a male pensioner, or the dependent minor children, in the case 
of a female pensioner, shall receive not less than $10 per month. 

9. The rate of pension being in excess of $20 per month, the dependent wife, 
minor children, or parents, in the order named in the case of a male pensioner, 
or the dependent minor children in the case of a female pensioner, shall 
receive an amount equal to one-half the entire pension. 

10. If the wife or minor children of a male pensioner, or the minor children 
of a female pensioner, be not in fact dependent upon the pensioner in any 
degree for a support, she or they shall receive no greater than one-half the 
amount payable in case of her or their dependence. 

11. Any unexpended balance of pension money reserved for the pensioner’s 
benefit, and any pension money to his or her credit on the books of the hospital, 
shall be paid, in the event of the pensioner’s discharge from the hospital, 
to the pensioner, or to his or her lawful guardian, or in the event that the 
pensioner is returned to a branch of the National Home for Disabled Volunteer 
Soldiers, to the treasurer of such branch. * * * 
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While the statute and the regulations, supra, authorize the Super- 
intendent of St. Elizabeths Hospital to withhold certain portions of 
pension moneys received by him under the provisions of the above- 
quoted statute, for the purpose of reimbursing the institution for 
board and maintenance of the domiciled or hospitalized pensioner, 
it would not appear to be within contemplation of the statute that 
there should be any such withholding of pension moneys for the 
purposes just stated where statutory provision is otherwise made for 
the payment of board and maintenance of such domiciled or hos- 
pitalized pensioners from federally appropriated funds or special 
funds under Federal control. 

In this connection see the last sentence of the next to last para- 
graph under question no. 2 of decision of December 13, 1935 (15 
Comp. Gen. 498 (506)), as follows: 

* * * The suggestion of your submission that if pensions were paid St. 
BDlizabeths Hospital under the 1909 act, they might be applied to pay the 
cost of maintenance of the veteran therein, appears to be without force 
for the reason that in the cases here involved the cost of maintenance of 
the insane pensioner is understood to be borne from appropriated moneys. 

In the several classes of pensioners mentioned in the letter of 
the Assistant to the Superintendent above quoted, it is understood 
that there exist statutory provisions for payment of their board 
and maintenance from public moneys or special funds under Federal 
control. See, for instance, the act of July 7, 1884 (23 Stat. 213), with 
respect to pensioners committed to St. Elizabeths Hospital by the 
United States Soldiers’ Home; the act of March 3, 1877 (19 Stat. 
347), and March 3, 1879 (20 Stat. 395), with respect to indigent 
patients admitted from the District of Columbia; act of February 
2, 1935 (49 Stat. 17), and prior annual appropriation acts with 
respect to care and treatment of beneficiaries of the Veterans’ 
Administration, etc. 

With respect to the first question, therefore, you are advised that 
where the full amount of the pension is paid to the Superintendent 
of St. Elizabeths Hospital under the applicable statute, the regula- 
tions of May 1, 1909, are applicable in their entirety only in those 
cases where there is no statutory provision for the payment for 
board and maintenance of the pension inmates of St. Elizabeths 
Hospital from public or special funds under Federal control; and 
that where such statutory provisions do exist the provisions of 
said regulations requiring the withholding of a certain amount of 
the pension moneys for the purpose of reimbursing the institution 
for board and maintenance are not applicable. 

Payment of pension of inmates of St. Elizabeths Hospital to the 
Superintendent of the hospital under the terms of section 4839, Re- 
vised Statutes, as amended by the act of February 2, 1909 (35 Stat. 
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592), may be likened to payments of pension to the treasurers of 
the former National Homes for Disabled Volunteer Soldiers under 
the provisions of section 2 of the act of February 26, 1881 (21 Stat. 
350), reenacted August 7, 1882 (22 Stat. 322). It has been consist- 
ently held by this office that pension moneys paid to the treasurers 
under the latter act retain their character as pension moneys until 
actually expended for the benefit of the pensioner (14 Comp. Gen. 
115). Similarly, pension moneys paid to the Superintendent of 
St. Elizabeths Hospital under the applicable statute retain their 
character as pension moneys as contradistinguished from personal 
funds. With respect to your second question, therefore, you are 
advised that pension moneys when received by the Superintendent 
should be deposited under the title of “Pension Money, St. Eliza- 
beths Hospital, Trust Fund”, and not to “Personal Funds of 
Patients, St. Elizabeths Hospital, Trust Funds.” 
Your questions are answered accordingly. 


(A-66376) 
CONTRACTS—LABOR SHORTAGE—INCREASED WORKING HOURS 


Where the bidding and contracting for the construction of a public building 
were on the basis that certain mentioned conditions might occur justifying 
extension of working hours, there is no objection to such extension from 
30 to not more than 40 hours per week, for the period of a labor shortage, 
if determined that there actually exists a shortage of such character as to 


endanger the contractor’s ability to complete its contract within the time 
fixed. 


Comptroller General McCarl to the Administrator, Federal Emergency Admin- 
istration of Public Works, May 22, 1936: 


There has been received your letter of May 13, 1936, as follows: 


On August 8, 1935, a contract (copy enclosed) was entered into between 
the United States of America, represented by the Director of Procurement, 
Treasury Department, and the George A. Fuller Company, for the construc- 
tion of the new Department of Interior building. The contract, which is to 
be completed within 480 calendar days from the date of receipt of notice to 
proceed (August 26, 1985), fixes liquidated damages at $1,000 for each calen- 
dar day of delay not excusable under the terms of the contract. 

Consistent with section 206 (2) of title II of the National Industrial Re- 
covery Act, which provides that all contracts let for construction projeets 
shall contain such provisions as are necessary to insure that “so far as prac- 
ticable and feasible, no individual directly employed on any such project shall 
be permitted to work more than thirty hours in any one week.” Article 
11 (b) of the contract (U. S. Government Form No. P. W. A. 51 of Contract 
for Construction) reads as follows: 

“Thirty-hour week.—Except in executive, administrative, and supervisory 
positions, so far as practicable and feasible in the judgment of the contracting 
officer, no individual directly employed on the project shall be permitted to 
work more than 30 hours in any 1 week: Provided, That this clause shall be 
construed to permit working time lost because of inclement weather or 
unavoidable delays in any 1 week to be made up in the succeeding 20 days.” 

The invitation for bids on this project referred all bidders to Bulletin No. 
51 of the Federal Emergency Administration of Public Works. A copy of 
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that bulletin (revision of December 1, 1934, which was then in effect) is 
enclosed. Section 12 of that Bulletin No. 51 reads as follows: 

“Section 12. The 30-hour week provision of section 206, title II of the 
National Industrial Recovery Act shall be construed— 

“(a) To permit working time lost because of inclement weather or un- 
avoidable delays in any 1 week to be made up in the succeeding 20 days. 

“(b) To permit the limitation of not more than 130 hours’ work in any 1 
calendar month to be substituted for the requirement of not more than 30 
hours’ work in any 1 week on projects in localities where a sufficient amount 
of labor is not available in the immediate vicinity of the work. 

“(c) To permit work up to 8 hours a day or up to 40 hours a week on projects 
located at points so remote and inaccessible that camps or floating plant are 
necessary for the housing and boarding of all the labor employed.” 

In ease the contracting officer shall determine that any project falls within 
the terms of (b) or (c) hereof, he shall so state in the specifications submitted 
to bidders. 

In contracts where exception (b) has been specified, the following proviso 
shall be added before the second sentence of article 11 (b) of Form 
P. W. A. 51: 

And provided further, The contracting officer having stated in the specifica- 
tions for bids that a sufficient amount of labor is not available in the imme- 
diate vicinity of the work, that a limitation of not more than 130 hours’ work 
in any 1 calendar month may be substituted for the requirement of not more 
than 30 hours’ work in any 1 week on the project. 

In contracts where exception (c) has been specified, the following section 
shall be substituted in the place of the first full sentence of article 11 (b) of 
Form P. W. A. 51: 

(b) Hours of labor.—Except in executive, administrative, and supervisory 
positions, so far as practicable and feasible in the judgment of the contract- 
ing officer, no individual directly employed on the project shall be permitted 
to work more than 40 hours in any 1 week and more than 8 hours in any 1 day. 
The contracting officer having stated in the specifications for bids that the work 
will be located at points so remote and inaccessible that camps or floating 
plant are necessary for the housing and boarding of all the labor employed, 
this provision shall apply in lieu of the usual 30-hour terms. 

“(d) To permit the contracting officer to authorize work not to exceed 40 
hours a week on the project where construction has been commenced and 
satisfactory evidence has been submitted to the contracting officer that there 
is not available sufficient qualified labor of a particular class or trade. Per- 
mission to work for 40 hours a week shall not be extended after the necessary 
qualified labor is available.” 

By Executive Order No. 6929, of December 26, 1934 (copy enclosed), the 
President delegated to the Federal Emergency Administrator of Public Works 
the power to alter, amend, or waive any or all-rules and regulations set forth 
in Executive Order No. 6252 of August 19, 1933 (copy enclosed) and to pre- 
scribe new rules and regulations pursuant to the authority of section 209 of 
title II of the National Industrial Recovery Act, which reads as follows: 

“Srcrion 209. The President is authorized to prescribe such rules and regu- 
lations as may be necesSary to carry out the purposes of this title, and any 
violation of any such rule or regulation shall be punishable by fine of not to 
exceed $500 or imprisonment not to exceed six months, or both.” 

Pursuant to Executive Order No. 6929, of December 26, 1934, I caused to be 
promulgated Rules and Regulations which were approved by the President on 
December 26, 1934. Section 2 of these Rules and Regulations (a copy of which 
is enclosed) reads as follows: 

“2. Thirty-hour Week.—No employer shall permit any individual directly em- 
ployed on any such project, except one holding an executive, administrative, or 
supervisory position, to work more than eight hours in any one day or more 
than thirty hours in any one week without first obtaining from the Adminis- 
trator or from his authorized agent written permission therefor. Such per- 
mission shall be given by the Administrator or his authorized agent in all 
cases when in his judgment or in the judgment of his authorized agent it shall 
be impractical or unfeasible to so limit the working hours.” 

On February 9, 1935, I addressed a communication (copy enclosed) to all 
Federal departments and agencies in which I advised that the words “author- 
ized agent” as used in paragraph 2 of the Rules and Regulations (quoted 
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above) meant the contracting officer. This communication authorized the con- 
tracting officer to grant permission for work in excess of thirty hours per week 
when authorization for the same is warranted in the exceptions set forth in 
section 12 (a), (b), and (c) of P. W. A. Bulletin No. 51 (quoted above). 
Under the terms of that communication, furthermore, permission for all other 
exceptions to paragraph 2 of the Rules and Regulations (of which the excep- 
tion set forth in section 12 (d) of P. W. A. Bulletin No. 51, quoted above, is 
one) must be obtained in writing from the Federal Emergency Administrator of 
Public Works. 

For the reasons set forth below, the contractor requests permission to work 
employees forty hours a week. Since the contracting officer had not determined 
that this project falls within the terms of section 12 (b) of P. W. A. Bulletin 
No. 51, there was no reference to such exception in the specifications, and the 
proviso referred to in said section 12 was not added before the second sentence 
of article 11 (b) of Form No. P. W. A. 51 of Contract for Construction (quoted 
above). It follows, therefore, that under the terms of my communication to 
Federal departments and agencies of February 9, 1985, and in the light of 
section 12 (d) of P. W. A. Bulletin No. 51, the contracting officer must obtain 
my permission in writing before he may authorize work in excess of thirty and 
not to exceed forty hours a week on the project. 

On April 24, 1936, the Acting Director of the Procurement Division formally 
requested my decision as to whether the forty hour week could be authorized. 
The justification for the exception is the lack of qualified labor and evidence 
to support the request for the exception appears in the documents referred to in 
the above-dated letter as well as in the supplement to such letter, dated April 
28, 1936, and the enclosures referred to therein. 

For your convenience, copies of each of the letters are enclosed and are 
identified as follows: 

April 24, 1986: Acting Director of Procurement Division to Federal Emer- 
gency Administrator of Public Works. Enclosures consisting of— 


April 23, 1936: Construction engineer to Procurement Division. Enclo- 
sures consisting of— 


April 22, 1986: George A. Fuller Co. (general superintendent) to 
construction engineer. Enclosures consisting of— 


April 21, 1936: Washington Building Trades Council to construc- 
tion engineer. 

April 16, 1986: Carpenters’ District Council to the Secretary of 
the Interior. 


April 23, 1936: Construction engineer to Procurement Division. Enclosure 
consisting of— 


April 238, 1986: George A. Fuller Co. (general superintendent) to con- 
struction engineer. 


April 23, 1986: Construction engineer to Procurement Division. Enclosures 
eonsisting of— 


April 15, 1986: Otis Elevator Co. to construction engineer. Enclosure 
consisting of— 
April 15, 1936: International Union of Elevator Constructors, Opera- 
tors, and Starters to Otis Elevator Co. 


April 28, 1986: Acting Director of Procurement Division to Federal Emer- 
geney Administrator of Public Works. Enclosures consisting of— 


April 28, 1986: Construction engineer to Procurement Division. Enclo- 
sure consisting of— 


April 24, 1936: George A. Fuller Co. (general superintendent) to 
construction engineer. 


Although I realize that by virtue of the Rules and Regulations described 
above, I have the authority to authorize the Director of the Procurement Divi- 
sion to permit work in excess of thirty and not to exceed forty hours a week 
on the project if in my opinion there has been a satisfactory showing that 
it would not be feasible or practical to limit the work of any employee to thirty 
hours in any one week, your opinion is requested as to whether such authoriza- 
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tion for the period of the emergency would interfere in any way with the liqui- 
dated damage provision of the contract with George A. Fuller Co. In other 
words, since the contractor can complete the contract in less time if his em- 
ployees work forty hours a week than if they work thirty hours a week, would 
my authorization amount to an arrangement prejudicial to the interests of the 
Government in view of the liquidated damage provision of the contract? 

It is my opinion that the fact that it was made plain in the proposal to 
receive bids that permission might be granted under certain circumstances 
to exceed the thirty-hour limit placed all bidders on equal notice with refer- 
ence to permissible hours of work which must be considered in computing 
their respective bids. Bidders were not expected to know last summer what 
the labor market would be this spring. In view of that fact, of the fact 
that a satisfactory showing has been made for the need of my authorization, 
and of the fact that it is in the interest of the Government to speed the 
construction of the building in order to consolidate the various divisions of 
the Department of the Interior and avoid the expense and inconvenience 
resulting from renting quarters throughout the District of Columbia by these 
Interior Department divisions, I am certain that the granting of permission 
to work employees on the project not to exceed forty hours in any one week 
would not be prejudicial to the Government. 

I am informed that for reasons set forth in the contract the contractor 
will be entitled as a matter of right to an extension of time before the 
contractor shall be charged with liquidated damages. If it should develop 
after examination of the facts that the contractor is entitled to an extension 
of time for completing the work, and if your answer to my first question 
is to the effect that my approval of a forty-hour week would be prejudicial 
to the Government’s interest, would your ruling permit the authorization for 
the forty-hour week if the contractor agrees in writing to waive his right 
to demand an extension of time? 


It is understood from the facts as submitted by you that authoriza- 
tion for extension of working hours, from 30 to 40 hours per week, 
is being sought by contractor for its benefit and on the basis of 
a labor shortage endangering its ability to perform within the time 
limit fixed by the contract, and that, on such basis, your question 
is whether if you should determine as a fact and on the recommenda- 
tion of the contracting officer that a shortage of labor now exists, 
as claimed, and accordingly should authorize an extension of work- 
ing hours from 30 to 40 hours per week during the period of such 
condition of labor shortage, the contractual provision for liquidated 
damages in event of failure to complete on time, would be affected 
adversely to the interests of the Government. 

While it may be that an authorization for extension of working 
hours will enable contractor to complete in less time than if con- 
tinued to be limited to 30 hours per week, it seems clear that the 
bidding and contracting, and thus the fixing of the time limit and 
the amount of liquidated damages for failure to complete on time, 
were on the basis that certain mentioned conditions might occur 
during prosecution of the work, justifying authorization of an ex- 
tension of hours of labor during continuance of such condition, and 
it seems clear, also, that an actual labor shortage of such character 
as to endanger contractor’s ability to complete on time would be 
within such possible occurrences. On the basis of the foregoing 
you are advised that if, in giving consideration to contractor’s re- 
quest and showing in the matter, you should find and determine as a 
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fact and on the recommendation of the contracting officer that a labor 
shortage now exists in the vicinity of the contract work and of such 
character as to endanger contractor’s ability to complete its contract 
within the time limit fixed therein, no objection by this office will be 
required to an authorization by you for extension of the working 
hours on work to be performed under the contract from 30 to not 
more than 40 hours per week during the continuance of such condi- 
tion of labor shortage, and that such course will not affect adversely 
the Government’s interests under the liquidated damage provision of 
the contract. 


Your first question is answered accordingly, making it unnecessary 
at this time to answer your second question. 


(A~74553) 


ADVERTISING—BIDDERS—PRIOR APPROVAL BY ADMINISTRATIVE 
OFFICE 


There is no statutory authority for the inclusion in advertised specifications for 
overhaul of aircraft engines for the Bureau of Air Commerce, of a provi- 
sion limiting competition to bidders who have previously received the 
approval of that Bureau. 


Comptroller General McCarl to the Secretary of Commerce, May 23, 1936: 
There has been received your letter of April 27, 1936, as follows: 


In connection with the overhaul of aircraft engines for the Bureau of Air 
Commerce, there is proposed to be inserted in all advertisements for bids for 
such work, a provision reading as follows: 

“Qualifications of bidders.—Only the bids of the original manufacturer of the 
engine or repair stations approved by the Bureau of Air Commerce for engine 
repairs and overhaul and which have ample equipment and experience for the 
purpose will be considered.” 

Pursuant to the Air Commerce Act of 1926, as amended, the Bureau of Air 
Commerce has issued amended Aeronautics Bulletin No. 7-H governing the 
alteration and repair of aircraft. This bulletin, approved by the Secretary of 
Commerce December 23, 1985, was made effective January 1, 1936. These regu- 
lations deal with the alteration and repair of structural components of aircraft 
rated as airworthy, the alteration and overhaul of approved engines, the altera- 
tion, repair, and overhaul of approved propellers, and the repair of instruments 
used in aircraft rated as airworthy. Provision is made therein for the submit- 
tal of documentary evidence and information as to repairs, for the submittal of 
technical data regarding alterations, for the inspection of alterations and 
major repairs to airplane structures, and for the approval by the Secretary of 
Commerce of repair stations by specific classifications. This bulletin also deals 
with the required technique and practices in making repairs, alterations, or 
overhauls, and provides for specified equipment, facilities, and supplies for 
approved repair stations, according to the class of work done. The previous 
bulletin specified the equipment for approved stations for aircraft work other 
than for the overhaul of aircraft engines. The bulletin as now amended also 
covers equipment for approved stations for engine overhaul work. 

At the present time there is being included in all specifications for airplane 
engine overhauls, the following provision: 

“Qualifications of bidder—Only the bids of the original manufacturer of 
the engine or of repair stations which have ample equipment and experience 
for the purpose will be considered.” 
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It will be geen that the proposed provision provides for the prior approval 
of the station by the Bureau of Air Commerce in addition to having ample 
equipment and experience before bids will be considered. The provision now 
in use merely requires the stations to have ample equipment and experience. 

Bearing in mind that the regulations above referred to were promulgated 
to cover the whole industry, your opinion is respectfully requested as to 
whether this Bureau may require, before a bid is considered, the approval 
of a station by the Bureau’s own representative in accordance with the 
revised bulletin 7-H. 

The purposes and provisions of section 3709, Revised Statutes, 
require that specifications be so drawn that there may be free and 
open competition among qualified persons and concerns who desire 
to bid for Government business. The inclusion in specifications of 
the provision suggested by you would result in making approval 
by the Bureau of Air Commerce prior to the submission of bids a 
condition precedent to the right of a citizen to make a proposal for 
engine repairs and overhaul on airplanes, no matter how ample 
may be the equipment and how broad the experience and ability of 
the bidder to perform the service required. It is, of course, the 
duty of the administrative department or independent agency in- 
volved to investigate the responsibility and ability of a low bidder 
before award of a contract, and if the facts justify determination 
that, owing to lack of ability, experience, facilities, or financial 
resources or backing, such low bidder is not competent to perform 
the work involved, the United States is not required to accept the 
lowest: bid received. However, there appears no statutory author- 
ity for limiting competition to bidders who have previously received 
the approval of the Bureau of Air Commerce in any or all of these 
respects (8 Comp. Gen. 252; A-34151, Dec. 19, 1930; 14 Comp. Gen. 
305). 

The provision which you state is now included in specifications 
for work of this character would appear to afford sufficient protec- 
tion against irresponsible or unequalified bidders, for it provides 
that only “repair stations which have ample equipment and experi- 
ence for the purpose will be considered.” If, upon proper investi- 
gation after bids are opened, the facts show a low bidder to be 
lacking in equipment and/or experience, acceptance of its bid would 
not be imperative. It may be said, however, that the provision as 
it now stands may not be invoked as authority for rejection of the 
low bid merely upon administrative conclusion that the bidder is 
lacking in equipment or experience, and where an otherwise accept- 
able low bid is rejected on that ground, the facts presented should 
be sufficient to justify any excess expenditure of Government 
moneys. A-~34151, December 19, 1930. 

I have to advise that the amendment of the clause involved as 
suggested by you would be in contravention of statutory require- 
ments and may not be approved. 
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(A-74912) 


POST OFFICE DEPARTMENT—MAILS—TRANSPORTATION BY AIR AT 
REGULAR RATES 


There is no authority for transportation, at regular postage rates, of mail by 
air as a star route service merely to expedite delivery. 


Comptroller General McCarl to the Postmaster General, May 23, 1936: 
Reference is had to your letter of May 6, 1935, as follows: 


It is desired to present for your consideration and decision, the question of 
providing a star route from Miami to Key West, Florida, to handle first-class, 
newspapers, and special delivery, and special handling parcel-post mails on a 
highly expedited schedule requiring a means of transportation capable of a 
greater speed than is obtainable with land vehicles. 

The Florida Keys were visited last fall by a terrific tornado which damaged 
the tracks of the Florida East Coast Railway to the extent that no attempt has 
yet been made to make repairs, as the company is without funds to undertake the 
rebuilding work and the matter is now in the hands of the courts with no 
prospect of an early decision as to the final outcome of the case. 

At the present time the passenger train terminus of the line is Miami, which 
makes Miami the mail supply base for all points from there to the end of the 
keys at Key West. 

Key West is a city of some twelve thousand people and the business interests 
there are naturally dependent upon adequate mail facilities if they are to 
survive. 

Prior to the tornado a through mail train from New York arrived at 11:50 
a. m., and left at 5:40 p. m., permitting business correspondence to be answered 
on the day of receipt. 

A temporary star route to handle all classes of mail at a rate of $21,197 per 
annum or about $58.00 per day is now in effect. This star route, which is 184 
miles long, is scheduled to leave Miami on receipt of mails from the New York 
train but not later than 9:30 a. m. and arrive Key West in 7 hours, supplying 
certain intermediate offices en route. On the return, the schedule is to leave 
Key West at 1 p. m. and arrive Miami 9:30 p. m., connecting the New York 
train. 

The contractor carries the mails in a truck frony Miami to Upper Matecumbe 
Key and from No Name Key to Key West. Between Upper Matecumbe Key 
and No Name Key, distance of about 40 miles, a power boat is used, and mails 
have to be transferred from truck to boat and from boat to truck at each end 
of the boat run, 

Motor vehicles operated over the highway now in use and power boats between 
the points where the highway was destroyed is the only available means of 
travel. 

This schedule does not permit business letters to be received at Key West 
until the northbound star route has departed, and a full business day is lost. 

In view of the importance of Key West from a business standpoint, it is 
desired to overcome its isolation to some extent by establishing a fast direct 
mail service over another star route from Miami for handling only preferential 
classes of mail at the regular rates of postage with no intermediate stops and 
on a schedule of about three hours in each direction with arrival at Key West 
about 11 a. m. and a departure about 4 p. m. 

The only conveyances capable of such a schedule are airplanes, and bids for 
service by that type of transportation are at hand, the rates being from $60 
to $75 per day. 

As the laws governing the establishment of star routes do not restrict the 
transportation of the mails to a particular type of conveyance, it is requested 
that you advise this Department whether it may properly enter into a contract 
for star route service where the mails can be carried only by airplane and meet 
the schedule outlined in the advertisement for bids. 
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While it may be true, as stated in your letter, that the laws relating 
to star routes do not specifically prescribe the particular means of 
conveyance to be used in the performance of service thereon, there 
have been enacted specific laws for the transportation of mail by air, 
and the provisions in the existing air-mail laws, indicate not only 
that such method of mail transportation should be considered on 
a basis different than other mail transportation but clearly show 
that star-mail routes and air-mail routes should be established and 
used for the transportation of different mail matter. 

If it be determined from an administrative standpoint that an air- 
mail route should be established between Miami and Key West to 
supplement the present mail-transportation service between those two 
points or for other reasons, the mail matter transported on such route 
should be limited as on other air-mail routes to mail matter upon 
which a proper air-mail postage rate has been paid as required by 
the act of June 12, 1934 (48 Stat. 933), and not as appears to be the 
present proposal to carry by air mail upon which the air-mail postage 
has not been paid. 

In specific answer to the question submitted, I have to advise that 
in view of the statutory provisions relating to air-mail transportation 
fixing a special postage rate and providing other conditions under 
which air-mail contracts may be let, you are not authorized to con- 
tract for the transportation of regular mail between Miami and Key 
West by air as a star-route service merely for the purpose of expe- 
diting the delivery of mail as compared with the time required by 
other available means. 


(A-51628) 


RESETTLEMENT ADMINISTRATION—EMPLOYEES ENGAGED ON 
SEVERAL PROJECTS—FUNDS CHARGEABLE 


Employees’ services so general or divided between various Resettlement Ad- 
ministration projects as to make the charging of the cost thereof to a 
particular project difficult of ascertainment should be charged to funds 
allocated for administrative expenses, the establishment of a revolving 
fund for charging in such cases being unauthorized, but if later found 
more properly chargeable to one or more projects an adjustment may be 
authorized by the General Accounting Office upon a proper showing of 
facts. 


Comptroller General McCarl to the Administrator, Resettlement Administra- 
tion, May 25, 1936: 
Consideration has been given your letter of March 4, 1936, as 
follows: 
At a conference recently had with representatives of your Office of Investi- 


gation, it was suggested that we request your opinion and ass’stance with 
reference to a problem with which we have had much difficulty. 
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Each of the projects of the Resettlement Administration is financed by 
an allotment made out of a specific sum allocated by the President for such 
project. The majority of the expenditures with reference to a specific project 
are directly chargeable to it, and can readily be paid directly out of the 
specific allocation created for such project. Difficulties have arisen, however, 
with reference to expenditures which are not thus readily chargeable. 

In numerous instances services for several projects are rendered by the 
same employees during a single payroll period. While charges for these 
services are allocated to the various specific projects, either on the basis of 
actual time records or reasonably accurate estimates, the most practicable 
and efficient method of paying for such services, although rendered on several 
projects, is by a single disbursement. Otherwise, if we were to pay for such 
disbursements by checks made out according to the actual time spent on each 
project, thus necessitating the placing of an employee on several payrolls 
during one payroll period, the accounting and other mechanical difficulties 
resulting therefrom would create serious obstacles to the efficient operation 
of this Administration. 

To convey some idea of the many services which are involved, and which 
may be utilized on several projects during a single pay-roll period, a statement 
of the nature of some of these services may be of assistance. Many of the 
expenditures for the services under discussion are directly incurred in the 
planning, designing, supervising, administering, and developing of projects, 
which services come to rest on a specific project long enough to be allocated 
to such project. Under your rulings, such services are allocable to project 
costs whether they are performed on the project itself or away from the site of 
the project. Project expenditures on the site of the project include preliminary 
work and investigations ; services directed towards land purchase, improvement, 
and development; and services involved in the construction, maintenance, and 
operation, and administration and supervision of projects. 

Off-site expenditures for services are chargeable to the cost of a particular 
project either where accurate knowledge is had or where a reasonable estimate 
may be made as to the length of time the specific services were incurred on spe- 
cific projects, or where it is possible to apportion to the individual projects on 
a percentage basis the total amount of time during which a group of services 
was incurred on a number of projects over a pay roll period. Services em- 
braced in such off-site expenditures are the services of architects, draftsmen, 
engineers, appraisers, option takers, etc., whether engaged in Washington or in 
the field. 

In an attempt to observe your rulings on this problem and charge expendi- 
tures properly allocable to specific projects to such projects, we have been ob- 
serving a certain procedure. This was to be handled in the following manner: 
It was proposed to designate one project within the State wherein a regional 
office ef this Administration was located, and convenient to such office, and 
immediately to allot under the allocation for such project enough funds to 
enable us to charge in and clear out off-site expenditures for all of the projects 
within such region. To facilitate this procedure with respect to pay rolls, it was 
contemplated accompanying each pay roll with a distribution sheet showing the 
proper allocation of the pay roll, together with the use of Form 1080s for each 
project, thus ultimately charging each project with those expenditures properly 
chargeable to it. In an endeavor to reach this result, it was believed necessary 
to follow such procedure, and we knew of no other practicable method of 
properly handling those costs which should be charged to a particular project. 

As indicated above, a conference was had recently with representatives of the 
Office of Investigation of the General Accounting Office, in an endeavor to seek 
some alternative procedure which would not only be within your rulings on 
similar problems, but which would further be practicable. It was suggested at 
that time that we request your formal opinion and advice as to whether we 
might establish funds as clearing accounts and apply through the Bureau of 
the Budget for Presidential reallocation of funds in order to accomplish such 
purpose. With such accounts created by the reallocation of funds by the 
President, to be set up in Washington and the field offices of the Resettlement 
Administration, salaries, travel expenses, and procurements applicable to a 
particular project may be charged into such an account, provided the project is 
financed from the allocation for which the specified account is established. If 
the establishment of such funds meets with your approval, we contemplate 
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the use of Form 1080, or some similar form which you may suggest, to aid in 
properly clearing out expenses from the accounts so set up and charging them 
to the specific projects. 

It is our belief that such clearing accounts will be a solution of the problems 
indicated in this letter. We know of no alternative which will permit us both 
properly and expediently to charge to specific projects not only those expendi- 
tures directly and readily chargeable to such projects, but also those expendi- 
tures set forth herein which are not thus readily chargeable. We realize that 
unless such expenditures are properly charged to specific projects, it will be 
impossible accurately to ascertain the cost of each project. Your opinion is 
therefore requested not only upon the procedure proposed herein, but as to any 
other method of handling the situation which you may recommend. 

We have this day written to the Acting Director of the Bureau of the 
Budget asking that he request the President to make certain reallocations spec- 
ified in our letter, for the purposes indicated herein. This procedure is, of 
course, subject to your approval. A copy of such letter is attached hereto. 

In view of the urgent need for obtaining some procedure which will enable 
us properly to approach this problem, and due to the fact that the problem is of 
pressing and immediate importance, your early advice would be greatly appre- 
ciated. 


There appears nothing in the Emergency Relief Appropriation 
Act of April 8, 1935 (49 Stat. 115), which can be construed as 
authorizing an allocation for a revolving fund such as here pro- 
posed. Allocations to your Administration have been made for 
administrative expenses and for various classes of projects. It 
would seem that services which are so general or so divided between 
various projects as to make it difficult to ascertain whether or to 
what extent the cost thereof is properly chargeable directly to a 
particular project or projects should be regarded as involving ad- 
ministration expenses, rather than project expenses. That is to say, 
all expenditures which cannot readily be shown to relate to a par- 
ticular project should be made under the administrative expense 
allotment. See, in this connection A-66999, November 9, 1935. 
Should it later develop that certain expenses so paid are more 
properly for charging to one or more projects, an adjustment between 
the proper funds may be authorized by this office upon a proper 
showing of the facts. But, be that as it may, there appears to be 
no legal basis nor necessity for establishing an off-site expenditure 
fund. 


Your submission is answered accordingly. 


(A~75704) 


BITUMINOUS COAL CONSERVATION ACT OF 1935—UNCONSTITUTION- 
ALITY—SUBSEQUENT AVAILABILITY OF APPROPRIATION 


The appropriation for salaries and expenses, National Bituminous Coal Com- 
mission, made by the Supplemental Appropriation Act for 1936, approved 
February 11, 1936 (49 Stat. 1119) is available subsequent to the decision 
of the Supreme Court of the United States of May 18, 1936, for salaries 
and expenses of the Commission to the extent necessary to the performance 
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of such of the duties imposed upon it by the act of August 30, 1935 (49 
Stat. 1007) as are not connected with the activities negatived by said 
Court. 


Comptroller General McCarl to the Secretary of the Interior, May 25, 1936: 

Consideration has been given your letter of May 23, 1936, request- 
ing decision as to whether the appropriation made in the Supple- 
mental Appropriation Act, fiscal year 1936, approved February 11, 
1936, for the salaries and expenses, National Bituminous Coal Com- 
mission, are now available for use by the Commission in carrying 
out the duties imposed upon it by sections 16 and 18 of the Bitu- 
minous Coal Conservation Act of 1935, approved August 30, 1935, 
49 Stat. 1007, in view of the decision of the Supreme Court of the 
United States of May 18, 1936, in the case of Carter v. Carter Coal 
Company, et al. 

Stated briefly, the decision of the Supreme Court held unconstitu- 
tional those portions of the statute that provided for a tax on bitu- 
minous coal, and the formulation and enforcement of a bituminous 
coal code regulating wages and hours of labor of employees in that 
industry. It also held, without passing upon their constitutionality, 
that the provisions for price-fixing were so related to and dependent 
upon the labor code that the former having been held bad, the 
price-fixing provisions must also fall. 

The decision of the court did not declare the entire act of August 
30, 1935, unconstitutional, it being expressly stated that: 

If there be in the act provisions, other than those we have considered, that 


may stand independently, the question of their validity if left for future 
determination when, if ever, that question shall be presented for consideration. 


Sections 15, 16, and 18 of the Bituminous Coal Conservation 
Act (49 Stat. 1007), are as follows: 


Sec. 15. If any provision of this act, or the application thereof to any person 
or circumstances, is held invalid, the remainder of the act and the application 
- such provisions to other persons or circumstances shall not be affected 
thereby. 

Seo. 16. The Commission shall study and investigate the matter of increas- 
ing the uses of bituminous coal and the problems of its importation and ex- 
portation; and shall further investigate— 


(1) The economic operations of mines with the view to the conserva- 
tion of the national coal resources. 

(2) The safe operation of mines for the purpose of minimizing working 
hazards, and for such purpose shall be authorized to employ the services 
of the Bureau of Mines. 

(3) The rehabilitation of mine workers displaced from employment, 
and the relief of mine workers partially employed. The Commission's 
findings and recommendations shall be transmitted to the proper agency 
of the Government for relief, rehabilitation, and subsistence homesteads. 

(4) The problem of marketing to lower distributing costs for the benefits 
of consumers, 

(5) The Commission shall, as soon as reasonably possible after its 
appointment, investigate the necessity for the control of production of 
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bituminous coal and methods of such control, including allotment of out- 
put to districts and producers within such districts, and shall hold hear- 
ings thereon, and shall report its conclusions and recommendations to the 
Secretary of the Interior for transmission by him to Congress not later 
than January 6, 1986. 


Sec. 18. To safeguard the interests of those concerned in the mining, trans- 
portation, selling, and consumption of coal, the Commission is hereby vested 
with authority to make complaint to the Interstate Commerce Commission 
with respect to rates, charges, tariffs, and practices relating to the transporta- 
tion of coal, and to prosecute the same. Before proceeding to hear and dis- 
pose of any complaint filed by another than the Commission, involving the 
transportation of coal, the Interstate Commerce Commission shall cause the 
Commission to be notified of the proceeding and, upon application of the 
Commission, shall permit the Commission to appear and be heard. The Inter- 
state Commerce Commission is authorized to avail itself of the cooperation, 
services, records, and facilities of the Commission. 

It would thus appear there are imposed upon the Commission by 
said sections 16 and 18 certain duties which may be exercised with- 
out reference to the portions of the act nullified by the decision of 
the Supreme Court; and in view of the provisions of section 15 of 
the act, the continued existence of the Commission and the perform- 
ance by it of the said duties so imposed by sections 16 and 18, swpra, 
are not negatived by the Court’s decision. 

The appropriation for salaries and expenses, National Bitumi- 
nous Coal Commission, made by the Supplemental Appropriation 
Act for 1936, approved February 11, 1936, is, broadly, for all neces- 
sary expenses “in performing the duties imposed upon said Com- 
mission by the Bituminous Coal Conservation Act of 1935”, and, 
therefore, will be available for the salaries and expenses of the 
Commission to the extent necessary to enable it to perform such of 
the duties imposed upon it by said sections 16 and 18 of the act of 
August 30, 1935, as are not connected with the activities negatived 
by the Court’s decision. 


The question presented is answered accordingly. 


(A-71669) 


CONTRACTS—-TAX-EXEMPT ARTICLES—REVENUE ACT OF 1935— 
DISPOSITION OF USED EQUIPMENT 


Where an otherwise acceptable low bid is received from a bidder not a manu- 
facturer, producer, or importer, in connection with articles or supplies 
on which there has been imposed an excise tax by the Revenue Act of 
1932, as amended, it may be assumed that the bid price includes the tax 
for purpose of award, and inquiry of such bidder as to tax inclusion 
prior to award and after opening of the bids, being in the nature of a 
negotiation, is unauthorized. 

Advertisements for the procurement of new equipment for the Government 

involving also the disposition of used equipment should require cash bids 

on the used equipment as well as trade-in allowances. 
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Comptroller General McCarl to the Secretary of the Interior, May 26, 1936: 


There has been received your letter of February 26, 1936, as 
follows: 


Reference is made to your decision A-67600, dated January 7, 1936, to the 
Secretary of the Navy, in which you have stated in regard to the “Manufac- 
turers’ Excise Tax” imposed by title IV of the Revenue Act of 1932 as amended 
by the act of May 10, 1934 (48 Stat. 762), on articles listed therein that “the 
necessity for deduction of the tax from the bid price either prior to or 
subsequent to award does not appear under the circumstances.” 

There is given below a résumé of two bids received for the purchase of a 
2-door sedan, one of which includes this tax and the other of which excludes it. 
From a comparison of these bids it would appear that to make an award based 
upon the prices submitted, without deducting the amount of the tax from the 
price quoted by the bidder who included the tax in his bid, would not in all 
— result in awarding the contract to the lowest bidder. The case is as 
ollows : 

On December 26 the superintendent of the Five Civilized Tribes Agency of 
the Indian Service opened bids for the purchase of one 2-door sedan for delivery 
at either the bidder’s shipping point or Muskogee, Oklahoma. Only two bids 
were received, one from the General Motors Corporation who stated therein 
that its price did not include the manufacturers’ excise tax, and the other from 
the Fast Motor Company which made no mention whatever of the tax. The 
bids are as follows, with the amount of land-grant freight added to the bidder's 
delivery point prices and time discounts deducted, where offered, in order to 
show comparable prices delivered at Muskogee: 


BIDDERS’ DELIVERY POINT PRICES 


Bid no. 1: 
Fast Motor Company; f. o. b. Detroit 
Less trade-in allowance 
Plus Government freight 


Net price delivered 


Bid no. 2: 
yeneral Motors Corporation ; f. o. b. Leeds, Mo 
No trade-in allowance. 
Plus Government freight 
Less 5% time discount on factory price 


ee COI CI ini crcerntntecctiimetiti sindbis 


PRICES DELIVERED MUSKOGEE, OKLAHOMA 


Bid no. 1: 
Fast Motor Company 
Less trade-in allowance 


Net price delivered 


Bid no. 2: 
General Motors Corporation 
No trade-in allowance. 
Less 5% time discount on delivered price 


Net price delivered 583. 31 


From the foregoing it would appear that the lowest price obtained was that 
of the General Motors Corporation, offering delivery f. 0. b. Muskogee for 
$583.31. As has been stated, this company stated in its bid that its price did 
not include the manufacturers’ excise tax; therefore, to ascertain whether the 
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bids were on a Comparable basis, the purchasing officer of this Department asked 
the Fast Motor Company to advise whether or not the tax was included in its 
vid, and if so, in what amount. The Fast Motor Company replied that the tax 
was included in the amount of $16.50. This amount was then deducted from 
$595, the net bid of the Fast Motor Company, and resulted in a price of $578.50 
for the car delivered Muskogee. This being the lower bid of the two, award was 
accordingly made to the Fast Motor Company. 

Inasmuch as your office has always insisted that the low bid be accepted if in 
accordance with the specifications, it will be appreciated if you will advise me 


whether the action of the purchasing officer in deducting the excise tax was not 
correct. 


If the action was correct it would appear that the provision with respect to 
any existing Federal tax (suggested by you on page 6 of your decision A-67600) 
would not apply, but that it would be proper to insert in advertisements a simple 


question as to whether or not prices quoted included the excise tax; if so, the 
amount thereof. 


If the action was not correct it would appear that the statement in your deci- 
sion, i. e., “no other provision with respect to any existing Federal tax should 
appear in the bid or contract”, would operate to eliminate paragraph 5 under 
“Conditions” in U, S. Standard Form 33 (revised). I shall appreciate advice, 


therefore, as to whether paragraph 5 is to be eliminated from future adver- 
tisements. 


It was pointed out in A-67600, 15 Comp. Gen. 588, that the Revenue 
Act of 1932, as amended, and the regulations of the Commissioner of 
Internal Revenue, pursuant thereto, leave a bidder at liberty either 
to include or exclude the excise tax in prices bid to the Government. 
Whether a bid submitted includes or excludes the tax is of concern 
to the department involved only for the purpose of determining which 
is the lowest bid and whether the successful bidder will be entitled 
to a certificate for the purpose of obtaining abatement or refund of 
the tax. For the purpose of award, bids are to be evaluated as made. 
After bids are opened and the prices made public, a bidder should 
not be permitted to change his bid in any way. The action of the 
purchasing officer in this instance was in effect a negotiation with 
the high bidder after the bids were opened and prices known, giving 
the bidder an opportunity to cut its price below that of its competitor, 
and was not proper. ; 

Furthermore, it does not appear from the record that the Fast 
Motor Co. is a manufacturer of automobiles. The clause relative 
to excise taxes suggested in 15 Comp. Gen. 588, states that it is to 
be executed only where the bidder is the manufacturer, producer, or 
importer of the article offered which is subject to excise tax under 
the Revenue Act of 1932, as amended. Where an otherwise accept- 
able low bid is received from a bidder not a manufacturer, pro- 
ducer, or importer, no inquiry as to inclusion or exclusion of the 
tax is necessary, because in the absence of an affirmative showing 
to the contrary, it may be assumed that the prices bid by such a 
dealer include the tax as a part of the bid price and no certificate 
should be issued to the contractor for the purpose of obtaining 
exemption from, or refund of, the excise tax. 
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In the present instance the delivered price bid by the Fast Motor 
Co. on the new car was $695, which was inclusive of a trade-in 
allowance of $100 for the old automobile. The delivered price bid 
by General Motors Corporation on a new car was $614.01, less 5- 
percent discount, or $583.31, with no trade-in allowance for the 
old car. The difference in delivered price between the two bids for 
the new car, therefore, was $111.69. If the bid of the General 
Motors Corporation had been accepted the Government would have 
retained the possession of the used.car and any amount that might 
have been realized from its sale would represent a saving over the 
bid of the Fast Motor Co. in any event. It would appear to be 
manifest that, irrespective of the inclusion or exclusion of the 
excise tax, the action of the contracting officer, in accepting the bid 
of the Fast Motor Co., not only did not effect a saving, but resulted 
in a very material excess cost to the Government. Also, insofar as 
your submission discloses, bids were not solicited for cash prices 
for the used car. If this be true, the advertisement was not in 
conformity with the decisions of this office to the effect that cash 
prices as well as trade-in allowances should always be solicited on 
used equipment to be disposed of by the Government. (See 7 Comp. 
Gen. 230, and cases cited; A~71634, 15 Comp. Gen. 811.) 

It follows from the foregoing that the procedure followed in this 
case was not only unauthorized but to the prejudice of the Govern- 
ment. 

Relative to your question as to whether paragraph 5 of Condi- 
tions on Government Standard Form No. 33, revised, should be 
eliminated, it is believed that a paragraph substantially in the form 
suggested in 15 Comp. Gen. 588, would be a sufficient provision 
with reference to taxes. 


(A-73453) 


AVIATION PAY—ARMY OFFICER INJURED WHILE PILOTING 
COMMERCIAL PLANE 


An officer in the Air Corps of the Army under orders to participate regularly 
and frequently in aerial flights, who is injured while making an unauthor- 
ized flight in a commercial airplane for his personal convenience and 
pleasure, is not incapacitated from flying by reason of an “aviation acci- 
dent” within the provisions of the applicable law and regulations, and 
is not entitled to additional pay for aviation duty during the period of 
incapacity. 


Comptroller General McCar] to Lt. Col. C. Newton, Jr., United States Army, 
May 26, 1936: 

There was duly received your letter of March 17, 1936, requesting 

decision whether you are authorized to make payment on voucher 
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transmitted therewith in favor of First Lt. Stanley R. Stewart, 
Air Corps, United States Army, in the amount of $262.50, covering 
his claim for flying pay from August 1, to October 31, 1935, and 
from February 1 to 10, 1936, by reason of an aviation accident sus- 
tained July 29, 1935, while piloting a commercial airplane. 

The Official Army Register, 1936, at page 668, shows that Lieu- 
tenant Stewart is a commissioned officer in the Air Corps of the 
Army, and is rated aircraft pilot and aircraft observer, and it 
appears he was assigned to duty at Hensley Field, Tex., and was 
under orders issued by the War Department, Chief of Air Corps, 
Personnel Orders No. 264, dated November 10, 1933, required to 
participate regularly and frequently in aerial flights. Operation 
Orders No. 86, headquarters, Hensley Field, dated July 29, 1935, 
directed a training flight as follows: 

1. Under the provisions of sec. III, Circular No. 36, War Department, dated 
June 25, 1935, 1st Lieut. Stanley R. Stewart, Air Corps, pilot, with Private 
First Class Otho Flippin, 6239756, A. C., as passenger, will proceed by air 
in o-19B airplane AC No. 30-149 to Laredo, Texas, via Randolph Field, this 
date, for the purpose of air navigation training, leaving this station not earlier 
than 6:30 a. m., and returning from Laredo via Randolph Field not later 
than sundown this date, departing from Randolph Field after dark this date 
and arriving station not later than midnight, for the purpose of day and night 
air navigation training. 

Pursuant to these orders the officer landed at Laredo, Tex., about 
1:50 p. m., July 29, 1935. While at Laredo, prior to commencing 
the ordered return flight, Lieutenant Stewart reported his move- 
ments as follows: 
At Laredo, I inspected a civilian airplane which I contemplated purchasing. 
After inspecting the airplane on the ground, I decided to take it up for a 
flight test. Private Flippin volunteered to accompany me. I flew the air- 
plane for about 20 minutes, and put it thru various maneuvers, and it seemed 
all right, so I put it into a spin at 2,700 feet. After about two turns, I tried 
_ to get it out of the spin, but it wouldn’t stop spinning. I put the stick and 
throttle forward and attempted to gain speed and fly it out, but that didn’t 
work. I then decided that I couldn’t get it out of the spin and tried to see 
how much altitude was left. It was spinning so fast, I couldn’t determine 
the altitude, but decided to jump anyway, and yelled: “Jump!” to Private 
Flippin. I unfastened my belt and tried to get out, but the airplane struck 
the ground before I could get out of the cockpit. We must have had only 
about 100-200 feet when I yelled: “Jump!” 

In the crash which occurred at about 2:15 p. m., the officer re- 
ceived injuries diagnosed as “(1) Fracture, simple, compression, 
slightly involving the anterior half of the superior articular margin 
of the bodies of the first and second lumbar vertebra; (2) con- 
cussion, cerebral, moderately severe.” He was removed from the 
scene of the crash to the post hospital, and was transferred July 30, 
1935, to Station Hospital, Fort Sam Houston, Tex. He was trans- 
ferred from hospital to duty February 11, 1936, and thereafter 











DECISIONS OF THE COMPTROLLER GENERAL 1035 


during the remainder of that month he performed 17 flights, total- 
ing 3 hours, 20 minutes in the air. 

Section 13 (a) of the act of June 4, 1920 (41 Stat. 768), as 
amended by section 20 of the act of June 10, 1922 (42 Stat. 632), 
and section 2 of the act of July 2, 1926 (44 Stat. 782), provides: 

* * * Officers and enlisted men of the Army shall receive an increase 
of 50 per centum of their pay when by orders of competent authority they 
are required to participate, regularly and frequently, in aerial flights; and 
when in consequence of such orders they do participate in regular and fre- 
quent aerial flights as defined by such Executive orders as have: heretofore 
been, or may hereafter be, promulgated by the President: * * 

Paragraph 1 (g) of the Executive Order No. 5865, dated June 
27, 1932, defines an aviation accident, as follows: 

The term “aviation accident”, as used in these regulations, shall be con- 
strued to mean an accident in which an officer, warrant officer, or enlisted 
man who is required to participate regularly and frequently in aerial flights 


is injured while an occupant of an aircraft or as the result of jumping from, 


being thrown from, or being struck by, an aircraft or any part or auxiliary 
thereof. 


and paragraph 10, prescribed the flight requirements as follows: 


For personnel of the Army * * * who are required by competent author- 
ity to participate regularly and frequently in aerial flights, the following re- 
quirements are prescribed, Provided, That any officer, warrant officer, or en- 
listed man who has been required to participate regularly and frequently 
in aerial flights by orders of competent authority and who as a result of 
such orders has participated regularly and frequently in aerial flights, as 
defined in this Executive order, and who subsequently becomes incapacitated 
for flying by reason of an aviation accident shall not be required to perform 
such aerial flights during such incapacity for a period not to exceed three 
months following the date of said accident: 

While this officer’s commanding officer was authorized by AR 95- 
15, paragraph 11, to permit him to fly other than Government- 
owned aircraft, and it is shown such permission had been given 
to him, the flight appears to have been voluntarily made. As the 
officer was injured while making a flight for his personal con- 
venience and pleasure, and in which he was not required to partici- 
pate by orders of competent authority, he was not incapacitated 
from flying by reason of an “aviation accident”, within the provi- 
sions of the cited law and regulations. 

It appears the officer was physically unfit for flying and per- 
formed no flights from August 1, 1935, to February 11, 1936, and 
under the provisions of paragraph 12 of the cited Executive order, 
presumably, he was suspended from flying during such period. You 
are advised that payment is not authorized on the voucher which 
will be retained in this office. 
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(A-74801) 


OFFICERS AND EMPLOYEES—REEMPLOYMENT AFTER 
RETIREMENT—RETIREMENT BENEFITS 





A retired civilian Government employee hired in connection with the furnish- 
ing by the Department of Commerce of statistical compilations to a private 
concern is not entitled to retirement benefits after such employment not- 
withstanding the work is to be performed with funds received from the 

private concern. 


Comptroller General McCarl to the President, United States Civil Service Com- 
mission, May 26, 1936: 


Consideration has been given your letter of May 2, 1936, as 
follows: 


Mr. Edwin F. Ludwig was involuntarily separated from his position as 
clerk, Statistical Division, Department of Commerce, on July 31, 1983, and 
was granted annuity under section 8 (a) of the Independent Offices Appropria- 
tion Act, 1934, approved June 16, 1933, at the rate of $1,158.00 per annum, 
effective August 1, 1933, with an increase to $1,200.00 per annum, effective 
April 22,, 1940, when he will attain the regular retirement age for his group, 
70 years. 

Section 8 (a) reads in part as follows: 

“If and when any such annuitant shall be reemployed in the service of the 
District of Columbia or the United States (including any corporation the 
majority of the stock of which is owned by the United States), the right 
to the annuity provided by this section shall cease and the subsequent annuity 
rights of such person shall be determined in accordance with the applicable 
provisions of retirement law existing at the time of the subsequent separation 
of such person from the service.” 

Under the provisions of the above section and your decisions of November 
11, 1983 (13 Comp. Gen. 133) and November 30, 1934 (14 id. 425), the re- 
employment in the Government service of a former employee retired there- 
under would again place the individual concerned within the operation of 
the retirement law, and his subsequent annuity rights would be dependent 
upon the circumstances surrounding his separation from the service and the 
law in effect at that time. Therefore, if such annuitant is reemployed by the 
Government and involuntarily separated prior to reaching the automatic or 
optional retirement age, he would be entitled only to a reduced annuity under 
section 7 of the act of May 29, 1930, section 8 (a) by its terms having expired 
on June 30, 1935, as regards the granting of benefits thereunder. 

The act of May 27, 1935 [49 Stat. 293], which authorizes the Department of 
Commerce to make special statistical studies upon payment of the cost reads 
in part: 

“Sec. 2. All moneys hereafter received by the Department of Commerce in 
payment of the cost of such work shall be deposited in a special account to 
be administered under the direction of the Secretary of Commerce. These 
i moneys may be used, in the discretion of the Secretary of Commerce, and 
notwithstanding any other provision of law, for the ordinary expenses in- 
cidental to the work and/or to secure in connection therewith the special 
services of persons who are neither officers nor employees of the United States.” 

Under the authority of the above act, the Department of Commerce has re- 
ceived a certain sum from a private concern for the preparation of a report 
embodying information desired by the concern. This money has been ¢e- 
posited and credited in accordance with your decision of August 20, 1935, 
A-44005. 

The Bureau of Foreign and Domestic Commerce hires the persons for this 
specific work and in the instant case desires to utilize the services of Mr. 
Ludwig. The person selected would work regular departmental hours under 
the supervision of the Chief, Foreign Trade, Statistical Division, and would 
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be paid from these trust funds by check drawn by the chief disbursing officer, 
Treasury Department. No formal appointment is issued, and no record of 
such service is maintained by the Appointment Division of the Commerce 
Department. 


In view of the source of funds from which payment is made and the infor- 
mality of appointment, your decision as to what effect such appointment would 
have on Mr. Ludwig’s annuity is requested. 


Section 1 of the act of May 27, 1935 (49 Stat. 292), provides: 


That the Department of Commerce be, and hereby is authorized, within the 
discretion of the Secretary of Commerce, upon the written request of any 
person, firm, or corporation, to make special statistical studies relating to 
foreign trade, domestic trade, and other economic matters falling within the 
province of the Department of Commerce; to prepare from its records special 
statistical compilations; and to furnish transcripts of its studies, tables, and 
other records, upon the payment of the actual cost of such work by the 
person, firm, or corporation requesting it. 

Section 2 of the said act, which is quoted in your letter, directs 
that the moneys received for such services be deposited in a special 
account and used, under the direction of the Secretary of Commerce, 
for expenses incident to the work. 

Section 20 of the Permanent Appropriation Repeal Act of June 
24, 1934 (48 Stat. 1233), provides in pertinent part: 

* %* * Hereafter moneys received by the Government as trustee analo- 
gous to the funds named in subsections (b) and (c) of this section, not other- 
wise herein provided for, except moneys received by the Comptroller of the 
Currency or the Federal Deposit Insurance Corporation, shall likewise be 
deposited into the Treasury as trust funds with appropriate title, and all 
amounts credited to such trust-fund accounts are hereby appropriated and 
shall be disbursed in compliance with the terms of the trust: * * 

There is for noting, therefore, the fact that notwithstanding the 
source of the funds to be used for the work authorized under the 
Act of May 27, 1935, said funds are by the latter-quoted statute 
given the status of appropriated moneys and thus become subject to 
the usual statutory accounting requirements, A-44005, November 
11, 1935, and that while authority is granted for the securing, in 
connection with the work, of special services of persons who are 
neither officers nor employees of the United States, the fact remains 
that persons so employed are actually selected and hired by, and 
are required to work under the supervision of, a Government officer 
or employee. Notwithstanding the informality of the proposed 
hiring of Mr. Ludwig as stated in your letter, he would, if so hired, 
become reemployed in the service of the United States within the 
meaning of the 1933 statute, and the concurrent receipt of civil 
compensation and civil retirement benefits would be incompatible 
and unauthorized. 

You are advised, therefore, that should Mr. Ludwig be employed 
on that work his annuity would cease, in accordance with section 
8 (a) of the act of June 16, 1933. (See 14 Comp. Gen. 285.) 
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(A-73037) 
ADMINISTRATIVE AND SUPERVISORY EMPLOYEES—WORKS 


PROGRESS ADMINISTRATION PROJECTS—COMPENSATION AND 
OVERTIME 





‘The computation of compensation of supervisory and administrative employees 
appointed in connection with Works Progress Administration work projects 
for a fractional part of a month, or when full time is not worked, or when 
paid on a weekly basis, is on the basis provided by section 6 of the act 
of June 30, 1906, 34 Stat. 736, for other Federal employees whose compen- 
sation is fixed by the month or year, and such employees are not entitled 
to additional compensation for overtime work, nor to have overtime work 
counted in determining the number of days for which compensation is 
payable for the week. 


Comptroller General McCarl to the Administrator, Works Progress Adminis- 
tration, May 27, 1936: 

In the audit of pay-roll vouchers covering payments to various 
administrative and supervisory employees appointed in connection 
with work projects, it is disclosed to be the present practice generally 
to make deductions from the compensation of said employees, or to 
compute compensation for a fractional part of a pay period on the 
same basis as that prescribed by Executive Order No. 7046 of May 
20, 1935, and regulations issued thereunder for relief workers receiv- 
ing the “security wage”, rather than on the basis applicable generally 
to Federal employees. In other words, apparently the only distinc- 
tion made between administrative and supervisory employees and 
those paid the “security wage” is in the nonapplication of the 
monthly earning schedule to the former. 

As illustrative of the practice indicated, reference is made to the 
items listed below appearing on voucher no. 43838, accounts of J. J. 
Gallagher, symbol 63-01-30, for the period January 1 to 10, 1936, 
covering payments to various administrative and supervisory em- 


ployees on Works Progress Administration official project 65-97-361, 
to wit: 


On line 1, page 1, William Allen, “Head Engr. Supv.”, is shown 
to have been in pay status 39 hours during the week ended Decem- 
ber 26, 1935, and paid 39/169 of $350, or $80.77. Monthly hours 
for purposes of computation apparently were determined as fol- 
lows: 39 (hours per week) X 52+12=169. 

On line 2, page 2, Carmine Persico, “Supv. Steno.”, is shown in 
pay status 54 hours and paid 54/169 of $115, or $36.75. 

On line 31, page 4, Thomas H. Butler, “Payroll Clerk”, is shown 
in pay status 25 hours and paid 25/169 of $105, or $15.53. He is 
sliown to have been credited for full time in four regular working 
days between Friday, December 20, and Thursday, December 26. 

Part I, entitled “Wages”, of regulation no. 1, promulgated by 
Executive Order No. 7046, dated May 20, 1935, contains the basis 
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for making deductions from the “monthly earnings” followed by a 
“schedule of monthly earnings”, subsequent to which it is provided 
that “the monthly earnings’ basis referred to heretofore and shown 
in the foregoing schedule shall be applicable to workers on all proj- 
ects financed in whole or in part from the Emergency Relief Ap- 
propriation Act of 1935, except: * * * (f) supervisory and ad- 
ministrative employees.” Also, part II of the Executive order en- 
titled “Hours of work” expressly excepts supervisory and admin- 
istrative employees from the limitation on hours of work. 

It is clear, therefore, that the computation of compensation of 
supervisory and administrative employees for a fractional part of 
a month or when full time is not worked is required to be upon 
the same basis as that provided by law for other Federal employees 
whose compensation is fixed by the month or year, and not in ac- 
cordance with the procedure prescribed with regard to persons re- 
ceiving the security wage. Also, such employees are not entitled 
to any additional compensation for overtime work nor to have the 
overtime work counted in determining the number of days for which 
compensation is payable for the week. 

Section 6 of the act of June 30, 1906 (34 Stat, 736), provides as 
follows: 

Hereafter, where the compensation of any person in the service of the United 
States is annual or monthly the following rules for division of time and com- 
putation of pay for services rendered are hereby established: Annual compen- 
sation shall be divided into twelve equal installments, one of which shall be 
the pay for each calendar month; and in making payments for a fractional 
part of a month one-thirtieth of one of such installments, or of a monthly 
compensation, shall be the daily rate of pay. For the purpose of computing 
such compensation and for computing time for services rendered during a 
fractional part of a month in connection with annual or monthly compensation, 
each and every month shall be held to consist of thirty days, without regard 
to the actual number of days in any calendar month, thus excluding the thirty- 
first of any calendar month from the computation and treating February as 
if it actually had thirty days. Any person entering the service of the United 
States during a thirty-one day month and serving until the end thereof shall 
be entitled to pay for that month from the date of entry to the thirtieth day of 
said month, both days inclusive; and any person entering said service during 
the month of February and serving until the end thereof shall be entitled to 
one month’s pay, less as many thirtieths thereof as there were days elapsed 
prior to date of entry: Provided, That for one day’s unauthorized absence 
on the thirty-first day of any calendar month one day’s pay shall be forfeited. 

Under this statute where compensation is fixed on the basis of 
the month or year but is paid by the week, the amount to be paid 
for the week is to be determined by multiplying the daily rate 
(1/360 of the annual rate or 1/30 of the monthly rate) by the 
number of days the employee was in a pay status dering the week 
not counting the 31st day of any month and counting February 
28 as 3 days and February 29 as 2 days. Hence, when such an 


employee works full time during any week in which the 31st day 
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of a month occurs—as for the week beginning March 29 and ending 
April 4—the daily rate should be multiplied by 6 to determine the 
compensation for the week. 

The audit of accounts involving payments to the class of em- 
ployees in question for pay periods hereafter accruing will be upon 
the basis applicable to regular employees of the Government as 
above indicated. However, with respect to such payments hereto- 
fore made credit will be allowed therefor in the accounts of the 
disbursing officers involved if found to be otherwise correct and 
proper. 


(A~74421) 


TRANSPORTATION—DEPENDENTS—RETIRED ARMY OFFICER 
RELIEVED FROM ACTIVE DUTY 


Paragraph 3 of the act of June 24, 1985, 49 Stat. 421, authorizing, in effect, 
transportation of dependents to the home of an officer upon retirement 
where the travel has been performed as required, does not change the rule 
that transportation is not authorized for dependents from the last duty 
station to the officer's home upon relief from active duty. 


Comptroller General McCarl to Major E. C. Morton, United States Army, May 
27, 1936: 

There has been received your letter of April 15, 1936, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Lt. Col. Thomas E, Jansen, United 
States Army, retired, for the commercial cost of transportation April 
1, 1936, of his dependent wife, from Washington, D. C., to Pine 
Bush, N. Y., by reason of relief October 15, 1935, from active serv- 
ice. The Offical Army Register 1936, at page 906, shows him to 
have been retired February 28, 1933, and detailed to active duty 
March 24, 1933. He states he remained on duty without pay March 
1 to 23, 1933. 

Army Regulations 35-5320, 6-e, provides: 


A retired Army officer when called under competent orders from his home 
to active duty at a permanent station is not entitled * * * to transporta- 
tion for his wife or dependent child or children from his home to the station 
nor for the return trip to his home upon relief from active duty. 


Paragraph 3 of the act of June 24, 1935 (49 Stat. 421), is as fol- 
lows: 


During the fiscal year 1935 and thereafter the words “permanent change of 
station” as used in section 12 of the act approved May 18, 1920 (41 Stat. 
604), as amended, shall be held to include the home of an officer or man to 
which he is ordered in connection with retirement. 


While the effect of this provision of law is to authorize transpor- 
tation of dependents, to the home of the officer, where travel has 
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been performed as required, it does not change the well-established 
rule that transportation is not authorized for dependents from the 
last duty station to the home of a retired officer, upon relief from 
active duty. You are advised that payment is not authorized on 
the voucher which will be retained in this office. 


(A-75301) 


EMPLOYER CONTRIBUTIONS—DISTRICT OF COLUMBIA UNEM- 
PLOYMENT COMPENSATION ACT—DISTRICT OF COLUMBIA AS 
EMPLOYER 


Appropriations made for salaries or compensation of District of Columbia 
employees are not available for making employer contributions required 
by the District of Columbia Unemployment Compensation Act of August 
28, 1985, 49 Stat. 946. 


Comptroller General McCarl to the President, Board of Commissioners, Dis- 
trict of Columbia, May 27, 1936: 


There has been received your letter of May 13, 1936, requesting 
a decision whether District of Columbia appropriations for salaries 
may be used to pay employer contributions by the District into the 
District unemployment fund established by the District of Columbia 
Unemployment Compensation Act of August 28, 1935 (49 Stat. 


946.) Your letter is as follows: 


The Commissioners of the District of Columbia desire to submit for your 
early consideration and advice the application of certain provisions of the 
act of August 28, 1935, Public, 386, 74th Congress, entitled, “An act to provide 
for unemployment compensation to the District of Columbia, authorizing 
appropriations, and for other purposes”, as amended by the act of February 
13, 1936. 

Section 1 (b), sub-section 6, exempts “services performed in the employ of 
the District as a school officer or teacher, or as a member of the police or 
fire department, or by an individual who is subject to the act entitled ‘An act 
for the retirement of employees in the classified civil service and for other 
purposes’, approved May 22, 1920, as amended.” There are at present em- 
ployed, pursuant to sections 2, 3, and 4 of the 1936 District of Columbia Ap- 
propriation Act, approved June 14, 1935, approximately 2,000 permanent per 
diem employees who are subject to the Retirement Act of May 22, 1920, as 
amended. In addition there are approximately 760 temporary per diem em- 
ployees (the number varying seasonally) who, by order of the Commissioners, 
are not subject to the Retirement Act of May 22, 1920, as amended. Because 
of the very nature of employment of the latter group, it would not be prac- 
ticable to subject these individuals to the requirements of the retirement law, 
and there is some doubt as to whether they come within the definition of 
exempted employees. This class of so-called per diem employees is engaged 
intermittently on a when-actually-employed basis, their term of employment 
extending only from day to day as the exigencies of the service require, such 
as seasonal, snow removal, and other emergencies. 

The term “employer” as defined in the District of Columbia Unemployment 
Compensation Act includes the District of Columbia, and expressly exempts 
certain classes of employees defined in sub-section (b) (6) of section 1 of 
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the act, and by section 3 (a), every employer who employs one or more indi- 
viduals is required to contribute, beginning with the month of January, 1936, 
and during the calendar year 1936, 1% of the total wages, payable to the 
District unemployment fund, established by section 2 of said act, and during 
the calendar year 1987, 2%, and during each of the calendar years 1938, 1939, 
and 1940, 3%. 

In the appropriating clause contained in section 5 of the District of Colum- 
bia Unemployment Compensation Act, it is provided “the District of Columbia 
shall pay contributions, in addition to its contributions as an employer, the 
following amounts: For the calendar year 1936, $100,000; for the calendar year 
1937, $125,000; and for the calendar year 1938, $175,000.” It is believed this 
section contemplates contributions as an employer to that class of employees 
not coming specifically within the excepted provisions; for example, the tem- 
porary per diem employees referred to and perhaps certain Presidential ap- 
pointees, such as the judges of the various courts, one of the Commissioners, 
members of the Public Utilities Commission, all of whom are paid from Dis- 
trict appropriated funds. 

The Commissioners therefore would appreciate early advice from you as to 
whether the law requires the District of Columbia to contribute the various 
percentages of the salary payable (regardless of the time of payment) to 
employees not expressly exempted under section 1 of the District of Columbia 
Unemployment Compensation Act, as a charge against the District appropria- 
tions out of which salaries are paid, to the district unemployment fund, assum- 
ing, of course, that the District of Columbia is not wholly exempted from 
making such contributions. 


The District of Columbia Unemployment Compensation Act, ap- 
proved August 28, 1935 (49 Stat. 946), is in material part as follows: 


Section 1. As used in this act, unless the content indicates otherwise— 

(a) The term “employer” means the District, and every individual and 
type of organization for whom services are performed under a contract of 
employment. 

(b) The term “employment” means any service, of whatever nature, including 
employment in interstate commerce, performed after December 31, 1935, within 
the United States, by any individual under any contract of hire, oral or written, 
express or implied, so long as the greater part as determined by the Board 
under regulations prescribed by it, of the service performed under such contract 
is performed within the District, except— 

” a 7 ” * * » 

(6) Service performed in the employ of the District as a school officer or 
teacher, or as a member of the police or fire department, or by an individual 
who is subject to the act entitled “An Act for the retirement of employees in 
the classified civil service, and for other purposes”, approved May 22, 1920, 
as amended. 

(c) The term “wages” means all remuneration for employment, 

a * = - » aa a 

(h) The term “Board” means the District Unemployment Compensation Board 
established by section 15 of this act, 

(i) The term “District” means the District of Columbia. 

2 ” 7 » * iz ” 

Spo. 2. There is hereby established the District unemployment fund, into 
which shall be paid all contributions received or collected pursuant to this act 
and from which shall be paid all benefits provided for under this act. * * * 

Spo. 3. (a) Every employer who employs one or more individuals in any 
employment shall for each month, beginning with the month of January 1936, 
pay contributions equal to the following percentages of the total wages payable 
(regardless of the time of payment) with respect to such employment by him 
during such month: 

(1) With respect to employment during the calendar year 1936 the rate shall 
be 1 per centum; 

(2) With respect to employment during the calendar year 1937 the rate shall 
be 2 per centum ; 


- * * 
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(3) With respect to employment during the calendar years 1988, 1939, and 
1940, the rate shall be 3 per centum ; 


* * # * * ” * 


Sec. 4. (a) The contributions required by section 3 shall be paid to and col- 
lected by the Board, and shall, immediately upon collection, be paid into the 
District unemployment fund. 

* . * * . ~ « 


Sec. 5. (a) The District of Columbia shall pay contributions, in addition 
to its contributions as an employer, in the following amounts: For the calendar 
year 1936, $100,000; for the calendar year 1937, $125,000; and for the calendar 
year 1988, $175,000. 

(b) The contributions required by this section for each calendar year shall 
be paid by the District to the Board, and shall, immediately upon receipt by 
the Board, be paid into the District unemployment fund. 

Seo. 6, There is hereby authorized to be appropriated to the District for 
each fiscal year, commencing with the fiscal year ending June 30, 1986, such sum 
as may be necessary to permit the District to pay the contributions required of 
it under this act. 

In view of these quoted provisions there would appear no doubt 
that the act contemplates percentage contributions to the District 
unemployment fund by the District of Columbia as an employer with 
respect to employees not exempted by section 1 (b) (6), swpra. How- 
ever, while the employer contributions to the fund are to be made in 
an amount “equal to” certain specified percentages of wages accru- 
ing—that is, are to be measured by the wages or salaries—they are 
not to be deducted therefrom and may not be regarded as a part 
thereof. Hence, under the general rules of appropriations construc- 
tion they may not be paid from amounts appropriated for salaries 
or compensation. (See A-66153, Jan. 24, 1936.) Furthermore, as 
section 6 of the act expressly authorized appropriations to permit 
the District to pay the contributions required of it “under this act”, 
and not merely the additional contributions provided for in section 
5 (a), it clearly contemplates specific appropriations for both classes 
of contributions, and it necessarily follows that appropriations made 
generally for salaries or compensation are not available for either 
class of contributions, without express statutory authority for such 
use. 

In this connection it is noted that the deficiency appropriation bill 
for the fiscal year 19386 (H. R. 12624), as passed by the House of 
Representatives contains a provision appropriating $100,000, and 
the District of Columbia appropriation bill for the fiscal year 1937, 
H. R. 11581, as passed by the Senate, contains a provision appropri- 
ating $125,000 for the contributions by the District of Columbia 
under the provisions of section 5 (a) of the act, supra, but appar- 
ently no provision is made for the percentage contributions to the 
fund by the District as an employer. It is possible the Congress may 
intend that contributions by the District during the fiscal years 1936 
and 1937 shall be limited to the lump sums provided for in section 
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5 (a) of the act, but, however this may be, I have to advise that in 
the absence of express statutory sanction therefor, appropriations 
made for salaries or compensation of District of Columbia employees 
are not available for making employer contributions to the said 
District unemployment fund. 

Your submission is answered accordingly. 


(A-75044) 
PAY—TRAINING—RESERVE OFFICERS’ TRAINING CORPS 


A member of the Reserve Officers’ Training Corps hospitalized on account of 
sickness contracted in line of duty while in attendance at a camp of 
instruction is entitled to pay for the period of authorized attendance only, 
notwithstanding hospitalization extends beyond that period. 


Comptroller General McCarl to Major E. C. Morton, United States Army, May 
28, 1936: 


There has been received your request of April 28, 1936, for deci- 
sion whether you are authorized to make payment on pay roll of 
Reserve Officers’ Training Corps, Fort Myer, Va., constituting the 
claim of Walter A. Miller, for 18 days’ pay while undergoing hos- 
pitalization in the amount of $12.60, he having been admitted July 


15, 1935, to Walter Reed General Hospital and discharged there- 
from August 2, 1935, on account of sickness contracted in line of 
duty, while ordered to the Cavalry R. O. T. C. camp, Fort Myer, 
Va., for training from June 14, 1935, to July 25, 1935, as directed 
by paragraph 3, Special Orders, No. 1, Headquarters, Reserve 
Officers’ Training Corps, Valley Forge Military Academy, Wayne, 
Pa., dated June 1, 1935. 

Section 47a of the National Defense Act (41 Stat. 778), authorizes 
the Secretary of War to maintain camps for the practical instruction 
of the members of the Reserve Officers’ Training Corps for a period 
not longer than 6 weeks in any 1 year, and it is provided that such 
members are entitled “to admission to military hospitals at such 
camps”, and the Army Appropriation Act of April 9, 1935, under the 
heading “Reserve Officers’ Training Corps” (49 Stat. 142), provides: 

* * * for pay for students attending advanced camps at the rate prescribed 
for soldiers of the seventh grade of the Regular Army; * * * for medical 
and hospital treatment until return to their homes and further medical treat- 
ment after arrival at their homes, subsistence during hospitalization and until 
furnished transportation to their homes, and transportation when fit for travel 
to their homes of members of the Reserve Officers’ Training Corps who suffer 
personal injury or contract disease in line of duty while en route to or from and 
while at camps of instruction under the provisions of section 47a of the National 


Defense Act approved June 8, 1916 (U. 8S. C., title 10, sec. 441), as 
amended; * * *., 
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You state Walter A. Miller was ordered to training duty for the 
period from June 14, 1935, to July 25, 1935, and for the period of 
such authorized attendance he is entitled to pay, notwithstanding 
admission to a military hospital was authorized while in attendance at 
such camp. After termination of the authorized training period, 
medical and hospital treatment is authorized until they are fit to 
travel to their homes, but continuation of pay while so hospitalized 
after termination of the authorized period of training is not provided 
for by law. Accordingly you are advised that payment, if otherwise 
correct, is authorized on the voucher returned herewith for the period 
this member was ordered to the Cavalry R. O. T. C. camp, which you 
state terminated July 25, 1935, and payment for the period he was 
hospitalized after July 25, 1935, is not authorized. 


(A-75336) 
ADVERTISING—BIDS—EQUALIZING FREIGHT RATES 


Where prices are quoted f. o. b. bidders’ shipping points, bids proposing to 
equalize the lowest net transportation rate available to the Government 
may now be considered even though such rate involves no land-grant de- 
duction, provided the result of such equalization can be readily and 
accurately determined before award is made. 


Comptroller General McCarl to the Secretary of Agriculture, June 1, 1936: 
There has been received your letter of May 15, 1936, as follows: 


Reference is made to your decision of July 19, 1935 (A-61651), to the Secre- 
tary of Agriculture relative to the application of equalization of freight rates 
where prices are quoted f. o. b. bidders’ shipping points, and particularly to the 
last paragraph, in which you state: 

“While no further question will be raised with respect to this particular 
contract, proper administrative action should be taken to correct the situation 
by prohibiting, if deemed desirable, bids offering to equalize freight rates with 
other specified points, but in all cases permitting offers to equalize generally 
Government land-grant rates with competitors.” 

On March 23, 1936, this Department issued invitation U. S. D. A, #4528 
for bids (copy of specifications enclosed) on fencing material, including steel 
line posts, steel gate posts, steel corner posts, spiral metal fence stays, barbed 
wire, and woven wire gates. This material is urgently needed for fencing 
areas which adjoin agricultural stock raising communities for protection of 
migratory waterfowl on Government refuges, which construction will be per- 
formed by C. ©. C. labor assigned to this Department for this specific purpose. 
In accordance with above-quoted instructions the following clauses were in- 
serted in this invitation under heading “General Conditions.” 

“If bidder desires to offer an additional allowance to equalize Government 
land-grant freight rates, the following clause only will be considered and bidder 
must signify in the space provided by “Yes” or “No” whether such clause is 
agreeable. 

“We will make an additional allowance to equalize the lowest, net applicable 
land-grant freight rate from the shipping point of any bidder. 


“Any bid quoting a freight allowance that is subject to a differential at time 
of shipment is indefinite and therefore will not be considered. 

“Unnecessary ‘riders’ which merely duplicate conditions stated in the sched- 
ules or duplicating data entered on Standard Form 33 (revised) serve no useful 
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purpose, are confusing, and are not desired. Bidders are cautioned not to 
attach such ‘riders.’” 

It is the experience of this Department that equalization of land-grant 
rates, rather than land-grant savings results in a decided monetary saving 
to the Government. 

Bids were opened on this material April 17, 1936, and in response to this 
invitation, the following offers were received: 

The Momsen-Dunnegan-Ryan Company of E] Paso, Texas, struck out our 
standard paragraph on equalization, as quoted above, and inserted in lieu 
thereof the following: 

“If the application of land-grant rates from the shipping point of any other 
bidder results in a lower del.vered cost to the Government, we will allow 
any additional amount necessary to equalize the savings due to the use of 
such land-grant rates.” 

Bid received from the Republic Steel Corporation, Chicago, struck out our 
standard paragraph and inserted in lieu thereof the following: 

“If the application of land-grant rates from the shipping point of any other 
bidder results in a lower delivered cost to the Government than the application 
of land-grant rates from our shipping mill, we will allow any additional 
amounts necessary to equalize such lower delivered costs.” 

Bid received from the Richardson Lumber Company of Mound City, Missouri, 
replied “no” to the above-mentioned standard paragraph and quoted only at 
destination. 

The Clay Equipment Corp., Cedar Falls, Iowa, submitted bid and replied 
“no” to our standard paragraph and quvted only at destinations. 

Sweet's Steel Company, Williamsport, Pennsylvania, deleted above-mentioned 
standard paragraph and offered in lieu thereof the following: 

“If the application of land-grant rates from the shipping point of any other 
bidder results in a lower delivered cost to the Government than the appli- 
eat.on of land-grant rates from our shipping mill, we will allow any addi- 
tional amount necessary to equalize such lower delivered cost.” 

J. Korber & Company of Albuquerque, New Mexico, submitted two bids, 
prices being identical on both bids, but shipping points differing. In one case 
they answered definitely “yes” to our standard paragraph, and in the other 
case they deleted same and inserted in Lieu thereof the followmeg: 

“If the application of land-grant rates from the shipping point of any other 
bidder results in a lower delivered cost to the Government, we will allow any 
additional amount necessary to equalize the saving due to the use of such 
land-grant rates.” 

The Pollak Steel Company, of Cincinnati, Ohio, submitted a bid and deleted 
our standard paragraph and inserted in lieu thereof the following: 

“If the application of land-grant rates from the shipping point of any other 
bidder results in a lower delivered cost to the Government than the application 
of land-grant rates from our shipping mill, we will allow any additional amount 
necessary to equalize such lower delivered cost.” 

The Inland Steel Company, of Chicago, submitted a bid and deleted our 
standard paragraph and substituted in lieu thereof the following: 

“If the application of land-grant rates from the shipping point of any other 
bidder results in a lower delivered freight cost to the Government than the 
application of land grant rates from our shipping mill, we will allow any addi- 
tional amount necessary to equalize such lower delivered freight cost.” 

The Keystone Steel & Wire Company, of Peoria, Illinois, submitted a bid and 
deleted our standard paragraph and substituted in lieu thereof the following: 

“If the application of land-grant rates from the shipping point of any other 
bidder results in a lower delivered cost to the Government than the application 
of land-grant rates from our shipping mill, we will allow any additional amount 
necessary to equalize such lower delivered cost.” 

The Mid-States Steel and Wire Company, of Crawfordsville, Indiana, sub- 
mitted a bid and deleted our standard paragraph and substituted in lieu thereof 
the following: 

“If the application of land-grant rates from the shipping point of any other 
bidder results in a lower delivered cost to the Government than the application 
of land-grant rates from our shipping mill, we will allow any additional amount 
necessary to equalize such lower delivered cost.” 

The American Steel & Wire Company, of Washington, D. C., submitted a bid 
and deleted our standard paragraph and inserted in lieu thereof the following: 
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“If the application of land-grant savings from the shipping point of any other 
bidder results in a lower delivered cost to the Government than the application 
of land-grant savings @rom our shipping point, we will allow any difference 
between the land-grant savings involved necessary to equalize such lower 
delivered cost.” 

The Bethlehem Steel Company, Bethlehem, Pennsylvania, submitted a bid 
and deleted our standard paragraph and inserted in lieu thereof the following: 

“If the application of land-grant rates from the shipping point of any other 
bidder results in a lower delivered cost to the Government than the application 
of land-grant rates from our shipping mill, we will allow any additional amount 
necessary to equalize such lower delivered cost.” 

Bid was received from the Missouri Rolling Mill of St. Louis, Missouri, 
and our standard paragraph was deleted and the following was substituted 
in lieu thereof: 

“We will make an additional allowance to equalize the greatest land-grant 
deduction from commercial freight rates from the shipping point of any 
bidder.” 

Bid was received from the Calumet Steel Company, Chicago, Ill, and our 
standard paragraph was deleted and the following inserted in lieu thereof: 

“If the application of land-grant rates from the shipping point of any 
other bidder results in a lower delivered cost to the Government than the 
application of land-grant rates from our shipping mill, we will allow any 
additional amount necessary to equalize such lower delivered cost.” 

In view of the above-quoted conditions as contained in this invitation, and 
due to the fact that bidders as listed above deleted a portion of the specifica- 
tions and substituted in lieu thereof changed conditions, it is respectfully 
requested that you advise which, if any, of the above-listed bids are responsive 
to this invitation and are for consideration in this case. 

In addition to the above-mentioned bids, the following bids were also re- 
ceived in which bidders offered commercial freight allowance to permit ship- 
ment on Government bill of lading and offered equalization on the basis of 
the Department’s specifications. 

Jones & Laughlin Steel Corporation, Pittsburgh, Pa. 

Zork Hardware, El Paso, Texas. 

Colorado Fuel & Iron Company, Denver, Colo. 

Arizona Hardware Supply Company, Phoenix, Arizona. 

In connection with equalization of transportation charges, it is also re- 
quested that you advise this Department whether the lowest net rate available 
to the Government may be equalized when such rate involves no land-grant 
deduction. This question is asked because frequently bids are received in 
which the actual low net rate does not involve land-grant deduction, and if it 
is possible to equalize such rates, a saving to the Government would result. 


It has been informally represented that all prices on posts and 
wire submitted in these bids are approximately identical and are 
indicative of an advance agreement among bidders which may be 
for administrative consideration of whether there should be a report 
of the facts to the Attorney General and to the Federal Trade 
Commission. 

On the statement of the facts submitted it seems the bid of J. 
Korber & Co. (as to one shipping point) and the bids of Jones & 
Laughlin Steel Corporation, Zork Hardware, Colorado Fuel & Iron 
Co., and Arizona Hardware Supply Co., the four companies last 
designated in your letter; also, the bids of the Richardson Lumber 
Co. and of the Clay Equipment Corporation are the only bids respon- 
sive to the specifications, and there appears no basis for objection if 


consideration in making the award be limited to the said responsive 
bids. 
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In connection with equalization of transportation charges no objec- 
tion appears at this time if the Department should consider bids 
proposing to equalize the lowest net rate av ailablé to the Government, 
even when such rate involves no land-grant deduction, provided the 
result of such equalization can be readily and accurately determined 
before award is made. 

It is suggested that when the contracts are forwarded to this office 
in such cases there be annexed a statement of approximate savings 
resulting from the method of equalization employed. 


(A~74583) 


COMPENSATION AND LEAVES OF ABSENCE—PER ANNUM EM- 
PLOYEES—RELEASE FROM WORK DUE TO ACT OF GOD 


Per annum employees of the Washington Navy Yard released from work, due 
to an act of God, on days on which the yard was not closed, may be 
charged with annual leave, in the discretion of the administrative office, 
for the period of such absence, but compensation may not be withheld for 
such days because the employees have no accrued leave to their credit. 
13 Comp. Gen. 277 and 15 id. 911, amplified. 


Acting Comptroller General Elliott to the Secretary of the Navy, June 3, 1936: 

Consideration has been given your letter of April 20, 1936, re- 
questing decision whether the absence of per-annum employees in 
group IV (b) of the Department of Construction and Repair, Wash- 
ington Navy Yard, on March 19 and 20, 1936, due to flood conditions, 
should be charged to annual leave to their credit. 

It is stated that “the Washington Navy Yard was not closed on 
March 19 and 20, 1936, but certain employees were sent home at 
noon, March 19, 1936, until midnight, March 22, 1936, as they could 
not work due to flood conditions in the navy yard.” It further ap- 
pears that the employees have been or will be charged “with annual 
leave if accrued or leave without pay if none was due”, and the ques- 
tion has been raised as to the applicability to the instant situation of 
the decision of this office dated April 12, 1934, A—54807, reported in 
13 Comp. Gen. 277, in which it was held as follows, at page 280: 

* * * deduction is not required from per annum employees for days on 
which no services are rendered due to the closing of the office, plant, or estab- 
lishment for administrative reasons. Hence, if it be determined administratively 
to close the navy yards on Saturday to comply with said section 23 of the act of 
March 28, 1934, no deduction need be made from the per annum compensation 
of those administrative employees at the yards in group 4—B, or other adminis- 
trative employees not subject to the 40-hour-week provision, for the Saturdays 


on which they ure precluded from working solely because of the closing of 
the yards. * * 


In decision A-71140, dated April 15, 1936, 15 Comp. Gen. 911, in- 
volving the applicability of the decision, supra, to the closing of 
Edgewood Arsenal on November 29, 1935, apparently because the day 
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followed Thanksgiving Day and preceded a Saturday, nonwork days, 
it was held with respect to said decision that: 


The rule thus stated is applicable regardless of the administrative reason or 
purpose in closing. It is within administrative discretion to charge per annum 
employees with leave of absence for days on which the office or plant is closed 
for administrative reasons, but the compensation of per annum employees who 
have no accrued leave to their credit may not be withheld for such days. 


The rule stated in the decisions, supra, is applicable whether an 
entire office, plant, or establishment, or only a portion thereof, is 
closed, either for administrative reasons or because of an act of God, 
such as flood conditions, over which the employees had no control. 

You are advised, therefore, that the referred-to rule is applicable 
in the instant matter to authorize the administrative office, within its 
discretion, to charge the absence of per annum employees in question 
to any annual leave to their credit but that no deduction from their 
compensation is authorized by reason thereof. 


(A~75520) 
CONTRACTS—MISTAKES—BIDS—ERRORS IN ADDITION 


There is no authority for the granting of relief to a contractor for alleged 
mistake in bid, either by reformation, rescission, or otherwise, where the 
luistake was not apparent upon the face of the bid, the error consisted of 
a mistake in addition of tabulations entering into the bid easily discernible 
if due diligence had been exercised by the contractor, the amount of the 
bid was not such as to have put the contracting officer on notice that a 
mistake had been made, and the alleged mistake was not called to atten- 
tion until after opening of the bids. 


Comptroller General McCarl to the Federal Emergency Administrator of 
Public Works, June 3, 1936: 


There has been received your letter of May 19, 1936, as follows: 


In connection with the low cost housing and slum clearance project being 
constructed under the supervision of the Housing Division of the Federal 
Emergency Administration of Public Works in Chicago, Illinois, known as the 
Jane Addams Houses, project H-1405, bids for the construction of the super- 
structure were opened on March 31, 1936, after having been duly advertised. 
Three bids were submitted as follows: 


8S. N. Nielsen Company 
Henry BEricsson Company 
R. C. Wieboldt Company 


All bids were accompanied by proper security, the bid of the S. N. Nielsen 
Company being accompanied by a certified check in the amount of $27,000. 
The estimate prepared by the engineers of the Housing Division for this work 
was $1,282,000. On April 1 the S. N. Nielsen Company telegraphed that it had 
discovered a grievous error attributable to a mistake in computation that 
amounted to $140,000, and requested permission to withdraw its bid. This 
telegram was acknowledged by the Housing Division. On April 20 a further 
telegram was received from the 8. N. Nielsen Company stating that the tele- 
gram was to serve as its formal withdrawal of the bid submitted and request- 
ing the return of its certified check. This telegram was answered on the same 
date, advising the Nielsen Company that the specifications did not permit the 
withdrawal of bids after opening. On April 25 a letter of award over the 
signature of the Administrator was sent to the contractor, accepting the bid 
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of the 8. N. Nielsen Company with certain alternates which reduced the con- 
tract price to $1,334,650, the acceptance of the bid being subject to the furnish- 
ing of satisfactory performance and payment bonds and execution of a formal 
contract. The contract and bond forms were dispatched with this letter. 

On May 5, the Nielsen Company telegraphed asking that consent be given 
to a five or ten day extension to the time stated in the specifications for the 
execution of the contract and the bonds. This telegram was answered to the 
effect that if the Nielsen Company would wire assurance of its intent to sign 
the contract, consideration would be given to its request; and on May 6 an- 
other telegram was received from the Nielsen Company in which it was stated 
that the intention of the Nielsen Company to sign the contract was sincere 
and that the contract documents would be in our office on or prior to May 15. 
In reply to this, the company was advised that if the executed contract and 
bonds were received on or prior to May 15 no question would be raised as to 
the time of receipt of documents. 

The “Instructions to Bidders” contained in the specifications state in section 
19: 

“Negligence on the part of the bidder in preparing the bid confers no right 
for the withdrawal of the bid after it has been opened.” 

Section 23 provides: 

“Bidders or their authorized agents are expected to examine the maps, 
drawings, specifications, circulars, schedule, and all other instructions per- 
taining to the work, which will be open to their inspection. Failure to do so 
will be at the bidder’s own risk, and he cannct secure relief on the plea of 
error in the bid.” 

As you will note, the bid of the Nielsen Company is approximately 5 percent 
in excess of our estimate for the work and there is nothing on the tace of 
the bid which would indicate that there was any error in the price stated. 
Your published opinions have uniformly held that a bidder can withdraw an 
opened bid because of mistake only “where there is conclusive evidence of a 
mutual mistake or where there is a mistake by the bidder that is so apparent 
that the contracting officer is presumed to know that the bid is not intended.” 
(6 Comp. Gen. 786.) In 6 Comp. Gen. 504, where a price of $48 instead of 
$84 was quoted by the bidder, after commenting on the fact that the mistake 
or negligence of the bidder would not entitle it to relief, you stated: 

“The low bid should have been accepted immediately and the contract 
awarded accordingly.” 

See also 15 Comp. Gen. 233, 10 Comp. Gen. 271, and 8 Comp. Gen. 588. 

There is a spread of $173,000 between the bid of the 8S. N. Nielsen Company 
and that of the next lowest bidder. However, in my opinion this difference 
in a contract of the size of the one now in question is not of such an amount 
as would lead me to question the bid as being inaccurate, particularly in view 
of the fact that it was in excess of our own estimate. In this connection your 
attention is called to the tabulation of bids for the foundation work for this 
same project, where the bids ranged from a low of $104,890 to a high of 
$174,600. 

Mr. Nielsen, the president of the 8. N. Nielsen Company, protested the award 
of the contract to his company. 

Enclosed is an affidavit with reference to the error claimed by the S. N. 
Nielsen Company, together with the summary sheet and subcontracts in support 
of this claim of error. From the nature of the mistake alleged it is apparent 
that the Government has no method of disproving the statements made as to 
how the mistake occurred, and in view of the past reputation of the officials 
of the 8. N. Nielsen Company there is nothing to indicate that their statements 
cannot be accepted as true. 

I have just been informed that a recent unpublished opinion of the Comp- 
troller General permitted the withdrawal or revision of bids in a case where 
the facts were similar to those here stated. The Nielsen Company has deposited 
with us a signed contract for the work called for by the specifications at the 
price stated in the bid as adjusted by the acceptance of the several alternates, 
together with a performance and a payment bond as required, with the under- 
standing that we will submit the facts to your office and upon the further 
understanding that if it is your opinion that the facts justify the withdrawal 
of the bid that these documents will be returned to the Nielsen Company, other- 
wise it will undertake the work in accordance with the contract as signed by it. 
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For your information it is highly desirable that the superstructure work 
follow immediately behind the foundation work, which is now well along toward 
completion, and we are reluctant to recommend that the contractor be per- 
mitted to withdraw a bid which, from our estimates, would enable it to com- 
plete the work without loss. On the other hand, it is not our desire to force 
the contractor to accept a contract which would be inequitable, even though 
the occasion of the inequity were the contractor’s own mistake. 

I am, therefore, presenting the matter to you, together with the pertinent 
documents, and request your ruling as to whether, upon the facts presented, 
the contractor should be relieved of its obligation to perform the contract at 
the price stated in its bid. 

I do not recommend the reformation of the contract to permit an increase in 
the contract price by $140,000. 


On April 1, 1936, after the bids. were opened on March 31, 1936, 
and the bids of other bidders made public, the S. N. Nielson Com- 
pany sent a telegram addressed to the Director of Housing, as 
follows: 
Reference our bid dated March thirtieth for construction superstructure for 
Jane Addams Houses Stop Upon rechecking bid we discover a grievous error 
attributable to mistake in compilation that amounts to one hundred forty 
thousand Stop Our records are available for takeoff of job that will con- 
firm error Stop Under the circumstances we respectfully request permission 
to withdraw our bid and ask your favorable consideration. 

On April 20, 1936, the S. N. Nielson Co. sent another telegram to 
the Director of Housing as follows: 

We are unofficially informed that contract for the superstructure for the 
Jane Addams Houses, Chicago, Illinois, is in the process of being awarded to 
us, despite our appeal and notice contained in telegram sent you dated April 
first Stop In order not to cause your Department any further unnecessary 
delays we want you to know that it will be absolutely impossible for us to 
proceed with the work in view of the grievous error contained in our bid 
Stop We therefore respectfully request that you consider this our formal 
withdrawal of bid submitted March thirtieth Stop We further respectfully 
request in view of the error that we be directed to the proper authorities con- 


cerning the release of our certified check so that proper procedure can be 
arranged for, 


On May 6, 1936, the S. N. Nielsen Co. telegraphed the Director 
of Housing as follows: 


Our intention to sign contract is sincere Stop Will have contract documents 
in your office on or prior to May fifteenth; kindly extend time accordingly. 


The bid of the S. N. Nielsen Co. is subscribed by Elker R. Nielsen, 
secretary of the company, who also subscribed the statement of the 
contractor’s qualifications to perform the work bid upon. Subject to 
certain additions and subtractions not material here, the bid signed 
by the said Elker R, Nielson was in a lump sum, as follows: 

Base Bip.—Construction of the project complete and ready for occupancy, for 
the consideration of one million three hundred forty-nine thousand dollars 
($1,349,000.00) . 

The sworn statement of contractor’s qualifications avers the S. N. 
Nielsen Co, was organized and incorporated in 1894 in the State of 
Illinois and has been engaged in the contracting business under the 
present firm name for 42 years. 
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In a sworn statement of May 12, 1936, the said Elker R. Nielsen 
averred, as follows: 


E. R, Nrecsen, being first duly sworn, under oath deposes and states that he 
is the secretary of the 8S. N. Nielsen Company, of Chicago, Illinois, and he per- 
sonally handled the compilation of bids for the construction of the superstruc- 
ture of the Jane Addams Houses, project no. H-1405, for the Federal Emergency 
Administration of Public Works, United States Government, and further deposes 
and states that the attached detailed summary of all subcontractors’ bids, is 
the original summary used prior to submitting bid and that all figures and quo- 
tations therein are the correct figures and have not been altered or changed 
in any manner. 

DEPONENT FURTHER STATES that the attached bids are the original bids sub- 
mitted by subcontractors for the Jane Addams Houses project, and all mark- 
ings and notations shown on same were the original quotations used in the 
compilation of the bid. 

DEPONENT FURTHER STATES that the errors of (1) $50,000.00 occasioned by the 
tabulation of the electrical wiring bid, and (2) $90,000.00 occasioned by the 
tabulation of the item for supervision, overhead, and profit, and more clearly set 
out in deponent’s letter attached to this file, are true and correct and both 
errors as stated occurred in the manner as set forth. Further deponent saith 
not. 


Said “deponent’s letter” of May 12, 1936, the facts and statements 
of which also were made under oath, insofar as material, is as follows: 


On May 1st, 1936, we received formal notice of your acceptance of our bid 
and we hereby protest the award of this contract and beg to submit the follow- 
ing data which we feel should justify you in permitting us to withdraw our 
bid without penalty. We cannot help but feel that we are being forced into 
signing a most inequitable contract, which is borne out by our estimating data, 
and for the reason alone we respectfully request that you submit this protest 
to the Comptroller General of the United States for a ruling on whether or not 
we are obliged to remain bound to our bid, in view of the latent errors appar- 
ent in the record. 

The error of $140,000 referred to was attributable solely to addition. Our 
subcontractor’s quotation for electrical wiring and underground work was 
$55,000, but in tabulating this figure, along with other subcontractor’s figures 
on other work, this sum was tabulated as $5,000. Our detailed summary car- 
ried $100,000 for supervision, overhead, and profit, and in the tabulation of this 
amount, along with other quotations, the $10,000 key on the adding machine 
was inadvertently used—thus making a gross error of $90,000. 

We attach hereto a complete set of all original subcontractor’ s bids, together 
with our original detailed summary of said bids, duly certified and sworn to 
by Mr. E. R. Nielsen, secretary of the 8. N. Nielsen Company, who personally 
handled the compilation of the bid, which clearly show beyond any doubt that 
the errors involved in affording you a bid on this project were attributable to 
addition and not a change in price on quotations. A review of the subcon- 
tractor’s quotations, in comparison with the bid we used in our detailed sum- 
mary, clearly indicates that we have used the lowest reasonable quotation for 
the purpose of affording the Government a fair bid for this project. 

We do not believe the Government has any desire to take advantage of an 
error by a contractor when such error can be easily substantiated by original 
records. The forfeiture of our bid deposit of $27,000 and subsequent attach- 
ing liability would be secondary to the humiliating position of our being placed 
in default by not signing, and for that reason only are we prepared to under- 
write our loss if you make it mandatory. 

We fee] that in fairness to all the Government should permit us to with- 
draw our bid. 


Evidently what is sought here either is a reformation of the bid 
and of the contract which have been signed by the S. N. Nielsen Co. 
or a cancelation and rescission of the contract it has signed, disregard 
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of its bid, and repayment of the bid bond or deposit made by said 
company. 

It is not shown that any Government officer had any knowledge 
or was on notice of any mistake, as alleged, prior to the opening of 
the bids. If an error occurred, it is admitted the same was a latent 
error as to items which a mere superficial scanning of the tabulations 
in the offices of the company should have brought to attention. 
These tabulations were not known to any officer of the Government, 
and inasmuch as the base bid ($1,349,000) of the Nielsen Co. was 
$67,000 in excess of the estimate ($1,282,000) made by engineers of 
the housing division for the work there was no reason for anyone 
even to suspect any error had been made in the bid. Neither is there 
any proper basis for supposing that the Nielsen Co. will not make a 
substantial profit in performing the contract in accordance with the 
contract it has signed. Certainly there is no evidence or informa- 
tion which would justify an assumption that it will lose money if 
the contract it has signed is performed in the efficient and expe- 
ditious manner of which a company with its experience should be 
capable, and there is a reasonable basis to suppose that on the basic 
bid which it made and the price named in the contract it has signed 
a profit can be made of not less than $67,000. 

On this record appearing, there is no legal basis for granting any 
relief and there is no authority in the administrative office or in this 
office to reform this bid and contract or to cancel the contract and 
refund the deposit. 6 Comp. Gen. 504 (citing 21 Op. Atty. Gen. 56, 
186) ; id. 626; 9 id. 389; 11 id. 476; 14 id. 78; id. 612; Comp. Gen. 
mss. decision A-38782, November 21, 1931; id. A-44359, October 20, 
1932; id. A-49188, June 17, 1933; 7d. A-52155, November 24, 1933; 
id. A-53120, September 12, 1934; 7d. A~58932, December 1, 1934. 

The reformation of written contracts for fraud or mistake is an 
ordinary head of equity jurisdiction. Hearne v. Marine Insurance 
Co., 20 Wall. 488, 490. But a bidder cannot be relieved because of a 
mistake in the amount of his bid where such mistake was caused by 
his own carelessness or inattention to details, and the mistake is not 
so gross as would justify a court in saying, as a matter of law, that 
the acceptor of the bid was put upon notice that a mistake had been 
made, Leonard vy. Howard, 67 Or. 203, 135 Pac. 549. 

In a substantially similar case, arising in Illinois, where the Niel- 
sen Co. is incorporated, it was held that a mistake in adding a col- 
umn of figures representing the extension of items for the furnishing 
of which a price has been asked, the result of which is adopted as the 
basis of a bid for the contract of furnishing the material, cannot, 
after acceptance of the bid, be made the basis of a suit in equity to 











1054 DECISIONS OF THE COMPTROLLER GENERAL 





cancel the contract. Steinmeyer et al. v. Schroeppel, 226 Ill. 9, 80 
N. E. 564,10 L. R. A. (N.S.) 114. In that case the court said: 

A mistake which will justify relief in equity must affect the substance of 
the contract, and not a mere incident or the inducement for entering into it. 
The mistake of the appellants did not relate to the subject-matter of the con- 
tract, its location, identity, or amount, and there was neither belief in the 
existence of a fact which did not exist, nor ignorance of any fact material to the 
contract which did exist. The contract was exactly what each party understood 
it to be, and it expressed what was intended by each. If it can be set aside on 
account of the error in adding up the amounts representing the selling price, it 
would be set aside for a mistake in computing the percentage of profits which 
appellants intended to make, or on account of a mistake in the cost of lumber 
to them, or any other miscalculation on their part. If equity would relieve on 
account of such a mistake, there would be no stability in contracts; and we 
think the appellate court was right in concluding that the mistake was not of 
such a character as to entitle the appellants to the relief prayed for. 

In Crilly v. Board of Education, 54 Ill. App. 371, where one who 
had submitted a proposal for the erection of a building sought in 
equity to correct his bid and secure the return of a deposit accom- 
panying the same, on the ground that, by a clerical mistake, his bid 
was $3,000 less than he intended it to be, it was held that the relief 
would not be granted, as the complainant, if a mistake had been 
made, might easily have avoided the error by the exercise of ordinary 
care and diligence; and therefore the mistake was not such as would 
entitle him to relief in equity. 

See, also, Brown v. Levy (29 Tex. Civ. App. 389, 69 S. W., p. 255), 
in which it was sought to recover the deposit which accompanied the 
bid on the ground the bidder had made an error of $10,000 in adding 
the several sums entering into his bid. In that case the court said: 

The petition fails to show that the defendant was in any wise responsible 
for the mistake referred to. When the plaintiff offered to build the house for a 
specified sum, and the defendant accepted the offer, a binding contract was made, 
and it was of no consequence, in so far as the validity of the contract was 
concerned, that the plaintiff had made a miscalculation in forming his prelimi- 
nary estimates. 

In Baltimore v. J. L. Robinson Construction Co. (128 Md. 660, 
91 Atl. 682, L, R. A, 1915A, p. 225), involving the construction of a 
schoolhouse, the complainant bidder ascertained the bids of his 
competitors just before the opening and then found that in making 
up the general tabulation of the costs of the various items, includ- 
ing the bids of subcontractors, the amount for heating and ventilat- 
ing had been put down in his bid at $952.13, while it should have 
been $11,952.13, the amount of the subcontractor’s bid, thus making 
the total of the bid $11,000 less than had been intended. The bid 
of the complainant, with this error, was $14,000 lower than the bid 
of any other bidder and, the board of municipal officers having 
refused to permit the bid to be withdrawn and awarded the contract 
to it, the complainant refused to execute the contract and brought an 
action at law for recovery of the deposit which accompanied the bid. 
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The court gave judgment against the complainant, holding it was 
not entitled to a return of the deposit, and cited in support of its 
judgment, Robinson v. Board of Education, 98 Ill. App. 100; Mor- 
gan Park v. Gahan, 136 IIl., 523, 26 N. E. 1085; Z'’urner v. Fremont, 
95 C. C. A. 455, 170 Fed. 259; Davis v. Syracuse, 69 Misc. 285, 126 
N. Y. Supp. 1002; Wheaton Bldg. & Lumber Co. v. Boston, 204 
Mass. 218, 90 N. E. 598; 28 Cyc., p. 661; and McQuillin on Munici- 
pal Corporations, secs. 1221, 1222, vol. 3. In explaining its judg- 
ment the Maryland Court said: 


While it may appear a hardship upon the bidder, the practical side, as illus- 
trated by this record, of awarding contracts by closed bidding, shows it to 
be a wise provision * * *. After the bids were all in, and before the bids 
were opened, this appellee easily ascertained from his competitors the amounts 
of their bids. What would there be to prevent a dishonest bidder, upon finding 
that his bid was extremely low, from declaring that he had made a mistake, 
and thus put the city to the costs of delay and readvertising. 

The case of Moffett v. Rochester, 178 U. S. 3738, 44 L. Ed. 1008, 20 Sup. Ct. 
Rep. 957, relied upon by the appellee, was upon a bill in equity for a reforma- 
tion of the proposal, and therefore is not authority for the form of action 
in this case. * * 


No case has come to attention which goes further in relieving a 
bidder than the cited case of Moffett v. Rochester, but even had this 
office, or the administrative office involved, such equitable jurisdic- 
tion and authority as was there exercised by the court—which they 
have not—nevertheless, the facts asserted in the records of the pres- 


ent case do not present any such situation requiring equitable relief 
as was established by competent evidence in that case such as, among 
others, (1) that the estimates in that case were not prepared by any 
officers of the complainant’s company but by subordinates; the com- 
pany’s engineer was near-sighted and in a nervous and confused 
state which the court found relieved the company from responsi- 
bility for his errors, one of which was to omit any estimate or allow- 
ance for’ any work preparatory or connected with the digging and 
placing of thousands of cubic yards of dirt in cars, whereas other 
bidders asked $12 and $15 per cubic yard, (2) the bid bond was not 
regularly executed by the complainant, (3) the complainant’s offi- 
cers were misled by officers of the municipality as to the manner and 
effect of their bid and then, when not responsive to the specifica- 
tions the bid was declared informal by the chairman of the board 
of officers but nevertheless was considered equally with other bids 
and accepted by the board only as to the part of the work on which 
complainant averred errors had been made in its estimates which 
would result in substantial loss, (4) the officers of the municipality 
took the action which they did in order to take an improper and 
unconscionable advantage of the complainant and the clerical errors 
in its estimates on a part of the work, and these errors were patent 
on the face of the itemized bids, aside from any claim of error by 
87459°-36 —68 
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the bidder, the United States Supreme Court saying as to that, “and 
it seems impossible for the error to have escaped the notice of the 
board”; also, (5) while the action of the complainant in equity was 
pending, the board let a part of the work bid upon as to which 
complainant made no error and was low bidder, to another contrac- 
tor, and in so doing the United States Supreme Court held that 
“the city, in effect, evaded the restraining order, forestalled the 
action of the circuit court, and prevented the reformation of the 
proposals; and by preventing that justified the decree which was 
entered”, viz, the decree adjudging the proposals of the complain- 
ant for the part of conduit as to which an award was made to it, 
“rescinded, canceled, and declared null and void and of no effect 
and enjoining the municipal officers from taking any action to en- 
force the contract based upon the award or to forfeit the complain- 
ant’s bid bond.” 

The S. N. Nielsen Co. should be required to perform the contract 
it has signed in accordance with its bid and the award made thereon. 


(A-75744) 


FIVE-DAY WEEK—DEPARTMENTAL SERVICE—DISTRICT OF 
COLUMBIA ; 


The establishment of a five-day week for administrative employees in the 
departmental service in the District of Columbia, including the administra- 
tive force of the Works Progress Administration, is unauthorized under 
existing laws. 


Comptroller General McCarl to the Administrator, Works Progress Adminis- 
tration, June 4, 1936: 


Consideration has been given your letter of May 22, 1936, as 
follows: 


The Works Progress Administration has under serious consideration the 
matter with relation to the hours of work per week in its offices in Washington, 
D. C., during the summer months, from probably June 1 to September 30, to 
determine whether they may be so arranged that its employees will not be 
required to report for work on Saturdays. 

At present the hours of work from Monday to Friday, inclusive, are from 
9 a. m. to 5 p. m., with one hour for luncheon, and on Saturday from 9 a. m. 
to 1 p. m., or a total of 39 hours per week, which it is understood is the number 
of hours of work in the executive departments of the Government. 

It is my feeling that, during the hot summer months, it would tend to increase 
the efficiency of the administration if its employees would not be required to 
work on Saturdays, and in lieu thereof work from 8 a. m. to 4:30 p. m. from 
Monday to Thursday, inclusive, and from 8 a. m. to 4:20 p. m. on Friday, with 
40 minutes for luncheon each day, which would total 39 hours of work for the 
week. 

The acts of March 3, 1898 (27 Stat. 715), and March 15, 1898 (30 Stat. 316), 
5 U. S. C. 29, provide for “not less than seven hours of labor each day except 
Sundays and days declared public holidays by law or Executive order.” The 
act of March 3, 1931 (46 Stat. 1482), 5 U. S. C. 26a, provides that “four hours, 
exclusive of time for luncheon, shall constitute a day's work on Saturdays”, and 
where, for special public reasons, employees are required to work more than 
four hours on Saturday, they shall be entitled to an equal shortening of the 
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work day on some other day. It is to be noted that the latter does not 
require “not less than” four hours of work on Saturday. It appears that the 
former acts provide for minimum hours of labor each day which shall not be 
less than seven hours, and the latter act provides for a maximum of four hours 
on Saturdays unless the head of the department requires employees, for special 
public reasons, to work more than four hours, in which case the work day on 
some other day is shortened. A reasonable interpretation of the above acts 
would permit this Administration to observe the 5-day week by requiring its 
personnel to make up on week days the hours of work ordinarily performed on 
Saturdays. 

This Administration has issued, by Bulletin No. 1, the following instructions: 

“Administrative employees will render not less than 39 hours’ service each 
week. Usually this will be seven hours each day. Monday to Friday, inclusive, 
and four hours on Saturday. However, the working hours for any particular 
administration may be prescribed at the discretion of the Administrator as long 
as the standard requirements of 39 hours per week are met.” 

Pursuant to such instructions the five-day-a-week plan is being observed in 
many of the State Administrations of the Works Progress Administrations. 
If the personnel of the Administration in Washington is required to work on 
Saturdays, much of its work would be ineffective because of the loss of contact 
with State Administrations. 

Accordingly I desire to have your decision as to whether the hours of work 
outlined above on a five-day week basis may be applied to the personnel of this 
Administration during the months of June, July, August, and September. 

Your early decision in the premises will be greatly appreciated. 


Sections 2 and 3 of the act of March 14, 1936 (49 Stat. 1161), pro- 
vide as follows: 


Sec. 2. Each head of a department or independent establishment shall issue 
general public regulations not inconsistent: with law setting forth the hours of 
duty per day and per week for each group of employees. Before issuing such 
regulations, which shall be issued within three months from the date of approval 
of this act, the heads of departments and independent establishments shall meet 
and consult among themselves and make such regulations as nearly uniform as 
possible so that all employees, temporary or permanent, in all departments and 
independent establishments shall receive like treatment as nearly as may be 
practicable: Provided, That heads of departments and independent establish- 
ments may appoint a subcommittee to draft such regulations. 

Smo. 3. Each head of a department or independent establishment shall keep a 
record of all work performed in excess of the work required by departmental regu- 
lations issued in conformance with section 2 hereof for the period commencing 
July 1, 1936, and ending December 31, 1986, and shall report same to the Civil 
Service Commission at the end of each month. The Civil Service Commission 
shall make a report of such record to the Congress on or before January 31, 1937. 


In the report of the subcommittee appointed pursuant to section 2 
dated May 6, 1936, it was correctly concluded as follows: 


These sections do not change existing law, but they clearly express the desire 
of Congress that as far as possible under existing law there be uniformity in the 
hours of duty of each group of employees, and that any excess of work beyond 
these hours of duty shall be reported monthly to the Civil Service Commission 
for the months of July to December, inclusive, 1936, for transmission to Congress.” 


Section 5 of the act of May 3, 1893, as amended by section 7 of the 
act of March 15, 1898 (30 Stat. 316), cited by you, provides in part as 
follows: 

Hereafter it shall be the duty of the heads of the several executive depart- 
ments, in the interest of the public service, to require of all clerks and other 
employees, of whatever grade or class, in their respective departments, not 


less than seven hours of labor each day, except Sundays and days declared 
public holidays by law or Executive order; * * * 
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This statute, which is still in effect, requires work on 6 days per 
week, except when 1 of the 6 days is a holiday declared by law or 
Executive order, and is applicable to all administrative employees 
in the departmental service in the District of Columbia. While the 
Saturday half-holiday law of March 3, 1931, 46 Stat. 1482, shortened 
to 4 hours the work day on Saturday, it did not otherwise affect the 
requirement of the act of March 15, 1898, supra. 

Neither the Emergency Relief Appropriation Act of 1935, ap- 
proved April 8, 1935, 49 Stat. 115, providing the appropriations 
under which the Works Progress Administration has been set up, 
nor any other statute, authorizes the establishment of a five-day 
week in the District of Columbia for administrative and super- 
visory employees in the Works Progress Administration. 

While this office has held that administrative and supervisory 
employees in offices, plants, or establishments required to be on a 
40-hour week under the provisions of section 23 of the act of March 
28, 1934, 48 Stat. 522, may be excused from duty on 1 day per week, 
usually Saturday, without loss of compensation, when the office, 
plant or establishment is closed (18 Comp. Gen. 265, 269; id. 277, 
280), the application of that rule to the administrative force of the 
Works Progress Administration in Washington is not authorized 
under the law applicable to such employees; nor does there appear 
such a relationship between the work of the administrative force 
in Washington and the work of the employees and security wage 
workers in the field as to require suspension of work in the District 
of Columbia on Saturday or any other day of the week that the 
field force does not work. 

Accordingly, your question is answered in the negative. 


(A-75907) 
LEAVES OF ABSENCE—SICK AND ANNUAL—ACTS OF MARCH 14, 1936 





Unless the President shall, by the uniform regulations to be issued under section 
7 of the acts of March 14, 1936, 49 Stat. 1161, and id. 1162, provide other- 
wise, sick leave regularly and properly granted prior to March 14, 1936, in 
accordance with the leave laws and regulations then in effect, will require 
no adjustment of the employee’s compensation or leave record, but will 
stand as charged to sick leave and be for consideration in determining what, 
if any, sick leave the employee will be entitled to thereafter under the limi- 
tations prescribed in the act of March 14, 1936, 49 Stat. 1162, if still in the 
service. 

Annual or sick leave of absence granted at any time during a calendar year in 
excess of the accumulated and earned leave, if the leave so granted was 
authorized under the applicable act of March 14, 1936, need not be adjusted, 
unless otherwise provided by regulation of the President, upon separation 
from the service or retirement, with annuity, for any reason. 

Sick leave of absence is not granted by the act of March 14, 1936, 49 Stat. 1162, 
on a yearly basis, but on a monthly basis, the monthly accrual of one and 
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one-quarter days becoming available to the employee at any time on or after 
the first day of the month, 

diem employees paid only when actually employed, per diem or per hour 
employees hired for an emergency, such as fires, floods, etc., part-time or 
intermittent employees, contract employees not continuously employed, em- 
ployees paid at hourly rates and engaged on an intermittent basis for 
muintenance and similar work, and fee basis employees, are not entitled to 
annual or sick leave under the acts of March 14, 1936, 49 Stat. 1161, and id, 
1162, respectively. 

Piece workers temporarily but continuously employed for one month or more 
are entitled to annual and sick leave of absence with pay under the terms 
and conditions of the leave acts of March 14, 1936, 49 Stat. 1161, and id. 
1162, respectively, applicable to temporary employees, but if not required to 
be continuously employed during the regular tour of duty they are not 
entitled to leave of absence with pay. 

Existing leave laws applicable to Federal employees stationed outside the conti- 
nental limits of the United States which allow annual or sick leave in ex- 
cess of that granted by the acts of March 14, 1936, 49 Stat. 1161, and id. 
1162, respectively, remain in effect and no portion of said acts of March 14, 
1936, so exceeded, is applicable to such employees. 

Persons on a State, municipal, or other public, but non-Federal, project or per- 
sons on a Federal project paid security or prevailing wages out of funds 
allotted by the Works Progress Administration are not entitled to annual or 
sick leave of absence with pay under the acts of March 14, 1936, 49 Stat. 
1161, and id. 1162, respectively, but persons employed in an administrative 
or clerical capacity on Works Progress Administration projects and paid 
from said Administration funds, including those who are not directly em- 
ployed in the central office in the District of Columbia or at one of its dis- 
trict or local headquarters, are entitled to annual and sick leave under said 
acts. 


Comptroller General McCarl to the President, United States Civil Service 
Commission, June 4, 1936: 


Consideration has been given to your letter of May 25, 1936, as 
follows: 


The President, in letter of March 19, 1936, directed that the Commission 
eall together representatives of the departments and independent establish- 
ments and Government corporations to prepare for submission to him drafts 
of uniform regulations to govern annual leave and sick leave, respectively, 
as prescribed in Public, No. 471 and Public, No, 472, 74th Congress, approved 
March 14, 1986. Acting on behalf of the committees appointed through authori- 
zation of these representatives at a meeting held March 26, 1936, the Com- 
mission respectfully requests your decision on the following questions, 

Question 1. May sick leave granted in excess of the rate of 1% days a 
month under the law and regulations in effect during the period January 1 
to March 14, 1986, be allowed to stand as granted, without adjustment? 

Sections 2 and 3 of Public, No. 472 read: 

“Spc. 2. On and after January 1, 1936, cumulative sick leave with pay, at 
the rate of one and one-quarter days per month, shall be granted to all 
civilian officers and employees, the total accumulation not to exceed ninety 
days. ‘Temporary employees, except temporary employees engaged on con- 
struction work at hourly rates, shall be entitled to one and one-quarter days 
sick leave for each month of service: Provided, That all such employees shall 
furnish certificates satisfactory to the head of the appropriate department 
or independent establishment. 

“Seo. 3. Administrative officers may advance thirty days sick leave with pay 
beyond accrued sick leave in cases of serious disability or ailments and when 
required by the exigencies of the situation.” 

In a large number of cases throughout the service sick leave has been 
granted to employees between January 1, 1936, and March 14, 1936, in excess 
of accrued sick leave of 14% days per month, and in many cases in excess of 15 
days, the total that could accrue during a calendar year. In decision of 
March 27, 1936 (A-72714), in the case of Government Printing Office employees 
for whom no basis for sick leave existed prior to March 14, 1936, the Comp- 











1060 DECISIONS OF THE COMPTROLLER GENERAL 


troller General said: “Sick leave of absence—otherwise allowable under the 
act—may be substituted for leave without pay or annual leave taken by em- 
ployees of the Government Printing Office between January 1 and March 14, 
1986, only to the extent of the sick leave which had accumulated for the period 
from January 1, 1986, * * * at the rate of 1% days per month.” The 
decision also stated that there is no intimation in the statute that section 3, 
authorizing the advance of sick leave beyond accruals not to exceed 30 days, was 
intended to operate retroactively. 

In 1932, in a case involving a shift in the basis for granting annual 
leave not dissimilar to the present shift in the basis for granting sick leave, 
the Comptroller General in decision A-43338 of July 16, 1932 (vol. 12, page 63), 
respecting excess annual leave already taken and the effect of that section on 
the new basis established for furlough by the Economy Act, said: 

“The fact that an employee prior to July 1, 1932, had taken annual leave in 
excess of the amount that had accrued at the rate of 2% days a month, but not 
in excess of the amount to which he would have been entitled during the 
calendar year ending December 31, 1932, but for the passage of the act of 
June 30, 1982, does not require that the excess leave be regarded as leave 
without pay or be charged against the furlough time to which the employee is 
entitled as the result of the operation of section 101 of the said (Economy) 
Act.” 

There is also cited for consideration in this connection the decision of the 
Comptroller of the Treasury of December 27, 1920 (vol. XXVII, page 583). 
The syllabus of this decision reads: 

“An employee who has been granted the full amount of leave with pay 
allowed in any one year, and has been paid therefor, is not obligated to con- 
tinue in his position for the remainder of the fiscal year, and should not be 
required to refund any portion of the compensation so received when resigning 
before the expiration of the fiscal year.” 


and the concluding paragraph thereof reads: 


“When an employee has been lawfully granted leave with pay and has been 
paid the amount due for the period of leave, his right to the money becomes 
absolute, and is not subject to any condition that he shall perform service after 
the period of leave has expired. Nor does the statute now under considera- 
tion justify stating an account with a former employee and raising a charge 
against him.” 

Question 2. If question 1 is answered in the negative, how is the adjust- 
ment to be made? 

(a) In the case of an employee who has, subsequent to March 14, 1986, been 
separated from the service; 

(b) In the case of an employee who, subsequent to March 14, 1986, has been 
retired with annuity for any reason; 

(c) In the case of an employee who has remained and is now in the service. 

Question 3. May annual or sick leave granted at any time during a calendar 
year in excess of the accumulated leave and of the leave earned be allowed 
to stand without adjustment in the following cases: 

(a) Where the employee has been separated from the service; 

(b) Where the employee has been retired with annuity for any reason? 

In this connection please see decisions cited under question 1 above. 

Question 4. May the prevailing and long-established practice of granting sick 
leave in any leave year in advance of its accrual but not in excess of the yearly 
allowance be continued? 

This question refers to current-year sick leave as distinguished from the 
30-day advance sick leave, which latter, according to the wording of the law, 
is available only for “cases of serious disability or ailments, and when required 
by the exigencies of the situation.” Sick leave in general, under the act of 
March 15, 1898 (30 Stat. 316), has heretofore been granted on the principle 
that in the case of illness all the sick leave for the year is available. 

Although it is true that Public, No. 472—74th Congress, does not contain the 
words “calendar year” as they appear in Public, No. 471—74th Congress (annual 
leave statute), the fact is that the act, although approved March 14, 1936, 
was made retroactive to January 1, 1936, the beginning of a calendar year. 
It is not believed that the new sick leave statute is less liberal in its terms 
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than the previous practice except with respect to the one item of amount of 
sick leave (15 days instead of 30 days) which may be granted during a year 
for ordinary absence due to sickness without resort to the special privilege 
of advancing sick leave authorized by section 3 of the new act. 

Question 5. Under the provisions of law specifying “all civilian officers and 
employees” and “regardless of tenure” are employees whose work is not con- 
tinuous, such as various types of intermittent and other nonregular employees, 
entitled to sick leave or to annual leave? 

Both the annual leave and the sick leave acts contain certain special excep- 
tions, but are the same in authorizing the granting of annual leave and sick 
leave to all civilian officers and employees “regardless of their tenure.” 

There are in various branches of the Government service groups of em- 
ployees who are employed on an intermittent, seasonal, emergency, indefinite, 
and other nonregular basis, who are frequently paid on a per diem basis, but 
are also paid otherwise. The language of both acts, “all civilian officers and 
employees” and “regardless of their tenure’ makes no specific exception of 
these groups of employees. 

However, since the terms of the employment of these persons provide for pay- 
ment only when actually employed, there would appear to be a question as to 
whether they should be paid when not on a duty status, whether the absence 
is because of illness or other causes. Among the groups of employees affected 
and concerning whom decision is requested are: 

(a) Per diem employees who are paid only when actually employed. 

(b) Per diem or per hour employees engaged in an emergency who may be 
employed for more than one 7- or 8-hour shift in 24 hours during said emergency, 
fire, flood, ete. 

(c) Part-time employees, such as those considered in your Decision A-36473, 
May 9, 1931, to the Secretary of Commerce, and Decision A-69423, March 16, 
1936. to the Secretary of Agriculture. 

(d) Persons engaged under contract to furnish usually a specified number of 
reports in a year, but not continuously employed. 

4 (e) Employees engaged temporarily for a month or more on a piece-price 
asis, 

(f) Employees who are paid at hourly rates, but who are not engaged on 
construction work, as, for example, mechanics, skilled laborers, and others 
engaged in many services on maintenance, repair, clean-up work, and the like, 
where employment is more or less intermittent and not on a regular or con- 
tinuous basis. 

(zg) Employees paid on a fee basis, such as physicians and surgeons and other 
consultants, 

Question 6. At what time during any month of service may the sick leave 
accruing for that month be considered available to the employee? This ques- 
tion raises on a monthly scale the same principle referred to in question 3 as 
to availability during the year of sick leave. The view has been expressed 
that it would be in the interest of efficient administration to make sick leave 
accruing during any month available to the employee at any time after the 
beginning of the month. 

Question 7. Section 5 of Public, No. 471, and section 5 of Public, No. 472, 
read: 

“Nothing in this act shall be construed to prevent the continuance of any 
existing leave differential now obtaining for the benefit of employees of the 
Federal Government stationed outside the continental limits of the United 
States.” 

There is great variation in the grants of annual leave and sick leave to 
Federal employees stationed in Alaska, Hawaii, Puerto Rico, Canal Zone, etc., 
and in foreign countries. Some statutes permit thirty days’ annual leave with- 
out accumulation, and some have been construed as not permitting sick leave. 

Decision is desired whether the language of section 5 of the two acts is such 
as to permit a choice between the leave granted by Public, No. 471, and Public, 
No. 472, respectively, as a whole, and the leave granted by other existing and 
applicable laws as a whole; or whether it is permissible to select the most de- 
sirable features of the laws and merge them into regulations for employees 
stationed outside the continental limits of the United States, As a specific 
illustration, may an employee of the Department of Agriculture stationed in 
Alaska for whom existing law (sec. 583, title 5, U. S. Code) grants thirty days’ 
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annual leave without accumulation, be permitted to have the thirty days’ leave 
plus the accumulation permitted by Public, No. 471? Or may he be permitted 
to come within the terms of Public, No. 471, as a whole? 

Question 8. May annual leave or sick leave be granted to persons who are 
compensated out of funds appropriated for or allotted to the Works Progress 
Administration and who come within the following groups: 

(a) Persons on a State, municipal, or other public but non-Federal project 
paid security or prevailing wages out of funds allotted by W. P. A.; 

(b) Persons on a Federal project paid security or prevailing wages out of 
funds aliotted by W. P. A.; 


(c) Persons employed in administrative or clerical capacity in connection 
with W. P. A. projects who are paid from funds allotted by W. P. A. but who 
are not directly employed in the central office of W. P. A. in the District of 
Columbia or at one of its district or local headquarters. It is understood, 
of course, that employees of the central office and the district offices of W. P. A. 
come within the terms of Public, No. 471, and Public, No. 472? 

For your information it is stated that the two committees referred to on page 
1 of this letter have deferred final action on the drafts of proposed regulations 
to govern annual leave and sick leave, to be submitted to the President, until 
after you have rendered decision in response to the questions herein presented. 
You will appreciate, therefore, the natural expression of hope that decision 
issue shortly. 

Referring to question 1, the act of March 14, 1936, does not spe- 
cifically require that sick leave of absence legally and properly 
granted in excess of the rate of 114 days per month during the period 
January 1 to March 14, 1936, but granted within the limitations and 
subject to the terms and conditions of the leave laws and regulations 
then in effect, shall be charged to annual leave or leave without pay 
as to employees remaining in the service; nor does it require any 
withholding of compensation on account of such excess sick leave 
as to employees separated from the service. Neither does it provide 
that such excess leave shall not be so charged or compensation there- 
for withheld. Consequently, unless the President shall, by the uni- 
form regulations to be issued under section 7 of the statute, provide 
otherwise, sick leave regularly and properly granted prior to March 
14, 1936, in accordance with the leave laws and regulations then in 
effect, will require no adjustment of the employee’s compensation or 
leave record but will stand as charged to sick leave and be for con- 
sideration in determining what, if any, sick leave the employee will 
be entitled to thereafter under the limitations prescribed in the act 
of March 14, 1936, if still in the service. That is to say, it would 
be within the power of the President, under the law, to make pro- 
vision in the regulations for adjustments in such cases, but he is not 
required to do so; and if the regulations do not so provide, the ad- 
justments will not be authorized. 

As question no. 1 is not answered in the negative, consideration of 
question no. 2 is not necessary. 

With reference to question 3, and on the assumption that the leave 
so granted was authorized under the law, both (a) and (b) are 
answered in the affirmative, unless the regulations to be prescribed 
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pursuant to the acts of March 14, 1936, shall provide otherwise. See 
answer to question 1. 

Question 4 is answered in the negative. Section 3 of the act pro- 
vides for the granting of sick leave “at the rate of 114 days per 
month.” Hence, the year is no longer the unit on the basis of which 
sick leave may be granted. 

Referring to question 5, the classes of employees mentioned in 
paragraphs (a), (b), (c), (d), (f), and (g) are not entitled to sick 
or annual leave of absence with pay. An appointment or contract 
of employment providing for payment of compensation on the basis 
of “when actually employed” or on a fee basis for the particular 
service rendered, is inconsistent with the granting of leave of ab- 
sence with pay. Referring to paragraph (e) under question 5, piece 
workers temporarily but continuously employed for 1 month or 
more are entitled to sick and annual leave of absence with pay under 
the terms and subject to the conditions of the leave acts of March 14, 
1936, applicable to temporary employees. ‘Those not required to be 
continuously employed during the regular tour of duty are not 
entitled to leave of absence with pay. 

The suggested answer to question 6 is correct; that is, sick leave 
accruing during any month is available to the employe at any time 
on or after the Ist day of the month. 

Referring to question 7, it may be stated that the legislative in- 
tent of section 5 of the leave acts of March 14, 1936, is not entirely 
clear. It would seem, however, that as there could be no “continu- 
ance of any existing leave differential” without continuing also the 
terms and conditions on which such differential now obtains, it is 
concluded that all existing leave laws applicable to “employees of the 
Federal Government stationed outside the continental limits of the 
United States”, which allow an amount of annual or sick leave in 
excess of that granted by the leave acts of March 14, 1936, remain 
in full force and effect and that no portion of the respective annual 
or sick-leave acts of March 14, 1936, so exceeded, will be applicable 
to such employees. 

The classes of employees or workers mentioned in paragraphs (a) 
and (b) under question 8 are not entitled to sick or annual leave of 
absence with pay, but as both of the leave statutes of March 14, 
1936, grant leave to “all civilian officers and employees of the United 
States wherever stationed”, with certain exceptions, the employees 
mentioned in paragraph (c) of question 8 are entitled to both sick 
and annual leave of absence with pay under the terms and subject 
to the conditions of said statutes. 
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(A-75720) 


SET-OFF—LEASES—AMOUNT PAYABLE TO THIRD PARTY FOR 
LESSOR’S FAILURE TO MEET OBLIGATIONS 







Where a third party performs services under a Government contract which the 
lessor is obligated to perform under the terms of the lease, the lessor is 
chargeable with the amount payable to the third party, the amount to be 
withheld from rental payments otherwise due under the lease. 


Comptroller General McCarl to the Secretary of Commerce, June 5, 1936: 

There is for consideration preaudit voucher no. 8878 in favor of the 
Charles E. Tull Co. for $1,075, for installation of electric wiring, 
panel boards, outlets, and recording volt meter, under contract 
ER-Tps-23-4622, dated December 17, 1935, in quarters in the Guar- 
anty Industrial Building, Philadelphia, Pa., occupied by the Bureau 
of Census under lease ER-Cco-1, entered into September 3, 1935, 
between the Director, Bureau of Census, and the Guaranty Corpora- 
tion, for the term beginning September 16, 1935, and ending Sep- 
tember 15, 1936, at an annual rental of 50 cents per square foot. 

The voucher when originally submitted under schedule 1412-A, 
was returned without certification under preaudit difference state- 
ment dated May 9, 1936, for an explanation why the work performed 
under such contract should not be considered as an obligation of the 
lessor under paragraph 6 of the lease described above, said paragraph 
providing among other things that— 

* * * ‘The lessor at its own cost and expense shall also furnish the neces- 
sary equipment and facilities for supplying the premises herein leased with 
both alternating and direct electric current. * * 

The voucher was resubmitted by letter dated May 16, 1936, from 
the Chief Clerk, Bureau of Census, as follows: 

Although it is not clearly stated in paragraph 6 of E. R. C. Co. 1 that the 
lessee would bear the cost of the special electrical work required in connec- 
tion with the use of tabulating and sorting machines, it was the understanding 
of both the lessor and lessee that this would be done. 

At the time space was rented, it had not been definitely decided where 
electric outlets, etc., for tabulating and sorting machines would be placed or 
when they would be needed. The specifications stated on invitation to bid on 
space required building to be equipped with both alternating and direct current 
for light and power. (See copy attached.) Had there been any intention of 
having the lessor perform the special electrical work under the rental price, 
a description of the unusual requirements for electrical service would have 
been included in these specifications. (See specifications for electric service.) 

The specifications, which became a part of the lease, provided 
that the building should have “lighting and heating facilities in- 
stalled reasonably complete for immediate occupancy” and that the 
lessor should furnish as part of the rental consideration “Build- 
me ee equipped with both alternating and direct current 
for light and power.” 





DECISIONS OF THE COMPTROLLER GENERAL 1065 


There was submitted, also, copy of letter of September 19, 1935, 
from the lessor to the Chief Clerk, Bureau of Census, as follows: 

Kindly advise at your earliest convenience the maximum time when you will 
require direct current for the operation of the equipment of the United States 
Bureau of Census, at the same time also please confirm information supplied 
the writer sometime ago through your mechanical engineer, that, for a tab- 
ulating equipment, 59,000 watt would be required as maximum starting load 
with 18,000 running load. We desire this information in order to be in a 


position to fulfill our part of the contract at the time such direct current is 
required by your organization. 


Receipt of this letter was acknowledged under date of September 
21, 1935, and the lessor was advised that the mechanical engineer of 
the administrative office was on leave of absence, but that upon his 
return, September 30, the matter would be considered and the lessor 
would be advised further. On October 1, 1935, the lessor was notified 
as follows: 


It is estimated that we will require direct electrical current commencing Jan- 
uary 15, 1936. In order to start the electrical tabulating equipment 60,000 watts 
will be needed, and 33,000 watts will be required to keep the machinery running. 
The voltage should be from 110 to 115. 


The record is silent as to any further action taken by the lessor or 
the administrative office with reference to the matters discussed in the 
letters of September 19 and October 1, and, notwithstanding the fact 
that the lessor was obligated to furnish as part of the rental consid- 
eration a building equipped with both alternating and direct current 
for light and power and the lessor’s apparent willingness to furnish 
such special services as is indicated by its letter of September 19, 1935, 
nevertheless the contract was entered into with Charles E. Tull Co. 
for the services covered by voucher no. 8878. 

The voucher, if otherwise correct, will be certified for payment and 
returned through the usual channels, but since under the terms of para- 
graph 6 of the lease the lessor was obligated to furnish the services 
covered by said voucher, you are requested to issue the necessary 
instructions to withhold the amount of the voucher, to wit, $1,075, 
from rental payments accruing under the subject lease and to take the 
necessary administrative action to prevent recurrence of similar in- 
stances. See United States Post Office Corporation v. United States, 
80 Ct. Cls. 785. 


(A-74147) 


LIQUOR LAW REPEAL AND ENFORCEMENT ACT OF 1935—VIOLA- 
TIONS—VEHICLES AND AIRCRAFT SEIZED, RETURNED, SOLD, OR 
TURNED OVER TO GOVERNMENT AGENCY—PAYMENT OF EX- 
PENSES AND ALLOWED CLAIMS 


Department of Justice appropriations are not available for the payment of ex- 
penses incident to the seizure and forfeiture of vehicles and aircraft for 
violation of the internal revenue laws relating to liquor where the property 
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is returned to the claimant pursuant to section 204 (c) of the Liquor Law 
Repeal and Enforcement Act of 1935, 49 Stat. 878, nor for the payment of 
expenses of hauling, towing, transporting, and storage of such property 
seized by other than Department of Justice agents. 

Appropriated funds are not available for payment of any expenses incident to 
the seizure ahd forfeiture of vehicles and aircraft for violation of the 
internal revenue laws relating to liquor where the seized property is sold 
pursuant to section 204 (c) of the Liquor Law Repeal and Enforcement 
Act of 1935, 49 Stat. 878, if the proceeds are sufficient to cover same, but if 
insufficient such expenses equal to the deficiencies may be paid from the 
appropriation “Salaries, Fees, and Dxpenses of Marshals, U. 8. Courts.” 

Where vehicles and aircraft seized for violation of the internal revenue laws 
relating to liquor are sold pursuant to section 204 (c) of the Liquor Law 
Repeal and Enforcement Act of 1935, 49 Stat. 878, and a claim for remission 
or mitigation is allowed by the court, the proceeds in excess of expenses 
incident to seizure and forfeiture may be applied upon the allowed claim, 
any further excess to be covered into the Treasury, but no appropriation is 
available for payment of any deficiency in connection with an allowed claim. 

Where vehicles and aircraft seized for violation of the internal revenue laws 
relating to liquor are turned over to another Government agency pursuant 
to section 305 of the Liquor Law Repeal and Enforcement Act of 1935, 49 
Stat. 880, only the cost of “hauling, transporting, towing, and storage”, if 
paid from the applicab'e Department of Justice appropriation, are properly 
for reimbursement by the transferee agency, and the amount of such reim- 
bursement is for crediting to the appropriation previously charged. 


Comptroller General McCarl to the Attorney General, June 8, 1936: 
There has been considered your letter of April 20, 1936, as follows: 


Section 204 of the Liquor Repeal and Enforcement Act of August 27, 1935, 
49 Stat. 878, modifies the earlier procedure with respect to forfeiture of vehicles 
and aircraft seized for violation of the internal revenue laws relating to liquors 
and your decisions on the following questions and propositions involving appro- 
priated funds and disposition of proceeds of sales are requested: 

1, (a) If a vehicle is returned to a claimant pursuant to provisions of section 
204 (c), “such return shall be made only upon payment of all expenses incident 
to the seizure and forfeiture incurred by the United States.” It is assumed that 
the appropriation “Salaries, fees, and expenses of marshals, U. S. courts” is 
not available for payment of these expenses in the first instance when the court 
orders the return of the vehicle. If the appropriation is held to be available in 
such a case, may the sum paid by the claimant be deposited to the credit of 
the appropriation for reuse? 

(b) In this connection, the question arises as to whether in view of the 
provisions of section 305, either the appropriation: “Salaries, fees, and expenses 
of marshals, U. 8. courts”, or any other appropriation under the control of this 
Department is available for the payment of expenses of hauling, towing, trans- 
porting, and storage of property which is seized by agents of the Internal 
Revenue Bureau or by officers other than agents of this Department. 

2. In the last sentence of section 204 (c) provision is made in cases of 
public sale for the “payment from the proceeds thereof, after satisfaction of 
all such expenses.” ‘This, in effect, modifies the requirements of section 3617, 
Revised Statutes, that the entire proceeds shall be deposited into the Treasury 
without abatement or deduction. The Department assumes that your office 
will hold that “such expenses” refers to the “expenses incident to the seizure 
and forfeiture incurred by the United States” and that no appropriated funds 
are available for payment of expenses of seizure, storage, publication, for- 
feiture, etc., if the proceeds are sufficient to cover same. 

3. If the proceeds are insufficient for payment of expenses of seizure and for- 
feiture, it is assumed that the procedure under national prohibition will be 
followed, namely, that the deficiency be paid from appropriated funds—‘Sal- 
aries, fees, and expenses of marshals, U. 8. courts.” 

4. The Department assumes, in the case of a public sale, where a claim is 
allowed, that the expenses of seizure and forfeiture are first to be paid from 
the proceeds of the sale and that the balance is to be applied upon the allowed 
claim, that any excess is to be paid over to the collector of internal revenue 
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and that no appropriation is available for payment to the claimant of any 
deficiency which may develop. 

5. In connection with the forfeiture of vehicles under section 304 of the 
same act and payment by another agency of the expenses of forfeiture to this 
Department under section 305 of this act, the United States marshal for the 
district of Maryland has received and deposited in his marshal’s trust fund 
account several items of expense in connection with advertising notices which 
were paid in the first instance from the appropriation “Salaries, fees, and 
expenses of marshals, U. S. courts.” May expenses paid from appropriated 
funds under this Department, which are covered by reimbursements from 
other agencies, be returned to the credit of the appropriation for reuse or, 
must such receipts be deposited into the Treasury as miscellaneous receipts? 


The act of August 27, 1935, 49 Stat. 872, repealing titles I and II 
of the National Prohibition Act, provides in part as follows: 
Title I, section 8, 49 Stat. 874, 875— 


* * * The seizure and forfeiture of any liquor or property under the 
provisions of this title, or under the provisions of title III of the National 
Prohibition Act, and the disposition of such liquor or property subsequent to 
seizure and forfeiture, or the disposition of the proceeds from the sale of such 
liquor or property, shall be in accordance with existing laws or those hereafter 
in existence relating to seizures, forfeitures, and disposition of property or 
proceeds, for violation of the internal revenue laws. 


Title II, section 204 (a) and (c), 49 Stat. 878— 


(a) Whenever, in any proceeding in court for the forfeiture, under the inter- 
nal-revenue laws, of any vehicle or aircraft seized for a violation of the 
internal-reyenue laws relating to liquor, such forfeiture is decreed, the court 
shall have exclusive jurisdiction to remit or mitigate the forfeiture. 

> * * * * ” * 

(c) Upon the request of any claimant whose claim for remission or miti- 
gation is allowed and whose interest is first in the order of priority among 
such claims allowed in such proceeding and is of an amount in excess of, or 
equal to, the appraised value of such vehicle or aircraft, the court shall order 
its return to him * * *. Such return shall be made only upon payment of 
all expenses incident to the seizure and forfeiture incurred by the United 
States. In all other cases the court shall order disposition of such vehicle 
or aircraft as provided in titie 3 of this act, and if such disposition be by 
public sale, payment from the proceeds thereof, after satisfaction of all such 
expenses, of any such claim in its order of priority among the claims allowed 
in such proceedings. 


Title IIT, section 302, 49 Stat. 879— 


In the event that any property is or has been voluntarily abandoned to any 
agency in such manner as to vest title thereto in the United States, it may be 
retained by such agency and devoted to official use only. If such agency shall 
not desire so to retain such property, the head thereof shall forthwith notify 
the Director [Procurement Division] to that effect, and the Director shall, 
within a reasonable time— 

(a) order such agency to deliver the property to any other agency which 
requests and in his judgment should be given the property, or 

(b) order disposal of the property as otherwise provided by law. 


Title ITI, section 305, 49 Stat. 880— 


The appropriation available to any agency for the purchase, hire, operation, 
maintenance, and repair of property of any kind shall be available for the 
payment of expenses of operation, maintenance, and repair of property of the 
same kind received by it under any provision of this title for official use; for 
the payment of any lien recognized and allowed pursuant to law, and for the 
payment of all moneys found to be due any person upon the duly authorized 
remission or mitigation of any forfeiture ; and for reimbursement of other agen- 
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cies as hereafter provided. The cost of hauling, transporting, towing, and 
storage of such property shall be paid by the agency which has seized such 
property or to which it has been abandoned; and, if such property is later 
delivered to another agency for official use under sections 302, 303, or 304 of 
this title, the latter shall make reimbursement for all such costs incurred prior 
to the date of delivery to it of such property. 


Title ITI, section 308 (b), 49 Stat. 880— 

Nothing contained in this title shall be construed as repealing any other laws 
relating to the disposition of forfeited or abandoned property, except such provi- 
sions of such laws as are directly in conflict with any provisions of this title. 

Section 204 (a), (b), (c), (d), of title II, supra, relates to those 
seizures in connection with which forfeiture is had by court action. 
Where a claim for remission or mitigation is allowed pursuant to 
section 204 (c), the claimant is required to pay “all expenses incident 
to the seizure and forfeiture incurred by the United States.” Thus 
the allowance of a claim for remission or mitigation is conditioned 
upon the claimant making such payments, and in such cases no 
appropriated funds are available therefor. Said section further 
provides, in effect, that in all other cases the court shall order dispo- 
sition “as provided in title III”, and if such disposition be by 
public sale, there first shall be paid from the proceeds thereof all 
expenses incident to seizure and forfeiture. This latter provision is 
in conflict in part with section 3617, Revised Statutes, and pursuant 
to section 308 (b) supra, it is to be considered as a modification 
thereof to the extent of the conflict. In any case where the proceeds 
of sale are sufficient to cover the expenses incident to seizure and 
forfeiture, appropriated funds are not available therefor. However, 
any surplus remaining, after payment of expenses of seizure and 
forfeiture and satisfaction of an allowed claim is for covering into 
the Treasury as provided by law. In the event the balance applicable 
to an allowed claim is insufficient to cover same, the act contains no 
authorization for payment of the deficiéncy from appropriated 
funds, but in these cases where the property is forfeited by court 
decree and the proceeds of sale are insufficient for payment of ex- 
penses of seizure and forfeiture, the deficiencies may be paid from 
“Salaries, fees, and expenses of marshals, United States courts”, in 
accordance with established procedure (11 Comp. Gen. 422). 

Section 305, title III, swpra, provides, in effect, that “the cost of 
hauling, transporting, towing, and storage” of property acquired 
under any provisions of title III shall be paid by the agency seizing 
same or to which it has been abandoned, but where such property 
is delivered to another agency under sections 302, 303, or 304, of said 
title, the latter agency shall make reimbursement for the expenses 
incurred prior to date of receipt by it of such property. In other 
words, the applicable appropriation of the agency making a seizure is 
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properly chargeable with the expense of hauling, transporting, tow- 
ing, and storage, and in the event the property is later delivered to 
another agency such appropriation is properly reimbursable. Ac- 
cordingly, in those cases where seizures are made by agents of the 
Department of Justice, the payment of expenses of “hauling, towing, 
transporting, and storage” of the property thus seized is properly 
chargeable under the appropriation “Salaries, fees, and expenses of 
marshals, United States courts”, and upon delivery of said property 
to another agency for official use under sections 302, 303, or 304, of 
title III, the sums paid in reimbursement of such cost by the latter 
agency are properly for deposit to the credit of the above appropria- 
tion. However, such reimbursement of expenditures and the credit 
thereof is limited to expenses of “hauling, towing, transporting, and 
storage”, as specified in section 305, and does not apply to other 
expenses incurred, such as marshals’ fees and advertising costs, 
which are properly chargeable to the above appropriation. 

Replying specifically to the questions submitted, you are advised 
with respect to question 1 (a) and (b) that no appropriation of 
the Department of Justice is available in either case for payment of 
the expenses enumerated. 

As to question 2, “such expenses” refer to “expenses incident to 
the seizure and forfeiture incurred by the United States”, and no 
appropriated funds are available for payment of any expenses inci- 
dent to seizure and forfeiture if the proceeds are sufficient to cover 
same. 

Relative to question 3, if the proceeds of sale are insufficient for 
payment of expenses incident to seizure and forfeiture, the defi- 
ciencies may be paid from “Salaries, fees, and expenses of marshals, 
United States courts.” 

The views expressed in respect to question 4 are correct. 

With respect to question 5, where the seized and forfeited property 
is delivered to another agency, pursuant to section 305, the cost of 
“hauling, transporting, towing, and storage”, only, which has been 
paid by the Department of Justice from “Salaries, fees, and expenses 
of marshals, United States courts”, are properly reimbursable by the 
agency to which the forfeited property has been delivered. The 
amount of such reimbursement is for deposit to the credit of said 
appropriation. The funds now held by the United States marshal 
for the district of Maryland should be deposited to the credit of the 
appropriation from which they were withdrawn, as the advertising 
expenses were properly paid from “Salaries, fees, and expenses of 
marshals, United States courts”, since only the cost of “Hauling, 
towing, transporting, and storage” is properly reimbursable. 
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(A-75224) 


TRANSPORTATION OF HOUSEHOLD EFFECTS—WEIGHT ALLOW- 
ANCE—NAVY OFFICERS’ ASSIGNMENTS INVOLVING RANK OF 
ADMIRAL OR VICE ADMIRAL 


An officer of the Navy upon change of station involving assignment to or 
detachment from duty in command of a fleet or subdivision thereof, which 
assignment entitles the officer to the rank and pay of an admiral or vice 
admiral, is entitled only to the household effects weight allowance author- 
ized for his regular rank. 


Acting Comptroller General Elliott to the Secretary of the Navy, June 8, 1936: 
There has been received your indorsement dated May 13, 1936, 


of letter from the Chief, Bureau of Supplies and Accounts, as 
follows: 


Subject: Transportation of household effects at Government expense. 

Reference: (a) Act of May 22, 1917 (40 Stat. 89). 

(b) Article 1870-6 (a), Bureau of Supplies and Accounts Manual. 

(c) Decision of the Comptroller General November 14, 1933, 
A-51525, article 1870-1, Bureau of Supplies and Accounts 
memoranda. 

Enclosure: (A) Copy of orders of the Secretary of the Navy 2822-241 Janu- 
ary 24, 1936, to Admiral Harris Laning, U. 8S. N., com- 
mander Battle Force. 

1. It is requested that the question be presented to the Comptroller Gen- 
eral whether an officer detached from duty, which duty carried with it the 
rank of admiral, is entitled to have shipped at Government expense household 
effects not to exceed the weight provided by regulations for an admiral. 
Article 1870-6 (a), Bureau of Supplies and Accounts Manual, provides in part: 

“The household effects that may be transported at public expense upon 
change of station will not exceed, when packed and crated, the following gross 
weights: 


Permanent change 
of station 


2. The act of May 22, 1917, provides (see below) : 
» * * » 


3. There is now under consideration in the Bureau of Supplies and Accounts 
the specific case of Rear Admiral Harris Laning, U. S. N., who was detached 
from duty as commander, Battle Force, under orders of January 24, 1936. 
While on duty as commander, Battle Force, Rear Admiral Laning served in 
the rank of admiral in accordance with the act of May 22, 1917. He was 
relieved as commander, Battle Force, on March 30, 1936. On March 20, 1936, 
Admiral Laning requested shipment of his household effects under orders of 
January 24, 1936, and there was shipped under such orders a total of 16,921 
pounds of household effects. If entitled to the allowances of an admiral (24,000 
pounds) as provided by regulations, there is involved no excess in the present 
case. If entitled to the allowances of a rear admiral (upper half) (14,500 
pounds) there was an excess of 2,421 pounds. 

4. The Comptroller General in decision of November 14, 1933, stated: 

“The amount of baggage which an officer is entitled to have transported at 
Government expense on change of station is the amount authorized by regula- 
tions for his rank when his orders become effective, and an order to make a 
permanent change of station is effective on that date on which it is required to 
be obeyed. A-—22309, June 15, 1928. The transportation furnished is a service 
to be rendered in kind and must necessarily depend on the officer’s rank when 
the right acerues.” 

5. When the orders of January 24, 1936, were issued Rear Admiral Laning 
had the rank of admiral and apparently became entitled under such orders 
to shipment of household effects not to exceed 24,000 pounds. While serving 
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in the rank of admiral it was necessary that Rear Admiral Laning maintain an 
establishment consistent with his rank. It is reasonable to assume that the 
regulations providing for increased weight of household effects in the case of 
admirals would apply in the instant case. In this connection attention is 
invited to the fact that Congress has recognized the additional expense re- 
quired in the case of officers serving in the grade of admiral as indicated by 
the personal money allowance of $2,200 per annum allowed by law to rear 
admirals of the Navy when serving in the grade of admiral or Chief of Naval 
Operations (Section 8 of the act of June 10, 1922, 42 Stat. 629). 

6. In consideration of the question herein presented it is requested also that 
for guidance in future cases the decision of the Comptroller General be obtained 
whether a rear admiral on receipt of orders directing him to proceed to duty 
which carries the rank of admiral is entitled to shipment of household effects 
under such orders as provided by regulations for an admiral. 


The rule is that the weight allowance of baggage of household 
effects to which an officer is entitled to have transported at public 
expense when ordered to make a permanent change of station is de- 
termined by his rank when his orders become effective. Orders be- 
come effective on the date on which they are required to be obeyed. 
If travel is involved in making the change of station, the orders are 
effective on date that travel is necessarily commenced in obedience 
to the orders. Section 18 of the act of May 22, 1917 (40 Stat. 89), 
provides: 


That the President be, and he is hereby, further authorized to desiguate six 
officers of the Navy for the command of fleets or subdivisions thereof and, 
after being so designated from the date of assuming such command until re- 
linquishing thereof, not more than three of such officers shall each have the 
rank and pay of an admiral, and the others shall each have the rank and pay 
of a vice admiral; and the grades of admiral and vice admiral are hereby author- 
ized and continued for the purpose of this act: * * * Provided further, That 
when an officer with the rank of admiral or vice admiral is detacked from 
the command of a fleet or subdivision thereof, as herein authorized, he shall 
return to his regular rank in the list of officers of the Navy and shall there- 
after receive only the pay and allowances of such rank: And provided further, 
That nothing in this act shall be held or construed as amending or repealing 
the provisions of sections fourteen hundred and thirty-four, fourteen hundred 
and sixty-three, and fourteen hundred and sixty-four of the Revised Statutes 
of the United States. 


The act of July 1, 1918, 40 Stat. 716, provided that officers of the 
Navy holding the rank and title of admiral and vice admiral in the 
Navy while holding such rank and title should receive the allowances 
of a general and lieutenant general of the Army, respectively. ‘The 
provisions as to pay and allowances of officers serving in the rank of 
admiral and vice admiral under the act of 1917, quoted, were changed 
by section 8 of the act of June 10, 1922 (42 Stat. 629), as follows: 

Rear admirals of the Navy serving in higher grades shall be entitled, while 
so serving, to the pay and allowances of a rear admiral (upper half) and toa 
personal money allowance per year as follows: When serving in the grade of 
vice admiral, $500; when serving in the grade of admiral or as Chief of Naval 
Operations, $2,200. 

Under the law the rank of admiral or vice admiral attaches to an 
officer designated to command a fleet or subdivision thereof “from 
the date of assuming such command until relinquishing it.” Rear 


Admiral Laning did not acquire the rank of admiral until he assumed 
87459°—36——_69 
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command of the Battle Force and immediately upon relinquishing 
such command he reverted to his regular rank, that of rear admiral, 
upper half. His detachment under the orders of January 24, 1936, 
became effective upon his actual detachment March 30, 1936, at which 
time he automatically reverted to the grade or rank of rear admiral. 
When said orders became effective he immediately reverted to the 
rank of rear admiral and his weight allowance of household effects 
authorized to be transported at public expense under these orders is 
the allowance of a rear admiral, upper half, 14,500 pounds. 

When an officer of the rank of rear admiral is ordered to proceed 
to duty in command of a fleet or subdivision thereof carrying with 
it right to rank and pay of an admiral his orders become effective on 
date it is necessary for him to commence travel in obedience to the 
orders, but he does not acquire the rank of admiral until he assumes 
such command. His weight allowance of household effects when 
such orders become effective is that of his regular rank of rear 
admiral. Accordingly, you are advised that the authorized weight 
allowance of household effects of an officer upon change of station by 
reason of assignment to duty in command of a fleet or subdivision 
thereof or by reason of detachment therefrom is that of his regular 
rank. 

It may be observed that transportation of effects at the expense of 
the United States on change of permanent station is a service in kind 
in the nature of allowance. The officer is specifically entitled to the 
allowances of a rear admiral (upper half) and in addition only the 
money allowance authorized by section 8 of the Joint Pay Act of 
1922. 


(A~74922) 


CHECKS—ENDORSEMENTS—CONDITIONAL—NONACCEPTANCE BY 
THE GOVERNMENT 


There is no authority of law for the acceptance, in connection with debts due 
the Government, of checks bearing conditional endorsements that they 
constitute full payment. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Vet- 
erans’ Administration, June 9, 1936: 


Consideration has been given to your letter of May 6, 1936, as 
follows: 


There are being received daily in the Veterans’ Administration from various 
sources a large number of checks covering amounts due the Government whieh 
bear conditional endorsements placed thereon by the remitters of the checks. 
These endorsements are to the effect that the refunds represented by the 
checks constitute full payment of claims. In some cases, it can be determined 
definitely that the amounts are correct, and as to these checks no question 
arises as to the propriety of acceptance for deposit. In other cases, the 
propriety of accepting checks containing these conditional endorsements is 
questionable. 
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It is called to your attention that in many instances it is known that the 
moneys received do not always cover the entire amounts due the Government 
on overpayments and in others, it may be later developed that further re- 
funds are due; therefore, your decision is requested as to whether or not con- 
ditional tenders of this character should be accepted when it is known that 
the conditions imposed are not in accord with the facts. In other words, 
is the Federal Government subject to the same rules that would be otherwise 


controlling? 

The Veterans’ Administration has been reluctant to return such checks for 
fear of the difficulties that might ensue in later obtaining even the amount 
originally offered. 

While the general rule relating to accord and satisfaction among 
private parties is not necessarily applicable to debts due the Govern- 
ment, there appears no authority of law for the acceptance by your 
administration of such checks as referred to in your letter not only 
because it may involve the Government in legal difficulties but also 
for the reason that there would appear to be involved the giving 
of an acquittance or release not specifically authorized by law. 

In all such cases of checks containing conditional indorsements the 
checks should be returned to the remitters with the advice that there 
is no authority of law in your administration for the acceptance of 
checks containing such indorsements. 

The question submitted is answered accordingly. 


(A-73635) 


LEASE FORMS—DISTRICT OF COLUMBIA ALLEY DWELLING AUTHOR- 
ITY—APPROVAL BY GENERAL ACCOUNTING OFFICE 


Lease forms for use by the Alley Dwelling Authority for the District of Colum- 
bia in carrying out the provisions of section 1 (c) of the act of June 12, 
1934, 48 Stat. 931, are not required to be approved by the General Account- 
ing Office. 


Comptroller General McCarl to the Chairman, the Alley Dwelling Authority 
for the District of Columbia, June 10, 1936: 


There has been received a letter of April 7, 1936, from the Execu- 
tive Officer of the Alley Dwelling Authority of the District of 
Columbia, as follows: 


The Alley Dwelling Authority, created pursuant to an act of Congress, ap- 
proved June 12, 1984, 48 Statute 980-033, acting by and under the authority 
conferred upon it by section 1, paragraph (c) of said act, contemplates the 
leasing of certain properties which it has acquired. 

In the interest of efficient and economical administration the Authority pro- 
poses to require tenants of such properties to subscribe to a rental agreement. 
A form of such agreement has been prepared and is enclosed herewith for your 
examination and approval (A, D. A. Form No. 80). 


Under section 1 of the act of June 12, 1934, cited above, the Presi- 
dent is authorized and empowered within certain limitations: 


(a) To purchase, or acquire by condemnation or gift, any land, buildings, 
or structures, or any interest therein, situated in or adjacent to any inhabited 
alley in the District of Columbia, and such other land, buildings, or strue- 
tures, or any interest therein, within any square containing an inhabited alley 
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as he may determine to be necessary for the replatting and improvement of 
said square pursuant to the provisions of this act; 
» * » * * * * 

(c) To lease, rent, maintain, equip, manage, exchange, sell, or convey any 
such lands, buildings, or structures upon such terms and conditions as he may 
determine: Provided, That if any such land is required for the purposes of 
the government of the District of Columbia such land may be transferred to the 
said government upon payment to the Authority of the reasonable value 
thereof; * ° *¢ 


Section 2 (a) of the act provides that— 


The President may designate, for the purpose of carrying out the provisions 
of this act, such official or agency of the Government of the United States or 
of the District of Columbia (hereinafter referred to as “the Authority”) as 
in his judgment is deemed necessary or advantageous, and the Authority shall 
have or obtain all powers necessary or appropriate therefor, including the 
employment of necessary personal services; * * * 


Lease forms for use by the Authority in carrying out the provi- 
sions of section 1 (c), supra, are not required to be approved by this 
office, an examination of the proposed lease form disclosing nothing 
to which this office is required to object. 


(A-74844) 


PERSONAL SERVICES—LAW CLERKS FOR NATIONAL LABOR RELA- 
TIONS BOARD—EMPLOYMENT WITHOUT COMPENSATION 


There is no objection to the procurement by the National Labor Relations Board 
of university graduates in law for services as law clerks for a period of six 
months or less, at the discretion of the Board, on a contract basis providing 
for no compensation but for payment of traveling expenses to and from 
Washington, D. C., in amounts not in excess of those allowable under the 
standardized Government travel regulations. 


Comptroller General McCarl to the Chairman, National Labor Relations Board, 
June 10, 1936: 


Consideration has been given your letter of May 5, 1936, as fol- 
lows: 


Your opinion is requested as to the right of this Board to contract for personal 
services under the terms of the National Labor Relations Act, 49 Stat. 449. 

The question arises with respect to the following situation. Admission to the 
bar in the State of Wisconsin is granted upon graduation in the law school of the 
University of Wisconsin plus six months’ experience as a law clerk. Three of 
the best qualified graduates of the law school during the current term are offering 
their services to the Board without compensation, provided the Board will pay 
their expenses to and from Washington, D. C. The Board desires to enter into a 
contract with the three law graduates, providing they shall work for six months, 
or such part thereof as the Board may require, on a voluntary and uncom- 
pensated basis for the Board in return for payment of their travel expenses from 
Wisconsin to Washington and from Washington back to Wisconsin at the end of 
six months in a sum not to exceed the amount allowable under the standard 
Government travel regulations. 

In this connection your attention is directed to section 4, paragraph a of the 
act, which provides that “the Board may * * * utilize such voluntary and 
uncompensated services as may from time to time be needed.” The Board is at 
present underfinanced and stands in serious need of additional legal law clerks 
to assign to its administrative work. 

Since the necessity of making these arrangements, if they are legal, is pressing, 
an early reply to this question is requested. 
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Section 4 (a) and (c) of the act of July 5, 1935, 49 Stat. 451, 452, 
provides: 


(a) Each member of the Board shall receive a salary of $10,000 a year, 
shall be eligible for reappointment, and shall not engage in any other busi- 
ness, vocation, or employment. The Board shall appoint, without regard for 
the provisions of the civil-service laws but subject to the Classification Act 
of 1923, as amended, an executive secretary, and such attorneys, examiners, 
and regional directors, and shall appoint such other employees with regard to 
existing laws applicable to the employment and compensation of officers and 
employees of the United States, as it may from time to time find necessary 
for the proper performance of its duties and as may be from time to time 
appropriated for by Congress. The Board may establish or utilize such re- 
gional, local, or other agencies, and utilize such voluntary and uncompensated 
services as may from time to time be needed. Attorneys appointed under this 
section may, at the direction of the Board, appear for and represent the Board 
in any case in court. Nothing in this act shall be construed to authorize the 
Board to appoint individuals for the purpose of conciliation or mediation (or 
for statistical work), where such service may be obtained from the Department 
of Labor. 

* ” ” * + = + 

(c) All of the expenses of the Board, including all necessary traveling and 
subsistence expenses outside the District of Columbia incurred by the members 
of employees of the Board under its orders, shall be allowed and paid on the 
presentation of itemized vouchers therefor approved by the Board or by any 
individual it designates for that purpose. 


The circumstances stated by you are such that this office is not 
required to object to the procurement:of the services of law clerks 
in the manner indicated in your submission, it’ being understood 
they are not to be reimbursed for any subsistence expenses while 


at Washington, D. C., but only for expenses to and from Washing- 
ton, D. C. 


(A~75334) 
PAY—ADDITIONAL—DIVING DUTY—OFFICERS OF THE NAVY 


A Navy officer on permanent duty which, under the act of April 9, 1928, 45 
Stat. 412, as amended by the act of January 16, 1936, 49 Stat. 1091, entitles 
him to additional pay for diving duty, is entitled to such additional pay 
while on temporary duty only when the temporary duty is such, as described 
in the law, for which additional pay is authorized. 


Acting Comptroller General Elliott to the Secretary of the Navy, June 10, 1936: 
There has been received your fourth indorsement of May 12, 1936, 
of request of Lt. Commander Myron W. Willard, S. C., United 
States Navy, as to the right of Lt. (Jr. Gr.) David N. McInturff, 
Medical Corps, United States Navy, to 25-percent additional pay 
while away from his permanent station on temporary duty under 
orders of April 6, 1936, as follows: 
To: Lieutenant (Jr. Gr.) David N. McInturff, Jr., Medical Corps, U. 8. N., 
Navy Yard, Washington, D. C. 


Via: Commandant. 
Subject: Temporary additional duty. 

1. Proceed to the place (or places—in the order given) indicated below for 
temporary duty. This is in addition to your present duties and upon the com- 
pletion thereof you will return to your station: 
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New York, N. Y., in time to report at the Rockefeller Institute on 8 April 
1936 in connection with deep-sea diving; and thence to New London, Conn., 
reporting on or about 14 May 1936 to the commanding officer, submarine base, 
for a similar duty. 

Under orders of March 4, 1936, Lieutenant McInturff was on duty 
at the Experimental Diving Unit and Diving School, Navy Yard, 
Washington, D. C., when he received the orders of April 6, 1936. 

In the third endorsement the Chief of Bureau of Navigation 
states: 

1. Lieutenant (Jr. Gr.) David N. McInturff (M. C.), U. 8. N., has been ordered 
to the Rockefeller Institute, New York City, to pursue a course of theoretical 
instruction in the physical effects of deep-sea diving; during this period of 
about five (5) weeks he will perform no actual diving or work under pressure. 
Upon completion of this theoretical instruction he will pursue a course of 
practical instruction at the Submarine Escape Training Tank at New London, 


Conn. This practical instruction will include actual escapes from all levels and 
much work in the decompression chamber under high pressures. 


The act of April 9, 1928 (45 Stat. 412), as amended by the act of 
January 16, 1936, Public, No. 415, Seventy-fourth Congress, pro- 
vides: 

That hereafter all officers of the Navy on duty on board a submarine of the 
Navy, including submarines under construction for the Navy from the time 
builders’ trials commence, or on duty at submarine escape training tanks, the 
Navy Deep Sea Diving School, or the Naval Experimental Diving Unit, shall. 
while so serving, receive 25 per centum additional of the pay for their rank 
and service as now provided by law * * *, 

Under this act as amended, an officer is entitled to the additional 
pay provided therein only while actually serving “on board a sub- 
marine of the Navy * * * or on duty at submarine escape train- 
ing tanks, the Navy Deep Sea Diving School, or the Naval Experi- 
mental Diving Unit.” The temporary duty as described in the 
orders is not within any class of duty for which additional pay is 
provided in the law. However, if, as stated by the Bureau of Navi- 
gation, the duty contemplated under the orders is duty under instruc- 
tion at the Rockefeller Institute, New York City, and at the sub- 
marine escape training tank at New London, Conn., and the orders 
are amended specifically describing such duty, you are advised that 
for duty at the Rockefeller Institute the law does not provide addi- 
tional pay; but for duty at the submarine escape training tank at 
New London, Conn., such duty being described in the law as duty 
for which additional pay is authorized, Lieutenant (Jr. Gr.) 
McInturff will be entitled to the 25 per centum additional pay. 
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(A~75452) 


SOCIAL SECURITY—MATERNAL, CHILD, AND PUBLIC HEALTH SERV- 
ICE—FEDERAL FUNDS ALLOTTED TO DISTRICT OF COLUMBIA 


Funds allotted to the District of Columbia by the Department of Labor and the 
Public Health Service, Treasury Department, for maternal, child, and public- 
health service pursuant to the Social Security Act although limited to the 
fiscal year so far as disbursements by the two Departments to the District 
of Columbia are concerned, are available for disbursement by the District 
of Columbia until expended. 

Funds allotted to the District of Columbia for maternal and child welfare under 
section 504 (a) of the Social Security Act (49 Stat. 680) may be used for 
contingent expenses, traveling expenses, and printing and binding, only if 
the District of Columbia appropriations from which the allotments are 
matched, as required by said section, are available for said purposes. 

Funds allotted to the District of Columbia from the Public Health Service ap- 
propriations under sections 601 and 602 of the Social Security Act (49 Stat. 
634) are not available for traveling expenses but may be used for such 
printing and binding as essential to the purpose of the allotment. 

Funds allotted to the District of Columbia from Public Health Service appro- 
priations under sections 601 and 602 of the Social Security Act (49 Stat. 
634) are not available for payments to employees in addition to their regular 
salaries, but they may be given prospective increases in salary within the 
grade, if otherwise authorized, and regular annual employees of the District 
of Columbia, while otherwise in a nonpay status, may be paid from such 
funds a reasonable stipend or fee while in training for local health work. 

Payments to colleges or universities for public-health service trainees in con- 
nection with funds allotted to the District of Columbia under sections 601 
and 602 of the Social Security Act (49 Stat. 634) may not be made in the 
absence of contracts made pursuant to law and not then for any period 
during which no students of the District of Columbia were in attendance. 


Comptroller General McCarl to the President, Board of Commissioners of the 
District of Columbia, June 10, 1936: 


Consideration has been given your letter of May 14, 1936, as 
follows: 


The Commissioners of the District of Columbia desire to submit for your 
early consideration and advice several questions presented in connection with 
funds granted to the District of Columbia under the Social Security Act 
approved August 14, 1935 (49 Stat. 634). 

Under date of April 20, 1936, Martha M. Eliot, Acting Chief, Children’s 
Bureau, United States Department of Labor, approved a plan for maternal and 
child health service under title V, part 1, of the Social Security Act, for the 
five-month period ending June 30, 1936. The budget as approved for this period 
is enclosed. 

The Commissioners of the District of Columbia under date of May 2, 1936, 
received the first grant under this title of $5,809.32, and have deposited the 
same in the Treasury of the United States for expenditure under the appro- 
priation title “D. C. TO19, Maternal and Child Health Service, Social Security 
Act, Grants by Children’s Bureau, D. C. (trust fund).” Under date of April 7, 
1936, C. E. Waller, Assistant Surgeon General, Public Health Service, Treasury 
Department, approved the following budget for public-health work under the 
Social Security Act for the five-month period ending June 30, 1936, aggregating 
$20,795.14, all of which has been received from the Social Security Board, and 
deposited into the Treasury of the United States for expenditure under the 
appropriation title, “D. C. TO18 Public Health Work, Social Security Act, 
Grants by Public Health Service, D. C. (trust fund).” The budget as approved 
is enclosed. 

Under title XI of the act, supra, the term “State” includes the District of 
Columbia, and the term “United States”, when used in a geographical sense, 
means the District of Columbia, and consequently it is our belief that the 
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District of Columbia should be treated in the same manner as a State having 
an approved plan as contemplated by titles V and VI of the act, supra. In 
construing the act of June 25, 1934 (48 Stat. 1215), you held that the District 
of Columbia was neither a Federal nor a non-Federal agency in its relation to 
the Public Works Administration, as to such loans, and was required to function 
in the expenditure of such funds in accordance with the terms of that act “and 
other statutes applicable to the use of public funds by the said District” (see 
14 Comp. Gen, 276). 

It must be assumed that all grants to the District of Columbia by the Social 
Security Board are not subject to fiscal year limitation since appropriation 
warrants issued by the Treasury Department and approved by your office set 
these up as trust funds to be available until expended, notwithstanding that the 
supplemental appropriation act, fiscal year 1936, approved February 11, 1936, 
containing the funds out of which grants to the District of Columbia are made, 
provides for appropriations for the fiscal year ending June 30, 1936, and prior 
fiscal year. See Treasury Appropriation Warrant No. 45 and No. 58, dated 
February 26, 1936, and April 20, 1936, respectively. 

You will note that in the supplemental appropriation act under the Depart- 
ment of Labor the sum of $1,580,000 is appropriated to carry out the provisions 
of title V, part 1, of the Social Security Act, fiscal year 1936, and under the 
Public Health Service you will find the same fiscal year limitation; namely, 
1936, $3,333,000 ; also the same fiscal year limitation appears under the appro- 
priation for aid to dependent children, aid to the blind, old-age assistance, and 
unemployment compensation administration. 

Is it not also your opinion that funds granted under the provisions of 
the Social Security Act to the District of Columbia remain available until 
expended? 

You will note that the budget for maternal and child health service for 
expenditures during the fiscal year 1936 contains items of expense aggregating 
$3,599.00. As the language of the act, supra, does not specifically authorize 
traveling expenses or printing and binding, will the sum or sums advanced 
to the District of Columbia under title V of the Social Security Act be avail- 
able for such expenditures, the Health Department having contemplated the 
use of some of these funds for that purpose? See your decision to the Com- 
missioners of the District of Columbia dated November 5, 1926 (A-16110), and 
decisions cited therein. Will these funds be available for these and other con- 
tingent expenses of the Department, or should they be confined to the activities 
approved by the Chief of the Children’s Bureau? 

You will also note that the Budget approved for public-health work for the 
District of Columbia contains an item of $1,618.26 for traveling expenses and 
$78.85 for printing and binding. As the Social Security Act does not spe- 
cifically authorize traveling expenditures and printing and binding, except for 
the Public Health Service under section 603 of the act, will these funds be 
available for that purpose, especially in view of ‘the fact that section 602 (d) 
of the act, supra, provides that “the moneys so paid to any State shall be 
expended solely in carrying out the purposes specified in section 601, and in 
accordance with plans presented by the health authorities of such State, and 
approved by the Surgeon General of the Public Health Service”? 

The plan as approved contemplates paying extra or additional salary to the 
assistant health officer, listed in the approved plan as director, during the five- 
month period, $416.60, and to the chief clerk, listed in the plan as A. G. Cole, for 
the period ending June 30, 1936, $125.00. As these are regular annual employees 
of the Health Department of the District of Columbia, are they entitled to the 
additional compensation, or could they be given step-ups within the grade for 
the purpose of receiving the additional salary, assuming this to be possible 
under the Classification Act? The proposed increase is intended to take care of 
the additional responsibilities and duties assumed by these officers. 

Are the regular annual employees of the Health Department in a nonpay status 
entitled to a stipend or fee while in training? Section 601 of the Social Security 
Act provides specifically for the training of personnel for State and local health 
work, the fee for such trainees having been approved by the Assistant Surgeon 
General. (See 6 Comp. Gen. 435 and laws cited therein.) 

The regional consultant of the Public Health Service has arranged and estab- 
lished subsidies with various universities, including on the part of the District 
of Columbia the Medical College of Virginia, Richmond, Va.; Teachers’ College, 
New York, N. Y.; and the University of North Carolina, Chapel Hill, N.C. From 
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copies of letters addressed to these colleges, it is indicated that the schools are 
to provide a semester of training for the period February 1 to June 30, 1936. 
This subsidy is without regard to whether trainees are available and actually 
provided. For example, the University of North Carolina is billing the District 
for a subsidy toward the support of the regional training school at Chapel Hill, 
N. C., for the period February 1 to June 30, 1936, in the amount of $198.85, al- 
though no trainees have been provided to date. And it is clear from the record 
that the trainees at the Medical College of Virginia reported March 13, 1936, 
and those at the Teachers’ College of New York reported April 6, 1936. They 
have not been in training for the full semester ; that is, for the period February 
1 to June 30, 1936. The question immediately arises as to whether or not the 
District of Columbia is authorized to make payment to these colleges in the ab- 
sence of a contract with the District of Columbia as required by section 3743, 
Revised Statutes, and whether the entire semester fee should be paid for part 
of a semester where no training was rendered, as in the case of the bill from the 
University of North Carolina. 

As vouchers have been submitted to the auditor for this and other services, 
and the claimants, as well as the Public Health Service, are insisting that prompt 
payment be made under the provisions of the grants, your early decision in 
these matters will be greatly appreciated. 


Section 1101 (a) of the Social Security Act, August 14, 1935 (49 
Stat. 647), provides that the term “State”, except when used in section 
531, includes Alaska, Hawaii, and the District of Columbia. Accord- 
ingly, all payments pursuant to that act to the District of Columbia 
are upon the same basis as payments to the respective States. While 
the appropriations of the Department of Labor and the Public Health 
Service of the Treasury Department for extending aid to the States 
in maternal and child health services and for aiding the States in 
establishing and maintaining adequate public health service, are all 
made for the fiscal year 1936, the fiscal year limit goes only to the 
period during which the amounts may be disbursed to the States and 
to the District of Columbia, after which disbursement the funds are 
available until expended—that is to say, the fiscal year limitation 
does not follow the fund after allotted to the District of Columbia. In 
this connection attention is invited to paragraph (c), section 502, and 
paragraph (b) of section 602 of the Social Security Act (49 Stat. 629 
and 634), respectively, which provide: 

(c) The amount of any allotment to a State under subsection (a) for any 
fiscal year remaining unpaid to such State at the end of such fiscal year shall 
be available for payment to such State under section 504 until the end of the 
second succeeding fiscal year. No payment to a State under section 504 shall 
be made out of its allotment for any fiscal year until its allotment for the 
preceding fiscal year has been exhausted or has ceased to be available. 

(b) The amount of an allotment to any State under subsection (a) for any 
fiscal year remaining unpaid at the end of such fiscal year shall be available 


for allotment to States under subsection (a) for the succeeding fiscal year, 
in addition to the amount appropriated for such year. 


Section 504 (a) of the act (49 Stat. 630) provides: 


From the sums appropriated therefor and the allotments available under 
section 502 (a), the Secretary of the Treasury shall pay to each State which 
has an approved plan for maternal and child-health services, for each quarter, 
beginning with the quarter commencing July 1, 1935, an amount, which shall 
be used exclusively for carrying out the State plan, equal to one-half of the 
total sum expended during such quarter for carrying out such plan. 
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Neither the statutory authorization nor the appropriation for 
maternal and child health services specifically provides for travel 
expenses or for printing, but the appropriation is required to be 
used “exclusively for carrying out the State plan” to the extent of 
50 percent of the amount expended by the State during each quarter. 
As you do not indicate which appropriations of the District of 
Columbia are to be used for carrying out the District plan for mater- 
nal and child health services, your question whether the allotment 
for maternal and child health welfare may be used for contingent 
expenses, travel expenses, and printing and binding can only be 
answered by stating that the allotment will be available for such 
purposes if they be specifically authorized or provided for in the 
appropriations made to the District of Columbia and lawfully used 
for the 50 percent costs of the plan which the District of Columbia 
is required to carry out under its agreement with the Department of 
Labor. 

With respect to the allotment to the District of Columbia from 
the Public Health Service appropriations under sections 601 and 
602 of the Social Security Act (49 Stat. 634), there appears no 
requirement in the act that such allotment be matched by the Dis- 
trict of Columbia. As the application of the provisions of section 
601 to the limited area of the District of Columbia would not neces- 
sarily require any travel, the allotment would not be available for 
traveling expenses. A-16110, November 5, 1926. There would ap- 
pear to be no objection to the use of a portion of this allotment for 
such printing and binding as may be essential to the objects for 
which the allotment is made. 

The use of the funds so allotted to the District of Columbia to 
make payments to the various District of Columbia employees in 
addition to their regular salaries would be in contravention of 
section 1765, Revised Statutes, which provides: 


No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for 
the disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor ex- 
plicity states that it is for such additional pay, extra allowance, or com- 
pensation. 


There would appear to be no statutory inhibition, however, to giv- 
ing the employees in question increases in salary within the grade if 
otherwise authorized and if that can be done without violating the 
salary-average provision in the regular salary appropriation. Of 
course, any such increase of salary could not be made effective 
retroactively. 

As a general rule, regular annual employees of the District of 
Columbia would not be entitled to receive an educational or train- 
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ing course at the expense of the municipality or the Federal Gov- 
ernment. However, in view of the specific provision in section 601 
for “training of personnel for State and local health work” this 
office will not be required to object to the payment to regular em- 
ployees, while otherwise in a nonpay status, of a reasonable stipend 
or fee while in training for local health work in the District of 
Columbia. 

With respect to payment to the colleges or universities for train- 
ing, in the absence of a contract made pursuant to law, between the 
District of Columbia and the respective institutions, no payment to 
such educational institutions is authorized to be made from the Dis- 
trict of Columbia appropriations or from funds allotted to the 
District of Columbia under the Social Security Act. In the absence 
of a statute or legal contract providing specifically therefor there 
would appear to be no authority to pay such institutions for any 
period during which no students from the District of Columbia were 
in attendance. 

Your questions are answered accordingly. 


(A~74024) 


DISTRICT ADVISERS—TAYLOR GRAZING ACT—APPOINTMENTS AND 
ALLOWANCES 


Personnel acting in the capacity of district advisers under the Taylor Grazing 
Act of June 28, 1934 (48 Stat. 1269), if not employees of the Government, 
may not be paid per diem in lieu of transportation and subsistence for 
attendance at advisory board meetings in view of the Joint Resolution 
of February 2, 1935 (49 Stat. 19), prohibiting payment of such expenses for 
any form of assemblage unless specifically provided by law. 

Personnel acting in the capacity of district advisers under the Taylor Grazing 
Act of June 28, 1934 (48 Stat. 1269), if appointed Government employees 
for the purpose of serving as and attending meetings of members of a 
fact-finding board, may not be paid a per diem in lieu of transportation 
and subsistence either under an emergency field or formal appointment 
in view of the act of March 4, 1909 (35 Stat. 1027), prohibiting such pay- 
ments for any board or similar body unless created by law. 


Comptroller General McCarl to the Secretary of the Interior, June 11, 1936: 


Consideration has been given your letter of April 15, 1936, as 
follows: 


Your opinion is requested on the propriety of using the attached modified 
form 1-325 to cover temporary employments of emergency personnel in the 
field in the capacity of “district advisers” who rendered services to the Gov- 
ernment in an advisory capacity prior to their formal appointment by the 
Secretary of the Interior under the act of June 28, 1934 (48 Stat. 1269), 
commonly known as the Taylor Grazing Act. 

Under the provisions of section 2 of this act it is stated: 

“The Secretary of the Interior shall make provision for the protection, ad- 
ministration, regulation, and improvement of such grazing districts as may be 
created under the authority of the foregoing section, and he shall make such 
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rules and regulations and establish such service, enter into such cooperative 
agreements, and do any and all things necessary to accomplish the purposes 
of this act, and to insure the objects of such grazing districts; namely, to 
regulate their occupancy and use, to preserve the land and its resources from 
destruction and unnecessary injury, to provide for its orderly use, improve- 
ment, and development of the range * * *.” 

Under this authorization a director of grazing was appointed and boards 
of district advisers elected by local stockmen from their own numbers in the 
various districts established under the act. These district advisers, by reason 
of their intimate knowledge of local range conditions, rendered invaluable 
assistance in the allocation and granting of grazing privileges in accordance 
with the provisions of the act and served without compensation but with 
allowance of $5 per diem while actually employed, in lieu of subsistence, and 
reimbursement for actual necessary transportation expenses or five cents a 
mile for necessary travel by personally owned autontobile. 

The district advisory boards are a fact-finding body, performing duties some- 
what analogous to that of a special jury called for service in a quasi-judicial 
adjudication of grazing privileges on the public domain. They are all private 
property owners gathered from among stockmen ail over the public domain. 
They are elected at duly publicized meetings held within 90 days after promulga 
tion of the order establishing a grazing district. 

It is to the advantage of both the stockmen and the Government for district 
advisers to be elected and advisory boards convened for the purpose of con- 
sidering applications for grazing privileges at the earliest date practicable 
after the establishment of a grazing district. In many cases these advisers, 
in good faith and in a spirit of cooperation for the furtherance of the purposes 
of the act, entered upon their duties immediately upon election and upon oral 
agreement between the advisers and the field officer, subject to confirmation 
by the Secretary. Time and expenses of both the Government and the stockmen 
were saved by this action. The formal appointments of these advisers were 
issued subsequent to the date of these first meetings, thus presenting the prob- 
lem of payment of per diem in lieu of subsistence prior to formal appointment. 

The viewpoint of the district advisers is that they are entitled to reimburse- 
ment for such service since they acted in good faith and in a spirit of coopera- 
tion for the best interests of all concerned and the furtherance of the purposes 
of the act. 

Your ruling is therefore requested on the propriety of issuing temporary em- 
ployments for emergency work in the field, using the attached modified form 
1-325, to cover this service prior to formal appointment, which service was 
entered into upon oral agreement and is confirmed by the Secretary of the 
Interior. 


Section 9 of the act of March 4, 1909 (35 Stat. 1027), provides as 
follows: 


That hereafter no part of the public moneys, or of any appropriation here- 
toefore or hereafter made by Congress, shall be used for the payment of com- 
pensation or expenses of any commission, council, board, or other similar body, 
or any members thereof, or for expenses in connection with any work or the 
results of any work or action of any commission, council, board, or other 
similar body, unless the creation of the same shall be or shall have been au- 
thorized by law; nor shall there be employed by detail, hereafter or heretofore 
made, or otherwise personal services from any executive department or other 
Government establishment in connection with any such commission, council, 
board, or other similar body. 


See, also, section 3681, Revised Statutes. 


Joint resolution of February 2, 1935 (49 Stat. 19), provides as 
follows: 


That, unless specifically provided by law, no moneys from funds appropriated 
for any purpose shall be used for the purpose of lodging, feeding, conveying, or 
furnishing transportation to, any conventions or other form of assemblage or 
gathering to be held in the District of Columbia or elsewhere. This section shall 
not be construed to prohibit the payment of expenses of any officer or employee 
of the Government in the discharge of his official duties. 
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In decision of May 28, 1985 (14 Comp. Gen. 851, 852), it was held 
as follows: 


In decision of February 25, 1985, A-60134, 14 Comp. Gen. 638, it was held, 
with reference to the above-quoted provision, as follows: 

“There seems very little if any room for doubt as to the reasonable meaning 

and legal effect of such language. Simply stated, it is that no convention or 
other form of assemblage or gathering may be lodged, fed, conveyed, or furnished 
transportation at Government expense unless authority therefor is specifically 
granted by law.” 
Hence, to authorize an expenditure for items of “lodging, feeding, conveying, or 
furnishing transportation to any conventions or other form of assemblage or 
gathering to be held in the District of Columbia or elsewhere”, the appropriation 
involved must provide specifically for such items. General terms, such as quoted 
by you from the appropriation for the American Battle Monuments Commission 
are not sufficient to make an appropriation available for such purposes. In 
this connection it is noted that, notwithstanding such general language, the 
annual appropriations for the American Battle Monuments Commission (act of 
June 16, 1933, 48 Stat. 284, and act of February 2, 1935, 49 Stat. 6) specifically 
authorize expenditures which otherwise would be prohibited by laws controlling 
or limiting expenditure of public funds; thus indicating the broad, general terms 
of the appropriation were not intended to render inapplicable thereto specific 
statutory prohibitions or inhibitions, 


It is not clear from your letter as to just what is the status of these 
district advisers. If they are not employees of the Government but 
are elected by and represent the stockmen, the joint resolution of 
February 2, 1935, precludes the proposed payment of transportation 
and subsistence. If in addition to being representatives of the stock- 
men they are to receive appointments as Government employees for 
the purpose of serving as and attending meetings of members of a 
fact-finding board, the proposed payments, either under an emer- 
gency field appointment or under a formal appointment, would be 
prohibited by the act of March 4, 1909, supra. 5 Comp. Gen. 231; 
id. 417; 6 id. 140; 7 id. 374; zd. 541. 


(A-75889) 


PAY AND ALLOWANCES—DURING DISABILITY—ARMY RESERVE 
OFFICER 


An Army Reserve officer ordered to active duty with the Civilian Conservation 
Corps whose assignment is extended while in the performance of duty under 
an ambulatory disability, is entitled to pay for the period so assigned, 
notwithstanding the necessity for subsequent hospital treatment therefor 
and that such period is more than six months from the date when first 
hospitalized because of said disability during said active duty. 15 Comp. 
Gen. 216, distinguished. 


Comptroller General McCarl to Capt. George Van Studdiford, United States 
Army, June 13, 1936: 


There has been received your request of May 11, 1936, for decision 
whether you are authorized to make payment on a voucher trans- 
mitted therewith stated in favor of First Lt. Charles W. Reed, 
Medical-Reserve, United States Army, for $307.65, covering active 
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duty pay and allowances from March 16, 1936, to April 20, 1936, 
while undergoing hospitalization in Fitzsimons General Hospital for 
disease diagnosed as pulmonary tuberculosis, acute symptoms of 
which are reported by a board of officers to have occurred on or 
about September 15, 1935. 

Lieutenant Reed was ordered to active duty with the Civilian 
Conservation Corps, effective July 9, 1934, by paragraph 24, Special 
Orders No. 88, headquarters, Eighth Corps Area, dated July 9, 1934, 
for a period of 6 months, and such orders were modified by Special 
Orders No. 162, December 20, 1934, no. 73, June 24, 1935, and no. 
170, December 4, 1935, extending his assignment to active duty con- 
tinuously by periods of 6 months to July 8, 1936. He became sick 
with acute pharyngitis followed by pleurisy about September 15, 
1935, which lasted about 3 weeks. He returned to work, but still 
ran an afternoon temperature. He performed routine duties up to 
and including December 9, 1935, when he was transferred to Station 
Hospital, Fort Sill, Okla. He was transferred December 20, 1935, 
to Fitzsimons General Hospital, where he was under observation and 
treatment to April 20, 1936, on which date he was discharged from 
the hospital and also relieved from further active duty with the 
Civilian Conservation Corps. 

It appears the development of symptoms of tuberculosis followed 
the attack of pharyngitis but the date of the onset of the pulmonary 
tuberculosis, from which the board determined he was suffering was 
not determined. The evidence of First Lt. James C. Van Valin, 
Medical Corps, United States Army, given January 2, 1936, before 
the board, and the opinion stated in his clinical record at Fitz- 
simons General Hospital, signed by Capt. D. M. Young, Medical 
Corps, show that the time of the incipiency of the tuberculosis 
cannot be definitely determined, but the belief, based upon the 
history and appearance of the patient combined with the chest 
X-ray is expressed “that he has had pulmonary tuberculosis for 
several years” and that “he has had active disease which has gone 
unnoticed probably 3 or 4 years ago.” 

The facts in this case do not bring this case within the rule stated 
in the decision of September 17, 1935, A-54325, 15 Comp. Gen. 216, 
referred to by you, where the disability was the result of an injury 
totally incapacitating the officer for active duty which occurred 
during a period that officer was assigned to active duty, bringing his 
case within the provisions of the act of April 26, 1928 (45 Stat. 461), 
and settlement therein was on the basis of such act. In the instant 
case the disability was due to a chronic disease which had its incep- 
tion prior to his assignment to active duty. The disability was 
ambulatory in character, and the officer is entitled to pay for the 
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period he was assigned to active duty. See A-49346, July 18, 1933. 
You are advised that payment is authorized on the voucher re- 
turned herewith, if it is otherwise correct. The board report and 


all accompanying. papers should be attached in support of the 
voucher. 


(A~70183) 


CONTRACTS—SPECIFICATIONS—AUTOMOBILES—USE OF APPROXI- 
MATE WEIGHTS AND WHEEL BASES AND PURCHASE OF OTHER 
THAN LIGHT-WEIGHT CARS 


The price limitation of $750 fixed by statute for passenger-carrying vehicles 
is a maximum and not a minimum limitation and is no justification for 
the purchase of an automobile in the heavy-weight class at a higher price 
merely because within said limitation when a car in the medium class 
at a lower price will meet the actual needs of the Government as set 
forth in the service requirements of the specifications, 

Approximate weights and wheel bases may be suggested in advertised speci- 
fications as indicating the requirement of a sturdier automobile than those 
in the light-weight class where the service requirements are such as to 
justify elimination of such cars, but weight and wheel base requirements 
may not be arbitrarily set so as to exclude automobiles in a recognized 
competitive group, and a reasonable deficiency in either respect may not 
be made the basis for rejection of an otherwise acceptable low bid. 


Comptroller General McCarl to the Secretary of the Interior, June 15, 1936: 


There has been considered your letter of April 20, 1936, with 
enclosures as follows: 


Enclosed are all bids and an abstract thereof received under invitation 
U. S. D. I. No. 1291 for the delivery of two 4-door 5-passenger sedan automo- 
biles for the National Park Service at Washington, D. C. This is a read- 
vertisement of U. 8. D. I. No. 1168 submitted to you on January 16, 1936, and 
returned February 18, 1936, with your decision A-70183. 

In compliance with the instructions contained in your decision A-70183, 
wheel base and weight requirements were eliminated in U. S. D. I. No. 1291, 
and from the abstract enclosed it will be noted (1) that bids were received on 
cars ranging from a Chevrolet standard sedan weighing 2,791 pounds, with a 
wheel base of 109 inches, to an Oldsmobile 8 weighing 3,495 pounds, with a 
wheel base of 121 inches; (2) that the Fargo Motor Corporation stated in its 
bid: “The lack of specifications makes it difficult to determine what class of 
vehicle is intended to be purchased”, as a result of which that company 
offered three different makes and sizes of automobiles; and (3) that the Gen- 
eral Motors Corporation submitted four separate bids offering four different 
makes of automobiles with two different sizes in three of these makes. From 
the above facts it is evident that bidders could not determine what class of 
vehicle it was the intent to purchase. 

The statement of “service requirements” in advertisement U. S. D. I. No. 
1291 is identical with that set forth in advertisement U. S. D. I. No. 1168, 
except for changes from singular to plural necessitated by the addition of one 
ear in the readvertisement. In your decision A-70183, with reference to the 
statement of “service requirements” in U. 8S. D. I. No. 1168, you expressed your 
opinion in these words: 

“The provisions of the specifications relative to service requirements set forth 
the character of the work to be done with sufficient detail to meet the require- 
ment that service needs shall be stated clearly and completely, and they indi- 
eate the need of a car of unusually sturdy construction, capable of sustained 
performance under widely varying road and weather conditions * * 
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Accordingly, your approval of the statement of service requirements in 
U. 8. D. L. No. 1291, the case here presented, may safely be taken for granted. 
The wheel base and weight limitations objectionable to you in the previous 
advertisement have been omitted. In the total absence of any other limiting 
factors, the decision as to the proper award under U. 8. D. I. No. 1291 neces- 
sarily must rest solely upon a classification of automobiles according to the 
stated service requirements. Such a classification must, in turn, rest upon ad- 
ministrative judgment, tempered by experience and knowledge in the greatest 
possible degree, but inevitably a matter of opinion in the final analysis. It 
seems almost impossible so to decide without appearing to be arbitrary, but 
with no other basis for decision apparent the Department has determined that, 
among the offerings under U. 8S. D. I. No. 1291, the following are inadeqhate to 
meet the advertised service requirements: 


‘ord V-8 Chevrolet Master 
Plymouth Pontiac 6 
Dodge Pontiac 8 
De Soto Oldsmobile 6 
Chevrolet Standard 


and that the following are fully capable of meeting the actual needs as set 
forth in the advertised service requirements: 


Oldsmobile § 
Buick 41 


The lower of these two offerings is bid no. 5, General Motors Corporation, 
Oldsmobile division, offering two Oldsmobile 8 4-door sedans delivered at 
Washington, D. C., for $772.96 each (price at point of origin, Lansing, Michigan, 
$726.35 each). 

If the award be made to bidder no. 5, please advise if appropriated moneys will 
be available for payment of the bid price (which does not exceed the statutory 
limitation of $750 at point of origin) under the resulting contract. As more than 
three months have elapsed since the National Park Service first requested the 
purchase of one of these cars, a prompt decision is urgently requested. 

From this case it is clearly evident that there is need for a more definite 
Classification of automobiles than has been possible under your decisions 
A-62479 and A-70183. Your attention is directed to the predication of this 
situation on page 6 of the report of November 7, 1935, made by this Department 
on another case, on which you rendered your decision A-62479 of November 
15, 1935. 

This Department has consistently maintained that it is more in the public 
interest to limit bidding to the class of automobiles required, taking the lowest 
bid submitted thereon, than to advertise with such indefinite specifications as 
will permit bids on various classes, taking the lowest bid administratively deter- 
mined as meeting the service requirements and disregarding any lower bids. 

In view of the situation bere presented it is requested that you approve the 
inclusion of wheel base and weight requirements in future specifications ip 
order to inform prospective bidders what class of automobile this Department 
desires to purchase. 


This office has not held that no weight or wheel base may be men- 
tioned in specifications for the purchase of automobiles. It is recog- 
nized that there are classes of automobiles which are generally 
designated as light, medium, and heavy weight, and that service 
requirements may, in some instances, be such that the recognized 
“light weight” vehicles will not adequately serve the needs of the Gov- 
ernment, and it has been suggested that when this is true approxi- 
mate weights and wheel bases may be stated to suggest to bidders 
the need for a sturdier car. 13 Comp. Gen. 226, A-62479, Novem- 
ber 15, 1935; A-7939, December 18, 1934, In the last mentioned 
decision it was suggested that in the then state of the industry an 
approximate weight of 3,100 pounds might be used as indicating the 
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requirement of the sturdier cars. It is not understood that there has 
been substantial change with reference to automobile weights since 
that date. 

The decisions of this office are to the effect that no arbitrary speci- 
fications as to weight, wheel base, or other requirement may be 
adopted for the purpose of excluding a particular car or cars in the 
same recognized group from competition, and that when such arbi- 
trary and restrictive specifications are used, the appropriations are 
not legally chargeable. 13 Comp. Gen. 284; 14 Comp. Gen. 368, 491, 
518, 832; A-60763, December 10, 1935. 

The former specifications in this matter were apparently drawn 
for the patent purpose of excluding from competition any car which 
did not meet both the weight and wheel base of the Buick 40 Special, 
without regard to whether such automobile was in the same competi- 
tive class and although adequate for the needs of the Government. 
Also, such specifications, despite the statutory limitation upon the 
price to be paid, admitted to competition only cars of a substantially 
higher list price than the Buick 40 Special. The specifications 
clearly were improper and it necessarily was so held. 

Upon readvertisement, all limiting factors were eliminated with 
the result that bids were submitted offering cars in the light-weight 
class as well as cars of heavier construction. You now propose to 
eliminate all but the two highest priced automobiles offered—not- 
withstanding some of the other cars offered are generally recognized 
as in the same competitve class with the Buick 40. 

The weights and wheel bases of the automobiles you propose to 
reject are as follows, the figures being taken from the abstract of bids 
accompanying your submission : 

went “tone” 
a oS! a nidaraienas sas 2, 000 112 
Plymouth Business... ‘ 2, 200 118 
Dodge saipainnate --- 2,928 116 


De Soto ; ' 4 $, 131 117 
Chevrolet Standard 2, 701 100 


Chevrolet Master ; ‘ . 8,077 118 
Pontiac 6 . : . 7 8, 235 112 


Pontiac 8&8 a a : 8, 415 11654 
Oldsmobile 6 wrt ‘ : 8, 265 115 


The two cars which you propose to consider are : 
W heel 
Weight base 


Buick 41 : * . i ‘ested 118 
II, UE in coniininiieinhiinaivdiddinedeintl aiiliee ‘ 8, 405 121 


It would appear from the foregoing that some of the automobiles 
listed, by reason of the combination of lighter weight and shorter 
wheel base, might be considered as lightweight vehicles and, there- 
fore, not necessary for consideration in the present instance, in view 
of the service requirements stipulated, 

87400 “6 Tu 
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Other automobiles listed, so far as approximate weight is con- 
cerned, would appear to be in the second or sturdier class and prop- 
erly for consideration in the absence of a definite showing, based 
upon facts, to the effect that the particular cars are inadequate to 
perform the service required. 

It is to be noted that while the gross price on the De Soto appears 
to be higher than the bid on the Oldsmobile Eight, the former offers 
a discount of $25 per car if paid within 30 days, which is more than 
suflicient to offset the difference in bid price, and that, subject to this 
exception, the two cars proposed for consideration are the highest 
prices bid and very nearly approximate the maximum statutory price 
limit. It may be pointed out that the price of $750 fixed by the stat- 
utes is a maximum and not a minimum price. It does not abrogate 
the requirement that, under section 3709, Revised Statutes, the needs 
of the Government are for consideration rather than what may be 
considered as more desirable or even superior. If a lower-priced 
vehicle will perform the work to be done, its purchase is required with- 
out regard to features of desirability or superiority of a higher-priced 
car. The sole question for consideration is the sufficiency of the low- 
est-priced car for the actual needs of the Government, and this is 
dependent upon its own construction and not upon comparison with 
other and higher-priced cars which may, and properly should, have 
some superior features (A-71968, Apr. 28, 1936). The service re- 
quirements in the present instance stated that the cars are for use 
by the Director of Conservation Work and the Assistant Director, 
National Park Service, in charge of the Branch of Planning and 
State Cooperation, in visiting various projects under construction 
and investigating proposed projects and betterments within the conti- 
nental United States. The requirements were, in pertinent part, as 
follows: 

* * * The car must be capable of continuous and long distance traveling 
between States and should be of sturdy construction with adequate and flexible 
power to negotiate heavy grades, sand, mud, etc., and capable of traveling under 
extraordinary road or weather conditions. The routes to be traversed by this 
car will include all kinds and conditions of roadways, ranging down to unim- 
proved roads, virgin terrain, and projects under construction. 

The automobile must be capable of sustained high speed and chassis and 
body must be constructed so that it will withstand the most gruelling tests 
that long day-by-day driving requires. Various units, such as ignition coil, 
generator, distributor, carburetor, etc., must be of high quality so as to reduce 
to a minimum, repeated or even occasional break-downs en route, as such break- 
downs would seriously interfere with the Assistant Director’s appointments 
and consquently impair his efficiency and actually delay the work on inspec- 
tion of important projects. Actual experience has proven that the lighter 


weight cars are not sufficiently sturdy in construction to withstand the long 
day-by-day driving under the service conditions stated, without serious delays. 


Accepting the statement of actual experience as set forth—that 
the lighter weight cars are not sufficiently sturdy in construction to 
withstand the long day-by-day driving under the service conditions 
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stated without serious delays, there have been presented no facts upon 
which to base a conclusion that any automobile offered in the medium- 
weight class will not render the service required. Accordingly, I 
have to advise that, in the absence of such showing, appropriated 
moneys will not be available for payment under a contract awarded 
to other than the low bidder offering a car in that group. 

Replying to the concluding paragraph of your letter, you are in 
formed that within the general limitations herein suggested, the in- 
clusion of wheel base and weight requirements will not be objection- 
able. That is to say, approximate weights and wheel bases may be 
suggested as indicating to bidders the requirement of a sturdier 
automobile than those in the light-weight class, but no arbitrary 
minimum weight or wheel base may be specified which results in the 
exclusion of any automobile in a recognized competitive group, and 
a reasonable deficiency in either respect may not be made the basis 
for rejection of an otherwise acceptable low bid. 

It is to be understood, however, that when the service requirements 
are such as may be met by automobiles in the light-weight class, no 
specification may be used which would result in excluding any car 
in that class from competition. 


(A-71152) 


SALE OF CATTLE MORTGAGED TO THE UNITED STATES—PAYMENTS 
TO PRIOR LIEN HOLDERS—STATE OF NORTH DAKOTA 


Moneys realized from the sale of cattle mortgaged to the United States in the 
State of North Dakota as security for loans made are for application to 
a prior lien to the extent not waived by the lien holder, notwithstanding 
the prior mortgage was not renewed as required by State law, where the 
United States extended credit and secured its mortgage prior to the expi- 


ration of the statutory renewal period and with actual notice of the prior 
lien of record. 


Comptroller General McCarl to the Governor, Farm Credit Administration, 
June 15, 1936: 


Consideration has been given the letter of December 12, 1935, from 
the Comptroller of your Administration, with reference to settle- 
ment dated December 7, 1935, which disallowed the claim of the 
Bank of Berthold, Berthold, N. Dak., for $75 representing a portion 
of the proceeds from the sale of mortgaged cattle of Margaret 
Whitty. 

It appears that by mortgage dated April 17, 1931, filed for record 
April 25, 1931, executed and delivered by Thomas W. Whitty, now 
deceased, the claimant, the Bank of Berthold, Berthold, N. Dak., 
secured a lien upon certain livestock and other personal property of 
Mr. Whitty in North Dakota; that no renewal of this mortgage lien 
was filed within the period of 3 years as required by section 3762, 
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Compiled Laws of the State of North Dakota (1913), as amended 
by the laws of North Dakota (1927); that after the death of the 
said Thomas W. Whitty, and during the years 1931 and 1932, Mar- 
garet Whitty, widow of the deceased, having acquired possession of 
the mortgaged property, obtained three feed loans and, as security 
therefor, executed a second mortgage to the Government covering 
a part of the livestock upon which claimant was the holder of a prior 
and superior lien; and that claimant executed a restricted waiver in 
the form appearing on the back of form no. L. S. 4b—Rev., United 
States Department of Agriculture, which waived the prior lien in 
favor of the United States on the proceeds from such livestock in 
excess of certain fixed amounts therein stated for the various classes 
of the livestock named, Pursuant to an agreement between the mort- 
gagor and the Secretary of Agriculture on July 30, 1934, a part of 
the herd of mortgaged cattle was sold, the check in payment there- 
for being made payable to Margaret Whitty and the Farm Credit 
Administration jointly, and which, after indorsement by Mrs. 
Whitty, was cashed and the amount credited on her indebtedness 
to the United States arising from the feed loan—the prior mort- 
gage to the Bank of Berthold notwithstanding. It appears admitted 
that at the time this collection was made, claimant’s prior mortgage 
was not considered, because its existence was overlooked. The 
amount collected has been covered into the Treasury of the United 
States, from which it cannot be withdrawn except pursuant to an 
appropriation made by law. 

The disallowance of the claim of the Bank of Berthold on Decem- 
ber 7, 1935, was based upon the administrative recommendation of 
September 27, 1935, and section 6762, Compiled Laws of North 
Dakota (1913), as amended, which provides that a mortgage of per- 
sonal property ceases to be valid as against creditors of the mort- 
gagor, and subsequent purchasers or encumbrancers in good faith 
after the expiration of 3 years from the filing thereof, unless within 
90 days next preceding the expiration of such term, the same be 
renewed by filing anew a statement of the lien. 

It appears that the Supreme Court of the State of North Dakota 
construed the statute of that State (section 6762, C. L. 1913), in the 
case of Hanson v. Blum, 207 N. W. 144. In that case the court held 
that the prior mortgage after expiration of the 3-year period and 
without renewal was superior to that of a subsequent creditor or 
mortgagor with notice unless, while relying upon the presumption 
of payment, there had been an extension of credit, or change in posi- 
tion to the detriment of such subsequent purchaser or encumbrancer. 
That construction of the State statute may be accepted by this office. 
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In the instant case the United States extended credit and secured 
its mortgage prior to expiration of the 3-year period and with actual 
notice of the prior lien of record. It is reported that after expira- 
tion of the 3-year period the Bank of Berthold failed to renew its 
lien, but thereafter the Government extended no further credit and 
made no change in position to its detriment. In the circumstances 
thus appearing collection by the Government of the amount in ques- 
tion was manifestly in error. 

Accordingly, the settlement of December 7, 1935, will be revised, 
and payment of the claim will be authorized from similar funds in 
the hands of the disbursing officer received by him on account of 
collections on other loans made from the same appropriation as the 
Whitty loan with an appropriate adjustment in the loan account of 
Margaret Whitty. 

Future collections in similar cases in North Dakota may be credited 
on the loan account of the borrowers only after prior lien holders 
have been paid such amounts as have not been waived. 


(A-74882) 


RAILWAY POSTAL CLERKS—NIGHT DIFFERENTIAL COMPENSATION 
RATE—ACT OF AUGUST 14, 1935 


The act of August 14, 1935, 49 Stat. 650, having reduced to 6 hours 40 minutes 
the length of the work day of railway postal clerks assigned to road duty, 
the hourly pay for the purpose of computing the night differential compen- 
sation rate of such employees is for fixing at 4% and % of the daily rate of 
pay rather than % of such daily rate. 


Comptroller General McCarl to the Postmaster General, June 15, 1936: 
Consideration has been given your letter of May 5, 1936, as 
follows: 


Reference is made to your decisions of September 6, August 14, and October 
14, 1985, relative to the compensation of railway postal clerks. 

In computing the time credits of railway postal clerks assigned to road duty 
since the effective date of the act of August 14, 1935, the total hours of service 
performed on each round trip have been divided by 63% to find the trip value on 
a daily basis and a sufficient number of trips scheduled per year to make the 
required daily average, the clerks being paid on the regular basis of 306 days of 
eight hours each. Overtime of road clerks has been computed by dividing the 
total hours of overtime by 6% and paying the clerks for the resultant number 
of days on the same regular basis, no change being made in the hourly rate of 
pay in either case, since the fractions of a day which may be involved are frac- 
tions of an eight-hour day and not of a 6%4-hour day. This same practice has 
been followed in computing the pay for night work, but, of course, ten per cent 
additional has been added to the hourly rate of pay. 

Some of the railway postal clerks affected suggested that a change in the 
procedure outlined in the preceding paragraph was necessitated by reason of the 
provisions of the act of August 14, 1935. However, the Department held that 
under the rules laid down in your decisions above referred to no change in the 
existing procedure seemed necessary. The Railway Mail Association has pro- 
tested this ruling and maintains that railway postal clerks assigned to road duty 
are entitled to a higher rate of pay for night work under the new law. 
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As a practical matter the Department, in converting the service of road clerks, 
including overtime, into an eight-hour day for pay purposes, has divided the 
service performed by 400 minutes (624 hours). The question as to night differ- 
ential is whether clerks assigned to road duty should be paid ten percent addi- 
tional for each hour of night work actually performed or whether the period of 
night work should be divided by 400 minutes for pay purposes, thus giving such 
clerks the benefit of the shorter day for night work pay the same as for regular 
work and overtime. 

A prompt decision on this point will be appreciated. 


The act of August 14, 1935 (49 Stat. 650), provides, in part, as 
follows: 


* * * And provided further, That for the purpose of extending the bene- 


fits of this act to railway postal clerks the service of said railway postal clerks 
assigned to road duty shall be based on an average not exceeding 6 hours and 
40 minutes per day for three hundred and six days per annum, including a 
proper allowance for all service required on lay-off periods as provided in 
Post Office Department circular letter numbered 1348, dated May 12, 1921; 
and railway postal clerks required to perform service in excess of six hours 
and forty minutes daily, as herein provided, shall be paid in cash at the annual 
rate of pay or granted compensatory time, at their option, for such overtime. 


In decision of October 14, 1935 (15 Comp. Gen. 298), after quoting 
section 1 of the act of August 14, 1935, swpra, and section 7 of the 
act of February 28, 1925 (43 Stat. 1062, 1063), it was stated: 


The earlier statute of February 28, 1925, unquestionably fixed 8 hours as the 
length of a work day, and 306 days as the length of the work year for all 
regular railway postal clerks, including those on road duty. The later act of 
August 14, 1935, unquestionably reduces to 6 hours 40 minutes the length of 
the work day of railway postal clerks on road duty, retains the length of 
their work year as 306 days, but makes no change in the length of the work 
day or work year of other classes of railway postal clerks. These statutory 
distinctions may not be eliminated by construction. * * * 


And in decision of March 12, 1936 (15 Comp. Gen. 788), after quot- 
ing from the above act of August 14, 1935, it was stated: 
Thus, a day of 6 hours and 40 minutes appears the only proper basis for 
computing overtime compensation for the class of employees therein involved. 
Answering your question specifically, therefore, you are advised that since 
the hours of duty for railway postal employees on road work are no longer 
8 hours per day, but 6 hours and 40 minutes instead, the existing practice of 
the Department based on the decision of this office dated March 11, 1922, 
which construed the 8-hour day statute of 1920, should be altered to accord 
with the requirements of the act of August 14, 1935, supra—that is to say, 
while the rule stated in the decision of March 11, 1922, for computing the ad- 
justment for overtime remains the same, the divisor properly for using in the 
application of the rule is now 6%4 (6 hours and 40 minutes) instead of 8. 
The act of May 24, 1928 (45 Stat. 725), prescribes a night dif- 
ferential compensation rate for certain postal employees who are 
required to work at night—between 6 p. m. and 6 a. m.—including 
railway postal clerks, of “10 per centum of their hourly pay per 
hour.” It would appear that the “hourly pay” for the purpose of 
computing the night-differential compensation rate of railway postal 
clerks assigned to road duty is for fixing at one-sixth and two-thirds 
of the daily rate of pay rather than one-eighth of such daily rate. 
Your question is answered accordingly. 
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(A-75160) 


RETIREMENT—CIVILIAN RETIRED AFTER THIRTY YEARS’ SERVICE— 
REEMPLOYMENT IN PERMANENT POSITION 


An annuitant involuntarily retired after thirty years’ service pursuant to sec- 
tion 8(a) of the act of June 16, 1983 (48 Stat. 305), who is reemployed in a 
permanent Government position not within the purview of the retirement 
act does not reacquire a retirement status upon such reemployment and 
the matter of resumption of retirement annuity payments upon subsequent 
separation is for determination on the basis of the statutes in force at the 
time of such separation. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, June 15, 1936: 


Consideration has been given your letter of May 6, 1936, as follows: 


Section 8(a) of the Independent Offices Appropriation Act, 1934, approved 
June 16, 1933, reads as follows: 

“Whenever at any time hereafter prior to July 1, 1985, any employee of the 
United States or the District of Columbia to whom the Civil Service Retirement 
Act, approved May 29, 1930 (U. 8S. C., Supp. VI, title 5, chap. 14), applies, who 
has an aggregate period of service of at least thirty years computed as pre- 
scribed in section 5 of such act, is involuntarily separated from the service for 
reasons other than his misconduct, such employee shall be entitled to an an- 
nuity computed as provided in section 4 of such act payable from the civil service 
retirement and disability fund less a sum equal to 3% per centum of such an- 
nuity: Provided, That when an annuitant hereunder attains the age which would 
have been the retirement age prescribed for automatic separation from the 
service applicable to such annuitant had he continued in the service to such re- 
tirement age, such deduction from the annuity shall cease. If and when any 
such annuitant shall be reemployed in the service of the District of Columbia or 
the United States (including any corporation the majority of the stock of 
which is owned by the United States), the right to the annuity provided by this 
section shall cease and the subsequent annuity rights of such person shall be 
determined in accordance with the applicable provisions of retirement law exist- 
ing at the time of the subsequent separation of such person from the service.” 

Mr. William A. Lyons, a former employee of the Post Office Department, 
was retired under the terms of the above section and granted annuity effective 
February 1, 1985. This annuitant is desirous of securing the postmastership 
at Crowley, Louisiana, a second class office, by entering an open competitive 
examination, and inquires what effect appointment as a result of such examina- 
tion would have on his retirement status. 

Under the provisions of the above section and your decisions of November 11, 
1933 (18 Comp. Gen. 133), and November 30, 1984 (14 id. 425), such reemploy- 
ment would ordinarily again place Mr, Lyons within the operation of the 
retirement law, and his subsequent annuity rights would be dependent upon 
the circumstances surrounding his separation from the service and the law in 
effect at that time. 

A possible construction of your decisions of November 11, 1983, and November 
80, 1934, supra, wou!'d be that section 8(a) of the act of June 16, 1933, by its 
terms, in effect, modified the provisions of section 3 of the act of May 29, 1930, 
adding thereto a new group of employees to whom the conditions of the act 
applies, namely, any person having an annuity status acquired under section 
8(a) reemployed in any position in the service of the United States or District 
of Columbia, or corporation the majority of stock of which is owned by the 
United States. 

It is questionable, however, whether such a construction is so intended, in 
view of the fact that section 3 of the act of May 29, 1980, specifically excludes 
certain employees from the operation of the retirement law. For instance, all 
postmasters, except those of the first, second, and third class, who have been 
“promoted, appointed, or transferred from the classified civil service” are spe- 
cifically excluded. In his decision of June 26, 1928 (35 Op. 471) the Attorney 
General, in construing an identical provision in the prior Retirement Act of 
July 3, 1926, held that the statute applies to postmasters only if they were in 
the classified civil service before and up to the time of promotion, appointment, 
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or transfer. This holding was concurred in by your office on June 11, 1935 
(14 Comp. Gen. 886), but in the case you then had under consideration the 
postmaster had no retirement or annuitable status at the time of his 
appointment. 


The question presented for determination is, therefore, whether a person in a 
retirement status acquired under section 8(a) of the act of June 16, 1933, 
would, if appointed to the position of postmaster as a result of competition in 
an open examination, reacquire his status under the retirement law. 

While the decisions of this office have recognized the principle 
that during temporary reemployment under the Government in a 
civilian capacity, employees who had been involuntarily separated 
from the service and in receipt of a retirement annunity under the 
terms of section 8 (a) of the act of June 16, 1933 (48 Stat. 305), 
would not lose their retirement status while that statute was in effect, 
that is, from July 1, 1933, to June 30, 1935—although payment of 
the annuity was required to be suspended during active service— 
in none of the cited decisions, or in any other, has there been con- 
sidered the retirement status of such employees reinstated or 
reemployed in a permanent position not within the purview of the 
retirement act. 

The law does not in specific terms fix the retirement status of 
such employees, but the proviso to section 8 (a) of the act of June 
16, 1933, supra (quoting from 13 Comp. Gen. 133, 134)— 

* * * states two conditions with respect to reemployment (1) that upon 
reemployment “the right to annuity provided by this section shall cease”, and 
(2) that “the subsequent annuity rights of such person shall be determined 
in accordance with the applicable provisions of retirement law existing at 
the time of the subsequent separation of such person from the service.” 

If the annuitant is reemployed in a permanent position not within 
the purview of the retirement act there is no basis on which the 
provisions of the retirement act of May 29, 1930, may be applied; 
that is to say, no retirement deductions would be required under 
the terms of the existing law. Whether the officer or employee 
would be entitled to a retirement annuity would depend upon the 
terms of the statutes in force upon final separation from the service 
upon reaching retirement age or otherwise. There are not involved 
here officers or employees who retain a retirement status by reason 
of a transfer without break in the continuity of service from a posi- 
tion within the purview of the retirement act to a position not within 
the purview of the retirement act. 

If it has been finally determined by the Civil Service Commis- 
sion—and it so appears to be the case—that the office of postmaster 
filled as the result of an open competitive examination is not within 
the purview of the existing retirement act, the annuitant in question 
would not appear to reacquire a retirement status upon appointment 
to such office. It is to be understood, of course, that retirement 
benefits may not be paid while the annuitant is in receipt of com- 
pensation as a postmaster. 
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(A-61225) 


PERSONAL SERVICES—STENOGRAPHIC REPORTING UNDER EXPIRED 
CONTRACT—TEXTILE LABOR RELATIONS BOARD 


There is no authority for the procurement of stenographic reporting service 
by the Textile Labor Relations Board under the terms of an expired con- 
tract on the basis of an emergency and an administrative determination 
that the prices thereunder were lower than that for similar services cur- 
rently offered, the functions of said Board being such as to make it rea- 
sonable that the need for such services should have been anticipated, and 
section 3709, Revised Statutes, requiring the matter of price to be deter- 
mined by competition. 


Comptroller General McCarl to the Chairman, Textile Labor Relations Board, 
June 16, 1936: 


There was presented to this office, for audit in advance of any pay- 
ment thereon by the disbursing officer, voucher no. 1056, stated in 
favor of the Sills Reporting Service in the sum of $620.10, covering 
the furnishing of copies of proceedings at 12 cents per folio and 2 
days’ attendance at $15 per day, incident to reporting an arbitra- 
tion hearing in connection with a labor dispute at the plant of the 
Pelzer Manufacturing Co., Pelzer, S. C., from December 9, 1935, to 
January 22, 1936. 

The Sills Reporting Service was awarded contract Ltb-2, Octo- 
ber 29, 1934, for furnishing stenographic reporting service to the 
Textile Labor Relations Board for the period from October 29, 1934, 
to June 16, 1935. It appearing that the services covered by the 
voucher, swpra, were rendered subsequent to the expiration of that 
contract, this office requested an explanation as to why bids were 
not solicited in accordance with the requirements of section 3709, 
Revised Statutes, and written contract entered into as contemplated 
under section 3743, Revised Statutes. There has been received in 
response to said request a memorandum of April 2, 1936, from the 
counsel of your board, in pertinent part as follows: 


By agreement between Sills Reporting Service and the Textile Labor Rela- 
tions Board stenographic service performed subsequent to the 16th day of 
June 1935 was to be at the same rate established in the aforesaid contract. 
Since June 16, 1935, the Textile Labor Relations Board has required very little 
stenographic reporting service. The particular item involved in this attached 
schedule was for reporting an arbitration hearing in connection with a labor 
dispute at the plant of the Pelzer Manufacturing Company, of Pelzer, S. C. 
This item involves an emergency service, and it was impossible within the 
time available to advertise for any additional bids. Therefore, public exigency 
as described in Revised Statutes No. 3709 made it necessary to obtain the 
services in the manner followed. Because of the existence of the former con- 
tract, herein referred to, no additional contract was entered into for this par- 
ticular service with the Sills Reporting Service. 

In the experience of the Textile Labor Relations Board the contract price 
fixed in this former contract, which was based on the lowest bid received by the 
Board at the time the contract was made, represents a lower figure than similar 
stenographic service offered currently. 


Section 3709, Revised Statutes, requires that, subject to exceptions 
specified therein, all contracts for supplies or services for the Gov- 
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ernment shall be made after advertising a sufficient time previously 
for proposals respecting the same. It has been held by the courts 
that compliance with the statute is a condition precedent, upon per- 
formance of which, only, can a binding contract with the Govern- 
ment be made by its officers, and that all contracts between indi- 
viduals and contracting officers of the Government are void unless 
they are based upon advertisements for proposals previously made, 
since the powers and duties of officers of the Government are pre- 
scribed and limited by laws which they must follow. Purcell En- 
velope Company v. United States, 51 Ct. Cls. 211, 214, affirmed 249 
U.S. 313; Schneider v. United States, 19 Ct. Cls. 547. 

There was no legal authority in any officer or agent of the Govern- 
ment to enter into an agreement with the Sills Reporting Serv- 
ice, without advertising, to continue to perform stenographic work 
subsequent to June 16, 1935, the date when the contract with that 
company expired. The only lawful method of consummating an 
agreement was that prescribed by the statute; and the opinion of the 
board that the prices fixed in the former contract were lower than 
prices offered currently for similar service afforded no warrant for a 
disregard of the law. The proper way to determine the lowest price 
is by competitive bidding as provided by law. 14 Comp. Gen. 59. 

The administrative conclusion that the item involved represented 
an emergency service does not appear to be supported by the facts. 
As was pointed out in 14 Comp. Gen. 897, the functions of the Textile 
Labor Relations Board are Nation-wide in character, and the very 
nature of its duties is such as to make it reasonable to anticipate that 
conferences, meetings, and hearings may be required to be held from 
time to time throughout various parts of the country, necessitating 
the services of stenographic reporters. It was, of course, known to 
your board that the contract with the Sills Reporting Service expired 
on June 16, 1935. It was known, likewise, that there was no legal 
authority for undertaking to extend the contract by agreement, or 
otherwise to continue it in force. 14 Comp. Gen. 59. The only 
proper procedure was to advertise a sufficient time previous to ex- 
piration of the contract for bids for furnishing such stenographic 
services as might be required by the Board during the current fiscal 
year. 14 Comp.-Gen. 667. Whether the prices bid would be higher 
or lower than those under the expiring contract could only be deter- 
mined by advertising, and was, of course, not a matter of administra- 
tive responsibility. There was no authority for the Board to await 
the need for immediate services—if in fact there was such need—thus 
administratively creating an emergency to avoid compliance with 
statutory requirements. 14 Comp. Gen. 364; id. 875; 3 Comp. Dec. 
470. 
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In view of all the facts and circumstances appearing, this office 
will not withhold payment on the subject voucher, if otherwise cor- 
rect, the amount thereof being accepted in this instance as represent- 
ing the reasonable value of the work done. 

However, administrative action should be taken to prevent the 
occurrence of a similar situation hereafter. 


(A-67071) 


SUBSISTENCE—PER DIEM IN LIEU OF—DUAL HEADQUARTERS AT 
OTHER THAN HEADQUARTERS ADMINISTRATIVELY DESIGNATED 


Where facts and circumstances indicate a Federal officer or employee to have 
dual headquarters, neither of which was administratively designated as 
such in the travel order, per diem in lieu of subsistence while away from 
the administratively designated but not actual headquarters, in the per- 
formance of duty at either of the actual headquarters, is unauthorized, 
but per diem is authorized while in a travel status away from both of the 
dual headquarters. 


Acting Comptroller General Elliott to the Administrator, Works Progress 
Administration, June 16, 1936: 


Consideration has been given to your letter of March 25, 1936, as 
follows: 


My attention has been invited to General Accounting Office Settlement Certifi- 
cate dated March 6, 1936, in the case of Howard E. Smith, an employee of this 
Administration (Claim No, 0473683), covering per diem in lieu of subsistence 
claimed by Mr. Smith while on duty at San Francisco and Sacramento, Cali- 
fornia, and while traveling between those places during the period July 1 to 31, 
1934. 

In the settlement of this claim there has been disallowed the entire amount 
thereof, and, in addition, Mr. Smith is instructed to refund the amount of 
$572.50, representing per diem paid to him for the periods June 9 to 30, 1934, 
and August 1 to November 15, 1934. 

The disallowances in this case appear to be based upon two points, first, that 
Los Angeles, California, named in the travel order of June 6, 1934, as Mr. Smith’s 
official headquarters, was not in fact his official headquarters; and, second, that 
travel order of June 6, 1934, was too general in terms to support payment of 
per diem as in a travel status at any place. 

With respect to the first point, you are advised that at the time travel order 
of June 6, 1934, was issued, which was immediately following Mr. Smith's 
appointment, it was definitely expected that he would spend the majority of 
his time in Los Angeles. Although it developed that he actually spent practi- 
eally all of his time during the first few months at other Pacific coast points, 
that condition was not and could not have been foreseen. Further, it was by 
no means reasonably certain at any time during his period of duty at the other 
points that the condition would obtain for any appreciable period of time. 
Therefore, it did not appear in order to change the designation of official head- 
quarters. 

While, as aforesaid, designation of Los Angeles as official headquarters was 
in accordance with the very best administrative judgment at the time, as was 
continuation of such designation for the period covered by certificate of settle- 
ment of March 6, 1936, this Administration would, in view of subsequent devel- 
opments, have raised no question had settlement been made on the basis of 
San Francisco being considered actual official headquarters. However, the 
holding that an employee, placed in a travel status by the administrative office 
according to its best judgment and in perfectly good faith, has no official head- 
quarters at all, not only imposes an undue hardship upon the employee as is 
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the case with Mr. Smith but makes it extremely difficult for the administrative 
ay to maintain an efficient working relationship with its employees in the 
field. 

With reference to the statement that travel order of June 6, 1934, was entirely 
too general in terms to support payment per diem in lieu of subsistence as in a 
travel status at any place, this statement is of considerable concern to me since 
the form of travel order is practically identical with orders which have sup- 
ported probably several hundred travel reimbursement vouchers paid after pre- 
audit by the General Accounting Office during the early stages of the Federal 
Emergency Relief Administration and Federal Civil Works Administration, and 
is not substantially different from the form of general travel order now in use 
by this Administration. 

I have reviewed the file copies of paid vouchers in favor of Mr. Smith in 
connection with which refund is required by General Accounting Office settle- 
ment, and find that they were all audited by the General Accounting Office and 
certified for payment in the amounts paid. It is further noted that the 
vouchers in question were returned to the administrative office on several 
occasions by the Audit Division of the General Accounting Office for different 
reasons, and that in connection with most of them pre-audit difference state- 
ments were received stating that the vouchers were held in the General 
Accounting Office pending further consideration. 

It is further noted that the voucher covering period June 9 to 30, 1934, was 
returned under date of August 20, 1934, with pre-audit difference statement 
specifically stating that the voucher was certified for payment “with the under- 
standing that the official station on face of voucher be changed from Washing- 
ton, D. C., to Los Angeles, California, as shown in letter of authority dated 
June 6, 1934.” 

In view of the foregoing facts, it is requested that General Accounting Office 
settlement in this case be reconsidered. 

It will also be appreciated if further demands upon the claimant for a refund 
on the basis of the prior settlement may be deferred pending reconsideration by 
your Office. 


Reimbursement is claimed under authority of travel order issued 
June 6, 1934, by the Secretary of the Federal Emergency Relief 
Administration, designating Los Angeles, California, as the em- 
ployee’s official station, as follows: 

You are hereby authorized and directed to perform such travel as may be 
necessary in your capacity as Assistant Field Examiner of the Federal Emer- 
gency Relief Administration during the period to December 31, 1934, within the 
limitations prescribed by law for civil employees in the Federal service. 

Your actual and necessary travel expenses will be paid by the Federal Emer- 
gency Relief Administration and you will be allowed $5.00 per diem in lieu of 


subsistence while away from your official headquarters, Los Angeles, Cali- 
fornia. 


In decision of November 24, 1934, 14 Comp. Gen. 414, it is held as 
follows (quoting from the syllabus) : 


Blanket or general authority orders permitting employees to travel at will, 
unlimited as to time or assignment to particular duties, are not in compliance 
with paragraph 6, Standardized Government Travel Regulations, requiring that 
the travel to be performed be specified as definitely as circumstances will 
permit. 

General travel authorizations stating no time limit may not be recognized as 
extending beyond the fiscal year in which such orders are issued. 


As the travel order was limited as to time, it will in this instance 
be regarded as not too general to support payment of traveling 
expenses, 

The official duty station of a Federal officer or employee must be 
determined on the basis of the actual facts and circumstances rather 
than by an arbitrary administrative designation of his post of duty. 
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2 Comp. Gen. 757; 5 id. 377. In the present case it is shown that 
Los Angeles, administratively designated, was not in fact the duty 
station of the employee, but that he had during the period, dual head- 
quarters, viz, San Francisco and Sacramento. Hence, as neither 
place was designated and official duties were performed at both places 
for substantial periods, and the time of the employee was divided 
between them, a per diem in lieu of subsistence was not payable at 
either place. A-47726, March 29, 1938. However, allowance will 
be authorized for per diem in lieu of subsistence and traveling ex- 
penses properly incurred while in a travel status pursuant to said 
order away from both San Francisco and Sacramento. The vouch- 
ers involved will be reaudited accordingly. 


(A-73799) 


RETIREMENT ANNUITIES—RETIRED NAVAL OFFICERS APPOINTED 
AS NAVAL ACADEMY TEACHERS—ACT, JANUARY 16, 1936 


Navy officers, retired for physical disability and entitled to retired pay, ap- 
pointed in a civilian capacity as professor or instructor at the Naval Acad- 
emy, are not civilian members of the teaching staff of said Academy 
within the meaning of the act of January 16, 1986 (49 Stat. 1092), pro- 
viding for Government aid in the purchase of retirement annuities. 


Comptroller General McCarl to the Secretary of the Navy, June 16, 1936: 


There has been received your letter of April 10, 1936, requesting 
decision, as follows: 


At the present time Lieutenant (Jr. Gr.) Allen B. Cook, U. S. Navy, Retired, 
and Ensign William H. Sewell, U. S. Navy, Retired, are employed, under con- 
tract, as civilian members of the teaching staff of the U. 8. Naval Academy. 

Lieutenant (Jr. Gr.) Cook was originally employed as instructor at the Naval 
Academy, effective July 1, 1929, and was promoted to assistant professor, effec- 
tive July 17, 1935, for a period of three years unless sooner terminated by the 
Secretury of the Navy, which position he now holds. Ensign Sewell was origi- 
nally employed as instructor at the Naval Academy on July 1, 1929, which em- 
ployment was terminated on June 28, 1933. He was subsequently reemployed as 
instructor, effective August 16, 1935, for a period of one year unless sooner 
terminated by the Secretary of the Navy, which position he now holds. 

Lieutenant (Jr. Gr.) Cook and Ensign Sewell were transferred to the retired 
list of the Navy for physical disability as of June 26, 1926, and November 4, 
1922, respectively. 

Both of the above-named employees submitted applications to the Secretary of 
the Navy for permission to participate in the benefits provided under sections 
1 and 2 of the act approved January 16, 1936 (Pub., No. 417, 74th Congress), 
entitled “An act to provide for the retirement and retirement annuities of 
civilian members of the teaching staffs at the United States Naval Academy and 
the Postgraduate School, United States Naval Academy.” In this connection 
your decision is requested as to whether the pay accounts of these employees 
may legally be credited monthly from such appropriations as hereafter may be 
made available for that purpose with an additional sum equivalent to 5 per 
centum of their monthly basic salary for each month an allotment is registered 
from their pay, as required by the provisions of section 2 of the cited act of 
January 16, 1936. 

The further question has been raised by the supply officer, U. S. Naval 
Academy, Annapolis, Md., as to whether the two employees above named will be 
entitled to the retirement pay of their naval rank in addition to the annuities 









































FNAME ds 0 TNT GS 



















































1100 DECISIONS OF THE COMPTROLLER GENERAL 


provided by the said act of January 16, 1936, in the event they should be 
retired from the teaching staff of the Naval Academy for physical incapacity. 
Should these two employees eventually be retired for physical disability the 
Government will be required, under the terms of section 4 of the cited act to 
contribute an amount which, when added to the amount payable by the insurance 
company, will equal the sum of $1,200 per annum or a sum not exceeding $1,200 
which would have been due these employees had the provisions of this act been 
in effect on the date of their original employment. An expression of your 
views at this time on the question thus raised is requested. 


The act of January 16, 1936 (49 Stat. 1092), provides Government 
aid in the purchase of retirement annuities by civilian members of 
the teaching staffs at the United States Naval Academy and Post- 
graduate School, United States Naval Academy, as follows: 


That civilian members of the teaching staffs of the United States Naval 
Academy and Postgraduate School, whose employment commences from and 
after the date of approval of this act, shall, as a part of their contracts of 
employment, be required to carry, during such employment, a deferred annuity 
policy, having no cash surrender or loan provision, from a joint-stock life 
insurance corporation, incorporated under the laws of any State of the United 
States, which has a charter restriction that its business must be conducted 
without profit to its stockholders. 

Seo. 2. Toward the purchase of said deferred annuity, each member of such 
teaching staffs shall be required to register a monthly allotment through the 
Navy Allotment Office, Navy Department, Washington, District of Columbia, 
equivalent in amount to 10 per centum of his monthly basic salary: Provided, 
That for each month such allotment is registered, the pay accounts of such 
member shall be credited monthly from such appropriations as may be made 
for this purpose with an additional sum equivalent to 5 per centum of his 
monthly basic salary. 

Sec. 3. The retiring age for all civilian members of the teaching staffs set 
forth in this act sha!l be the 30th day of June following their sixty-fifth birth- 
day, or any date between their sixty-fifth birthday and the following 30th day 
of June upon which their employment may be terminated: Provided, That in 
the discretion of the Secretary of the Navy, such retiring age may be extended 
to not beyond the seventieth birthday in individual and special cases. 

Sec. 4. Civilian members of the teaching staffs of the Naval Academy and 
Postgraduate School, who are so employed on the date of approval of this act, 
may, at their own request, if made within sixty days thereafter to the Secretary 
of the Navy, participate in the benefits under the provisions of sections 1 and 2 
of this act. Each such member of the teaching staffs who so participates and 
who, upon reaching the date of retirement as set forth in section 3 of this 
act has an insufficient accumulation of premium payments to his credit to have 
purchased for him an annuity of $1,200 per annum, shall be paid by the 
Secretary of the Navy from such appropriations as may be made for such pur- 
pose such amounts that, together with his purchased annuity, will make his 
total annuity $1,200 per annum. Each such member of the teaching staffs, who 
so participates and who is forced to retire for physical incapacity prior to his 
reaching the prescribed retirement age, shall be paid by the Secretary of the 
Navy, from such appropriations as may be made for such purpose, such amounts 
which together with his purchased annuity, will make his total annuity equiva- 
lent to an amount, not exceeding $1,200 per annum, which would have been due 
him had the provisions of this act been in effect on the date of his original 
employment: Provided, That each such member of the teaching staffs who is 
so employed on the date of approval of this act and who is entitled to retire- 
ment and retirement benefits under the provisions of the Civil Service Retire- 
ment Act of 1920, as amended, may elect to continue thereunder. or he may 
elect to participate in the benefits under the provisions of this section; 
but in the event that he elects to participate in the benefits under the provi- 
sions of this section, no further deductions shall be made from his pay for 
credit to the civil-service retirement fund, and the Civil Service Commission 
shall close his account with such fund under the same provisions as though 
he voluntarily separated himself from the Federal service, except that the 
amount of such credit will be retained in the civil-service retirement fund and 
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remain subject to claim by, and payment to, him, his beneficiary, or his estate 
only in the event of his separation from the Federal service by death or other- 
wise before retirement under the provisions of this act, and then only in the 
amount by which such credit exceeds the total amount of 5 per centum of his 
basic salary which may have been credited to his monthly pay accounts under 
the provisions of section 2 of this act. 

Seo. 5. Civilian members of the teaching staffs of the Naval Academy and 
Postgraduate School shall include instructors, assistant chief instructors, chief 
instructors, assistant professors, associate professors, and professors. 

Sec. 6. The Secretary of the Navy is authorized and directed to make such 
regulations as may be necessary to carry out the provisions of this act. There 
is hereby authorized to be appropriated, out of any money in the Treasury not 
otherwise appropriated, such amounts as may be necessary to carry out the 
provisions of this act. 

The statute is applicable to “civilian members of the teaching staffs 
of the United States Naval Academy and Postgraduate School.” 
Sections 1, 3, 4, and 5. The corps of professors of mathematics 
(secs. 1399, 1400, 1401, and 1528, Rev. Stat.) was abolished by the act 
of August 29, 1916 (39 Stat. 577), on the death, resignation, or dis- 
missal of the officers then carried in that corps on the active or 
retired list, and the act further provided, page 607: 

* * * ‘That the Secretary of the Navy is authorized to employ at the Naval 
Academy such number of professors and instructors, including one professor 
as librarian, as, in his opinion, may be necessary for the proper instruction of 
the midshipmen; and that the professors and instructors so employed shall 
receive such compensation for their services as may be prescribed by the Sec- 
retary of the Navy: Provided further, That the total amount so paid shall not 
exceed $175,000 annually: And provided further, That the Secretary of the 
Navy shall report to Congress each year the number of professors and instruc- 
tors so employed and the amount of compensation prescribed for each. 


By Section 7 of the act of May 18, 1920 (41 Stat. 603), the Secretary 
of the Navy was authorized, in his discretion, to readjust the prevail- 
ing rate for civilian professors and instructors at the United States 
Naval Academy, with a limit as to the increased expenditures for the 
remaining portion of the fiscal year. Apparently, the compensation 
of these professors and instructors has been adjusted under the stat- 
utes providing for application of classification rates of pay of civilian 
employees to the field services. In the annual appropriation acts for 
the Navy, the Congress from time to time has qualifiedly limited the 
number of professors and instructors. See, for example, the acts of 
July 1, 1922 (42 Stat. 806), and January 22, 1923 (42 Stat. 1149), 
impliedly authorizing the further detail of officers on the active list 
of the Navy as professors or instructors in the Naval Academy when 
the number of civilian professors and instructors employed on such 
duties shall be less than 80, and see the act of March 15, 1934, for the 
tiscal year 1935 (48 Stat. 417) : 


* * * That no part of this appropriation shall be available for the pay 
of a civilian instructor at the Naval Academy not so employed on June 27, 
1933, except that the Secretary of the Navy is authorized to employ eight 
additional civilian instructors. 


By the amendment of the act of July 31, 1894, 28 Stat. 205, by 
the act of May 31, 1924, 43 Stat. 245, excepting from the operation 
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of the statute officers of the Army, Navy, Marine Corps, and Coast 
Guard who were retired for injuries received in battle or for in- 
juries or incapacity incurred in the line of duty, the employment 
as professors or instructors at the Naval Academy of retired officers 
of the Navy coming within the act of 1894, as amended, was facili- 
tated. See the Department’s holding, Laws Relating to the Navy, 
1929 supplement, page 237. Such officers so employed are, however, 
subject to the limitation of section 212 of the Economy Act of June 
30, 1932, 47 Stat. 406, limiting the total of retired pay and civilian 
pay to $3,000, if they are not within the exception as to disability 
incurred in combat with an enemy of the United States. The re- 
tired officers so employed are employed on a civilian status or in a 
civilian capacity, but it is not clear that they are “civilian members 
of the teaching staffs of the United States Naval Academy and 
Postgraduate School.” Section 1457, Revised Statutes, provides: 
Officers retired from active service shall be placed on the retired list of 
officers of the grades to which they belonged, respectively, at the time of their 
retirement, and continue to be borne on the Navy Register. They shall be 
entitled to wear the uniform of their respective grades, and shall be subject 
to the rules and articles for the government of the Navy and to trial by 


general court-martial. The names of officers wholly retired from the service 
shall be omitted from the Navy Register. 


Statutes limited to civilians have been held not to include retired 
officers of the Army. In 14 Comp. Dec. 663, it was held, quoting the 
syllabus: 

A retired officer of the Army, not being a civilian, is not entitled to an 
honorarium or other payment from the appropriation “Naval War College, 


Rhode Island * * * services of civilian lecturers rendered at the War Col- 
lege”, for delivering a lecture at said college. 


The case cited as authority, United States v. Tyler, 105 U. S. 
244. To the same effect is 12 Comp. Gen. 531, citing Badeau v. The 
United States, 130 U. S. 489; In re Tyler’s Motion, 18 Ct. Cls, 25; 
In re Winthrop, 31 Ct. Cls. 35. The case reported in 12 Comp. Gen. 
531 was carried to the Court of Claims, Coffey v. The United States, 
80 Ct. Cls. 779, where the claim was for payment for services ren- 
dered under an appropriation for the payment of “civilian physi- 
cians” and in agreement with the conclusion reached in this office, the 
court held: 

* * * Tf plaintiff had been a civilian, it may be he could recover, but in 
United States v. Tyler, 105 U. 8. 244, and other Supreme Court decisions, it 
has been held that a retired officer is not a civilian, but still in the military 
service, * * * 

In view of the provisions of section 4 of the quoted act it would 
seem that the statute by design was intended to exclude retired 
officers who may be employed as civilian professors or instructors at 
the Naval Academy, as it would hardly have been contemplated by 
the Congress that an officer retired from the Navy for physical dis- 
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ability and entitled to retired pay should, if appointed in a civilian 
capacity as professor or instructor at the Naval Academy, and be- 
come incapacitated for that duty before reaching the retirement age, 
or before his purchased annuity would give him an annual income 
of $1,200, have the difference between the income from his purchased 
annuity and $1,200 paid by the United States. That is, two physical 
disability retirements for the same person with substantial pay- 
ments by the United States for each retirement could hardly have 
been the purpose, and the description of the beneficiaries of the act, 
in view of the decided cases, clearly excludes retired officers of the 
Navy. They are not “civilian” members of the teaching staffs of the 
United States Naval Academy and Postgraduate School. 
Your questions are answered accordingly. 


(A-75428) 


CONTRACTS—SPECIFICATIONS—AUTOMOBILES—MINIMUM PRICE 
PAYMENT PROVISION 


The establishing of automobile list price groups ss a means of determining 
those cars meeting particular service requirements, and the stating of an 
approximate minimum price in advertised specifications to be paid for 
an automobile, are without legal justification, and appropriated moneys 
are not available for payment under contracts awarded on such basis. 


Acting Comptroller General Elliott to the Secretary of the Interior, June 16, 
1936: 


There has been considered your letter of May 16, 1936, with en- 
closures, as follows: 


On April 21 this Department issued U. 8S. D. I. 1341 for one 4-door sedan 
for the use of the Public Works Administration project engineer at Pioche, 
Ney. A copy of this advertisement is enclosed, together with an abstract of 
the bids received. 

Your decision is respectfully requested as to whether appropriated moneys 
will be available for payment on the resultant contract if an award is made 
to the Reo Motor Car Company as lowest bidder under this advertisement. 

The question to which your attention is directed is whether the specifications 
and condi‘ions of this advertisement are in accordance with the principles 
established by your office for proper advertising in the purchase of motor 
vehicles. Recent decisions have emphasized your objection to specifications 
wherein mechanical details are made controlling in limiting competition to the 
class of vehicle required. Your decision of February 18, 1936 (A—T70183), 
caused a readvertisement for the automobile involved in that case, with speci- 
fications containing no specific limitations and depending entirely on a state- 
ment of service requirements to designate the acceptable class of vehicle. The 
unsatisfactory result of dependence on service requirements was reported to 
you by this Department in a letter dated April 20, concerning U. S. D. LI. 1291, 
in which the difficult situation was explained in detail and to which your reply 
is anticipated with interest. 

In the case here presented, the generally accepted principle of classifying 
commodities as to quality by their market prices has been applied to automo- 
biles in order to establish a basis from which to operate in advertising and 
purchasing vehicles of different quality to meet different service needs. It 

87459°—36——71 








; 
i 
i. 
i, 


nearer ere 


Mea 


| 
| 
! 





1104 DECISIONS OF THE COMPTROLLER GENERAL 


seems evident that some such basis must be found if the present difficulties 
in advertising for motor vehicles are to be avoided. You are requested to 
give consideration to this classification principle as another step in the con- 
stant effort of this Department to solve the problem of automobile specifica- 
tions in a way accep‘able to all concerned. 

For your further information in this case, and referring specifically to the 
list-price minimum of $845 for 4-door sedans as set forth in U. 8S. D. I. 1341, 
the Department has used published list prices to establish five price groups, 
as follows: 


Group I, $575 to $590. 
Group II, $625 to $675. 
Group III, $720 to $815. 
Group IV, $845 to $805. 
Group V, $935 and up. 


As to the statutory limitation of $750, the usual discount allowed the Govern- 
ment from list prices is sufficient in most cases to bring the prices in groups 
III and IV below $750; for example, the bid of the Reo Motor Car Company 
under U. S. D. I. 1341 cffered a Reo Flying Cloud Model 6G, listed at $845 
for $768.16 less $25 time discount, making the net price $743.16 f. o. b. 
Lansiug, Mich.; and the Generali Motors Corporation offered a Buick Model 41, 
listed at $885, for $749.88 f. o. b. Flint, Mich. Other cars in these groups on 
which bids were invited were the Hudson De Luxe 8, the De Soto Air Stream, 
the Chrysler 6, and the Nash Ambassador 6. 

The need of adequate and dependable transportation for the project engi- 
neer at Pioche is suci) as to justify, in my opinion, the purchase of a car in 
the designated price class. 

Your prompt consideration of this problem and early decision thereof are 
respectfully requested. 

The Congress has provided by statute that no appropriation avail- 
able for the executive departments and independent establishments 
of the Government shall be expended to purchase any moitor- 
propelled, passenger-carrying vehicle (with certain exceptions 
named in the statute), at a cost in excess of $750, including the 
value of any vehicie which may be exchanged. See act of May 14, 
1935, 49 Stat. at page 243, and earlier statutes. It would appear 
to be not open to argument that it was the purpose of the Congress 
to confine expenditures for passenger-carrying vehicles for the use 
of Government employees and representatives to the lower priced 
class of automobiles. As was pointed out in my decision to you of 
May 9, 1936, A--72378, the statutory limitation fixes the maximum 
price which may be paid under any circumstances, and affords no 
authority to pay $750 for an automobile, if in fact a cheaper vehicle 
will adequately perform the work to be done. 

The requirement in the specifications in this instance that “this 
Department has determined the class of cars that will be acceptable 
as meeting the service requirements, and that this class is designated 
by the advertised list price group $845 and up for four-door sedans” 
apparently excluded from competition approximately 15 types of 
sedan automobiles ranging in list price from $500 to $840, some of 
them substantially above the statutory price limit of $750; required 
any bidder to offer an automobile at least $95 under the price de- 
manded of the public; and necessarily resulted in maintaining bid 
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prices approximately at the very maximum price fixed by the statute. 
Of the seven bidders solicited only three responded. One of the three 
bids was $200 above the statutory price limit and, of course, not for 
consideration; another also was above the limit, though brought 
within it by discount allowance; and the third was just 12 cents less 
than the maximum permitted by the statute. Presumably other 
manufacturers invited to bid did not desire to make the sacrifice in 
price required by the specifications. 

The decisions of this office have been consistently to the effect that 
in the purchase of automobiles for the use of the United States speci- 
fications should state the actual needs in the service to be performed, 
without restrictive requirements which are not justified by the facts 
but which serve to eliminate from competition automobiles otherwise 
competitive within the class of cars authorized to be purchased. It 
has been held also that when there is need of a vehicle of sturdier 
construction than those in the recognized lightweight class the speci- 
fications should be so drawn as to show the use to which the car is to 
be put and to indicate clearly the need for an automobile of greater 
weight or sturdiness than the lightweight automobiles (13 Comp. 
Gen. 226). While service requirements outlined in the present speci- 
fications indicate the need of a vehicle of sturdiness and sustained 
performance ability and might justify exclusion of automobiles in the 
recognized lightweight class, there appears nothing to show the nec- 
essity for an automobile having a list price of $845, and no show- 
ing that any one of a dozen or more makes with a substantially lower 
list price would not be adequate to perform the work to be done. A 
statement in the specifications as to the approximate minimum price 
which the Department will pay for an automobile is not a statement 
of service requirements and is without legal justification. 

It may be conceded that-automobiles of a higher price are more 
desirable than those within the $750 limit from a standpoint of com- 
fort and appearance, and, in fact, superior in mechanical construction 
and performance; but since the Congress has seen fit to set the maxi 
mum price limit at $750, the provisions of section 3709, Revised Stat- 
utes, require that there be opportunity for free and open competition 
within that price, and any undertaking to exclude competition by 
fixing a minimum list price in order to control bidding is unauthor- 
ized. Such an effort operates as evasion, rather than observance, 
of the requirements of section 3709, Revised Statutes. 

You are advised, therefore, that appropriated moneys will not be 
available for payments under any contract awarded pursuant to the 
restrictive specifications in this instance. 
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(A~72718) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—RAILROADS 
OPERATING OVER LIEU LINES 


Payments to railroads for mail service between points where a lieu line leaves 
a land-grant-aided line, ihe lieu line being longer than the original land- 
grant-aided line, are on the basis of land-grant rates for the shorter distance 
over the original line except when mail transportation could not be obtained 
to points on the lieu line over the land-grant-aided line, the basis for pay- 
ment in such cases being non-land-grant rates for the actual distance. 

Paymeuts to railroads for mail services between points on a lieu line shorter 
than the original land-grant-aided line should be on the basis of land-grant 
rates for the Shorter distance over the lieu line. 

Where railroads which received no Federal land grants between certain points 
operate between said points over lines of other carriers constructed in lieu 
of land-grant-aided lines, paymen s for mail service may be made at full 
rates rather than the land-grant rates involved. 


Comptroller General McCarl te the Postmaster General, June 17, 1936: 
Your letter of March 19, 1936, is as follows: 


The original line of the Northern Pacific Railway between Ashland, Wisconsin, 
via Helena and Dixon, Montana, Hope, Idaho, and Crocker and ‘Tacoma, Wash- 
ington, to Portland, Oregon, was land aided. That company has constructed or 
acquired new trackage on that part of the line from Tacoma via Nisqually to 
Tenino, Washington, 43 miles, which it uses for mail service in lieu of the orig- 
inal land grant tracks from Tacoma via Lakeview to Tenino, Washington, 39.01 
miles. It has also constructed new trackage from Kalama via Woodland and 
Ridgefield to Vancouver, Washington, 28.90 miles, and reaches Portland, Oregon, 
over tracks of the Spokane, Portland & Seatile Railway, Vancouver to Will- 
bridge, Oregon, 5.52 miles, and the original Northern Pacific land grant tracks, 
now under long term lease to the Spokane, Portland & Seattle Railway, Will- 
bridge to Portland, 4.44 miles; a total distance Kalama to Poriland of 38.8 
miles—the company using the above detailed trackage Kalama, Washington, to 
Portland, Oregon, in lieu of the original land grant trackage from Kalama, 
Washington, across the Columbia River via Goble and Willbridge to Portland, 
Oregon, 39.65 miles. 

In line wiih various rulings made by your office concerning pay for mail 
service on land grant railroads, it seems clear that mail carried for the Pest 
Office Department between Tacoma and Tenino via the post offices of Nisqually, 
Stellacoom, and East Olympia over the substituted trackage, and between 
Kalama and Portland via the post offices of Woodland, Ridgefield, and Van- 
couver, Washington, also over substituted trackage, should be at the lesser or 
land grant rate of pay, but your decision is requested as to what mileage should 
be used in computing the railway mail pay for such service. 

Should the original land-grant mileage from Tacoma via Lakeview and Ranier 
to Tenino, 39.01 miles, or the new mileage via Nisqually of 43 miles be used, in 
view of the fact that it is necessary to operate over the longer mileage in sup- 
plying intermediate post offices above named? 

In the case of service between Kalama and Portland, should we use the 
original mileage via Goble of 39.65 miles or the new distance via Vancouver of 
38.86 miles? 

In this connection the Northern Pacific Railway does not now operate any of 
its mail trains over the original trackage between Tacoma and Tenino, or Kalama 
and Portland, except between Willbridge and Portland, 4.44 miles, as above 
stated, though the Spokane, Portland & Seattle Railway does operate trains 
carrying the mail over the original Northern Pacific land-grant tracks, Will- 
bridge to Goble, which is under a long-term lease to the Spokane, Portland & 
Seattle Railway, for which it is paid at the 80-percent or land grant rate. 

Further decision is requested, as follows: The Great Northern Railway oper- 
ates trains carrying mail from Portland via Willbridge, Vancouver, Kalama, 
Tenino, Ranier and Lakeview to Tacoma over the original land-grant tracks 
of the Northern Pacific Railway Portland to Willbridge, over the Spokane, 
Portland & Seattle tracks Willbridge to Vancouver, over the new or substituted 
tracks of the Northern Pacific Vancouver to Kalama, and over the original 
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Northern Pacific land-grant tracks Kalama via Tenino and Ranier to Tacoma, 
The Union Pacific Railroad, formerly the Oregon-Washington Railroad & Navi- 
gation Company, operates trains carrying the mail from Portland via Van- 
couver, Kalama, Tenino, and Nisqually to Tacoma over the tracks of the 
Union Pacific Portland to North Portland, over the tracks of the Spokane, 
Portland & Seattle North Portland to Vancouver, over the new or substituted 
tracks of the Northern Pacific Vancouver to Kalama, over the original land- 
grant tracks of the Northern Pacific, Kalama to Tenino, and over the substi- 
tuted trackage of the Northern Pacific, Tenino via Nisqually to Tacoma. 

It is understood by this Department that the Great Northern and Union 
Pacific railroads are only entitled to the land-grant rate of pay for service 
where they operate over the original Northern Pacific land-grant trackage; 
in the case of the Great Northern, it uses such trackage, Portland to Willbridge 
Kalama via Tenino and Lakeview to Tacoma, and in the case of the Union 
Pacific, it uses this trackage only between Kalama and Tenino; and decision is 
requested as to the correct rate that should be allowed for service by these 
railroads over the other trackage used from Willbridge via Vancouver to 
Kalama, and Tenino via Nisqually to Tacoma. 

In substance it seems that the questions are as to the basis of 
payment— 

1. To the Northern Pacific Railway for service over its longer non- 
aided railroad between Tacoma, Wash., and Tenino, Wash., via Ste!- 
lacom (Steilacoom?), Nisquilly, and East Olympia, Wash., being 
approximately 43 miles in length and used by the carrier in lieu of its 
shorter original and aided railroad approximately 39.01 miles in 
length. 

2. To the Northern Pacific Railway for service over its shorter 
nonaided railroad between Kalama, Wash., and Portland, Oreg., via 
Woodland, Ridgefield, and Vancouver, Wash., being approximately 
38.86 miles in length and used by the carrier in leu of its longer 
original and aided railroad approximately 39.65 miles in length. 

3. To the Great Northern Railway for service between Willbridge, 
Oreg., and Kalama, Wash., via Vancouver, Wash., over the nonaided 
and lieu line railroad of the Northern Pacific Railway. 

4. To the Union Pacific Railroad for service between Vancouver, 
Wash., and Kalama, Wash., and between Tenino, Wash., and Tacoma, 
Wash., via Nisqually, Wash., over the two nonaided and lieu lines 
of railroad of the Northern Pacific Railway. 

The land grants here concerned were upon condition that the aided 
road— 

* * * or any part thereof, shall be a post route and a military road, sub- 
ject to the use of the United States, for postal, military, naval, and all other 
Government service, and also subject to such regulations as Congress may im- 
pose restricting the charges for such Government transportation. 


(Act of July 2, 1864, chap. 217, sec. 11, 13 Stat. 365.) 

Upon consideration of the several questions in the order stated you 
are advised 

1. The situation here seems similar to that considered in decision 
A-31790 of June 13, 1930 (see also decision of June 17, 1935, 14 
Comp. Gen. 901), and there is no apparent reason why the principle 
there set forth should not be applied here. In other words, payment 
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to the Northern Pacific Railway for its service between the point 
(stated to be Tenino) where the lieu line leaves the land-grant-aided 
line and Tacoma should be on the basis of land-grant rates for the 
shorter distance over the latter line, but as to service between such 
point of departure and points on the lieu line when mail transporta- 
tion could not be obtained to such latter points over the land-grant- 
aided line on the basis of non-land-grant rates for the actual distance. 
. The situation here seems similar to that considered in decisions 

of . June 2 . 1931 (10 Comp. Gen. 552), and June 17, 1935 (14 Comp. 
Gen. 901 ), and there is no apparent reason why the principle there 
set forth should not be applied here. In other words, payment to 
the Northern Pacific Railway for its service over the lieu line be- 
tween Portland and Kalama through Vancouver should be on the 
basis of land-grant rates for the shorter distance over the lieu line. 
3-4. It is settled that if a nonaided carrier performs Government 
transportation over the aided railroad of another carrier (or its 
successor in interest) compensation therefor to the nonaided carrier 
is limited to that to which the aided carrier would be entitled for 
such transportation over the aided railroad, the burden imposed by 
the granting statute running with the railroad and applying to any 
carrier user thereof whether beneficiary or nonbeneficiary of the 
grants (the Astoria and Columbia River Railroad Co. vy. The United 
States, 41 Ct. Cls. 284; Chicago, St. Paul, Minneapolis . ene 
Railway Co., Appt., v. United States, 217 U.S. 180, 54 L. Ed. 721). 
and as stated in decision of June 23, 1931 (10 Comp. ae lene 


* * * The principle is well established in a long line of dec'sions of this 


office, with which the courts have agreed, that when a land-grant road, for 
purposes of its own, builds cut-offs and uses substituted mileage for the land- 
grant mileage, the transportation over such substituted mileage is subject to 
the same conditions which would apply had there not been the substituted 
mileage. See United States v. Northern Pacific one C ‘om pany, 30 Fed. Rep. 
(2d) 655, rehearing denied 32 Fed. Rep. (2d) 695 * * 


This principle is for application with sieges to the use by the Union 
Pacific and Great Northern of the original aided line of the Northern 
Pacific. 

However, neither the Great Northern Railway nor the Union Pa 
cific Railroad received grants of lands for construction of a road 
between Tacoma and Portland, and the roadways used by said car- 
riers between Willbridge and Kalama via Vancouver, and between 
Tenino and Tacoma via Nisqually were not in fact aided in their 
construction by grants of land from the Government. In view of 
these facts and the other circumstances appearing as to the use of the 
original land-grant road between the points noted, no objection ap- 
pears to payment to these carriers at full rates, rather than at land- 
grant rates, for the transportation of mails by them over the alter- 
nate nonaided lines specified. 








DECISIONS OF TEE COMPTROLLER GENERAL 1109 
(A-67072) 


STANDARD GOVERNMENT FORM OF CONSTRUCTION CONTRACT— 
EXTENSIONS OF TIME 


There is no authority for an extension of time for performance under the 
standard Government form of construction contract, the extent to which 
delays for which deduction has been made from payments due the con- 
tractor are excusable being for determination by the General Accounting 
Office after the contract has been completed, and upon submission of the 
final payment voucher or a voucher representing deductions made in full 
satisfaction of all delays, tegether with the contracting officer’s findings 
in the matter, and the administrative recommendation thereon, 

Comptroller General McCarl to the Secretary of War, June 18, 1936: 

There was received from the Chief of Engineers, War Department, 
by second endorsement dated May 26, 1936, a request of the Arundel 
Corporation for extension of time for completion of work required 
under contract W-272—Eng.-175, dated May 21, 1932, covering the 
dredging of certain sections of Livingstone Channel, Detroit River. 

The contract was executed on the standard Government form of 
construction contract and required completion of the work on or 
before May 31, 1936. Various causes of delays claimed to have been 
unforeseeable, and beyond the control and without the fault or 
negligence of the contractor, within the meaning of article 9 of the 
contract, are set out and an extension of time for completion is 
requested because thereof. 

On the basis of a report of the district engineer, dated May 22, 
1936, recommending an extension of time of 94 days, the Chief of 
Engineers has recommended that the contracting officer be authorized 
to make payments to the contractor in accordance with monthly esti- 
mates without deduction of liquidated damages during the period 
June 1, 1936, to September 2, 1936, both dates inclusive. 

Article 9 of the standard Government construction contract is 
clear and unambiguous, and does not provide for an extension of time 
for completion in any case. If the right of the contractor to proceed 
with the work is not terminated, he shall continue the work, in which 
event liquidated damages as set forth in the specifications or accom- 
panying papers shall be deducted for each calendar day of delay 
until the work has been completed or accepted. There are certain 
conditions under which the right of the contractor to proceed with 
the work shall not be terminated or the contractor charged with 
liquidated damages, but there is no provision for an extension of time 
for completion. Where the contract is not terminated, the determi- 
nation as to the extent, if any, to which the delays were excusable 
under the provisions of article 9 of the contract is for making after 
the work is completed. (See 7 Comp. Gen. 534; 8 id. 623.) 

If there be delay in completion, any payments due the contractor 
after expiration of the contract period may be made by the disbursing 
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officer only after deducting liquidated damages as set forth in the 
contract. When the contract has been completed, voucher for final 
payment with report of the facts as to the causes and extent of delay, 
together with administrative recommendation in the matter, may be 
submitted to this Office for settlement, or, if the contractor should 
request it, the disbursing officer may pay the contract price less 
liquidated damages for all delay in completion and any other amounts 
properly deductible, and submit to this Office for settlement a separate 
voucher for the amount withheld. Such voucher should be accom- 
panied by the contracting officer’s finding of facts as to the causes and 
extent of the delays and an administrative recommendation thereon. 
(See 6 Comp. Gen. 650; 7 id. 505; and 8 éd. 13.) 

Also, there has been received your leiter of June 10, 1936, as 
follows: 


(2, 

informed the Department that appropriated funds are not available for pay- 
ments under supplemental agreement with the Arundel Corporation dated 
August 12, 1935, modifying its contract W-272-Eng.-175 for dredging in Living- 
stone Channel, Detroit River. 

The Chief of Engineers advises me that, pursuant to your decision, the con- 
tracting officer, the district engineer, Detroit, Michigan, has notified the 
Arundel Corporation and its sureties that the supplemental agreement is void 
and that no payments will be made thereunder. He also states that the dis- 
trict engineer has advertised the work contemplated by the supplemental agree- 
ment for prosecution by separate contract, bids therefor to be opened June 19, 
1936. 

The deepening of the Livingstone Channel to project depth of 25 feet at an 
estimated cost of approximately $7,700,000 was authorized by the act of 
July 3, 1980 (House Document No. 253, 70th Congress, first session). Under 
that authorization, work has progressed to the point where it was anticipated 
that it would be completed by August 15, 1986, under the contract with the 
Arundel Corporation as modified by the supplemental agreement of August 
12, 1935. However, abrogation of that agreement has thrown the contemplated 
time of completion to some later, as yet undetermined date. Contract opera- 
tions in the channel have necessitated the diversion of all traffic to the rela- 
tively inadequate Amherstburg Channel. This traffic has averaged annually 
about 85 million tons, having an estimated value slightly in excess of one 
billion dollars over the past ten years, and it* will be seen that prompt com- 
pletion of the Livingstone Channel is of primary importance to the commerce 
of the Great Lakes. 

The Arundel Corporation has now filed a statement with the Comptroller 
General, in which it states its belief that the supplemental agreement is a legal 
document, binding both it and the United States to certain obligations. Under 
this circumstance and in view of the probability that the low bid and the time 
required for performance under separate contract will both be greater than 
were provided for in the supplemental agreement, the Department hesitates to 
expose itself to suit by the present contractor through contracting for the per- 
formance of this work with another party and under terms less advantageous 
than are now available. 

Your early advice as to whether bids should be opened on June 19 is respect- 
fully requested. 


Reference is made to your letter of May 14, 1936, file A-67072, in which you 


The matter of the additional work contemplated by the supple- 
mental agreement of August 12, 1935, which was the subject of my 
decisions of March 31 and May 14, 1936, appears to have been adver- 
tised as suggested therein, bids under the advertisement to be opened 
June 19, 1936. There appears nothing in the letters of May 20 and 
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May 30, 1936, from the contractor to warrant any different conclu- 
sion from that announced in decisions of March 31 and May 14, 1936, 
in this matter. Accordingly, answering your question specifically, 
you are advised that no reason appears why the bids should not be 
opened in the usual manner on the date set therefor. 


(A-70139) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
AIRPLANE TRANSPORTATION 


In determining the cost of transportation service authorized to be furnished 
designated Government officials by the War and Navy Departments under 
regulations approved by the President October 18, 1933, the charge to the 
department using the Army or Navy planes may be on the basis of the 
actual cost thereof, including such items as listed in 13 Comp. Gen. 150, 
not in excess of the cost of chartering a commercial plane, where travel 
involves a destination not a regular stop on a scheduled commercial air 
route (13 Comp. Gen. 150, modified), but said charge basis is unauthorized 
where the transportation can be performed on a scheduled commercial 
route notwithstanding the Government business be urgent, the comparison 
of cost in such case to be on the basis of rates charged by commercial air 
lines. 


Comptroller General McCar]l to the Secretary of War, June 18, 1936: 
There has been received your letter of May 15, 1936, as follows: 


Receipt is acknowledged of your letter of March 26, 1936, in which you 
refrain from rendering a decision on the questions propounded in my letter of 
January 16, 1936, for the reason that, as stated by you, such letter constitutes a 
request by the War Department for review of an audit action by your office 
concerning an expenditure of another Department, which fact you state gives 
the War Department no right to seek, and your office fo right to render, a 
decision in the premises. 

This Department cannot help but feel that some misunderstanding exists on 
your part as to the nature of the request contained in its letter of January 16, 
1936. While it is true that reference was made to the audit action of your 
office in the case arising between two other Departments (Navy and Treasury), 
this action was cited by the War Department not for the purpose of securing a 
review per se of that audit action, but as inducement, so to speak, to a full 
disclosure of the fiscal problem confronting the War Department growing out 
of the use of its airplanes by officials of other Departments under the Presi- 
dent’s regulations of October 18, 1933, and with a view to seeking a changed 
rule, because of the considerations set forth, from that applied in that audit 
action in cases which might arise in the future where Army airplanes were 
used. In other words, the advice of your office was desired on what was con- 
ceived to be a fiscal question involving appropriated funds and arising in the 
administration of the affairs of the War Department, decision on which, as 
stated in the letter from this Department of January 16, 1956, was required 
in order that the War Department could plan its expenditure program. 

While it is appreciated that section 8 of the act of July 31, 1894, 28 Stat. 208, 
authorizes the head of a department to seek an advance decision in cases in- 
volving “a payment to be made by them or under them”, and that payments on 
which your decision was desired would be made by another department using 
Army airplanes under the Presideni’s regulations, it was nevertheless thought 
that the principle underlying this statute in question was so fully applicable to 
the situation confronting this Department as to merit your advice in the 
premises in advance of the rendition of the services in question. 

In view of the above, it is requested that you reconsider the view taken in 
your letter under acknowledgment and advise this Department on the question 
tresented by its letter of January 16, 1936. 
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While the letter of January 16, 1936, on the case therein referred 
to, presented no proper basis for a decision to you, your present let- 
ter, considered in conjunction with the said prior letter, constitutes a 
sufficient basis for a decision by this Office, and will be considered 
accordingly. 

Your letter of January 16, 1936, was as follows: 


Reference is made to regulations approved by the President on October 18, 
19335, set forth in 18 C. G. 150, authorizing certain designated officials of the 
Government to use airplanes controlled by the Army and Navy Departments for 
flights involving governmental business. These regulatious provided in purt 
“* * * that requests for aircraft be limited to flights involving urgent gov- 
ernmental business and that the requests so siate” and that “all expenses inci- 
dent to flights be charged to the department or agency using the air- 
craft * * *.” In accordance with these regulations charges have been made 
by the War and Navy Departments against the departments or agencies whose 
personnel has from time to time utilized military and naval planes in making 
flights in connection with such urgent governmental business. 

It has now come to the attention of the War Department, however, that a 
bill in the amount of $146.84 (the estimated cost of the journey by Navy 
plane) presented by the Navy Department to the Treasury Department for the 
expenses of air transportation furnished the Secretary of the Treasury from 
Anacostia, D. C., to New York City on August 2, 1934, was submitted to the 
General Accounting Office for preaudit and was allowed in the amount of 
$20.04 only, being the actual cost of transportation by scheduled trip on com- 
mercial air lines between the points in question, citation being made in this 
connection of your decision dated November 24, 1933, 13 C. G. 150, supra. In 
this decision of November 24, 1933, you refer to the provision in section 691 
of the act of June 30, 1932, 47 Stat. 417, relative to services between depart- 
ments and establishments, which reads: “That if such work or services can be 
as conveniently or more cheaply performed by private agencies said work shall 
be let by competitive bids to such private agencies”, and hold that the use of 
Government airplane transportation is not authorized unless it can be shown 
that it will cost less than commercial transportation and imposes no additional 
expenditure under appropriations in procuring airplanes to establish and render 
the service for other*Government agencies. This decision further holds that 
the cost of Government air transportation service should be compared with the 
cost of such transportation by means of commercial air lines in determining 
which is the cheaper. 

In view of the fact that air travel in planes under the jurisdiction of this 
Department entails an expense greater than that customarily charged persons 
traveling on commercial air carriers having regular scheduled service, which 
under the rule announced in 13 C. G. 150, if not modified, would seem to 
render the use of Army planes impossible under the President's regulation, it 
is desired to bring to your attention certain considerations in connection with 
travel under the regulations of the President above referred to with a view to 
seeking at your hands a modification of the rule of that decision, and as applied 
in the Navy preaudit action above referred to. 

The records of the War Department on trips previously made under the 
President’s regulations show that in a‘number of cases the type of service 
requested involved trips by air which were between points either not on com- 
mercial air routes or not available on such routes without transfer or the 
partial use of other means of transportation or which required one or more 
stops not provided for on commercial routes or which did not permit of the delay 
incident to the regular commercial service. In such cases, it is believed that 
the cost of the service rendered by Army planes may not properly be compared 
with the cost of ordinary commercial scheduled service for the purpose of 
ascertaining whether it “can be as conveniently or more cheaply performed by 
private agencies.” A more accurate basis of comparison as to cost and official 
convenience would be that involved in chartering commercial airplanes to fur- 
nish the same service as that contemplated to be furnished by Government 
airplanes under the regulations approved by the President. 

It is, therefore, suggested that where the urgency of Government business 
will not permit of the delay incident to the use of commercial air transports, 
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or where the service so rendered, including intermediate stops, could not be 
furnished by a commercial company on scheduled routes, the actual expenses, 
including necessary repairs, depreciation, etc., incurred, as determined by the 
agency rendering the service, are chargeable in the interests of the public service 
to the Department or agency using the aircraft without regard to the cost of the 
transportation by means of such commercial air lines. 

In case this view is adopted by you information is requested as to the form 
and content of the certificate which the requesting agency should be calied 
upon to furnish with its request for transportation in a Government owned 
airplane. . 

Having in mind the above considerations and in order that this Department 
may plan its expenditure program of appropriated funds with an exact knowl- 
edge of what reimbursement muy be legally had from those departments to 
which such plane service is furnished under the President’s regulations, your 
prompt decision in the premises is requested. 

In decision of November 24, 1933, 13 Comp. Gen. 150, it was held as 
follows (quoting from the syllabus) : 

Since the pay of officers and enlisted men of the Army and Navy is incident 
to their status, rather than to the performance of work, their pay and allow- 
ances, other than for travel, should not be considered in computing the cost of 
rendering interdepartmental airplane transportation service. 

The items of cost which may be allowed and paid to the Navy Department 
by the Farm Credit Administration pursuant to agreement entered into be- 
tween the two branches of the service under the terms of section 601 of the 
Economy Act of June 30, 1932, 47 Stat. 417, for airplane transportation service, 
would include any necessary direct expenses incurred in making the flights 
such as gasoline, oil, traveling allowances for pilots, storage, if any, fees for 
landing, if any, etc. The fact that the naval officer pilot would receive credit 
for a flight, thereby obviating the necessity for his performing another flight 
at the expense of the Navy to make up his required flight time, would not 
necessarily preclude considering, as items of cost, all of the expenses of the 
trip other than the pay and allowances of the naval officer piloting the plane. 

The use of Government airplane transportation service is not authorized 
between departments unless it can be shown that it will cost less than com- 
mercial transportation and imposes no additional expenditure under appro- 
priations in procuring airplanes to establish and render such service. The 
comparison of cost should be based on the rates charged by commercial air 
lines. 

Referring to the last paragraph just quoted, you suggest that 
(1) where the urgency of Government business will not permit of 
the delay incident to the use of commercial air transports, or (2) the 
service could not be rendered by a commercial company on scheduled 
routes, the actual cost of the service be determined and charged to the 
department using the planes without regard to the cost of transpor- 
tation by means of such commercial air lines. 

As to (1), it would seem that the Government’s interest should be 
so paramount in the conduct of public business that reasonable admin- 
istrative action would avoid the necessity of chartering a private 
plane (14 Comp. Gen. 920; 15 id. 395). Hence, where the transpor- 
tation could be performed on a scheduled commercial route, there 
must be a comparison under the proviso to section 601 of the Economy 
Act of June 30, 1932 (47 Stat. 417), with the cost of commercial air 
transportation to determine the availability of the Army or Navy 
planes. 

Referring to (2), where the travel is required to be performed to 
a destination which is not a regular stop on a scheduled commercial 
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air route, the comparison of cost under the proviso to section 601 of 
the Economy Act, swpra may be the cost of chartering a commercial 
airplane to furnish the same service and reimbursement for the use 
thereof should be the actual cost, including such items as were listed 
in said decision of November 24, 1933, as follows: 


Referring to question (a), the items of cost which may be allowed and paid 

to the Navy Department pursuant to agreement would include any necessary 
direct expenses incurred in making the flights, such as gasoline, oil, traveling 
allowances of the pilots, storage, if any, fees for landing, if any, ete. 
See also the fourth sentence of paragraph 8 of the Standardized 
Travel Regulations, as amended December 10, 1935. Compare also 
the act of May 9, 1935 (49 Stat. 202). 

The decision of November 24, 1933, is modified accordingly. 


(A-73777) 


CLAIMS—DAMAGES TO PRIVATE PROPERTY—NEGLIGENCE OF 
GOVERNMENT PERSONNEL 

A claim for less than $1,000 for alleged unnecessary damage to private property 
by Government personnel in the performance of duty involving the removal 
of an illicit still is for consideration as involving negligence by the head of 
the department concerned under the act of December 28, 1922, 42 Stat. 1066, 
and not by the Comptroller General of the United States under the act of 
April 10, 1928, 45 Stat. 413, authorizing the reporting to the Congress of de- 
serving cases for payment of which existing appropriations are not 
available, 


Comptroller General McCarl to the Secretary of the Treasury, June 18, 1936: 

By letter of the Deputy Commissioner of Internal Revenue dated 
March 4, 1936, file AT:423 NO-618, there was transmitted to this 
office for consideration under the provisions of the act of April 10, 
1928, 45 Stat. 413, the claim of Alexander W. Meier, 3419 East One 
Hundred and Thirty-seventh Street, Cleveland, Ohio, for $513.95 on 
account of damage to property located at 2644 East Seventy-third 
Street, Cleveland, Ohio, alleged to have been caused by investigators 
of the Alcohol Tax Unit on October 2, 1935, while in the process of 
removing an illicit distillery from the premises. ~ 

The act of April 10, 1928, under which it is suggested the claim be 
considered and reported to Congress by this office, provides: 

That when there is filed in the General Accounting Office a claim or demand 
against the United States that may not lawfully be adjusted by the use of an 
appropriation theretofore made, but which claim or demand in the judgment 
of the Comptroller General of the United States contains such elements of legal 
liability or equity as to be deserving of the consideration of the Congress, he 


shall submit the same to the Congress by a special report containing the material 
facts and his recommendation thereon, 


Such claim, if any, as there may be in this case is based upon the 
ground that the Government’s officers, employees, or agents, in the 
performance of their duty in destroying or removing an illicit still 
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unnecessarily damaged the claimant’s property. A claim based on 
such ground, that is, negligence, is = consideration under the pro- 
visions of the act of December 28, 1922 (42 Stat. 1066), which con- 
fers upon the head of each saa saw and establishment acting on 
behalf of the Government of the United States authority— 

* * * to consider, ascertain, adjust, and determine any claim accruing 
after April 6, 1917, on account of damages to or loss of privately owned prop- 
erty where the amount of the claim does not exceed $1,000, caused by the 
negligence of any officer or employee of the Government acting within the 
scope of his employment. * * * 
and directs that such amount as may be found due to any cla‘mant 
be certified to the Congress as a legal claim for payment out of any 
appropriation that may be made by the Congress therefor, together 
with a brief statement of the character of each claim, the amount 
claimed, and the amount allowed. 

Since the foregoing provision of law makes it the duty of the head 
of the department or establishment concerned to adjust and deter- 
mine claims of the character of the one here in question, and con- 
templates the certifying to the Congress by the head of the depart- 
ment concerned of the amount found due on such claims, the claim 
in this matter is not for consideration by this office under the provi- 
sions of the act of April 10, 1928, Accordingly, the papers pertain- 
ing thereto are transmitted for such action as you may deem to be 
warranted under the provisions of the act of December 28, 1922. 


(A-76725 


STANDARD GOVERNMENT FORM OF CONSTRUCTION CONTRACT— 
EXTENSIONS OF TIME 


Where, under a Panama Canal construction contract on Standard Government 
Form No. 23, there arises a maiter of extension of time for performance, 
there should be reserved in making progress payments to the contractor an 
amount as liquidated damages sufficient for all delays, and the final pay- 
ment voucher, together with all original papers and the findings of fact of 
the contracting officer regarding said delays, should be transmitted to the 
General Accounting Office for direct settlement, but the approval of the 
Governor of the Canal as to said findings is unnecessary unless upon appeal 
taken by the contractor as provided in the contract. 


Comptroller General McCarl to the General Purchasing Officer, the Panama 
Canal, June 18, 1936: 


This office is in receipt of a letter dated February 1, 1936, from the 
Chief Quartermaster, Supply Department, the Panama Canal, 
follows: 


1. Please be referred to the contract entered into with Grebien and Martinz, 
Ine., Panama, R. de P., under date of July 17, 1935, numbered as above, for 
the construction of 34 quarters buildings for the Panama Canal at Gatun, Canal 
Zone, under the invitation for bids, schedule, and specifications dated April 15, 
1935. 

2. The contractor has submitted a request for an extension for completing the 
buildings under project A of the schedule, for the reason that the Government 
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failed to supply certain necessary materials as required under the specifications. 
The investigations and correspondence regarding this claim have been completed, 
but as this is the first claim of this kind to be forwarded by this office we are 
not familiar with the exact routine which should be followed in submitting the 
matter to the Comptroller General for his decision. Following is a synopsis of 
this claim and the points on which information is desired: 

3. The Government failed to provide certain materials for some of the build- 
ings included in project A when the contractor was ready to install the material, 
and he thereupon filed claims for extensions. Correspondence ensued with the 
contractor and the inspecting officer, and the facts have been determined as 
nearly as possible. 

4. After the contract was entered into it became necessary to change the 
schedule as submitted to the bidders with the specifications. The sites for 
some of the 13 buildings which were included under project A could not be 
prepared by the Government in time for the contractor to proceed without delay, 
but some of the sites for the 21 buildings under project B could be prepared. It 
was arranged with the contractor to substitute some of the buildings under 
project B for a like number of buildings under project A. A revised schedule 
was submitted to the contractor and was accepted by him without increase in 
cost to the Government and without modifying any provisions of the plans and 
specifications, although several of the buildings transferred from project B 
to project A on the revised schedule require more work than those for which 
they were substituted. Failure to provide sites as originally planned was due 
to the delayed completion of quarters under construction under a_ previous 
contract (No. PC1p265) with Mr. Alfred Schaff. This delayed the Govern- 
ment in transferring families from old quarters which had to be removed to 
make the sites available for buildings under project A as originally planned. 

5. The contract with Grebien and Martinz, Inc. (No. PC1p295), allows 180 
days for completion of the 13 buildings included in project A and 300 days for 
completion of the 21 buildings included in project B of the schedule. The con- 
tractor received notice to proceed with project A on August 23, 1955, and notice 
to proceed with project B was received by the contractor on December 24, 1935. 
The specifications provide that notice to proceed with project B would be issued 
when project A was about half completed. Liquidated damages are to be 
applied if the buildings are not completed within the time allowed. 

6. The contractor submitted a construction program as required under the 
specifications, which shows that the buildings were to be constructed and com- 
pleted in consecutive order so that those started first would be completed well 
ahead of the completion time allowed and those started last would be completed 
at the end of the time allowed. 

7. The claimed delay occurred on buildings which will probably be completed 
within the time allowed far project A, but the contractor claims that this delay 
set his entire program back and requests an extension equal to the delay on 
any of the houses which may not be completed within the time allowance. 

8. The specifications designate the Governor of the Punama Canal as the 
head of department and the chief quartermaster as the contracting officer. 

9. Information is desired on the following points: 

(a) Should the claim for extension be forwarded to your office by the 
Governor of the Panama Canal as head of department, or should it be for- 
warded by the chief quartermaster as the contracting officer? 

(b) Is the Governor expected to review the claim and express his opinions 
thereon in case it is necessary for him to forward the documents? 

(c) This office intends to prepare a résumé of the correspondence and find- 
ings in the case, but it is not known if the original or copies of the corre- 
spondence should be forwarded therewith. 

10. Your instructions on the above will be appreciated. 


The referred-to contract, PCip—295, dated July 17, 1935, was 
executed on behalf of the United States by Roy R. Watson, chief 
quartermaster, the Panama Canal, and he is thus the contracting 
officer, whose duty it is to make findings of facts as stipulated in the 
contract. The Governor of the Panama Canal is not required by 
the terms of the contract to approve the findings of facts made by the 
contracting officer unless there should be an appeal by the contractor 
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to the Governor from such findings of fact as made by the contract- 
ing officer. 

The contract was on Standard Form No. 23, Standard Govern- 
ment Form of Construction Contract, and there is no provision 
therein for extensions of time as mentioned in the above-quoted let- 
ter (see 6 Comp. Gen, 650; id. 763). In making progress payments 
under the contract there should be reserved a sufficient amount to 
protect the United States in the matter of liquidated damages for 
all delays and the final payment voucher should be forwarded to this 
office for direct settlement accompanied by the findings of facts by 
the contracting officer as to the causes and extent of delay, and if 
the contractor appealed from the contracting officer’s findings, there 
should be forwarded, also, the findings of fact made by the Governor 
of the Panama Canal on the appeal. Original papers, if available, 
should be forwarded to this office for use in the settlement of claims. 


(A-75690) 


SUBSISTENCE—STEAMBOAT INSPECTORS—DUTY ON 
SAN FRANCISCO BAY 


Inspectors of the Bureau of Navigation and Steamboat Inspection, with head- 
quarters designated as San Francisco, Cal., may not be paid a per diem 
in lieu of subsistence as in a travel status while in the performance of duty 
at cities on San Francisco Bay to which they may be assigned in the ordi- 
nary performince of their duties. 


Acting Comptroller General Elliott to the Secretary of Commerce, June 19, 
1936: 


There has been received your letter of April 18, 1936, as follows: 


Review is respectfully requested of exceptions taken by your office to expense 
vouchers listed below, covering subsistence claimed in connection with travel 
between San Francisco and Oakland, California, performed by inspectors of 
the Bureau of Navigation and Steamboat Inspection at San Francisco, Cali- 
fornia, it being held that travel between twin cities, subdivisions of the same 
city, or suburban areas adjacent to an employee's official station, does not 
constitute a travel status which entitles the employee to per diem: 


D. O. Vo. No. 749966—-14438. 
D. O. Vo. No. 749967—1444. 
D. O. Vo. No, T49968—1445. 
D. O. Vo. No. 749969-1446. 
D. O. Vo. No. 749971-1448. 
D. O. Vo. No. 749972-1449. 
D. O. Vo. No. 749973—1450. 
D. O. Vo. No. 749976—1453. 


In connection with the above, there is quoted for consideration the following 
letter received by the Bureau ‘n question from the supervising inspector of 
the first district at San Francisco, California: 

“Receipt is acknowledged of Bureau letter of the 29th ultimo, relative to the 
suspensions taken by the General Accounting Office on expense vouchers sub- 
mitted by various inspectors in the San Francisco office, covering travel be- 
tween San Francisco and Oakland, California. 

“Please be informed that the city engineers of both San Francisco and Oakland, 
California, have informed us that there is nothing in common between the two 
cities except that they both use the same navigable waters of the United States— 
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that is, San Francisco Bay. There are no metropolitan districts such as sewer, 
police, park, nor bridge, and no port authority covering both; nor do they regard 
them in any sense as twin cities, subdivisions, suburban areas, nor adjacent to 
one another. 


“No two more dissimilar cities exist in the United States than San Francisco 
and Oakland. They are in different congressional districts, with different cli- 
mates, and with no bridges at present connecting; when the bridge under con- 
struction is completed they will be no nearer together in time, distance, or cost; 
nor is there any assurance that interurban railways or buses will be used. 

“The waterfront of San Francisco is owned and administered by the State of 
California; then inland waters of the United States separate them. To the Oak- 
land shore the nearest point, shore to shore, is five miles. The business districts 
of the two cities are at least ten miles apart. 

“Transportation between San Francisco and Oakland is by ferry boat, then 
connecting train. The ferry boats are staunch, seaworthy vessels and are 
equipped with anchors, for heavy weather prevails at times. At intervals all 
traffic has been suspended due to heavy winds, seas, or fogs. These ferry boats 
are part of transcontinental railway systems, and the least fare between the 
nearest stations is twenty-one cents ene way, and there is a time interval of 
thirty-two minutes between stations. There is no present understanding that 
these ferries will cease running when the bridge is finished. 

“The post offices of San Francisco and Oakland state there are no arrangements 
between them that warrant the use of the term ‘twin cities’, as precisely the 
same relations exist between them as exists, for instance, between Sacramento 
and San Francisco, or Sacramento and Oakland, etc. The post-office inspectors 
and Railway Mail Service, with headquarters in San Francisco, inform us that 
they claim per diem travel expenses in Oakland and have not experienced any 
suspensions.” 


It is requested that you give consideration to the facts as submitted when 
reviewing the exceptions and advise the Department of your conclusions. 


The Subsistence Expense Act of June 3, 1926 (44 Stat. 688), as 
amended by section 207 of the act of June 30, 1932 (47 Stat. 405), 
requires that an employee must be traveling on official business away 
from his designated post of duty to be entitled to a per diem in lieu 
of subsistence. While, as stated in your letter, the city engineers of 
both San Francisco and Oakland may not in any sense regard them 
as twin cities, subdivisions, suburban areas, nor adjacent to one 
another, they do admit that both cities use the same navigable waters 
of the United States, that is San Francisco Bay. 

An examination of the vouchers indicates that the duties of these 
steamboat inspectors were performed on vessels using the waters of 
San Francisco Bay. These vessels may be anchored at any city on 
San Francisco Bay, San Francisco, Oakland, Alameda, or Berkeley, 
and any inspector may be designated to go to any one of these cities 
in the ordinary performance of his duties. Conceivably he may be 
obliged to work in San Francisco before or after the usual working 
hours of 1 day and the next day be obliged to work in Oakland, Ala- 
meda, or Berkeley a like number of hours. Each voucher bears the 
statement: “In order to begin inspection of the vessels to which I was 
assigned at the time requested it was necessary to leave at the time 
stated.” In the cases under consideration the earliest time of de- 
parture from San Francisco was 7:40 a. m., while the time of return 
thereto varies from 6:10 to 10:30 p.m. The distance between San 
Francisco and Oakland is 5 miles, the traveling time 32 minutes or 
less, and the fare 21 cents. 
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It appears that San Francisco is near enough to Oakland, Ala- 
meda, and Berkeley to warrant the assumption that duty in any 
one of these cities may be considered duty at headquarters and that 
inspectors ordinarily performing duty in any one of these cities 
are not in a travel status, authorizing per diem in lieu of subsistence 
and therefore are not entitled to per diem. 

The fact that a person is on duty 5 miles from his headquar- 
ters, and because of the special nature of his ordinary duties, 
works at hours other than the usual working hours in which busi- 
ness is transacted, does not establish a travel status nor a right to 
per diem. A-24528, September 11, 1928. These cases fall within 
the numerous rulings of this office, disallowing reimbursement for 
traveling expenses between such points as Manhattan—Brooklyn, 
Minneapolis-St. Paul, New York—Jamaica, St. Louis—East St. 
Louis, Los Angeles-San Pedro, Omaha—Council Bluffs, Chicago- 
Union Stock Yards, San Francisco-Berkeley—Oakland, etc. See 
5 Comp. Gen. 400 and decisions of September 29, 1933, A-51170; 
September 26, 1934, A-57313; and February 6, 1936, A-68711. 

On the basis of the facts presented, it must be held that payment 
to steamboat inspectors, with headquarters designated at San Fran- 
cisco, of per diem for such periods as these men perform official duty 
in Berkeley, Alameda, or Oakland, is not a proper charge against 
the United States. 

Accordingly, the audit action must be and is sustained. The 
items will be disallowed in a subsequent settlement of the account 
of the disbursing officer. 


( A-72736) 


CONTRACTS—RESTRICTIVE SPECIFICATIONS—TENNESSEE VALLEY 
AUTHORITY 


Section 9 (b) of the Tennessee Valley Authority Act, as amended by the act of 
August 31, 19385, 49 Stat. 1080, is not in conflict, but in harmony, with seec- 
tion 3709, Revised Statutes, except as to purchases not in excess of $500, and 
specifications so drawn as to exclude all but the product of a single manu- 
facturer are beyond the discretion conferred upon the Tennessee Valley 
Authority, and in contravention of the statutes. 


Acting Comptroller General Elliott to the Chairman, Tennessee Valley Author- 
ity, June 23, 1936: 


There has been received your letter of May 22, 1936, with enclos- 
ures, as follows: 


This will acknowledge receipt of your letter of April 29, 1986, with reference 
to the protest of the Marmon-Herrington Company, Inc. 

Your conclusion, as expressed in the last paragraph of your letter, is as 
follows: 

“It would appear from the record in this case that the specifi ations were not 
only unduly restrictive, but in fact wholly exclusive of competition, and, there- 
fore, in contravention of the statutory requirements of section 3709, Revised 
Statutes, and I have to advise you that on the present record, moneys of the 
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United States will not be available for payments under any contract awarded 
pursuant thereto.” 

We find it impossible to concur in that conclusion and trust that upon further 
consideration of the law and facts involved you will find it possible to accept 
our views. 

You state that the specifications were in contravention of the statutory re- 
quirements of section 3709, Revised Statutes. I desire to call your attention to 
the fact that purchases by the Authority are not governed by the statutes cited 
by you but are controlled by the provisions of section 9 (b) of the Tennessee 
Valley Authority Act, as amended. There are certain provisions of that section 
that have a material bearing upon the matter under consideration. The first 
sentence reads as follows: 

“All purchases and contracts for supplies or services, except for personal 
services, made by the Corporation, shail be made after advertising, in such 
manner and at such times sufficiently in advance of opening bids, as the Board 
shall determine to be adequate to insure notice and opportunity for com- 
petition.” 

It is important to note that it is here provided that the Board shall determine 
the manner of advertising that is adequate to insure notice and opportunity for 
competition. It would seem clear that the purpose of vesting this right of 
determination in the Board was to allow a degree of discretion in determining 
the manner and method of advertising desigued to meet the particular require- 
ments of the service while bearing in mind the necessity for a reasonable op- 
portunity for competition. This policy of allowing a reasonable degree of 
discretion to the Bourd is further emphasized in the second proviso, which 
reads as follows: 

“Provided further, That in comparing bids and in making awards the Board 
may consider such factors as relative quality and adaptability of supplies or 
services, the bidder’s financial responsibility, skill, experience, record of in- 
tegrity in dealing, ability to furnish repairs and maintenance services, the time 
of delivery or performance offered, and whether the bidder has complied with 
the specifications.” 

It would therefore appear that in order to complain of the action of the Board 
either in determining the manner and method of advertising or in making 
awards, a protestant should be required to show that such action is arbitrary 
and without foundation in fact. In our opinion, the protestant has clearly 
failed to sustain any such burden of proof in this matter. 

In your letter, you state that under existing laws governing the purchase 
of equipment for the Government, the controling element is the job to be done 
and that the request for bids should fairly reflect the actual requirements of 
the service. We are in complete agreement with this statement of principle 
and believe that it is equally applicable as a guide to the exercise of the dis- 
cretionary powers conferred by the Tennessee Valley Authority Act as it is 
to regular Government purchasing procedure under section 3709, Revised 
Statutes. As we understand this statement in the light of your prior decisions, 
the principle is that it is proper to include in specifications any requirement 
that has a reasonably substantial relation to the work to be performed but that 
it is clearly improper to arbitrarily include requirements that have no such 
relation and resu!t merely in restricting competition. In your letter you stress 
the fact that the requirements inserted in the specifications under considera- 
tion resulted in a restriction of competition. That fact, while unfortunate, 
may not be relevant. If the work to be performed by the equipment to be 
purchased required specifications of the character under consideration, there 
was no choice but to include such requirements. The work to be performed 
is the first and primary consideration. Under your prior decisions, it seems 
clear to me that upon such a showing of necessity as is made in this case, 
ihe purchase of this equipment without any attempt to secure competition upon 
a proprietary basis would have been entirely justified. It is the unanimous 
opinion of those who have been employed by the Authority because of their 
expert knowledge of equipment of this character that the requirement of a 
center differential to be manually controlled from the driver’s seat is indis- 
pensable if the equipment to be purchased is to adequately perform the work 
for which it is being acquired. In view of this opinion, it seems to us that 
it is the clear duty of the Board in the exercise of the discretion conferred 
upon it by the controlling law to award this contract to the only bidder who 
bas been able to offer equipment that will perform the work. 
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In order to supplement information already before you, I am enclosing here- 
with copies of two additional memoranda upon the subject. If there is any 
further information that you desire concerning the facts, we will be glad to 
nitempt to comp'y with any request that you may make. I sincerely trust 
that after further consideration you will find it possible to concur with these 
views. 


So far as is known none of the several parties protesting the speci- 
fications involved has entered objection, either to this office or to the 
Tennessee Valley Authority, with reference to the time or manner 
of advertising in the instant matter, and discussion of the first sen- 
tence of the statute quoted by you would appear irrelevant. The 
protests have been directed to substantive provisions of the specifi- 
cations and to administrative action in the award of contracts on the 
items rather than to formal procedure. 

There is noted your statement that purchases by the Tennessee 
Valley Authority are not governed by section 3709, Revised Statutes, 
but are controlled by the provisions of section 9 (b) of the Ten- 
nessee Valley Authority Act, as amended, which you quote in part. 
Section 3709, Revised Statutes, is a general statute applicable to pur- 
chases by all departments and independent agencies of the Govern- 
ment. Section 9 (b) of the Tennessee Valley Authority Act, as 
amended by section 14 of the act of August 31, 1935 (49 Stat., at 
p. 1080), is a special statute applying to purchases by the Tennessee 
Valley Authority, an instrumentality of the Government. Both 
statutes deal with the same subject, to wit, purchases for Government 
needs. It is a familiar canon of statutory construction that where 
there is one statute dealing with a subject in general and compre- 
l.ensive terms, and another statute dealing with a part of the same 
subject in a more minute and definite way, the two statutes must be 
read together and harmonized, if possible, with a view to giving effect 
to a consistent legislative policy. Sweet v. United States (205 
U.S. 563) ; Stoneberg v. Morgan (246 Fed. 98). Applying that rule 
here it is manifest that no reconciliation of the statutes involved is 
necessary in order to give effect to both. So far from being in con- 
flict with section 3709, Revised Statutes, the section of the Tennessee 
Valley Authority Act from which you quote is in complete harmony 
therewith. It neither enlarges, restricts, nor varies the requirements 
of the former statute except as to purchases not in excess of $500. 
It declares no new rule and authorizes no departure from the old. 
Tt clearly reflects the purpose of the Congress to make the general 
requirements governing purchases for Government needs applicable 
to purchases by the Tennessee Valley Authority, and gives positive 
statutory sanction to practices long established and principles long 
recognized and approved in advertising and purchasing for the needs 
of various departments and agencies of the United States. If there 
was ever doubt that the Tennessee Valley Authority was to be sub- 
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ject to the statutory provisions applicable to contracting for Gov- 
ernment needs, such doubt was settled and removed by the enact- 
ment of the amendment here in question. It follows that what has 
heretofore been said in the decision as to the requirements of section 
3709, Revised Statutes, applied with equal force to the requirements 
of the said section 9 (b) of the Tennessee Valley Authority Act, as 
amended, and its consideration neither requires nor authorizes altera- 
tion of the principles laid down in the former decision in this case. 

The exercise of the discretion vested in the Board in the matter 
of considering certain named factors in comparing bids and making 
awards must be reasonable and in the light of established laws ap- 
plicable to advertising and contracting for-Government needs and 
may not be for the purpose of acquiring what is administratively 
desired or even what is actually preferable, rather than what is re- 
quired and adequate for the needs of the Government. As said by 
the Supreme Court in Purcell Envelope Co. v. United States (249 
U. S. 313-318): “There must be a point of time at which discre- 
tion is exhausted. The procedure for the advertising for bids for 
supplies or services to the Government would else be a mockery— 
a procedure, we may say, that is not permissive but required.” 

The statute here under consideration requires that all purchases 
and contracts for supplies or services made by the ‘Tennessee Valley 
Authority shall be made after advertising to insure opportunity for 
competition. It is not open to argument that when specifications 
are drawn, as in this case, so that only the product of a single man- 
ufacturer can comply therewith, thus excluding all competition, 
there is a definite violation of the plain mandate of the statute. 

It was pointed out in the decision to you of April 29, 1936, that 
of 11 manufacturers of trucks of the type to be purchased only 1 
furnishes a manually controlled center differential lock, while only 2 
others furnish a center differential; that there are undoubtedly hun- 
dreds if not thousands of similar trucks, unequipped with center 
differentials in daily use throughout the country, and while it might 
be conceded that a center differential, or even a manually controlled 
center differential, is a desirable feature of special equipment, it 
cannot be considered as essential to the reasonably satisfactory oper- 
ation and performance of the truck. The lists of users furnished 
by other bidders on various items show that trucks without the 
center differential are used by States, counties, and municipalities, 
and the list of users furnished by one bidder, the Walter Motor 
Truck Co., shows at least four utility companies operating trucks 
which do not have the feature of manual differential control. Yet 
the bid of that manufacturer, offering a truck with an automatic 
center differential, was rejected at an excess cost to the Government 
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of $922.84, approximately 19 percent over the low bid. An award 
was made for the only truck which could possibly meet the restric- 
tive specifications, and, as suggested by the Supreme Court in the 
Purcell Envelope Co. case, supra, the procedure for advertising for 
bids was an idle gesture. The specifications were clearly in contra- 
vention of statutory requirements and beyond the discretion con- 
ferred upon the Tennessee Valley Authority. 

Since it is possible to assume from your letter that the action of 
the corporation was predicated in some measure at least upon a mis- 
conception of the law, this office will not withhold approval of 
otherwise proper payments under the contract in this instance. 
However, administrative procedure, both as to the preparation of 
specifications, and award of contracts should be corrected to conform 
hereafter to statutory requirements and the conclusions stated herein. 


(A-75237) 


EXCHANGE LOSSES—OFFICERS’ AND EMPLOYEES’ COMPENSATION 
AND PER DIEM 


Exchange losses upon salaries and per diem in lieu of subsistence of diplomatic 
officers on temporary duty for a substantial period of time in a foreign 
country other than that in which stationed, are for computation, in the 
case of salaries, at the rate applicable at the place at which located on the 
last day of the respective months involved, and, in the case of per diem, 
at the rate applicable at the temporary station. 


Acting Comptroller General Elliott to the Secretary of State, June 23, 1936: 

Reference is had to your letter of May 12, 1936, forwarding copy 
of despatch dated April 17, 1936, from the District Accounting and 
Disbursing Officer at Paris, France, requesting “clarification of 
* * * decisions nos. A-59705 of January 28, 1935, and A-64560 
of September 14, 1935, as applicable to the cases of the American 
Minister to Switzerland |Hugh R. Wilson] and Diplomatic Secre- 
tary Samuel Reber, both of whom have been on temporary duty in 
London, England”—the matter having reference to foreign currency 
appreciation losses, 

It appears that both of these officers were stationed at Berne, 
Switzerland; that Mr. Reber left Berne for London in connection 
with the Naval Conference November 16, 1935, where he remained 
until March 26, 1936, when he proceeded to the United States. Min- 
ister Wilson proceeded to London from Berne, arriving there on 
February 2, 1936, and left London to return to Berne on February 
23, 1936. The District Accounting and Disbursing Officer reports 
that both of these officers were paid currency appreciation losses on 
salary and per diem at the Swiss rate. I do not have before me the 
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voucher on which the payment was accomplished—the citation of 
the number and date of payment not having been furnished and this 
information being necessary for locating the voucher. It is not pos- 
sible at this time, therefore, to pass upon the correctness of the 
payment so made. 

The district accounting and disbursing officer appears to have 
some difficulty with respect to the application of the decisions of this 
Office of January 28, 1935, A-59705, and September 14, 1935, A-64560, 
which are reported in 14 Comp. Gen. 577 and 15 éd. 212, respectively. 

In the latter decision, 15 Comp. Gen. 212, it was held as follows 
(quoting from the syllabi) : 


Exchange losses upon per diem in lieu of subsistence of an employee having 
a permanent foreign station, who is required to perform official travel through 
other foreign countries and return to his station, are for computing at the rate 
of exchange applicable to his official station upon the date of his return thereto 
from the travel status. 


With respect to this decision the district accounting and disburs- 
ing officer states in his despatch of April 17, 1936, to you, that— 


This decision related primarily to couriers, but has been interpreted by this 
office to apply with equal force to customs investigators, Public Health em- 
ployees, and others called upon to make trips periodically about Europe, mov- 
ing from place to place and country to country and returning to their post of 
assignment. It has also been interpreted as also applying to their salaries 
as well as per diem, as no grounds appear to exist for distinguishing between 
salary and per diem in these cases. 

Under this interpretation the question arises in the case of Minister Hugh R. 
Wilson, if whether the fact he went to only one place and stayed there three 
weeks, entitles him to the Swiss rate. It is true that he stayed in London 
less than one salary interval, as salaries are paid monthly. It is possible that 
the fact that the British rate is much more favorable to the Government than 
is the Swiss, may be a consideration in this case, but a ruling is desired on 
the supposition that the situation were reversed and that the rate of the 
country sojourned in were less favorable to the Government. 

It is stated in the despatch also that the case of Mr. Reber is even 
less clear, “as he has not even yet returned, and seemingly would come 
more clearly under the scope of the decision of the Comptroller 
General A-59705, dated January 28,1935 * * *” 

In the referred-to decision, 14 Comp. Gen. 577, it was held (quot- 
ing from syllabi) : 

The loss due to appreciation of foreign currency during a period an officer or 
employee is assigned to duty in a foreign country or when traveling through 
a foreign country on official business is for computation at the basie rate pre- 
seribed for the particular country in which the officer or employee is actually 
located for official purposes. 


In commenting upon the decision the officer (in his despatch) 
further continues: 


This office has always been uncertain as to the exact meaning of “actually 
located for official purposes”, but has presumed that it referred to actual physi- 


cal presence as contrasted to constructive presence, or place of assignment, as, 
for example, in the case in point, London would be interpreted as the place 
where “actually located for official purposes” and not Berne, where both were 
officially assigned. 

In the cases in question the two decisions appear to conflict to some extent, 
and before requesting a refund of the difference between the Swiss and the 
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British rates of currency appreciation loss, it is respectfully requested that the 
Department obtain the ruling of the Comptroller General * * *. 


It may be stated at this po'nt that the decision of January 28, 
1935, was further amplified in the decision of May 28, 1935, reported 
in 14 Comp. Gen. 857, wherein it was held (quoting from syllabi) : 


Reimbursement of salary losses incurred by an officer or employee traveling 
but not stationed in a foreign country is confined to amounts actually converted 
for expenditure and must be based upen evidence of actual conversion and at 
the rate of exchange at which the conversion was effected. 

Losses upon per diem in lieu of subsistence are to be compu ed at ihe ex- 
change rate in force for the particular country on the last day of travel within 
that country, or if the period extends over one month, on the last day of each 
month within the travel period. 


The matter of the seeming conflict alleged by the officer is believed 
to have been clarified in decision of April 6, 1936, A-72752, as follows: 

The decision of September 14, 1935, A-64560, referred to in your submission 
was rendered upon the facts there presented of a courier of the State Depart- 
ment while in transit from his headquarters to a point in another foreign 
country and re:urn to headquarters, no delay occurring en route for any sub- 
stantial period of time, the particular example cited being travel through eleven 
countries in some fourteen days. Where, however, the travel involves spending 
a substantial period of time in a foreign country or more time than it would 
take merely in transit across that country, the proper rule applicable is that 
stated in the decision 14 Comp. Gen. 857, that is to say, computation at the rate 
in force in the particular country on the last day of travel within that couniry 
or the last day of each month within the travel period. 


In the cases of the two officers cited in the submission, the exchange 
losses upon their salaries should have been computed at the rate 
applicable at the place at which they were present on the last day of 
the respective months involved, and the exchange losses upon per 
diem in lieu of subsistence should have been computed at the rate 
applicable to London in accordance with the decision, A-72752, dated 
April 6, 1926, supra. 


(A-76495) 


ADVANCE PAYMENTS FOR INTERDEPARTMENTAL WORK—OBLIGA- 
TION AVAILABILITY LIMITATION—ACT, JUNE 22, 1936 


Pursuant to section 8 of the act of June 22, 1936, 49 Stat. 1648, funds advanced 
for interdepartmental work pursuant to title VI, part II, of the act of 
June 30, 1932, 47 Stat. 417, cease to be available for obligation at the close 
of business on June 30, 1936, unless the appropriation from which advanced 
is, by its terms, available for obligation after said date, in which event 
availability continues so long as the appropriation remains available. 


Comptroller General McCarl to the Administrator, Works Progress Admin- 
istration, June 24, 1936: 


There has been received your letter of May 29, 1936, as follows: 


I understand that there is included in the pending First Deficiency Act, fiscal 
year 1936, the following or a similar provision: 

“After June 30, 1936, advance payments under the provisions of title VI, 
part II, of the Legislative Appropriation Act for the fiscal year 1933, shall 
be accomplished by transfer appropriation warrant and shall have no longer 
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period of availability for obligation than the appropriation from which such 
advance payments are made.” 

It will be appreciated if you will advise me whether, in case such a provision 
is included in the act when passed by the Congress, it will apply to advances 
made under the provisions of title VI, part II, of the Legislative Appropriation 
Act for the fiscal year 1933, on or before June 30, 1936, or only to such advances 
as may be made on or after July 1, 1936. 

I infer from the wording of the above quoted provision that it would apply 
only to advances made on or after July 1, 1936, but would appreciate your 
decision on the point for the guidance of this Administration. 





The provision of law in question as enacted by the First Deficiency 
Act of June 22, 1936 (49 Stat. 1648, sec. 8) is as follows: 


After June 30, 1936, advance payments under the provisions of title VI, 
part II, of the Legislative Appropriation Act for the fiscal year 1933, shall have 
no longer period of availability for obligation than the appropriation from 
which such advance payments are made, 


Said provision is directed to the matter of the availability—for 
obligating—of funds advanced pursuant to title VI, part IT, of the 
Legislative Appropriation Act for the fiscal year 1933, and it is to 
the effect that after June 30, 1936, the funds involved in such 
advance payments shall be available for obligating only for the 
period “the appropriation from which such advance payments are 
made” may be available for obligating. The intent of the law appears 
clearly to be that at the close of business on June 30, 1936, all funds 
advanced pursuant to title VI, part II, of the act of June 30, 1932 
(47 Stat. 417), cease to be available for obligating unless the appro- 
priation from which the funds were taken is, by its terms, made 
available for obligating after said date, in which event the funds so 
advanced will continue available for obligating for the same period 
for which the appropriation from which taken continues available 
for obligating. 

The question presented is answered accordingly. 


( A-76859 ) 


GOVERNMENT CHECKS—ERRONEOUSLY ISSUED—LIABILITY OF 
CASHING POSTMASTER 


A postmaster, although chargeable with any shortage resulting from the cash- 
ing of a Government check issued upon a fraudulent claim or cashed upon 
a forged indorsement, need not be held accountable in connection with the 
cashing, on the payee’s genuine indorsement, of a Government check issued 
under a mistake of fact and involving a partial overpayment, the over- 
payment being chargeable to the certifying officer and the disbursing officer. 


Acting Comptroller General Elliott to the Postmaster General, June 24, 1936: 


There has been received from the Third Assistant Postmaster 
General letter dated June 12, 1936, MO-HHN, as follows: 


Under the provisions of section 110, Postal Laws and Regulations of 1932, 
H. M. Hall, postmaster at Mesa, Arizona, cashed check no. 26344, symbol no. 
63-373, drawn in favor of Verdell Blackburn for $103.75, issued on March 28, 
1935. This check was remitted by the postmaster on money-order account and 
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subsequently returned to him dishonored for the reason that it was erroneously 
drawn by the disbursing officer, A. H. Kneale, Superintendent Field Service, 
Pima Indian Agency, Sacaton, Arizona. 

The postmaster has been unsuccessful in his endeavor to obtain a refund from 
the payee of the amount advanced on the check. 

Papers in the case were referred to the chief inspector of this Department 
and a copy of the report made by Inspector T. C. Mallalieu covering in detail 
his investigation is attached for your information. 

The same reasoning is believed to be applicable and the case is similar to one 
decided by you on January 17, 1933 (A-46388), which was addressed to the 
Administrator of Veterans’ Affairs, and you are respectfully requested to direct 
that the check be honored notwithstanding the error in its issue by the 
administrative officer. 

If the stop payment is thus lifted, the check in question, which is on file in 
this Office, will be returned to the postmaster who will be instructed to forward 
it to the Treasury Department for payment, referring to your letter as authority 
for such action. 


By letter dated July 20, 1935, the disbursing officer, in reply to 
an inquiry from the postal inspector relative to the circumstances 
under which subject check was issued, stated in part as follows: 


Miss Blackburn was appointed on September 10, 1934, in position of ele- 
mentary teacher, grade 6, the compensation which we understood at that time 
to be $1,560 per annum, less $180 per annum for quarters, fuel, light, and 
also less the 5% economy legislation deduction. Miss Blackburn was _ sep- 
arated from this position on December 21, 1934, and was again taken up in a 
similar position at compensation of $1,500 per annum, less $180 per annum 
for quarters, fuel, light, and the 5% economy legislation deduction. She was 
separated from this position on February 28, 1935. 

There is no amount still due Miss Blackburn for her services here as her 
services terminated at the close of February 1935. 

The check of $103.75 was issued for the reason that as of the date of issue 
we had no advice from our Office that a lesser rate would be in effect. 

Under date of February 21, 1935, Indian Office Circular #3058, our Office 
advises that the decision of the Comptroller General was that employees who 
entered on or after Sept. 5, 1934, could only be employed at a certain rate, 
and that “there are two grades set up for the elementary teachers, namely 
grades 6 and 7. If temporary employments have been made in these groups, 
salaries must be reduced to $1,440 for grade 6 positions.” It also stated “The 
General Accounting Office may take exception to accounts covering the appoint- 
ments made subsequent to September 4, so it is essential that field officers 
immediately take steps to protect themselves as disbursing officers. Officers 
should make every reasonable effort to make collection.” This circular, un- 
fortunately, did not reach this Office until March 4. On that day we asked 
our school principal, Mr. C. T. Hanchey, to interview Miss Blackburn and 
tell her that unless immediate refund was made on this check it would be 
necessary for us to stop payment if she had cashed the check. If she had 
not cashed the check he was to get the check and bring it to this Office and 
we would issue her a new check for the correct amount, less the amount of 
deduction as applies to the new rate of pay. 


The disbursing officer, who is no longer in the service, stated 
further that on March 6, 1935, after all efforts to secure a refund 
from the payee were unsuccessful, he requested the Treasurer of the 
United States to stop payment on the subject check, and in reply to 
an inquiry from the postal inspector he stated that $44.65 of the 
amount of the subject check represented an overpayment. 

An examination of voucher no. 1790, the voucher on which the 
check was issued, shows the payee as a temporary teacher, grade 6, 
at a salary rate of $1,500 per annum or $125 per month less a deduc- 
tion of $21.75 for quarters ($15) and Economy Act ($6.25). 
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The circular of February 21, 1935, cited above, presumably referred 
to the decision of this Office dated November 14, 1934 (and decisions 
therein cited), to the Secretary of the Interior, reported in 14 Comp. 
Gen. 392, wherein it was held, quoting from the syllabus: 

As the entire salary range prescribed by the Classification Act, as amended, 
for a particular grade, rather than one or any number of salary rates less than 
the total prescribed for the grade, attaches to any position, either field or 
departmental, placed or allocated in said grade, regardiess of the class of 
position, there is no authority for administrative action prescribing a salary 
range for a certain class of position in the field service beginning at a rate 
higher than the minimum salary rate of the range prescribed by the Classifica- 
tion Act, as amended, for the entire grade in which such position is properly 
placed or allocated. 

As the records disclose that the payee was originally appointed 
after September 5, 1934, under the principle as stated in the decision 
of 14 Comp. Gen. 392 and decisions therein cited, there was no 
authority of law for salary payments to her in excess of the per- 
annum rate of $1,440, and payments in excess of that rate were made 
without authority of law, notwithstanding the failure of the admin- 
istrative office to notify the disbursing officer of the decision just 
cited. 

Paragraph 2 of section 110 of the Postal Laws and Regulations 
cited above provide in part as follows: 

Postmasters may cash with postal funds disbursing postmasters’ checks, 
pension checks, Post Office Department warrants, Postal Savings System checks, 
and other kinds of Government paper, provided they are received from responsi- 
ble persons whose indorsement on said paper the postmaster is willing to 
guarantee. * * * 

In decision of February 5, 1924, reported in 3 Comp. Gen. 473, it 
was held, quoting from the syllabus: 


Postmasters cashing Government checks erroneously issued to persons not 
entitled to the payments represented thereby may not be relieved from liability 
for such erroneous payments. The postmaster’s liability to the bank in which 
such checks are deposited or cashed is a matter between the postmaster and the 
bank in which the General Accounting Office is not directly concerned. 


As was pointed out in the decision just cited, the regulation quoted 
permits but does not require postmasters to cash checks with postal 
funds in their possession, and it does not even purport to relieve them 
of responsibility for losses that may result therefrom. 

The decision of January 17, 1933, reported in 12 Comp. Gen. 492 
and cited in the penultimate paragraph of the present submission as 
authority for removal of stoppage, held, quoting from the syllabus: 


When the Government follows the usual commercial practice in the conduct 
of its business it incurs the responsibility of private persons in similar circum- 
stances. so that, when it issues checks, it becomes subject to the ordinary rules 
applicable to the issuance of negotiable instruments by private persons. 

When a check issued by a Government disbursing officer passes into the hands 
of a bona fide holder for value, payment thereof can not be withheld on the 
ground that through a mistake of fact the check was improperly issued, 

It is well established that a postmaster is accountable for all pub- 
lic moneys coming into his possession and generally he may not, 


under the principle announced in 12 Comp. Gen. 492, be relieved 
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of such responsibility, particularly where the shortage is the re- 
sult of cashing a Government check issued upon a fraudulent claim 
or upon which the endorsement of the payee is forged. However, 
in the present case no fraud appears. The check was cashed by the 
former postmaster for the payee upon her genuine endorsement 
and while it was erroneously issued under a mistake of fact by the 
disbursing officer who was the certifying officer also, nevertheless 
the payee was entitled to part of the proceeds of the check and the 
disbursing and certifying officer and/or his surety is responsible for 
the overpayment resulting from the issuance of said check and said 
disbursing officer’s accounts will be adjusted accordingly. 

In conclusion, I have to advise that the Treasurer of the United 
States today is being authorized to pay the check if presented be- 
fore the close of the fiscal year 1936, and accordingly the check 
should be presented for payment to that office at once. 


(A-75907) 


LEAVES OF ABSENCE—SICK AND ANNUAL—WORKS PROGRESS AD- 
MINISTRATION PREVAILING WAGE EMPLOYEES—ACTS OF MARCH 
14, 1936 


Employees on Works Progress Administration projects paid the prevailing 
wage under the security wage exemption provision of Executive Order No. 
7046, dated June 5, 1935, who are not required to take an oath of office, 
and are not appointed by the head of an establishment, but are employed 
from relief rolls through the United States Employment Service, or sim-lar 
labor assignment facility, are not entitled to annual or sick leave of 
absence with pay under the acts of March 14, 1936, 49 Stat. 1161, id. 1162, 
respectively, regardless of the capacity in which employed. Decision of 
June 4, 1936, A—75907, 15 Comp. Gen. 1058, amplified. 


Comptroller General McCarl to the Administrator, Works Progress Admin- 
istration, June 25, 1936: 


Consideration has been given your letter of June 11, 1936, as 
follows: 


Reference is made to your letter dated June 4, 1936, addressed to the President, 
United States Civil Service Commission (A—75907), answering several questions 
presented by the Civil Service Commission regarding annual and sick leave 
benefits prescribed in Public, No. 471, and Public, No. 472, 74th Congress, ap- 
proved March 14, 1936. Your attention is specifically invited to question 8, parts 
(a), (b), and (c), regarding the application of leave benefits created by the new 
statutes to employees of the Works Progress Administration paid from funds 
made available to the Works Progress Administration from the Emergency 
Relief Appropriation Act of 1985. 

Unfortunately, due to the manner in which the questions were submitted to 
your office for decision, there still remains some doubt within this Administration 
as to whether or not certain classes of project employees are eligible to the sick 
and annual leave benefits prescribed. In order that these questions might be 
clarified it is deemed advisable to request your further consideration of the 
matter involved. 

The employees of the Works Progress Administration fall within the. three 
following classifications: 

(1) Administrative employees—those employees appointed by properly author- 
ized appointing officers of the Works Progress Administration, subject to taking 
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the oath of office, and whose salaries ure payable from the administrative expense 
appropriation, symbol 065019. 

(2) Prevailing wage employees—those persons exempt from security wage 
rates as established by Executive Order No. 7046 and who ure paid from funds 
made available for project operation. 

(3) Security wage employees; those persons paid security wage rates in 
accordance with the schedule established by Executive Order No. 7046. 

It is clear that the benefits established by Public, No. 471, and Public, No. 
472, apply to those employees falling within classification (1) above, and it is 
also clear that such benefits do not extend to security wage workers as de- 
scribed in classification (3) above. There is considerable doubt, however, as to 
the application of such benefits to classification (2) prevailing wage project 
employees, due to the many conditions of employment and duties performed 
by such employees. 

As an illustration of the point involved, prevailing wage employees on a 
small construction or manual labor project may consist of persons assigned 
to the duties of foremun, timekeepers, project office clerks, skilled craftsmen, 
and project workers assigned as a result of exemptions to the security wage 
basis of payment. On a larger project of the same type such employees might 
consist of superintendents, engineers, and project office personnel, including 
stenographers, bookkeepers, pay roll clerks, supervising timekeepers, ete. Pre- 
vailing wage employees assigned to clerical, statistical, and so-called white 
collar projects, which quite often are established on a Nation-wide basis, 
with national project administrative offices consist of necessary clerical per- 
sonnel required to direct and administer the project’s national activities. 

Practically all employees falling within the classification mentioned in the 
preceding paragraph are paid on a monthly or annual salary basis, and all 
such employees are required to work hours comparable to those of adminis- 
trative employees as defined in classification (1) above. In many cases the 
work assigned to such prevailing wage project employees is comparable to the 
work performed by administrative employees. 

It is to be considered, however, that prevailing wage project employees are 
not appointed to their positions by the usual administrative appointment 
methods, and are not required to take the prescribed oath of office. These 
employees are assigned in accordance with the assignment procedure pre- 
scribed in Executive Order No. 7060, through the United States Employment 
Service or some other properly designated and authorized labor assignment 
facility. 

Advice is requested as to whether the decision rendered in your communi- 
cation of June 4, 1936, to the Civil Service Commission intended that the leave 
benefits prescribed by Public, No. 471, and Public, No. 472, should be extended 
to all or part of the employees described herein as prevailing wage employees. 


Question 8 referred to in your letter was stated and answered in the 
decision of June 4, 1936, A-75907 (15 Comp. Gen. 1058), as fo!lows: 


Question 8.—May annual leave or sick leave be granted to persons who are 
compensated out of funds appropriated for or allotted to the Works Progress 
Administration and who come within the following groups: 

(a) Persons on a State, municipal, or other public but non-Federal project 
paid security or prevailing wages out of funds allotted by W. P. A.; 

(b) Persons on a Federal project paid security or prevailing wages out of 
funds allotted by W. P. A.; 

(c) Persons employed in administrative or clerical capacity in connection 
with W. P. A. projects who are paid from funds allotted by W. P. A., but who 
are not directly employed in the central office of W. VP. A. in the District of 
Columbia or at one of its district or local headquarters, It is understood, of 
course, that employees of the central office and the district offices of the W. P. A. 
come within the terms of Public, No, 471, and Public, No, 472. 

” * - *” * * * 

The classes of employees or workers mentioned in paragraphs (a) and (b) 
under question 8 are not entitled to sick or annual leave of absence with pay, but 
as both of the leave statutes of March 14, 1936, grant leave to “all civilian officers 
and employees of the United States wherever stationed”, with certain exceptions 
the employees mentioned in paragraph (c) of question 8 are entitled to both sick 
and annual leave of absence with pay under the terms and subject to the condi- 
tions of said statutes, 
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It was understood by this office that the employees falling within 
the class described under classification (2) set forth in your letter 
came within the class of workers described in group (b) under ques- 
tion 8 presented by the Civil Service Commission. The leave statutes 
are applicable to “civilian officers and employees of the United States 
wherever stationed.” Persons assigned to Works Progress Admin- 
istration projects by or through the United States Employment Serv- 
ice from relief rolls or otherwise, pursuant to the procedure pre- 
scribed by Executive Order No. 7060, dated June 5, 1935, are “security 
wage workers” as distinguished from “officers and employees”, and 
are not entitled to sick or annual leave of absence with pay, irrespec- 
tive of the class of work to which they are assigned; that is, whether 
“white collar”, or mechanical or labor work, and notwithstanding 
they are paid prevailing wages pursuant to exception (e) to the 
schedule of monthly earnings under part I of Executive Order No, 
7046, dated May 20, 1935. 

You are advised, therefore, that the workers described under clas- 
sification (2) set forth in your letter, and who are not appointed by 
the head of an establishment or required to take an oath of office, are 
not entitled to annual or sick leave of absence with pay under the 
annual and sick leave acts of March 14, 1936, 49 Stat. 1161, éd. 1162, 
respectively. 


(A-71241) 


EXCHANGE—LOSS BY—NAVY OFFICER ATTENDING FOREIGN POST 
GRADUATE COURSE OF INSTRUCTION 


A Navy officer in attendance, under a temporary duty status, upon a post gradu- 
a.e course of instruction in a foreign country, under orders specifying that 
he would be entitled to “no mileage or expense in connection therewith”, is 
not entitled to exchange benefits authorized by act of March 26, 1934, 48 
Stat. 466, and Executive Order of March 27, 1934. 


Acting Comptroller General Elliott to the Secretary of the Navy, June 26, 1936: 

By your endorsement, May 8, 1936, there has been received basic 
letter of the Paymaster General of the Navy relative to credit for 
$150.74 in the disbursing accounts of Lieut. Comdr. G. S. Bower 
(S. C.), U. S. Navy, representing payment of exchange relief to 
Captain Joseph J. A, MeMullin, Medical Corps, U. S. Navy, while 
on duty under orders of December 11, 1934, as follows: 


From: The Chief of the Bureau of Navigation. 

To: Commander Joseph J. A. MeMullin (Medical Corps), U. S. Navy, Naval 
Hospital, New York, N. Y. 

Via: Commandant Third Naval District. 

Subject: Authorization. 


1. You are hereby authorized to proceed on or about January 12, 1935, to 
Vienna, Austria, for temporary duty in attendance upon a postgraduate course 
of instruction in surgery for a period of approximately four months. 

2. This is in addition to your present duties, and upon the completion thereof 
you will resume your regular duties at the Naval Hospital, New York, N. Y. 
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3. The above is authorized with the understanding that you will be entitled 
to no mileage or expense in connection therewith. In case you do not desire 
to bear this expense you will regard this authorization as revoked and return 
this letter to the Bureau of Navigation for cancellation. 

WILLIAM LEAHY. 


The audit action disallowed the credit on the grounds that a rea- 
sonable application of the Exchange Relief Act of March 26, 1934 
(48 Stat. 466), contemplates employment or detail to duty in a foreign 
country under mandatory orders as contrasted with orders of a per- 
missive character which leave obedience thereto discretionary on 
the part of the officer. 

Performance of temporary duty at Vienna, Austria, by Captain | 
McMullin under these orders was not mandatory as a public neces- | 
sity, but was left optional with him. The practical effect of the 
orders was to permit the officer to be absent from his station and the 
performance of his assigned duties with full pay and allowances at 
his station while pursuing a private venture, justified possibly be- 
cause of the character of the venture, i. e., taking a postgraduate 
course in surgery. Whether the Navy had authority to provide for 
his attendance on such course at the expense of the United States 
is beside the question. It did not do so, but specifically provided that 
such attendance should be without expense to the United States. 
His orders not only clearly imply there was no administrative in- 
tention that the employment authorized should cost the Government 
anything in excess of the officer’s ordinary pay and allowances, but 
expressly state the authority is given with the understanding that 
he would be entitled to “no mileage or expense in connection there- 
with.” In other words, the Government was not obligated for any 
expenses in connection with this service. The instructions issued 
by the Bureau of Supplies and Accounts to the naval attaché, Ber- 
lin, Germany, under date of February 6, 1935, to the effect that 
Captain McMullin is entitled to reimbursement for losses sus- 
tained due to appreciation of foreign currencies were not in accord- 
ance with the terms of his orders which, necessarily, must govern 
his right to pay. The fact that Captain McMullin was at consider- 
able expense in defraying his living and other expenses is not ma- 
terial since he voluntarily assumed such expenses. The status of 
Captain McMullin with respect to his ordinary pay and allowances 
during the period of such voluntary temporary duty is similar to 
that of a retired officer who is permitted to reside in a foreign coun- 
try. Such permission does not increase the Government’s obliga- 
tion with respect to his pay and does not, therefore, entitle him to 
exchange benefits authorized by the act of March 26, 1934 (48 Stat. 
466), and the Executive order of March 27, 1934, issued pursuant 
thereto. A-62410, June 15, 1935, 14 Comp. Gen. 892. 

Upon review the disallowance is sustained. 
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VETERANS’ BENEFITS—SET-OFF—INDEBTEDNESS ARISING OUT OF 
EMBEZZLEMENT OF GOVERNMENT FUNDS 


Benefits due and payable to a veteran or his estate under veterans’ legislation 
other than the World War Adjusted Compensation Act, as amended, or the 
Adjusted Compensation Payment Act, 1936, 49 Stat. 1099, may be applied 
against the veteran’s indebtedness to the United States arising from his 
embezzlement of Government funds, but benefits payable to the beneficiary 
of his insurance may not be so applied. 


Comptroller General McCarl to the Secretary of the Navy, June 26, 1936: 
There has been considered the matter presented in your letter of 
May 4, 1936, as follows: 


The records of the Navy Department show that John M. Cornell, formerly pay 
clerk, U. S. Navy, resigned his warrant as such pay clerk, effective October 16, 
1916. Subsequently a shortage of about $20,000 was discovered in Government 
funds to which Cornell previously had access, and on May 25, 1918, the Navy 
Department ordered his trial by general court-martial on the charges of (I) 
“Stealing money of the United States intended for the naval service thereof” 
and (II) “Executing a fraud against the United States.” On February 19, 
1936, following Cornell's surrender and confession to Federal authorities, he was 
taken into custody by the Navy, and on February 28, 1936, was ordered to trial 
on the charges and specifications preferred against him in 1918 while he was in 
the status of a fugitive from justice. On February 28, 1936, the Secretary of 
the Navy directed the judge advocate of Cornell's general court-martial to enter 
a nolle prosequi as to charge II and the specification thereunder in the event 
that, upon arraignment, the accused entered a plea of guilty to charge I and the 
specification thereunder. 

In accordance with the above, Cornell was brought to trial at the navy yard, 
New York, N. Y., on March 11, 1936, and as he pleaded guilty to the first charge 
and the specification ‘thereunder, the second charge and specification was nol- 
prossed. He was sentenced to imprisonment for three years at hard labor. 
The Acting Secretary of the Navy on March 21, 1936, approved the proceedings, 
findings, and sentence of the general court-martial and designated the Naval 
Prison, Portsmouth, N. H., as the place of imprisonment, 

In Cornell’s signed confession to the Federal civil authorities, dated February 
18, 1936, he stated, in part, as follows: 

“* * * Following my resignation from the Navy in October 1916, I 
went to Chicago, Illinois, where I remained until January 1917. I was in 
Minneapolis, Minnesota, during January and February 1917. I then went to 
California, where I remained until August 1917. sSetween August 1917 and 
July 1918, I was engaged principally in travel. During this period, however, 
I did spend one full month in Pittsburgh, Pennsylvania. While in Pittsburgh, 
I heard that the Third Anti-Aircraft Artillery, stationed at Fort Morgan, 
Alabama, would leave for foreign duty immediately. Since I desired to enlist 
in the Army and go abroad at once, I went to Fort Morgan, Alabama, and 
enlisted in the Third Anti-Aircraft Artillery in July 1918. I enlisted under 
the name of Robert E. Hastings. My Army serial number is 2592295. I 
served overseas from August 8, 1918, to January 8, 1919. I then returned 
to the United States and was discharged at Fort Monroe, Virginia, January 
20, 1919.” 

In a letter addressed by the commanding officer, U. S. Naval Hospital, 
Brooklyn, N. Y., to the commandant, Third Naval District, New York, N. Y., 
dated April 8, 1936, it was stated, relative to the physical condition of Cornell, 
that on March 26, 1936, an operation was performed on him and he “was 
found to be suffering with an inoperable and incurable cancer of the stomach 
which had already invaded other organs” and the opinion was expressed that 
“his duration of life is from three to six months and furthermore it is our 
opinion that he will never be able to begin or undergo the sentence” of im- 
prisonment adjudged in his case. 

The Navy Department has been informed unofficially that Cornell has Govy- 
ernment insurance now in effect which was taken out when he was in the 











1134 DECISIONS OF THE COMPTROLLER GENERAL 


Army during the World War under the name of Robert E. Hastings, and it is 
alse unofficially understood that he will be entitled, if claim is made therefor, 
tu veterans’ benefits, including hospitalization and compensation for physical 
disability, by reason of his Army World War service. 

In view of the fact that Cornell stands convicted of embezzling $20,000 
from the Government, the facts of this case are brought to your attention 
for consideration as to any possible set-off of claims by the United States 
against any amounts which may be found to be due and payable to Cornell, 
alias Hastings, or his designated beneficiary. In this connection particular 
attention is invited to the provisions of U. 8S. Code, title 38, section 454, as 
follows : 

The compensation, insurance, and maintenance and support allowance 
payable under parts II, III, and IV, respectively, shall not be assignable; 
shall not be subject to the claims of creditors of any person to whom an award 
is made under parts II, LII, or IV; and shall be exempt from all taxation. 
Such compensation, insurance, and maintenance and support allowances shall 
be subject to any claims which the United States may have, under parts II, 
IlI, 1V, and V, against the person on whose account the compensation, insur- 
ance, or maintenance and support allowance is payable. * * * 

It is requested that the Navy Department be informed of any action taken in 
this case. 


The code provision quoted in your letter was enacted as a part of 
section 22, World War Veterans’ Act, 1924 (43 Stat. 613), which was 
repealed and superseded by section 3 of the act of August 12, 1935 
(49 Stat. 609), which provides : 


Payments of benefits due or to become due shall not be assignable, and 
such payments made to, or on account of, a beneficiary under any of the laws 
relating to veterans shall be exempt from taxation, shall be exempt from the 
claims of creditors, and shall not be liable to attachment, levy, or seizure 
by or under any legal or equitable process whatever, either before or after 
receipt by the beneficiary. Such provisions shall not attach to claims of the 
United States arising under such laws nor shall the exemption herein con- 
tained as to taxation extend to any property purchased in part or wholly 
out of such payments. Section 4747 of the Revised Statutes and section 22 
of the World War Veterans’ Act, 1924, are hereby repealed, and all other 
acts inconsistent herewith are hereby modified accordingly. The provisions 
of this section shall not be construed to prohibit the assignment by any per- 
son, to whom converted insurance shall be payable under title [III of the World 
War Veterans’ Act, 1924, of his interest in such insurance to any other member 
of the permitted class of beneficiaries. 


This statute was modified, with respect to World War adjusted- 
compensation payments, by section 7 of the Adjusted-Compensation 
Payment Act, 1936 (49 Stat. 1101), as follows: 


Notwithstanding the provisions of Public Law Numbered 262, Seventy-fourth 
Congress, approved August 12, 1935, no deductions on account of any indebtedness 
of the veteran to the United States except on account of any lien against the 
adjusted-service certificate authorized by law shall be made from the adjusted- 
service credit or from any amounts due under the World War Adjusted Com- 
pensation Act, as amended, or this act. 


Section 22 of the World War Veterans’ Act, 1924, above referred 
to, was, in substantially identical language, formerly section 28, War 
Risk Insurance Act, as amended by the act of June 25, 1918 (40 Stat. 
609). Under this latter provision of the statute there was considered 
in 26 Comp. Dec. 949 a question presented by the Secretary of the 
Treasury to the then Comptroller of the Treasury as follows: 


(A) The Navy Department erroneously pays a discharged sailor a second bonus 
or overpays the sailor on his final accounts. The sailor is a claimant for com- 
pensation. May the Bureau, in view of the language of section 28 of the War 
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Risk Insurance Act, deduct the mistaken overpayment from any compensation 
awarded to the sailor or, in case of the sailor’s death, from his life insurance 
payable to his wife? 


In said decision it was held, in pertinent part, as follows: 


* * * The Government has an inherent right independently of the said act 
to set off an amount due from the allottee to the United States against the 
amount due from the United States to the allottee. If this is true where both 
debit and credit arise in the same account, it is equally true where debit and 
credit arise in different accounts or in different branches of the service. In either 
case it is the United States that is debtor and creditor. The respective sections, 
bureaus, or departments in which the transactions may have occurred are mere 
agencies or instrumentalities of the United States Government. I think that no 
change in this general rule was intended to be effected by the statute herein- 
before quoted, and none is effected thereby. 

Oo” of * *~ ~ a * 

* * * In case A, if the sailor himself is the beneficiary, under the com- 
pensation provision the United States may deduct from any compensation 
which may be awarded to him the amount which he owes the United States, 
because of the duplicate bonus payment or the overpayment on final account, 
in accordance with the rule hereinbefore announced. If the wife is beneficiary, 
under the insurance provision deduction from her insurance on account of the 
duplicate bonus payment is not authorized. Payment of bonus is provided for 
by another statute having no connection with the war risk insurance act or 
its administration. Assuming the erroneous second payment to have been 
made to the sailor after his discharge and not as part of final settlement of his 
pay account, it can have no connection with war risk insurance payments and 
therefore cannot raise a claim against the sailor under articles II, III, or IV of 
the act. Whether an overpayment of the sailor on his final account may be 
deducted from insurance awarded to the wife depends upon the nature and 
cause of the overpayment. If it grew out of or was caused directly or indi- 
rectly by the administration of the War Risk Insurance Act, as, for example, 
a failure to charge against soldier’s pay an allotment of pay which had been 
paid under the act to the wife or any other person, such overpayment gives 
the United States a claim against the sailor arising under article II of the 
act the amount of which may be deducted from insurance awarded to the 
wife. 


In again considering the provisions of section 28, War Risk In- 
surance Act, the following was said in 2 Comp. Gen. 16: 


It has been held that under the provisions of section 28 of the War Risk 
Insurance Act, as amended by the act of June 25, 1918 (40 Stat., 609), pay- 
ment of insurance to beneficiaries is not subject to deduction on account of a 
claim of the United States against the insured not arising under articles II, 
III, IV of the War Risk Insurance Act (26 Comp. Dec. 949). That decision 
states the law correctly. * * * 


Compare, also, 8 Comp. Gen. 31, A-49107, July 3, 1933, and A-61930, 
May 24, 1935. 

ince section 28 of the War Risk Insurance Act was the kindred 
statute antecedent to section 22, World War Veterans’ Act, 1924, 
and now superseded by section 3 of the act of August 12, 1935, 
supra, it follows that what was stated in the quoted decisions, supra, 
is for application in the case presented here. That is to say, as 
between the veteran and the Government there exists a debtor- 
creditor relationship, and where such relationship exists there is, in 
the absence of a statute expressly providing otherwise, the common- 
law right of set-off. This right of set-off is in nowise affected by 
section 3 of the act of August 12, 1935, and the kindred statutes ante- 
cedent thereto. On the contrary, the referred-to statute enlarges the 


87459°—36——_-73 











1136 DECISIONS OF THE COMPTROLLER GENERAL 


common-law right of offset by authorizing the Government to apply 
against the veteran’s indebtedness benefits which are payable under 
veterans’ legislation to third parties where the indebtedness arises 
from erroneous or unlawful payments made under such veterans’ 
legislation—there being as between said third parties and the Gov- 
ernment in such a case no debtor-creditor relationship, and but for 
the statute there would be no right of offset. 

By applying the rules herein stated, therefore, you are advised 
that benefits which may be due and payable to the veteran or his 
estate under veterans’ legislation other than the World War Adjusted 
Compensation Act, as amended, or the Adjusted Compensation Pay- 
ment Act, 1936, may be applied against the veteran’s indebtedness 
to the Government arising from his embezzlement of Government 
funds, on the ground of a debtor-creditor relationship, but that any 
benefits which may be due and payable to the beneficiary of his in- 
surance may not be so applied for the reason that the veterans’ 
indebtedness did not arise from any payment under veterans’ legisla- 
tion. The Administrator of Veterans’ Affairs may be so advised 
in the matter. 


(A-76552) 


CONTRACTS—RENTAL-PURCHASE—ACCEPTANCE OF OTHER THAN 
LOWEST BID—DISTRICT OF COLUMBIA 


Acceptance by the District of Columbia of other than the low bid in connection 
with the rental-purchase of a calculating machine is unauthorized, not- 
withstanding the trial period administratively expected to be required be- 
fore purchase determination could be made is of such duration as to cause 
the initially higher bid to become the lowest bid because of the varying 
rental payment application to purchase price provisions of the bids. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, June 26, 1936: 


In response to letter of this office dated April 27, 1936, requesting 
certain information relative to contract numbered Dci-5437, entered 
into September 23, 1935, with the Marchant Calculating Machine Co. 
for the rental-purchase of a calculating, computing, nonlisting ma- 
chine, there was received a letter of May 15 from the purchasing 
officer, District of Columbia, as follows: 


The subject of your letter has been taken up with the Public Utilities Com- 
mission, which has advised this office as follows: 

“Our valuation bureau early in September advised that they required an 
electrically operated machine for making calculations and computations on 
appraisal work. Bids were obtained from the Underwood Elliott Fisher, Bur- 
roughs, Monroe, and Marchant Companies. The Underwood Elliott Fisher 
Company submitted a bid covering a listing type adding machine not strictly 
complying with the specifications and would not do the work required. 

“The Burroughs Adding Machine Company submitted a rental bid of $22.50 
per month and purchase bid of $270.00. This machine would not serve our 
purpose because it is a type requiring a trained operator to use it advan- 
tageously. It is a very fast adding machine, but past experience has demon- 
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strated to our yaluation force that without such an efficient operator it is 
slow and awkward in all other operations. Our valuation work requires a 
rotary type calculator. 

“The mechanical difference between the Burroughs and Marchant machines 
indicates that the Marchant is approximately five times faster for our type of 
work. The Burroughs does not have a large enough carry-over capacity, being 
limited to 10 dials, whereas the Marchant has 18. Our operators also advise 
that the Marchant is much easier to operate because three factors are shown 
at the same time. As a further example of the Marchant’s mechanical superi- 
ority for our type of valuation work, it can carry two multiplication answers at 
the same time, one on the right and the other on the left hand side, and then 
subtract one from the other. This can be done without clearing the machine 
at any time. In the end it also shows both multipliers, both multiplicands, 
and both answers. The Burroughs total atfer each operation would have to 
be cleared, and this takes five times longer. 

“Hither the Marchant or Monroe machine would have fully complied with 
the specifications and served our purpose. The rental price on the Monroe 
machine would have been $17.50 per month and the purchase price $386.75. 
However, only three months’ rental could be applied toward the purchase price. 
In event that at the expiration of the estimated six months’ period the Public 
Utilities Commission had decided to take advantage of the option toward the 
purchase of this machine, only three months’ rental, or $52.50 of the $105 
rental charged, which would have accumulated to that time, could have been 
applied to the purchase, and the total cost if purchased at that time would 
have been— 


mae err ri i tee ce cel chiens cite eadn desanemenactos $386. 75 
Rental charged for six months @ $17.50 per month__----_--- $105. 00 
Portion of rental charge creditable to purchase price, three 
montis -@ 327.00 Bel Winnie ceqccmnnsbhshiinsbnadeleniie 52. 50 
Portion of rental charge not creditable to purchase price--____--_----- 52. 50 





Actual cost to the Public Utilities Commission for the Monroe machine. 439.25 


“The purchase price on the Marchant machine was $425.00 and the rental 
price $25.00 per month. At the expiration of the six months’ estimated period 
$150.00 rental would have accumulated and only $275.00 would have been still 
due for the Commission to complete the purchase of the machine. 

“The essence of the comparison is that on a six months’ rental basis and 
exercise of the option to make purchase, the Monroe machine would have cost 
$439.25, whereas the Marchant machine would have cost only $425.00. The 
Marchant bid was accepted in the first instance because it was the well-consid- 
ered judgment of the Commission that decision as to purchase could not be 
made within three months, since the length of the job and period of use of 
the machine were dependent upon factors which would become known only as 
the work developed.” 


Trusting that the above answers your question, I am— 

Under the terms of section 3709, Revised Statutes, and section 9 
of the acts of June 26, 1912 (37 Stat. 184), and March 2, 1911 (36 
Stat. 975), contracts with the District of Columbia are required to be 
let to the lowest responsible bidder proposing to comply with the 
terms of the specifications permitting full and free competition. It is 
admitted here that the Monroe Calculating Machine Co. offered to 
rent a machine meeting all of the terms of the specifications, it being 
stated that “either the Marchant or Monroe machine would have 
fully complied with the specifications and served our purpose.” The 
argument for the acceptance of the higher rental bid of the Mar- 
chant Co, is based on the statement that in event the machine was 
used 6 months and it was concluded to purchase it, the District of 
Columbia could at that time acquire the Marchant machine at a lesser 
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cost than the Monroe machine for the reason that, under the Mar- 
chant bid a larger amount of the higher rental could be credited to 
the purchase price. 

This is no sufficient legal basis for rejection of the low-rental bid 
meeting the terms of the specifications. Such an argument is based 
upon a contingency which might or might not arise—that is, con- 
clusion to purchase the calculating machine after 6 months’ rental. 
There appears no basis for the administrative assumption that con- 
clusion to purchase the machine would be reached after a rental 
period of 6 months but not prior thereto—it being noted in this 
connection that not only was the rental cost (without purchase) of 
the Monroe machine lower than that of the Marchant, but the total 
cost (rental and purchase) of the Monroe would have been lower 
than that of the Marchant if the purchase had been made after 1, 2, 
3, 4, or 5 months’ rental. The only question before the purchasing 
officer at the time the contract was entered into was that there was 
needed for a period of approximately 6 months the use of a calculat- 
ing machine and the contract should have been awarded on such basis 
to the lowest responsible bidder proposing to rent a machine meeting 
the terms of the specifications. 

However, it now appears the option to purchase the Marchant 
machine was exercised after it had been in use on a rental basis for 
a period of at least 6 months—it appearing the purchase was made 
in April 1936. Accordingly, the rental payments, if otherwise cor- 
rect, and assuming that the aggregate amount thereof has been or 
will be applied as part of the purchase price of $425, will not be 
further questioned. However,. similar contracts should not be 
awarded hereafter upon the same basis as that in question here. See 
A-71413, March 4, 1936. 

The contract in question here was attached to voucher no. 114529, 
October 1935, accounts of J. R. Lusby, disbursing officer, District of 
Columbia. Since the contract was executory in character it should 
not have been attached to the voucher on which the first payment 
was made under the contract but should have been forwarded direct 
to this office immediately upon the execution thereof. See para- 
graphs 20 and 21, General Regulations No. 51, 5 Comp. Gen. 1059, 
1062. 


(A~70984) 


COAL PURCHASE PAYMENT— BITUMINOUS COAL CONSERVATION 
ACT, 1935—UNCONSTITUTIONALITY OF COAL PURCHASE PROVI- 
SIONS—VENDOR’S COMPLIANCE REFUSAL 


The Supreme Court of the United States having held unconstitutional certain 
provisions of the Bituminous Coal Conservation Act of 1935, 49 Stat. 991, 
the provisions of section 14 (a) thereof relative to the purchase of bitumi- 
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nous coal by the United States are no longer for application, and vouchers 
submitted covering such purchases may be paid notwithstanding the re- 
fusal of the vendor to certify that the coal was produced at a complying 
producer’s mine. 


Comptroller General McCarl to Major E. C. Morton, United States Army, June 
29, 1936: 


By first endorsement dated February 10, 1936, the Chief of Finance 
transmitted to this Office your letter of February 5, 1936, requesting 
decision as to authority for making payment on a voucher submitted 
therewith covering the purchase of bituminous coal for use by the 
Civilian Conservation Corps from the New River and Pocahontas 
Consolidated Coal Co., a vendor, which refused to certify that the 
coal was produced at a mine where the producer was complying with 
requirements of section 4 of the Bituminous Coal Conservation Act 
of 1935, 

In view of the decision of the Supreme Court of the United States 
dated May 18, 1936, in Carter v. Carter Coal Co. et al., declaring 
unconstitutional certain provisions of the act and of the failure of 
enactment of the proposed substitute measure which was before the 
Congress during the session just closed, the provisions of section 
14 (a) of the act relative to the purchase of bituminous coal by the 
United States are no longer for application. Accordingly, the ques- 
tion presented is not now involved in this case. Payment on the 
voucher, which is returned, is authorized, if otherwise correct. 


(A~72571) 


CONTRACTS—EXECUTION—BITUMINOUS COAL CONSERVATION ACT, 
1935—UNCONSTITUTIONALITY OF COAL PURCHASE PROVISIONS 


The Supreme Court of the United States having held unconstitutional certain 
provisions of the Bituminous Coal Conservation Act of 1935, 49 Stat. 991, 
the provisions of section 14 (b) thereof, prohibiting the contractor in 
specified types of Government contracts from purchasing bituminous coal 
to use on or in the carrying out of the contract from any but a code 
member producer, need no longer be included in such contracts. 


Comptroller General McCarl to the Quartermaster, Headquarters, United 
States Marine Corps, June 29, 1936: 


There was received your letter of April 29, 1936, with reference to 
your letter of March 17, 1936, as follows: 


There is inclosed contract covering the furnishing of electric current to the 
Marine Corps Receiving Station, Yemassee, 8. C., during the period 7 December 
1935 to 30 June 19386, which the South Carolina Power Company, Charleston, 
S. C., refuses to execute if the provision required by section 14 (b) of the 
Bituminous Coal Conservation Act of 1985, approved 30 August 1935, 49 Stat. 
1007, is made a part thereof. There is also inclosed correspondence entered 
into with the South Carolina Power Company by the Purchase and Finance 
Officer, Marine Barracks, Parris Island, 8S. C., and this Office, which is self- 
explanatory. In view of the statement made by this company in their letter 
of 12 March 1936, copy inclosed, replying to that from this Office of 10 March 
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1936, no. 201-5, copy also inclosed, it is requested that this Office be advised 
what steps should now be taken in view of the requirements of your Decision 
No. A-67002, dated 2 January 19386, bearing in mind that the service in question 
is a public necessity. 


Return of the contract is requested. 


In view of the decision of the Supreme Court of the United States 
dated May 18, 1936, in Carter v. Carter Coal Co. et al., holding un- 
constitutional certain provisions of the Bituminous Coal Conserva- 
tion Act of 1935 and the failure of enactment of the proposed sub- 
stitute measure which was before the Congress at the session just 
closed, the decision of January 2, 1936, A~67002, 15 Comp. Gen. 577, 
is no longer for application and the contract in question, if other- 
wise correct, may be executed without the provision set forth in 
section 14 (b) of the act. The contract is returned. 


(A-76951) 


LEASES—EXECUTION—BITUMINOUS COAL CONSERVATION ACT, 1935— 
UNCONSTITUTIONALITY OF COAL PURCHASE PROVISIONS 


Section 14 (b) of the Bituminous Coal Conservation Act of 1935, 49 Stat. 1007, 
requiring the inclusion in specified types of Government contracts of a 
provision that the contractor will buy no bituminous coal to use on or in 
the carrying out of the contract from any but a code member producer, 
having been rendered inoperative by the decision of the Supreme Court of 
the United States, said provision need no longer be included in formal 
contracts, notwithstanding proposal and acceptance was on basis of said 
provisions. 


Comptroller General McCarl to Major E. C. Morton, United States Army, June 


, 1936: 


There has been received your letter of June 12, 1936, as follows: 


In view of the fact that the Bituminous Coal Conservation Act of 1985 was 
declared unconstitutional by the Supreme Court of the United States on May 
27, 1986, a question has arisen in connection with the execution of leases, upon 
which your advice is sought. 

Will you please advise whether in cases where a proposal has been submitted 
and accepted, subject to the provisions of paragraph 14 (b) of the Bituminous 
Coal Conservation Act of 1935, thereby constituting a binding contract, the 
provisions of paragraph 14 (b) of the act in question should be incorporated 
in the formal leases when they are prepared? 


Section 14 (b) of the Bituminous Coal Conservation Act of 1935 
(49 Stat. 1007), was rendered inoperative by the decision of the 
Supreme Court of the United States in the Carter case, decided May 
18, 1936, and the proposed substitute for the said act, which was be- 
fore the Congress during the session which closed June 20, 1936, 
failed of enactment. Consequently, insofar as may be involved any 
question as to the legal availability of the appropriation for making 
payments under contracts of the class referred to in your letter, it 
will make no difference whether the provision in question is included 
in the formal contract or is omitted therefrom. 

The question presented is answered accordingly. 
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(A-67782) 
LIABILITY FOR AMOUNTS PAID UPON FRAUDULENT VOUCHERS 


Amounts paid upon untrue certificates of a payee as to dental services ren- 
dered, and on the basis of specific authorizations of other Government 
employees who had knowledge of the payee’s incapacity to render the 
services involved, are for collection from the individuals concerned as 
their responsibility appears. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Vet- 
erans’ Administration, June 30, 1936: 


Consideration has been given your letter of November 15, 1935, 
supplemented by your report of March 18, 1936, requesting decision 
whether any part of the amounts paid to one Bruce G. Cox, former 
dental examiner, Evansville, Ind., for dental services purported to 
have been rendered by him personally, to veterans upon authoriza- 
tion by officers of your Administration should be recovered upon the 
basis of subsequently disclosed facts establishing that the vouchers 
on which Dr. Cox was paid contained certificates not true. 

The facts of the case are epitomized in your letter of November 
15, 1935, as follows: 


The investigation of this matter has disclosed that Dr. Cox stated that while 
serving as designated dental examiner, that he lost his right arm on April 1, 
1926, as a result of septicemia. The misfortune was immediately reported by 
him to the proper regional office, but he was continued as designated dental 
examiner at the request of the chief dental officer of that regional office. It 
was necessary for Dr. Cox to have another dentist perform the dental work, 
although he was present on most occasions to see that the work was done 
satisfactorily. He paid a dentist $200.00 a month for taking charge of his 
office (including the fee basis work of this Administration) from April 1, 1926, 
to January 1, 1928, when he sold his office. After that date the Government 
checks for payment of the work were given to the dentist performing the 
services, and, according to the testimony of Dr. Cox, he was paid approximately 
$50.00 to $100.00 for the time spent by him in the office when work was being 
done for veterans until he was discontinued as designated dental examiner on 
September 1, 1934. Vouchers totaling $3,220.10 were authorized and approved 
for Dr. Cox subsequent to April 1, 1926. This sum was the total amount of 
the checks which Dr. Cox testified were given by him to the dentists performing 
the services. 


In your report of March 18, 1936, you furnished a list of tne 
vouchers on which Dr. Cox was paid together with copies of related 
papers, including excerpts of the testimony contained in your investi- 
gation file, and stated that— 


From the testimony and exhibits contained in the investigation file, it ap- 
pears that the blame for continuing Dr. Cox as a designated dental examiner 
after the loss of his arm can not be definitely placed on any one person, and Dr. 
Cox evidently had no intention of defrauding the Government or to falsely sign 
vouchers. * * * 


Dr. Cox was employed as a “designated dental examiner” effective 
January 1, 1924, and by virtue of this appointment and renewals 
thereof Dr. Cox was to render dental services to veterans sent to 
him by officers of the then Veterans’ Bureau (now the Veterans’ 
Administration) at fees prescribed in certain fee tables for particular 
classes of dental work. In every instance here involved Dr. Cox 
performed only such services as were authorized in letters signed by 
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the appropriate dental officer, naming the particular veteran-patients 
to be treated and designating the extent of the particular dental 
work deemed necessary. In all of the involved vouchers (53) ex- 
cept two (vouchers nos. 6826 and 1575) the officer who authorized Dr. 
Cox to perform the services was H. A. Alister, D. D. 5., Chief Dental 
Officer (formerly designated as Regional Dental Officer )—the author- 
ization officer in these two cases being Ramon F. Dorset, D. D. S., Re- 
gional Dental Officer. Also, in all of the involved vouchers except five 
(vouchers nos. 5869, 5870, 6826, 807, and 1575) the usual administra- 
tive certificate on the face of the voucher was signed by H. A. Alister, 
Chief Dental Officer, and in a few of the earlier cases as Regional 
Dental Officer—the officer signing the administrative certificate on 
the five vouchers being Ramon F. Dorset, Chief Dental Officer. 

The dental-record chart and oral-examination blank attached to 
each voucher contains a certificate signed by Dr. Cox reading, in 
part, as follows: 


I hereby certify that the foregoing dental relief has been rendered by ine 
personally * * *, 


It is not shown in your report of March 18, 1936, whether Dr. 
Ramon F. Dorset, hereinabove referred to, was questioned regarding 
his knowledge of the incapacity of Dr. Cox to render personally the 
services authorized. The report does establish, however, that Dr. 
Alister did have actual knowledge of such incapacity. Neverthe- 
less, he signed the various authorizations above referred to directing 
Dr. Cox to perform the particular dental services described, knowing 
full well that Dr. Cox could not perform the services so directed to 
be rendered. In the circumstances appearing, it must be assumed 
that Dr. Dorset had like knowledge of Dr. Cox’s incapacity. 

The records thus establish that the administrative certificates on 
the involved vouchers, signed by Drs. Alister and Dorset, and the 
dentists’ certificates signed by Dr. Cox on the dental record attached 
to and forming a part of the vouchers, were not true. 

The argument has been advanced that Dr. Cox had no intention 
of defrauding the Government or to sign false vouchers. While 
the matter of intent is an essential factor in the criminal phase of a 
case it is not the crux of a civil wrong. In this connection the fol- 
lowing was said in 15 Comp. Gen. 466, 470, involving the matter of 
false certificates on vouchers: 


* * * Whether this was done “in good faith” at the suggestion of some- 
one, or otherwise deliberately, or that there was a saving to the Government, 
as alleged, is of no consequence, as the fact remains that there was a false certi- 
fication of the travel expense account and an expense account so submitted can 
form no basis for a valid claim against the Government. 


On the present record, therefore, it must be held that the amounts 
of the vouchers in question which were paid upon untrue certificates 
and on the basis of the specific authorizations of Drs. Alister and 
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Dorset, who had knowledge of Dr. Cox’s incapacity, as hereinbefore 
indicated, should be collected from Drs. Cox, Alister, and Dorset, 
who appear to be jointly and severally responsible, as their respon- 
sibility appears in respect of said vouchers. 

This office should be informed promptly of the administrative 
action taken in the matter. 


(A~73514) 


CONTRACTS—COAL PURCHASES—BITUMINOUS COAL CONSERVATION 
ACT, 1935 


The Supreme Court of the United States having held unconstitutional certain 
provisions of the Bituminous Coal Conservation Act of 1935 (49 Stat. 991), 
contracting for bituminous coal for the Navy should be without regard to 
sections 4, 12, or 14 of said act. 


Comptroller General McCarl to the Secretary of the Navy, June 30, 1936: 
There was received your letter of April 6, 1936, transmitting a letter 


to you of March 19, 1936, from the Chief, Bureau of Supplies and 
Accounts, as follows: 


1. In decision of the Comptroller General A-61651, dated 19 July 1985, the 
following appears: 

“As stated in said decision of March 27,. 1934, commercial rates, or freight 
rates available to the public generally, are matters of general knowledge to 
bidders and are disclosed in the tariffs filed according to law, while Gov- 
ernment land-grant rates are not matters of general information and a dif- 
ference of a few cents per ewt. in the land-grant rate is sufficient to deny an 
otherwise low bidder a Government contract unless permitted to equalize the 
land-grant freight rate with its competitor. In other words, there is a dif- 
ference between freight rates generally, as considered in the decision of April 
11, 1933, and land-grant freight rates as considered in the decision of March 
27, 1934, and while it is entirely proper to notify bidders that no consideration 
would be given to offers to equalize commercial freight rates w.th competitors, 
there is not only no legal objection to the consideration of offers to equalize the 
land-grant rates—land-grant deductions from commercial rates—but such pro- 
cedure is proper due to the fact that land-grant railroads are limited in number 
and bidders located thereon should not be at an advantage over other bidders not 
located on land-grant lines when purchases are made f. o. b. bidder’s shipping 
point.” 

2. Section 4 (zg) of the Bituminous Coal Conservation Act of 1935 (49 Stat. 
1007) reads as follows: 

“The price provisions of this act shall not be evaded or violated by or 
through the use of docks or other storage facilities or transportation facilities, 
or by or through the use of subsidiaries, affiliated sales, or transportation com- 
panies, or other intermediaries or instrumentalities, or by or through the 
absorption, directly or indirectly, of any transportation or incidental charge of 
whatsoever kind or character, or any part thereof. The Commission is hereby 
authorized, after investigation and hearing, and upon notice to the interested 
parties, to make and issue rules and regulations to make this subsection 
effective.” 

8. Based upon the foregoing, it is requested that decision be obtained from 
the Comptroller General as to whether bids on bituminous coal for the Navy, in 
which it is agreed to equalize land-grant freight rates, may be considered as 
being on a par with bids under which the lowest land-grant freight rates apply, 
provided mine prices and coal quality are the same. 


Subsequent to the letters of March 19 and April 6, 1936, to wit, 
on May 18, 1936, the Supreme Court of the United States held in the 
case of Carter v. Carter Coal Co. et al., that so much of the 
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Bituminous Coal Conservation Act of 1935 (49 Stat. 991, 1011), as 
attempted to provide codes, etc., for the purpose of regulating labor 
and prices at the mines transcended the authority vested in the 
Congress under the Constitution, with the result that contracting by 
the United States for the needed coal should be without regard to 
sections 4, 12, or 14 of the Bituminous Coal Conservation Act of 
1935. (See in this connection Treasury Department, Procurement 
Division, Circular Letters No. 164, dated May 19, 1936, and No. 172, 
dated June 22, 1936.) 
You are advised accordingly. 
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(A-74035) (A-75424) 


INDIAN SAWMILLS—SALE AND TRANSPORTATION OF PRODUCTS— 
PURCHASES FOR INDIAN AGENCIES WITHOUT ADVERTISING— 
LAND-GRANT RATES 


Purchase of the products of the Menominee and Red Lake sawmills for use at 
Indian agencies may be made in the discretion of the Secretary of the 
Interior without conformity with the provisions of section 3709, Revised 
Statutes. 

Amounts in excess of land-grant rates available to the United States may not be 
paid railroads for transportation of supplies, etc., for Indian tribes who 
are wards of the Government. 

Lumber products of the Menominee and Red Lake sawmills sold commercially 
to private dealers f. o. b. destination may be shipped on Government bill 
of lading, but prices of lumber so sold should be computed on the basis of 
commercial rather than land-grant freight rates. 


Comptroller General McCarl to the Secretary of the Interior, June 30, 1936: 
Consideration has been given to your letter of April 16, 1936, as 
follows: 


Your opinion is requested in regard to matters pertaining to the operation 
by the Indian Service of sawmills on the Menominee and Red Lake Indian 
Reservations. ‘ 

The sawmill on the Menominee Reservation in Wisconsin is operated pursuant 
to the act of March 28, 1908 (35 Stat. 51), as amended. The Red Lake sawmill 
in Minnesota is operated pursuant to the act of May 18, 1916 (39 Stat. 137). 
In the past these saw mills have sold lumber f. o. b. mill to the lumber trade 
and to consumers. The general practice of the lumber industry is to sell its 
products on a delivered basis; i. e., the vendor pays the freight, which is added 
to the sale value of the lumber. The buyer is interested primarily in the de- 
livered price and does not wish to undertake the calculation of freight rates 
from various points. Furthermore, lumber varies in weight, so that the buyer 
does not know exactly what the cost of lumber will be unless it is bought on 
a delivered basis. In order to put the Menominee and Red Lake sawmills 
on a better competitive basis with other mills it is planned to authorize the 
Indian sawmills to quote delivered prices on their products. 

This will require the managers of the respective mills to issue bills of lading 
payable from the tribal funds which are made available by the acts of Congress 
cited above for the maintenance and operation of these enterprises. Consider- 
able doubt has arisen, however, as to whether commercial or Government bills 
of lading should be used in making shipments to vendees, and your determi- 
nation of this question will be appreciated. 

Owing to a construction program that is being carried on by the Indian 
Service at the present time, there is a demand at many of the agencies for 
lumber of all kinds, much of which could be supplied by the Menominee and 
Red Lake mills. To meet this demand it has been the practice to invite bids 
from lumber dealers where the amount involved was $100 or more and to 
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award contracts to the lowest bidders. This has resulted in depriving the 
Indian mills in question of much of this business, owing to the fact that they 
have seldom been able to meet the low bids. Section 47, chapter 2, title 25, 
United States Code, provides: 

“47. Employment of Indian labor and purchase of products of Indian in- 
dustry. So far as may be practicable Indian labor shall be employed, and 
purchases of the products of Indian industry may be made in open market 
in the discretion of the Secretary of the Interior. (Apr. 30, 1908, c. 153, 35 Stat. 
71; June 25, 1910, c. 431, Sec. 23, 36 Stat. 861. See sections 93 and 472 of this 
title.)” 

It would appear that under this provision it would be proper for agencies 
under the jurisdiction of this Department to purchase lumber manufactured 
at the Menominee and Red Lake Mills without regard to sections 3709 and 
3744 of the Revised Statutes or to the limitation imposed by the act of January 
12, 1927 (44 Stat., 986). I shall be glad to have your opinion on these ques- 
tions at an early date. 


Section 47, title 25, U. S. Code, is taken from section 23 of the 
act of June 25, 1910 (36 Stat. 861), which provides— 


That hereafter the purchase of Indian supplies shall be made in conformity 
with the requirements of section thirty-seven hundred and nine of the Revised 
Statutes of the United States: Provided, That so far as may be practicable 
Indian labor shall be employed, and purchase of the products of Indian in- 
dustry may be made in open market in the discretion of the Secretary of the 
Interior. All acts and parts of acts in conflict with the provisions of this 
section are hereby repealed. 


It thus appears that the statute in question is for application only 
when the products of Indian labor or industry are purchased for 
Indian purposes. Accordingly, with the understanding that the 
agencies referred to in your submission, to whom lumber is fur- 
nished, are Indian agencies the purchase for such agencies of the 
products of the Menominee and Red Lake sawmills without con- 
formity with the provisions of section 3709, Revised Statutes, may be 
made within the sound discretion of the Secretary of the Interior. 

With respect to the shipment of lumber from the Menominee and 
Red Lake sawmills which were established under the cited acts of 
March 28, 1908, and May 18, 1916, respectively, there are before this 
office (A-75424) vouchers nos. 333 and 334 in the October 1935 
accounts of H. W. Johannes, special disbursing agent, Neopit, Wis., 
whereon payments were made to the M. St. P. & S. M. Ry. Co., 
covering shipment of supplies to the Menominee Indian mills. Not- 
withstanding that the payments for the transportation were made 
from “Menominee 4% Fund 5T124.06”, the disbursing clerk did not 
deduct land-grant, and in reply to an exception made by this office 
in the accounts of the disbursing officer by reason of such failure it 
is stated that the Menominee Indian mills had never been per- 
mitted to use Government bills of lading as it had been ruled by 
the Department of the Interior that such Indian mills were not 
entitled to benefit of any land-grant rates; reference in that con- 
nection being made to a letter of September 7, 1926, from the office 
of Indian Affairs, Interior Department, to the effect that full com- 
mercial rates are paid for freight transportation on shipments to 
the Menominee Indian mills. 
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The act of April 30, 1908, 35 Stat. 70, 73, making appropriation 
for the purchase of material, supplies, etc., for the Indian Service 
contained a proviso in pertinent part: 


That hereafter payment for transportation of Indian goods and supplies shall 
include all Indian transportation lawfully due such land-grant railroads as 
have not received aid in Government bonds (to be adjusted in accordance with 
the decisions of the Supreme Court in cases decided under such land-grant acts), 
but in no case shall more than fifty per centum of full amount of service be 
paid to said land-grant roads: Provided, That such compensation shall be com- 
puted upon the basis of the tariff or lower special rates for like transportation 
performed for the public at large, and shall be accepted as in full for all 
demands for such service: Provided further, That hereafter in expending money 
appropriated for this purpose a railroad company which has not received aid 
in bonds of the United States, and which obtained a grant of public lands 
to aid in the construction of its railroad on condition that such railroad 
should be a post route and military road, subject to the use of the United 
States for postal, military, naval, and other Government services, and also 
subject to such regulations as Congress may impose, restricting the charge for 
such Government transportation, having claims against the United States for 
transportation of Indian goods and supplies over such aided railroads, shall 
be paid out of the moneys appropriated for such purpose only on the basis 
of such rate for the transportation of such Indian goods and supplies as the 
Secretary of the Interior shall deem just and reasonable under the provisions 
set forth herein, such rate not to exceed fifty per centum of the compensation 
for such Government transportation as shall at that time be charged to and 
paid by private parties to any such company for like and simi'ar transporta- 
tion; and the amount so fixed to be paid shall be accepted as in full for all 
demands for such service. 


The cited acts of March 28, 1908, and May 18, 1916, with respect 
to the Menominee and Red Lake Indian sawmills specifically pro- 
vided that the expenses of their operation “and all other necessary 
expenses” should be paid out of the funds of the Indian tribes con- 
cerned. The specific terms of the above-quoted act of April 30, 1908, 
require that there be not paid to the railroad any amount in excess 
of the land-grant rate otherwise available to the United States in 
the transportation of supplies, etc., for the Indian tribes for which 
the United States is charged with responsibility; that is, for Indian 
tribes who are wards of the Government and the members of which 
have not received certificates of competency as provided by law. 
That is to say, land-grant should have been deducted on vouchers 
333 and 334 in the October 1935 accounts of H. W. Johannes and 
from all other vouchers on which payments are made for transporta- 
tion of any supplies and materials, including lumber, to or between 
Indian reservations or between United States warehouses or other 
Government buildings, posts and stations to the Indian Agency, 
whether for the use of the United States, on the one hand, or of 
such Indians on the other. 

Where these Indian mills sell lumber commercially to private 
dealers with delivery f. 0. b. destination no reason now appears 
why, if advantageous or desirable, the lumber may not be shipped 
on a Government bill of lading, but the prices of lumber so sold 
and for delivery at destination should be computed on the basis 
of commercial freight rates as the question whether payment for 
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such transportation from the Indian mills to commercial desti- 
nation should be at commercial or land-grant rates will be for deter- 
mination on the basis of the facts in a particular case, including 
the routes used for the transportation, the land-grant statutes in- 
volved, ete. 

You are advised accordingly. 


(A-75443) 


TRANSPORTATION—AIR TRAVEL—APPLICATION OF SALARY SAVINGS 
TO EXCESS COST OF SUCH TRAVEL 


The term “the time thus saved” as appearing in paragraph 8 of the Stand- 
ardized Government Travel Regulations as revised December 10, 1935, in 
connection with the application of salary savings to the excess costs of 
airplane travel, is exclusive of Sundays, holidays, Saturday afternoons, 
or other days or parts of days which are not official periods of duty at the 
employee’s station. 


Decision by Acting Comptroller General Elliott, June 30, 1936: 

There has been submitted to this office by the Resettlement Admin- 
istration for preaudit a voucher proposing to pay John E. Dietz, 
special agent, investigation division, the amount of $112.70 as reim- 
bursement of expenses for official travel from Berkeley, Calif., to 
Albuquerque, N. Mex., and return, March 1 to 19, 1936. 

The travel was performed by airplane from Oakland, Calif., to 
Albuquerque and, on the return trip, from Amarillo, Tex., to Oak- 
land. The voucher shows the traveler arrived back at his official 
station Thursday evening, March 19, 1936, whereas, if the same travel 
had all been performed by rail he would not have arrived back until 
Sunday evening, March 22, 1936, or a difference of 3 calendar days, 
and the amount of his salary for such 3 days, or $24.15, is claimed 
as a credit against the excess cost of air line transportation over what 
rail transportation would have cost for the trip, it appearing that, 
by rail, the transportation, including subsistence, would have cost 
$191.75, whereas the cost thereof for the air travel was $220.03. 

Paragraph 8 of the Standardized Government Travel Regulations 
as revised December 10, 1935, provides, in part— 


* * * ‘Transportation by air lines will be allowed, provided the cost 
thereof, less (1) the amount of subsistence allowance saved by more expeditious 
travel, and (2) the amount of the salary of the traveler for the time thus saved, 
does not exceed the cost of rail or steamer transportation and Pullman and/or 
stateroom fare between the points of travel. * * * 


The obvious purpose of this regulation is to permit air line travel 
where the excess cost thereof is compensated by apparent savings to 
the Government by reason of more expeditious travel. In the matter 
of subsistence allowance such savings are clear and direct where the 
traveler leaves his official station later or returns earlier, or both, 
than he would had the same travel been performed by rail, for the 
reason that subsistence allowance at a specified rate is allowable only 
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for the time the traveler is absent from his official station. This is 
not true of salary payments, however. Salary is payable at the same 
rate whether the employee is traveling or at his official station, and 
all that is gained by the Government in this respect is the additional 
time of the employee or the value of his services at his official station 
resulting from his later departure therefrom or earlier return thereto 
due to travel by air instead of by rail. 

Under the amended regulation the benefit to the Government in such 
cases is to be measured by “the amount of the salary of the traveler 
for the time thus saved.” Clearly there is no such benefit and no time 
saved for Sundays, holidays, Saturday afternoons, or other days or 
parts of days which are not official periods of duty at the employee’s 
station; and, in view of the whole purpose and basis of the regula- 
tion, the term “the time thus saved” must be construed as excluding 
such periods. Otherwise, the regulation in this respect might be 
viewed as not being so reasonably related to the matter involved as 
to come within the scope of the regulations as authorized by law. 

In the present case it appears that by using air line instead of 
rail transportation the employee was enabled to return to his offi- 
cial station Thursday evening instead of Sunday evening. He was 
thus available for duty at his official station on Friday and on 
Saturday morning, but it is assumed that no official duty was re- 
quired on Saturday afternoon or Sunday, and that this latter day 
and a half represented no time saved within the contemplation of 
the regulation. The voucher submitted will be preaudited accord- 
ingly and, if otherwise correct, will be certified for payment on the 
basis of allowing, as a credit against the excess cost of air-line trans- 
portation—in addition to the subsistence saving—the amount of the 
employee’s salary for only 114 days instead of the 3 days claimed. 


(A~77237) 


PERMANENT APPROPRIATION REPEAL ACT, 1934A—“MIGRATORY BIRD 
CONSERVATION FUND”—AVAILABILITY BEYOND JUNE 30, 1936 


The indefinite appropriation account “Migratory Bird Conservation Fund”, 
although carried under section 4 (b) of the Permanent Appropriation Re- 
peal Act of June 26, 1934, 48 Stat. 1227, subject to the repealing provi- 
sions of section 4 (a) of said act, remains available, because of the provi- 
sions of the Department of Agriculture appropriation act for the fiscal 
year 1987, 49 Stat. 1446, subsequent to June 30, 1986, for the payment of 
obligations legally incurred thereunder prior to July 1, 1936. 15 Comp. 
Gen. 898, distinguished. 


Comptroller General McCarl to the Secretary of Agriculture, June 30, 1936: 
There has been received your letter of June 18, 1936, as follows: 


Attention is invited to a decision of your office, A-61818 of April 14, 1936, 
to the Secretary of the Interior, relative to the availability of appropriations 
repealed by the Permanent Appropriation Repeal Act of 1934 (48 Stat. 1224- 
1226), for payment of obligations incurred prior to the effective date of the 
repeal of the appropriation but not paid until after that date. 
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The appropriation under discussion in the decision is covered by item 13 
of section 4 of the Permanent Appropriation Repeal Act, and in the course of 
your decision you make reference to your letter of July 8, 1935, to the Secretary 
of the Interior, in which “it was stated that in view of the fact that section 
4, in directing disposition of these funds [that is, an appropriation for special 
purposes which was repealed by the act] made no distinction between receipts 
prior to June 30, 1935, and receipts thereafter and specifically provided that 
if the total of receipts for any one fiscal year ‘is greater than the amount 
appropriated for such purpose, such excess is authorized to be appropriated 
for the following fiscal year’, the amount specifically appropriated for any 
of the projects for the fiscal year 1936 is available for use thereon but only 
to the extent of amounts covered into the Treasury from the unexpended 
balance on June 30, 1935, of receipts from such projects during the fiscal year 
1935, and from receipts from such projects during the fiscal year 1936.” 

You hold that— 

“Under this construction of the appropriations made for 1936, it must be 
readily apparent that obligations incurred prior to July 1, 1935, may no longer 
be charged to the indefinite appropriation accounts but are for charging to the 
1936 appropriations for the reason that the unexpended balance on June 30, 
1935, becomes a receipt for the fiscal year 1936 authorized to be expended 
during that fiscal year by the appropriation for 1936.” 

You also point out that— 

“The appropriations listed under (b) of this section [section 4] were re- 
pealed effective July 1, 1935, so that on and after that date there ceased to be 
any indefinite appropriation * * * available either for obligation or for 
payment of obligations previously incurred.” 

Item 29 of section 4 of the Permanent Appropriation Repeal Act reads as 
follows: 

“After June 30, 1936, migratory bird conservation fund (38632).” The work 
eonducted under this appropriation consists of the administration and enforce- 
ment of the Federal Hunting Stamp and Migratory Bird Treaty Acts (includ- 
ing expenses incurred by the Post Office Department) and the acquisition, 
development, and maintenance of migratory bird conservation refuges. Under 
the foregoing decision, the question arises as to whether this appropriation will 
be available for the payment of June field salaries, June travel vouchers, and 
any other items which have not cleared the Treasury by June 30. 

In connection with your consideration of this matter, your attention is in- 
vited to the language pertaining to the migratory bird conservation fund (1937) 
in the Department of Agriculture Appropriation Act, 1937: 

“Migratory bird conservation fund: For carrying into effect the provisions 
of section 4 of the act entitled an act to supplement and support the Migratory 
Bird Conservation Act by providing funds for the acquisition of areas for 
use as migratory-bird sanctuaries, refuges, and breeding grounds, for develop- 
ing and administering such areas, for the protection of certain migratory 
birds, for the enforcement of the Migratory Bird Treaty Act and regulations 
thereunder and for other purposes, approved March 16, 1934 (48 Stat.+p. 451), 
as amended by an act entitled, ‘An act to amend the Migratory Bird Hunting 
Stamp Act of March 16, 1984, and certain other acts relating to game and 
other wildlife, administered by the Department of Agriculture, and for other 
purposes’, approved June 15, 19385 (49 Stat. pp. 378-384), an amount equal 
to the sum received during the fiscal year 1937 from the proceeds from the 
sale of stamps, to be warranted monthly; and, in addition thereto, an amount 
equal to the unobligated balance on June 20, 1936, of the total of the pro- 
ceeds received from the sale of stamps prior to July 1, 19386: Provided, That 
the sum of $125,000 shall be advanced from the general fund of the Treasury 
on the first day of the fiscal year to the foregoing appropriation, to be 
returned to the surplus fund of the Treasury when the first $125,000 of revenue 
from the sale of stamps has been received and warranted for the fiscal year 
1937.” 

It would seem, therefore, that the Department of Agriculture Appropri- 
ation Act, 1937, in appropriating the “unobligated balance on June 30, 1936”, 
provides sufficient authority to pay all obligations incurred prior to June 30, 
1936, from the appropriation—‘3S362 migratory bird conservation fund (spe- 
cial fund)”, and that the construction placed on the Permanent Appropriation 
Repeal Act regarding the unexpended balance as applied to the Interior 
Department, is not applicable in this case for the reason that, as you specifically 
note in your opinion, section 4 (a) of the Permanent Appropriation Repeal 
Act of June 26, 1934, provided: 
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“* * * that if the total of receipts for any other fiscal year for any 
of the foregoing purposes under this authority is greater than the amount 
appropriated for such purpose such excess is authorized to be appropriated 
for the following fiscal year.” 

Furthermore, it is to be noted in the foregoing citations from the acts 
in question that the Permanent Appropriation Repeal Act provides that any 
excess in receipts “is authorized to be appropriated for the following fiscal 
year’; whereas the pertinent section of the Department of Agriculture Appro- 
priation Act for 1937 makes a specific appropriation. We feel, therefore, that 
your decision of April 14, 1936, is not for application under the circumstances 
described and that the obligations incurred prior to June 30, 1926, may be 
paid from the appropriation in question. 


The nature of the problem raised herein makes it advisable for us to request 
a reply from you before July 1, 1936. 


There was involved in the decision of April 14, 1936, A-61818, 15 
Comp. Gen. 898, an appropriation account designated under section 
4 (b) of the Permanent Appropriation Repeal Act of June 26, 1934, 
48 Stat. 1227, which, under the terms of section 4 (a) of the act, had 
been repealed effective July 1, 1935, with the provision that receipts 
of the character theretofore credited to such appropriation account 
should be deposited into the Treasury as miscellaneous receipts, and 
in view of the further provision in section 4 (a) that if the total of 
such receipts for any one fiscal year is greater than the amounts 
appropriated for the purposes theretofore covered by the repealed 
appropriation such excess is authorized to be appropriated for the 
following fiscal year, it was held that the unexpended balance to 
the credit of the repealed appropriation account as of June 30, 1935, 
was a receipt within the meaning of section 4 (a) required to be 
covered into the Treasury as miscellaneous receipts, to be available 
for reappropriation for the succeeding fiscal year, and that, there- 
fore, obligations outstanding on July 1, 1935, were not properly for 
payment from the repealed appropriation account but from, and 
within the limits of, the specific annual appropriation made for such 
purposes for the fiscal year 1936. 

In the present matter, while the appropriation account item in 
question, “Migratory bird conservation fund (3S362)”, is likewise 
carried under section 4 (b) of the said Permanent Appropriation 
Repeal Act, subject to the provisions of section 4 (a) of the act, 
it is preceded by the term “After June 30, 1936”, showing that as 
to this account the requirements of section 4 (a) are not to take 
effect until after that date, or a year later than for the other accounts 
listed. However, prior to such effective date there was enacted on 
June 4, 1936, the appropriation act for the Department of Agricul- 
ture for the fiscal year 1937, 49 Stat. 1446, providing, inter alia, an 
appropriation under the heading “Migratory bird conservation fund” 
of an amount equal to the sum received during the fiscal year 1937 
from the sale of hunting stamps “and in addition thereto an amount 
equal to the unobligated balance on June 30, 1936, of the total re- 
ceived from the sale of stamps prior to July 1, 1936.” 
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As only the “unobligated” balance of the fund as of June 30, 1936, 
is thus in effect to be carried over into the 1937 appropriation and 
made available for obligating after June 30, 1936, the legislation 
evinces a clear intent that no part of the 1937 appropriation is for the 
payment of prior obligations; and as it is not to be assumed that, 
under these conditions, it was the intent to deposit the obligated 
balance of the fund into the Treasury as miscellaneous receipts, the 
appropriation act must be taken as amending to this extent the pro- 
visions of section 4 (a) of the Permanent Appropriation Repeal Act 
insofar as this particular appropriation account is concerned. Ac- 
cordingly, you are advised that so much of the balance of such ap- 
propriation account as is required therefor will remain available after 
June 30, 1936, for the payment of obligations legally incurred there- 
under prior to July 1, 1936. See 15 Comp. Gen. 445. 


87459°—36——--74 
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CHECK LIST AND STATEMENTS OF DEPOSITARY ACCOUNTS TO BE 
FURNISHED BY DISBURSING OFFICERS 


{General Regulations No. 31—Supplement No. 2] 


OcToBER 9, 1935. 


In order that the amounts reported by disbursing officers opposite the legend 
“Check book balance at close of business ._..........-- , 19__’’, on their state- 
ments of depositary accounts, as prescribed in paragraph 2 of General Regula- 
tions No. 31, may conform with the amounts reported opposite the legend 
“D. C. checking account, symbol] ------ ” under the general heading ‘‘Analysis 
of Balance Due United States’’, appearing on the reverse side of account current, 
Standard Form No. 1019, Revised, as prescribed by General Regulations No. 
80, paragraph 11 (i), the said paragraph 2 of General Regulations No. 31 is 
amended as follows: 

The item ‘Deposits in transit for deposit to checking account, not yet credited” 
will not be included in the body of the statement of depositary account or in the 
totals thereof, but the total amount of such deposits in transit will be reported 
as a separate item below the legend ‘‘Check book balance at close of business 


i ean Ghauie 6 recrars J. R. McCart, 
Comptroller General of the United States. 


RETIREMENT FUND DEDUCTIONS ON ACCOUNT OF DECEASED 
EMPLOYEES 


[General Regulations No. 54—Supplement No. 9] 


May 27, 1936. 


The last sentence of section 3 of Supplement 3 to General Regulations No. 54, 
dated July 27, 1931 [11 Comp. Gen. 540], is amended to read as follows: 

“Payments of basic compensation and allowances on account of personal 
service rendered prior to their death by former employees will be made by direct 
settlement through the General Accounting Office, and in those cases where the 
employees were subject to the Civil Service Retirement Act the claims will be 
submitted and settled in the amount of 96% percent of the gross amount earned, 
and the retirement deduction of 3% percent will be stated on the regular pay 
roll of the organization to which the employees were last attached and included 
in the total of retirement fund deductions deposited by the disbursing officer, 
and the claims submitted to the General Accounting Office shall clearly indicate 
the pay roll on which the retirement deductions have been included.” 

The foregoing procedure will become effective July 1, 1936, and will supersede 
all parts of regulations to the extent that they are inconsistent therewith. 


J. R. McCart, 
Comptroller General of the United States. 


OUTSTANDING LIABILITIES—CHECKS DRAWN BY POSTMASTERS 
[General Regulations No. 58—Supplement No. 1] 
Juty 1, 1935. 


1. These regulations covering unpaid postmasters’ checks will supersede 
Supplements Nos. 1, 2, and 3 to General Regulations No. 23, issued June 30, 1926, 
May 31, 1927, and August 16, 1928. 


1153 








1154 APPENDIX 


2. Section 3847, Revised Statutes, as amended by the act of May 27, 1908, 
35 Stat. 415, provides that— 

“Any postmaster, having public money belonging to the Government, at an 
office within a city or town where there is no treasurer *- * * of the United 
States, or designated depositary, may deposit the same temporarily, at his own 
risk and in his official capacity, in any national or State bank in the State in which 
the said postmaster resides, or in which his office is located, or within a reasonable 
radius of his post-office in an adjacent State * * *.” 

3. The amounts of all checks drawn by postmasters against their checking 
accounts with local banks under authority of said statute and remaining unpaid 
ONE full fiscal year from June 30 after the dates thereof shall be withdrawn as 
soon as possible after July 1 of each year and taken up in the postmaster’s quar- 
terly account under the receipt item ‘Outstanding Liabilities—Postal Service 
Checks’’, and deposited as surplus postal funds for subsequent covering-in to 
the Treasury. A list of such checks shall be forwarded in duplicate with the 
postal account for the June quarter of each year, together with any checks unpaid 
for one full fiscal year from July 1 after their dates, which have been returned as 
undeliverable, uncalled for, ete. The list shall give the number and date of 
check, name and address of payee, by whom drawn, on what bank, for what 
purpose, and amount. A copy of such list shall be retained by the postmaster 
as part of his office records and a copy shall be furnished the bank with a notice to 
stop payment on the checks listed thereon. 

4. When a check is presented for payment the amount of which has been 
carried to “Outstanding Liabilities—Postal Service Checks’’, the payee or 
owner claiming payment thereof shall be instructed to forward the check and his 
claim to the General Accounting Office, Claims Division, for settlement. 

5. When a change in postmasters occurs, the outgoing postmaster shall verify 
all checking accounts and prepare a list of all outstanding checks including those 
of his predecessor or predecessors as of that date, which shall be turned over to 
his suecessor and a copy thereof shall accompany the possession slip to the General 
Accounting Office. The total amount represented by the outstanding checks 
shall be entered on each one of the four parts of the possession slip, under the 
caption “Outstanding Checks Drawn on Local Banks’’. The incoming postmas- 
ter shall preserve the list of outstanding checks and subsequently take the action 
thereon as provided in paragraph 3 hereof. 

6. The foregoing shall also apply to checks of postmasters drawn on the 
Treasurer of the United States which, when paid, are NOT transmitted to the 
General Accounting Office. 

J. R. McCart, 


Comptroller General of the United States. 


SYMBOLIZATION OF EMERGENCY WORK RELIEF APPROPRIATION 
LIMITATIONS UNDER ACT OF APRIL 8, 1935, 49 STAT. 115 


[General Regulations No. 81) 
Jury 17, 1935. 


Regulations No. 1, issued by the Secretary of the Treasury, June 18, 1935 
(approved by the President of the United States), pursuant to Executive Order 
No. 7034, dated May 6, 1935, provides that allocations of funds will be made to 
designated administrators (heads of departments, commissions, agencies, etc., 
of the Government) from the appropriation made by the Emergency Relief 
Appropriation Act of 1935, 49 Stat. 115, for approved projects. Such allocations 
will be classified as pertaining to the limitations as set forth therein and separate 
appropriation accounts for each such allocation will be established on the books 
of the Government. All expenditures from the said Emergency Relief Appro- 
priation shall be accounted for by the disbursing officers according to the appro- 
priation allocations, as hereinafter set forth, and all accounts and documents 
relating thereto shall be so coded as to be readily identified with the appropriation 
allocation and the project to which they pertain. 

In the system adopted the fund symbol consists of a whole number of six 
digits, reading from the left, the first representing the appropriation ‘05/7999 
Emergency Relief, 1935-1937"; the second and third representing the depart- 
ment, establishment, board, commission, agency, etc., of the Government (in a 
few exceptional cases being used for control accounts) ; the fourth and fifth repre- 
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senting the bureau or organization unit; and the sixth representing the appropria- 
tion limitations, A to H (numbered 1-8). Allocations made by the President 
which are not for classification under the limitations stated in the act will be 
designated by the number “9’’. Funds allocated for a general purpose will be 
coded ‘00’, for the fourth and fifth digits. 

The coding for ‘‘official’’ and specific ‘‘work’’ projects, and for the location 
thereof according to States, counties, and cities, etc., will be promulgated by the 
Commissioner of Accounts and Deposits, Treasury Department. 

Each disbursing officer paying vouchers chargeable to the Emergency Relief 
Appropriation, supra, shall include in his accounts rendered to the General 
Accounting Office a summary statement of his disbursements for the period, 
according to official projects grouped under each appropriation allocation applica- 
ble, as illustrated in * * list of symbols. 

J. R. McCaru, 


Comptroller General of the United States. 


SYMBOLIZATION OF EMERGENCY WORK RELIEF APPROPRIATION 
LIMITATIONS UNDER ACT OF APRIL 8, 1935, 49 STAT. 115 


(General Regulations No. 81—Supplement No. 1] 


NovEMBER 21, 1935. 


The last paragraph of General Regulations No. 81 dated July 17, 1935, which 
reads as follows: 

“Each disbursing officer paying vouchers chargeable to the Emergency Relief 
Appropriation, supra, shall include in his accounts rendered to the General Ac- 
counting Office a summary statement of his disbursements for the period, accord- 
ing to official projects grouped under each appropriation allocation applicable, as 
illustrated in attached list of symbols.”’ 
is amended to read as follows: 

“Each disbursing officer paying vouchers chargeable to the Emergency Relief 
Appropriation, supra, shall include in his accounts rendered to the General Ac- 
counting Office a summary statement of his disbursements and collections for 
the period, according to official projects grouped under each appropriation allo- 
cation applicable. Standard Form No. 1092, Summary Statement of Disburse- 
ments and Collections by Official Projects, is hereby prescribed for use by all 
officers disbursing Emergency Relief funds.” 


* * * * * * * 


J. R. McCart, 
Comptroller General of the United States. 


SYMBOLIZATION OF EMERGENCY RELIEF APPROPRIATION LIMITA- 
TIONS UNDER THE EMERGENCY RELIEF APPROPRIATION ACT OF 
1936, APPROVED JUNE 22, 1936, PUBLIC NO. 739, 74TH CONGRESS 


[General Regulations No. 81—Supplement No. 2] 


JUNE 22, 1936. 


Special appropriation symbols and titles for use in accounting for appropria- 
tions provided in the First Deficiency Appropriation Act approved June 22, 1936, 
under Title II, Emergency Relief Appropriation Act of 1936, are hereby pre- 
— as follows: 

The general appropriation symbol and title will be “06/7999—Emergency 
Relief, 1936-1937.” 

2. The appropriation symbol numbers to be used for allocations under the 
limitations specified in the Emergency Relief Appropriation Act of 1936 will be 
similar to those adopted for the Emergency Relief Act of 1935. Such symbol 
numbers will consist of six digits and the first digit will denote the principal class 
of, projects, i. e., the figure “1’”’ representing non-Federal projects and the figure 
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“2” denoting Federal projects. The second and third will denote the depart- 
ment, establishment, board, commission, agency, etc., of the Government for 
which purpose the same figures assigned for the Emergency Relief Act, 1935, 
General Regulations No. 81, will be used. The fourth and fifth digits will 
denote the bureau or organization unit, with the exception that in the case of 
allocations to Works Progress Administration such digits will be used to denote 
nation-wide projects and projects for local communities; and the sixth digit will 
denote limitations A to G (1 to 0) specified in the act, supra. 

3. Allocations for administrative expenses, as provided for in title II, will not 
be charged to any limitation. Symbol numbers to identify allocations for ad- 
ministrative expenses will consist of the main appropriation symbol ‘‘06/8999” 
prefixed by a symbol of the two digits assigned by General Regulations No. 81 
to denote the department, bureau, or establishment. For example, administra- 
tive expenses allocated to the Department of Agriculture will be symbolized 
*‘01-06/8999"’; Department of the Interior, “‘05-06/8999’’; Civil Service Com- 
mission, ‘‘20—06/8999,” etc. 

4. Allocations of funds provided by the Emergency Relief Appropriation Act 
of 1936 to Works Progress Administration for use on projects approved under the 
Emergency Relief Appropriation Act, 1935, prior to June 22, 1936, are not subject 
to the limitations specified in the Emergency Relief Appropriation Act of 1936. 
Such allocations will be established under appropriation account, symbol and 
title, “‘365027—Emergency Relief, Works Progress Administration (Projects 
approved prior to June 22, 1936) 1936-1937.” 

5. Each disbursing officer paying vouchers chargeable to the Emergency 
Relief Appropriation Act of 1936, shall include in his accounts rendered to the 
General Accounting Office summary statement, Standard Form 1092, as pro- 
vided for in General Regulations No. 81, Supplement No. 1. 


J. R. McCart, 
Comptroller General of the United States. 


REPORTING DISBURSEMENTS AND COLLECTIONS UNDER 
LIMITATIONS IN APPROPRIATIONS 


(General Regulations No. 83] 
JUNE 9, 1936. 


In order that there may be afforded more adequate means for audit of expendi- 
tures under the many appropriation limitations, the following procedure is hereby 
rescribed for observance by all departments, establishments, and agencies of the 
‘ederal Government (except the Postal Service) and the municipal government 
of the District of Columbia, effective July 1, 1936: 

1. Promptly after enactment of appropriation acts the General Accounting 
Office will prescribe symbols to be used to identify the limitations specified in 
such acts and will furnish a list of such prescribed symbols to each department, 
establishment, and agency concerned and to the municipal government of the 
District of Columbia. 

2. The symbols which will be used in designating limitations will consist of the 
symbol of the appropriation under which the particular limitations are imposed, 
and a decimal suffix. Where appropriations have no specified limitation, no 
limitation symbol will be prescribed. It will not be necessary in reporting under 
limitations to use word titles, as the symbol numbers to be prescribed hereunder 
are deemed to be sufficient. 

3. The prescribed limitation symbols with amounts chargeable thereto will be 
noted on all vouchers and other disbursement and collection documents to show the 
limitation properly to be charged or credited. Such notations will be entered on 
vouchers, Standard Forms 1012, 1034, 1054, 1067, 1068, 1069, and 1071, in the 
space provided for ‘Accounting Classification’’; on pay roll vouchers, Standard 
Forms 1013, 1013d, 1072, 1073, and 1074, in the space under certificate and to the 
left of signature of approving officer; on the reverse of voucher, Standard Form 
1080; and on all schedules, warrants, and other documents in the space provided 
for showing appropriations. 

4. Standard Foon No. 1095, Summary Statement of Disbursements and Collec- 


tions by Appropriation Limitations, is hereby prescribed for the purpose of report- 
ing the total charges and credits applicable to the specified limitations. Such 
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summaries will be prepared by administrative offices whose duty it is to prepare 
schedules of disbursements, schedules of collections, etc., and will be stated for 
periods corresponding with the accounting period of the disbursing officer through 
whom their respective disbursements are made and collections are deposited. 
The total of charges and credits for the several limitations under an appropriation 
must agree with the total disbursements, collections, etc., for the respective 
appropriation as reported in the disbursing officer’s account current. In cases 
where there are no specified limitations under an appropriation, the form will be 
prepared to show the applicable disbursements, collections, etc., under each such 
appropriation. The summary statements will be attached to the disbursing 
officer’s account current at the time such account current is received for ad- 
ministrative examination, and will accompany the account current to the General 
Accounting Office. 

5. Requisitions for disbursing funds will be prepared in the same manner as: 
heretofore under the proper appropriation title and symbol. 


* * * * * * * 


J. R. McCart, 
Comptroller General of the United States. 


U. S. GOVERNMENT TAX EXEMPTION CERTIFICATE 


[General Regulations No. 86] 


JUNE 19, 1936. 


1. Certain States, municipalities, and local authorities have imposed a sales tax 
on sundry commodities from the payment of which the United States is exempt, 
and the Revenue Act of 1932 as amended, imposing an excise tax on manu- 
facturers, producers, and importers, provides for the exemption from the payment 
of such tax when the merchandise is sold direct to the United States Government, 
and for the adjustment or refund of such tax to the manufacturers, producers, or 
importers in those cases where the merchandise on which the tax was paid is 
resold for the use of the United States Government, exclusive of the Federal tax. 

2. In view thereof, the following standard forms are hereby approved for general 
use by all departments, establishments, and agencies of the United States Govern- 
ment in the purchase of such merchandise for the exclusive use of the United States 
Government: 

No. 1094—U. 8. Government Tax Exemption Certificate. 

No. 1094a—Cover of U. 8S. Government Tax Exemption Certificate book (front, 
outside and inside; back, outside). 

No. 1094b—Tabulation sheet (insert). 

No. 1094c—U. S. Government Tax Exemption Identification Card. 
which will be used in lieu of Standard Form No. 44, Revised, ‘‘Exemption of U. 8. 
Government from State or Local Tax’’, Standard Form No. 45, ‘‘U. 8. Govern- 
ment Motor Fuels Exemption Identification Card’’, and Standard Form No. 1066, 
Revised, ‘‘U. §. Government Motor Fuels Tax Exemption Receipt’’, heretofore 
approved. 

3. Standard Form No. 1094— 

A. Will be used when a State or local sales tax attaches at the time of the sale 
to the consumer and 

(1) the vendor sells at a price exclusive of such tax, in which case the 
form will be for use by the vendor in claiming exemption from the 
payment of the tax to the taxing authority; 

(2) the vendor refuses to sell at a price exclusive of such tax, in which 
case the form will be used by the United States Government as the 
basis for billing the taxing authority for a refund of the taxes paid. 

B. May be used when it has been definitely established at time of purchase 
that the price paid is exclusive of the Federal tax imposed by the Rev- 
enue Act of 1932, as amended, in which case it will be for use by the 
seller as evidencing the sale to the United States Government of the 
commodity and in the quantity stated. 

C. May be used where purchases are made under contract providing for 
deliveries extending over a period of time, in which case a certificate 
may be issued by the office purchasing, and given to the contractor to 
support invoices covering actual deliveries to the United States Gover- 
ment of the commodity and in the quantity stated. 
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4. When a certificate is issued under the conditions described in paragraph 3 A 
(2) above, the serial number of the certificate will be shown on the payment 
voucher. 

5. If the merchandise purchased is subject only to the Federal tax and such 
tax is included in the price paid, Standard Form No. 1094 should not be used 
nor should it be used by Federal officials or employees (a) for items of subsistence 
expense when a per diem in lieu of subsistence is granted, (b) when using their 
personally owned motor vehicles for which a mileage allowance is authorized, or 
(c) by individuals in official travel status, unless payment is actually made at 
the time of purchase. 

6. A separate certificate for each kind of tax (Federal and State, local, etc.) 
involved will be prepared under the conditions described in paragraph 3 above. 
In the issuance of these certificates care must be exercised by the purchaser to 
fill in the block provided for showing on each certificate the separate amounts of 
the taxes involved so that the certificates may be used only for the purpose intended. 
The purchaser will, in addition to his signature and title, insert on the line pro- 
vided therefor his identification-card number. 

7. When Standard Form No. 1094, executed under the conditions in 3 A (2), 
above, is received in the administrative office, there will be noted on the form 
the bureau or office number of the payment voucher. The administrative office 
will bill the State or local taxing agency for refund of the taxes paid, and copies 
of such bills (or schedules thereof), showing the appropriations involved and the 
amount of taxes, will be furnished to the General Accounting Office at the close 
of each month. The amount(s) collected will be transmitted to the disbursing 
officer for credit to the appropriation(s) from which the vouchers were paid, or to 
miscellaneous receipts account, 4326, Refund, State and Local Taxes, if the appro- 
priation cannot be readily identified. In the event the administrative office fails 
to secure refund of the amount of taxes paid, it will transmit promptly to the 
General Accounting Office the said tax exemption certificates, if available, together 
with all correspondence with the taxing agency, relating thereto, and information 
as to the disbursing officer’s voucher number on which payment for the merchan- 
dise was made, for use by the General Accounting Office in effecting collection 
thereof as required by section 236, Revised Statutes, as amended by the Budget 
and Accounting Act, 1921. 

8. In order to secure exemption from a tax in the purchase of merchandise for 
the exclusive use of the United States Government, the purchaser should be 
sroperly identified by means of Standard Form No. 1094c, “U. 8. Government 

ax Exemption Identification Card.’’ The cards will be 4% by 2% inches in size 
and serially numbered, as provided in paragraph 9, infra. 

9. Form 1094, U. 8. Government Tax Exemption Certificate, prescribed herein, 
will be 8 by 3% inches in size, bound in books of 25 certificates each, with a carbon 
paper insert for use when more than one certificate is required, and will be serially 
numbered. The serial numbers of Standard Forms 1094 and 1094c will be pre- 
ceded by the identifying symbol letter(s) of the branch of the service using the 
form, such symbol letter(s) to be the same as those prescribed for transportation 
requests in accordance with General Regulations No. 46 and supplements thereto. 

10. The new standard forms, numbered 1094, 1094a, 1094b, and 1094¢e, will be 
printed only at the Bureau of Engraving and Printing, and requisition for the 
number of books of U. 8. Government Tax Exemption Certificates and U. 8. 
Government Tax Exemption Identification Cards to meet the needs of their 
organizations should be addressed by each department, establishment, and agency 
of the Government, to the Secretary of the Treasury, Division of Printing. A 
complete record of all books of U. 8. Government Tax Exemption Certificates 
and U.8. Government Tax Exemption Identification Cards issued to each depart- 
ment, establishment, and agency of the Government will be maintained in the 
Treasury Department, and each department, establishment, and agency will make 
semiannual returns (September 30 and March 31) to the Treasury Department, 
Division of Printing, showing the balance of U. 8. Government Tax Exemption 
Certificate books and U. 8. Government Tax Exemption Identification Cards on 
hand at the beginning of the period, if any, the number of each received during 
the period, the number of each issued during the period, and the balance on hand 
at the end of the period. 

11. The Public Printer is authorized to destroy any standing type or plate 
matter heretofore used for the purposes covered by the standard forms herein 
prescribed. 

12. Authority is granted to print on the cover of the U. 8. Government Tax 
Exemption Certificate book, Standard Form No. 1094a, where economical and 
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advantageous to do so, upon requisition therefor, the name of the department or 
establishment and bureau or service. Any deviations from the approved Standard 
Forms Nos. 1094, 1094a, 1094b, or 1094c, which are for any reason regarded as 
necessary, should be submitted to this office for approval before printing. 

13. General Regulations No. 73 and Supplement No. 1 thereto, dated July 17, 
1930, and September 29, 1932, respectively, are rescinded, effective July 1, 1936. 


J. R. McCart, 
Comptroller General of the United States. 


ACCOUNTING FOR MONEYS RECEIVED BY OFFICERS AND EMPLOYEES 
OF THE UNITED STATES 


(General Regulations No. 87] 


JuNE 25, 1936. 


To provide an improved procedure for the accounting for moneys received by 
officers and employees of the United States and, in proper cases, making available 
for lawful uses, moneys received and for deposit in the Treasury of the United 
States—except Customs Duties, Internal Revenue, Postal Revenues, Revenues 
of the District of Columbia, and moneys with respect to which a different pro- 
cedure is otherwise specifically provided by law—the following procedure and 
standard forms are hereby prescribed, effective July 1, 1936. 





Receiving and Scheduling Remittances 


1. The clearance of checks and other negotiable remittances can be facilitated 
and the interest of the Government better served if remitters are encouraged to 
draw such papers to the order of the ‘‘Treasurer, United States’, and to send all 
remittances to the administrative office primarily concerned. 

2. It generally being the practice for remittances to be received by adminis- 
trative officers or employees of the Government, an accounting procedure should 
obtain which will fix responsibility for the proper disposition of all moneys received 
on account of, or for the custody of, the United States, and will furnish an accurate 
and complete record of the transactions. To that end, all such moneys shall be 
scheduled by the receiving (administrative) officer or employee on the date 
received and promptly forwarded to an officer (hereinafter called the accountable 
officer) who renders an account current to the General Accounting Office, and 
who will take up each item in a regular or special deposit account and otherwise 
account therefor as hereinafter provided. Sar when remittances are 
received in administrative offices they will be listed on Standard Form No. 1044— 
Revised, Schedule of Collections, as follows: 

3. The schedule of collections will be prepared in sextuple and numbered 
consecutively for the fiscal year. A separate series of numbers will be used by 
each unit preparing schedules and the schedules must in all cases show depart- 
ment or establishment, bureau, and location. Each schedule must be completely 
executed and provide full responses under the several columnar headings in suffi- 
cient detail to permit prompt determination of the receipt and/or appropriation 
account to the credit of which each remittance may lawfully be covered. Collec- 
tions which at the time received cannot be definitely allocated to the appropria- 
tion, fund, and/or receipt account to which they pertain, and which may be for 
subsequent refund to the depositor, transfer to a receipt or appropriation account, 
or for other lawful disposition, will be designated and scheduled as ‘“‘special 
deposits.’’ Special deposits will be segregated from regular collections and listed 
by administrative offices on separate schedules. The several copies of the 
schedule of collections will be used as follows: 

(a) Original and two copies—to accompany remittances to the accountable 
officer, who will receipt and return one copy to the administrative office from 
which remittances are received, retain one copy for his files, and use the original 
to support and accompany his account current to the General Accounting Office. 

(b) One copy, together with any collateral papers tending to completely 
identify remittances as to source and purpose and to justify deposit to the account 
designated to receive credit, will be transmitted by the administrative office to 
the Beal Accounting Office, Accounting and Bookkeeping Division, at the time 
remittances, etc., are forwarded to the accountable officer. 
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(ce) One copy will be forwarded to the Treasury Department, Division of 
Bookkeeping and Warrants. 

(d) One copy will be retained by the administrative office pending return of 
receipted copy from the accountable officer. 

4. In the infrequent cases where remittances are received direct by accountable 
officers, such officers will prepare Schedule of Collections, Standard Form No. 
1044— Revised, in quintuple, showing thereon such information as shall be made 
available by the remittance documents and indicating that the amounts involved 
have been placed in their “‘special deposit’”’ account. The original and one copy 
of such schedules of collections will be retained by the accountable officer, the ori- 

inal to support and accompany his account current to the General Accounting 
ce and the copy for his files. One copy will be received and forwarded 
promptly to the administrative office concerned. One copy, on which there 
shall be noted the certificate of deposit number, will be sent to the General 
Accounting Office, Accounting and Bookkeeping Division, without delay, and 
= copy will be sent to the Treasury Department, Division of Bookkeeping and 
arrants. 


! 
‘ 


Depositing Remittances 


5. The interests of the United States can be best served by requiring, insofar as 
may be practicable, that all accountable officers deposit daily with personal credit 
the total amount of collections received by them, and deposits should be accord- 
ingly—all applicable provisions of Treasury Department Circwlar No. 176 of 
September 2, 1930, as amended and supplemented, to be complied with, of course. 

6. In order to facilitate consideration of, and action upon, the covering war- 
rants in the General Accounting Office, and to avoid delays in making money 
available for lawful uses, certificates of deposit will contain a reference to the 
number of the related schedule of collections referred to in paragraph 3. Col- 
lections proposed by the administrative office concerned for depositing to appro- 
priations or funds available for expenditure will be reported on separate schedules 
from collections proposed for depositing in the general fund of the Treasury as 
miscellaneous receipts, and separate covering warrants issued accordingly. 


Summarizing Remittances 


7. At the close of the month the accountable officer will summarize on Standard 
Form No. 1045, Summary of Collections, the schedules of collections received 
from the bureaus and offices. Such summary should be made in triplicate and 
be sent to the bureau or office concerned, which will retain the triplicate, sign the 
original and duplicate, and return them to the accountable officer. Duplicate 
summaries will be retained by the accountable officer, and the originals will be 
fastened on top of the schedules of collections and forwarded to the General 
Accounting Office, with the accountable officer’s account current. 

8. Except as provided in paragraph 23, all collections and deposits will be 
reported in the accounts current by totals, a single line entry for regular collec- 
tions as “‘miscellaneous collections”, and a single line entry for “‘special deposits.” 


COLLECTIONS BY VOUCHER DEDUCTIONS 
Miscellaneous 


9. Pay rolls must be approved for the gross amount to be charged to the appro- 
petettons or funds as provided in paragraph 3 of Supplement No. 3, General 
Regulations No. 54, the gross amount being the net amount to be paid to the payee 
of the voucher, plus the amount of the deduction. However, deductions for 
stated amounts representing the value of allowances furnished in kind, pursuant 
to law, to supplement salary earnings, must not be included in making up the 
gross amount chargeable to the appropriation. Such gross amount of the pay 
roll or voucher, chargeable to each appropriation or fund, will be taken up on the 
schedule of disbursements and credit therefor claimed on the payment side of 
the accountable officer’s account current. 

10. The administrative office, preparing and approving the pay rolls and 
vouchers involved, will furnish thereon complete information as to the purposes 
for which the voucher deductions are made and the appropriations or funds to 
be credited with the amount of such deductions. If a voucher deduction is made 
to cover an overpayment previously made on a voucher paid from an appropria- 
tion or fund other than the one to which the voucher carrying the deduction is 
chargeable, reference must be made to the name of the disbursing officer and the 





APPENDIX 1161 


number of his voucher on which the overpayment was made. A complete sum- 
mary by appropriations or funds of all voucher deductions must be made on the 
pay roll or voucher, showing the symbol number and title of each appropriation 
or fund creditable. 


Schedule and Summary 


11. The administrative office preparing the pay roll or voucher will enter on 
Standard Form 1096, Schedule of Voucher Deductions (in addition to the data 
identifying the schedule as to number, organization, department, bureau, etc., 
and accountable officer), for each disbursement voucher on which such deductions 
were made (1) the bureau or office voucher number thereof, (2) the symbol and 
title of the appropriation or fund to be credited, and (3) the amount of the voucher 
deductions. Voucher deductions so scheduled will be summarized on said form 
according to symbol and title of the appropriation or fund creditable. The 
schedule will be made in sextuple, numbered, and distributed as outlined in para- 
graph 3 hereof pertaining to schedules of collections, and the serial number thereof 
will be noted on the pay roll or voucher to which it pertains. 

12. Upon receipt by the accountable officer of the schedule of voucher deduc- 
tions and the scheduled pay rolls and vouchers pertaining thereto, the amounts 
will be verified and the said schedule will be completed by noting thereon the 
accountable officer’s voucher numbers, in the column provided therefor. 

13. The accountable officer will draw his check for the amount of the voucher 
deductions as shown on his summary and deposit the same for covering into the 
Treasury. References to the schedules of voucher deductions covered by each 
certificate of deposit will be noted on the certificates of deposit. In the spaces 
provided at the bottom of the schedule of voucher deductions there will be shown 
the check numbers, dates, amounts, and reference to certificates of deposit 
(numbers and dates) by which such amounts were deposited. 


Retirement 


14. Standard Form No. 1070—Revised, Schedule of Retirement and Disability 
Fund Credits, will be prepared by administrative officers by whom pay rolls and/or 
salary vouchers are ccnotiied to the accountable officers for payment. The items 
will be listed according to bureau voucher number which will be placed in the 
column headed ‘Bureau or Office Voucher Number.”’ The said schedule will be 
prepared in septuple for prompt disposition as follows: 

(a) Original, duplicate, and triplicate to accountable officer with vouchers to 
which they pertain, who will note thereon voucher numbers, etc., and return the 
triplicate copy to the administrative office. The original will accompany the 
account current to the General Accounting Office and the duplicate will be 
retained by the accountable officer. 

(6) Quadruplicate to the General Accounting Office, Accounting and Book- 
keeping Division. 

(c) Quintuplicate to the United States Civil Service Commission. 

(d) Sextuplicate to the Treasury Department, Division of Bookkeeping and 
Warrants. 

(e) Septuplicate to be retained by the administrative office for use in posting 
its records. 

15. Upon receipt by the accountable officer of the schedule of retirement and 
disability fund credits and the scheduled pay rolls and vouchers pertaining thereto, 
the amounts will be verified and the said schedule will be completed by noting 
thereon the accountable officer’s voucher numbers in the column headed “D. O. 
Voucher Number.” 

16. The accountable officer will draw his check for the amount of the deduc- 
tions shown on the schedule and deposit the same for covering into the Treasury. 
Reference to the schedules of retirement and disability fund credits covered by 
each certificate of deposit will be noted on the certificates of deposit. In the 
spaces provided at the bottom of such schedule there will be shown the check 
numbers, dates, amounts, and reference to certificates of deposit (numbers and 
dates) by which such amounts were deposited. 


Special Deposits— Applied 


17. Amounts previously treated as “special deposits” which are subsequently 
identified and applied will be transferred from the “special deposit’’ accounts of 
accountable officers through the medium of Schedule of Transfers—Special 
Deposits, Standard Form No. 1046—Revised. 
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18. For the accomplishment of such transactions Standard Form No. 1046— 
Revised will be prepared in sextuple, numbered, and distributed as outlined in 
paragraph 3 hereof pertaining to Schedule of Collections. 

19. The accountable officer will draw his check for the amount shown on the 
Schedule of Transfers—Special Deposits and deposit the same for covering into 
the Treasury. Reference to the Schedule of Transfers—Specia] Deposits covered 
by each certificate of deposit will be noted on the certificate of deposit. In the 
spaces provided at the bottom of such schedule there will be shown the check 
numbers, dates, amounts, and references to certificates of deposit (numbers and 
dates) by which such amounts were deposited. 


Adjustments—(General Regulations No. 78) 


20. To the extent herein set forth General Regulations No. 78 applying to the 
use of Schedule of Adjustments, Standard Form No. 1081, is hereby modified 
and Schedule of Adjustments, Standard Form No. 1081—Revised, will be 
prepared by the billing office in eight copies for distribution as follows: 

(a) Original and six copies will be sent by the billing office, with the adjustment 
vouchers to which they relate, to the office billed, the last carbon being retained 
by the billing office for its records. 

(b) The office billed will complete the schedules of adjustments as contemplated 
by paragraphs 3 (d) 3, and 3 (d) 4, General Regulations No. 78, and will number 
schedules and forward the original and four copies thereof, together with related 
vouchers, to the accountable officer for payment. The office billed will at the 
same time forward one complete copy of the schedule, together with copy of 
adjustment voucher, Standard Form 1080, to the General Accounting Office, 
Accounting and Bookkeeping Division. One copy of the schedule will be 
retained by the office billed for its records. 

(c) The accountable officer will note on the schedules data required by para- 
graph 3 (g), General Regulations No. 78, and forward one copy to the office 
billed; one copy to the billing office; use original to support his account current 
to the General Accounting Office; and retain two copies for his files as contem- 
plated by paragraph (i) of the said regulations. 

(d) Checks drawn by accountable officers will be deposited for covering into 
the Treasury and reference to the schedules of adjustments covered by each 
certificate of deposit will be noted thereon. 


Account Current 


21. On the accounts current the schedules, supra (Standard Forms Nos. 
1044—Revised, 1046—Revised, 1070—Revised, 1081—Revised, and 1096), will 
be recorded on a single line, the total of the schedule of collections being shown in 
column headed ‘Collections’ and the aggregate totals of other schedules being 
shown in the column headed “Adjustments.” The total of the accomplished 
certificates of deposit (Treasury Form No. 1 (Revised)) will be entered in the 
column headed ‘‘Treasury Deposits.” 

22. * * * the following standard forms * * * are hereby prescribed 
for use as set forth herein * * *: 

Standard Form No. 1044—Revised, Schedule of Collections. 

Standard Form No. 1046—Revised, Schedule of Transfers—Special Deposits. 

Standard Form No. 1070—Revised, Schedule of Retirement and Disability 
Fund Credits. 

Standard Form No. 1081—Revised, Schedule of Adjustments. 

Standard Form No. 1096, Schedule of Voucher Deductions. 

23. Return of unexpended balances of appropriations and funds advanced to 
the disbursing officer on accountable warrant will be shown on the account 
current opposite the appropriation or fund to which they pertain. 


* * * * * * * 


J. R. McCart, 
Comptroller General of the United States. 
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Funds allocated to Public Health Ser- 
vice by Texas Centennial Commis- 
sion from appropriation made by act 
Aug. 12, 1935, in connection with ex- 
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applicable to supplies involved, sub- 
ject to adjustment in case of subse- 
quent legislative change, does not 
require rejection of bids........... 
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cessing taxes should not be included 
in prices bid, does not require rejec- 
tion of bid, but no officer should make 
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keting agreements and/or licenses of 
Secretary of Agriculture justifies 
NE SEE i cnncscccnnccesene 

Elimination of request that bids be 
submitted subject to modification on 
basis of subsequently enacted legisla- 
tion effecting changes in minimum 
wages and/or maximum hours of em- 
ployment, not material, and bid may 
DO ORE. on neces ec ttnccnccnesy 

Low bid should be rejected and award 
made to next lowest bidder where it 
is so qualified that it is not responsive 
to invitation for bids_............... 

Lowest bid for acceptance notwith- 
standing deletion by bidder of pro- 
vision in specifications for readjust- 
ment of prices on basis of subsequent 
taxes made effective_................ 


Rejection: 


Bids requested on basis of code com- 
Pliance must be rejected or contracts 
disapproved unless action taken has 
imposed legal obligation on the Gov- 
ernment, or there be such need that 
interests of the Government will 
not permit delay incident to readver- 
SE coudidienestacienetrirae three 

Bids submitted in connection with 
specifications containing marketing 
agreement compliance and price ad- 
justment clause set out in circular 
letter 89 of Procurement Division 
should be rejected and readvertise- 
ment had, substituting therefor pro- 
vision approved in 13 Comp. Gen. 


Contract for purchase of provisions not 
a contract “‘for any public work, or 
service” within Bituminous Coal 
Conservation Act, 1935, and deletion 
of prohibitive coal purchase pro- 
vision does not justify rejection of bid. 
Where deleted and contract not yet 
awarded, there should be rejection 
and read vertisement -- 

Failure of bidder to furnish certain data 
with bid does not require immediate 
rejection. Responsibility of con- 
tracting officer discussed ............. 

Low bid should not be rejected merely 
because of default on previous similar 


No authority for rejection of bids for 
failure to agree to modification of con- 
tracts in event legislation requires 
observance of minimum wages and/or 
maximum hours of employment 
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ADVERTISING— Continued. 


Bids—Continued. 
Rejection—Continued. 
and/or limitation as to age of em- 


No authority for rejection of low bid 
for failure to comply with any and all 
existing marketing agreements, etc., 
issued under Agricultural Adjust- 
ment Act or supplementary legis- 
RETR Re TE Ae BE 7 Bes ee 

Procedure in awarding contracts in 
cases of immediate need where speci- 
fications contained marketing agree- 
ment compliance and price adjust- 
ment clause in Procurement Division 
Circular 89. Use of clause in Govern- 
ment contracts to be discontinued - - .. 

Required: 

Additional buildings not in contempla- 
tion at time of original contract may 
not be constructed by present con- 
tractor without compliance with sec. 


No authority for procurement of steno- 
graphic reporting service by Textile 
Labor Relations Board under terms of 
expired contract on basis of emer- 
gency and administrative determina- 
tion that prices thereunder were lower 
than for similar services currently 


Where contract provides for a definite 
quantity with allowable variation 
the execution of additional contracts 
after the expiration of original con- 
tract to be effective retroactively to 
date of original contract and to cover 
deliveries in excess of allowable varia- 
tion is without legal effect. Addi- 
tional needs were for inclusion in 
original invitation for bids or, if 
arising after award for advertising, in 
absence of an emergency, and award 
to lowest responsible bidder_-......- 

Tie—See Contracts, awards. 
Newspapers—court orders—where Federal 
and State statutes as to period of news- 
paper advertisement in connection with 
real estate sales under order of court are 
in conflict, the Federal statutes are con- 
trolling as to sales ordered by Federal 
courts, but no provision having been made 
by Federal statute as to rates to be paid, 
the applicable State statute rates are for 
payment in absence of controlling reasons 
Ge iirkcsitenecdmnatsntautbiesnanese 
Purchases or services without—payment un- 
authorized for supplies purchased under 
standard specifications and drawing with- 
out advertising, originally explained on 
basis of “‘sole manufacturer’’ but later ap- 
proved by administrative certificate as 
for experimental purposes under sec. 
10 (k), Air Corps Act July 2, 1926, at- 
tempted ratification months later not be- 
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ADVERTISING— Continued. 


ing sufficient to make purchase legal if, in 
fact, in its inception illegal............... 
Readvertisement—codes of fair competi- 
tion—bids submitted on basis of certifi- 
cates of compliance with codes no longer 
in operation should be rejected _ ......... 


AGENTS: 


Authority—contracts with United States 
should be in name of principal, but agent 
may submit bids and sign contracts on 
behalf of principal upon filing power of 
OURGEII A. alibilsndss dete db < cant nn ntsne 

Government—he who deals with one as- 
suming to act as agent or officer of the 
Government does so subject to burden of 
knowledge of extent and limitations of 
such agent’s authority..................- 

Infants—may act within limitations of au- 
thority conferred and their physical and 
mental capacities. Such agency may be 
CECE BF QANNIR << cnc ecnidebnnionecoces 


AGRICULTURAL ADJUSTMENT 
ADMINISTRATION: 


Agricultural regulation and control: 

Constitutionality—unexpended balance 
of appropriation made by Agricultural 
Adjustment Act May 12, 1933, as 
amended, remains available to extent 
necessary to lawful accomplishment of 
such purposes for which made as have 
no relation to plan to regulate and con- 
trol agricultural production held un- 
constitutional by Supreme Court of 
iti recievterescntininvers 

Rental or benefit payments: 

“Fair and equitable’ payments author- 
ized by Supplemental Appropriation 
Act, 1936, apply to both crop adjust- 
ment contracts signed or unsigned 
prior to Jan. 6, 1936, but are limited 
to amounts originally payable. .... . 

Supplemental Appropriation Act (1936) 
funds available for such payments for 
crop adjustment eontract perform- 
ance subsequent to Jan. 6, 1936, if 
partial performance theretofore, but 
obligations thereunder may not be 
Sennett. .. nccheihtcenentnwcadne iat 

Corn-hog eunteacta--ehesk for payment in 
amount shown by record at time to be 
correct subsequently cancelled because of 
payee’s death may reissue to representa- 
tive of deceased only in later determined 

Camnteh CHITIN ais tins diietdeninn dns <ocme . 

Cotton: 

Contracts—where check in eonnection 
with cotton-option contract was issued 
to, and negotiated by, an improper 
payee payable from funds derived from 
sale of cotton thus optioned, payment 
may be made to proper payee from 
appropriation made by act of Feb. 11, 
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AGRICULTURAL ADJUSTMENT 
ADMINISTRATION— Continued. 


Cotton—Continued. 

Reduction of acreage—where cottcn acre- 
age adjustment payments have been 
made under contracts regular as to form 
and execution, there is no authority for 
payment of additiona! amounts to per- 
sons alleging to be entitled as tenants or 
GaSe ciecchsdtdbdeccnyces 

Economic studies: 

Appropriation for carrying out Agricul- 
tural Adjustment Act and Jones-Con- 
nally Cattle Act not available for eco- 
I adGarcsactrecddbeckuncubewe 

Funds may be transferred to Bureau of 
Home Economics from appropriations 
made to carry out Agricultural Adjust- 
ment Act, as amended, for purpose of 
conducting economic study of dairy 


Hog-cholera serum and virus industry pro- 
gram—administrative expenses—funds 
made available to Department of Agricul- 
ture under National Recovery Act, in 
connection with functions and powers 
delegated to Secretary with respect to 
said program are available for develop- 
ment and operation authorized by act 
RE irs psesncanssckyouvgseneceus 
Potato Act of 1935—administrative expenses 
—amounts estimated and advanced in 
accordance with Sec. 216 (a), Potato Act 
of 1935, and any appropriations of De- 
partment of Agriculture not specifically 
limited to a particular activity, are avail- 
able for, but funds made available by 
Emergency Relief Appropriation Act for 
administration of Agricultural Adjust- 
ment Act are not available for such ex- 
UE oc nankcnpaceabudtadertadesetedtec 
Potato diversion plan—administrative ex- 
penses—funds made available by sec. 32, 
act Aug. 24, 1935, for payments of benefits 
and indemnities in connection with plan 
for diverting potatoes not available for 
administrative expenses -_.-_.............- 
Prune exportation and diversion plan—ad- 
ministrative expenses—funds made avail- 
able by sec. 32, act Aug. 24, 1935, for pay- 
ment of benefits and indemnities in con- 
nection with plan for exportation and 
diversion of substandard prunes not avail- 
able for administrative and overhead costs 
of operation of private corporation organ- 
ized for that purpose_.............-...--- 
Purchases for distribution to needy—agri- 
cultural commodities—funds appropri- 
ated by sec. 32, act Aug. 24, 1935, may not 
legally be used for. ._............-.- pend 
‘Tobacco Inspection Act—expenses—neither 
current appropriation for Department of 
Agriculture under “Bureau of Agricul- 
tural Economics” nor any other appro- 
priation for said Bureau or for purposes of 
Agricultural Adjustment Act is available 
for expenses of holding referendums prior 
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AGRICULTURAL ADJUSTMENT 
ADMINISTRATION—Continued. 


to designation of auction tobacco markets 
under Tobacco Inspection Act of Aug. 23, 


Wheat purchases—further objection not re- 


quired to reimbursement in additional 
amount of one cent per bushel in instances 
where payment not made, the one cent 
representing a ‘‘buying charge’’ to cover 
uncertain costs in connection with said 


DEPARTMENT 
OF: 


Advances of funds—act June 3, 1902, does 


not authorize advances to employee of 
another department for payment of Agri- 
culture Department obligations... ...... 


Forest Service—damages to  privately- 


owned automobile—allowance of mileage 
to an employee for use of own automobile 
while on official travel precludes addi- 
tional allowance for damage to automo- 
bile incident to travel notwithstanding 
provisions of act Jan. 31, 1931............ 


Marketing agreements—parity payments— 


liabi'ity of distillers for, on grain used 
under voluntary marketing agreement for 
distilled-spirits industry, entered into be- 
tween Secretary of Agriculture and rep- 
resentatives of industry under authority 
of Agricultural Adjustment Act, for mak- 
ing rental or benefit payments, etc., is 
unaffected by decision of Supreme Court 
of United States holding unconstitutional 
exaction of processing taxes under act. 
Moneys paid and payable thereunder 
are for depositing in Treasury without 
further diminution because of rental or 
ROT, OE nn cnnaccetececateconece 


See also Agricultural Adjustment Adminis- 


tration. 


AIRCRAFT: 
Inspections—cost of, required by Depart- 


ment of Commerce, may not be reim- 
bursed Government employee authorized 
to travel by personally-owned airplane on 
actual expense basis. ................-..- 


Seizures—Liquor Law Repeal and Enforce- 


ment Act, 1935—See related subject of 
Vehicles, automobiles, seizures. 


ALIENS: 
See Immigration. 
APPOINTMENTS: 
Effective date—compensation—person who 


performs travel for purpose of consulta- 
tion as to qualifications, and who is later 
appointed, not entitled to per diem allow- 
ance in lieu of subsistence or as salary pre- 
ceding effective date of appointment_-_-_. 


Executive Order 7070—matter of appoint- 


ment to higher salaried position paid 
from emergency funds immediately fol- 
lowing voluntary separation from position 
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APPOINTMENTS— Continued. 


in another Federal agency also paid from 
emergency funds is not for submission to 
the President as for approval of transfer 
at increase in salary under Executive 
Order 7070, where extended delay in sub- 
mission was due to nondisclosure by em- 
ployee of former employment---.......... 
Fraudulently obtained—compensation— 
employment obtained with Panama 
Canal by fraudulent misrepresentation 
and deceit confers no enforceable right to 
compensation not paid. ................- 
Law clerks—District of Columbia—law 
clerks to judges of Unitea States Court of 
Appeals for District of Columbia an not 
employed in any office or duty in the 
court within inhibition of act Mar. 3, 1911, 
against employment of certain relatives 
OF PORN oa ccnsecs-sses asiibasithad-tabas 
New—executive order—initial appoint- 
ments subject to classification act at rate 
prescribed by Executive Order 6440, in 
excess of minimum rate for comparable 
grade by said act, prohibited as adminis- 
trative promotions during fiscal year 1934, 
and during fiscal years 1935 and 1936 in 
absence of compliance with average pro- 


Power of—delegation—Securities and Ex- 
change Commission—authority to make 
appointments in District of Columbia 
may not be delegated. Salary payments 
to employees so appointed not authorized, 

Reappointments—increased compensa- 
tion—provisions of Executive Order 7070, 
prohibiting salary increases upon transfer 
to positions paid from emergency funds 
except upon approval of the President, 
are not applicable to appointments after 
resignation from another Federal agency 
or establishment where the resignation is 
subsequent to receipt of notice and in 
anticipation of involuntary separation--- 


APPROPRIATIONS: 

A Century of Progress—availability of 
funds appropriated for participation of 
United States in A Century of Progress 
having been limited to June 30, 1933, there 
is no authority for charging funds with 
cost of nickel silver plaque, contracted for 
subsequent to limitation period, to re- 
place plaster plaque used at the Exposi- 

Agricultural Adjustment Administration: 

Availability: 

Advances to Secretary of Agriculture 
pursuant to sec. 12 (b), Agricultural 
Adjustment Act, in excess of process- 
ing tax collections not being available 
for any use whatsoever in view of 
United States Supreme Court de- 
cision Jan. 6, 1936, United States v. 
Butler, there may not be issued dupli- 
cate or corrected checks in place of 
checks drawn against such advances 
and mailed prior to said decision 
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Agricultural Adjustment Administration— 
Continued. 
Availability—Continued. 

which were lost or returned for cor- 
rection. Substitute checks may be 
issued in cases of proper rental benefit 
obligations payable from appropria- 
tion made in Supplemental Appro- 
priation Act Feb. 11, 1936_.........- 
Supreme Court of United States having 
determined exaction of processing 
taxes under Agricultural Adjustment 
Act, as amended, to be in contraven- 
tion of the Constitution, unexpended 
balances of advances to Secretary of 
Agriculture pursuant to sec. 12 (b) of 
act, in excess of amount actually so 
derived, are not appropriated moneys 
and not now available for any use 
whatsoever, and any unexpended 
balances of funds transferred to 
Treasury Department under sec. 12 
(c) of act are for returning to general 


Supplemental Appropriation Act, Feb. 
11, 1936: 

“Fair and equitable” payments author- 
ized apply to both crop adjustment 
contracts signed or unsigned prior to 
Jan. 6, 1936, but are limited to 
amounts originally payable.-_-..-.... 

Funds available for payments for crop 
adjustment contract performance 
subsequent to Jan. 6, 1936, if partial 
performance theretofore, but obliga- 
tions thereunder may not be in- 


Agriculture Department—“Migratory Bird 
Conservation Fund’’—available subse- 
quent to June 30, 1936, for payment of 
obligations incurred prior to July 1, 1936_ 

Availability: 

Damages—appropriation under which 
construction contract made is not avail- 
able for payment of damages in form of 
claim by contractor for increased costs 
based on alleged erroneous or unauthor- 
ized requirement of administrative 
officer in charge of work, unless damages 
are provided for in appropriation, mat- 
ter whether United States may be found 
liable for damages for breach of contract 
in the courts being wholly different 
from availability of existing appropria- 
tion for payment of damages_......... 

Permanent Appropriation Repeal Act, 
1934— obligations incurred prior to June 
30, 1935, in connection with indefinite 
appropriation accounts repealed effec- 
tive July 1, 1935, may not be paid from 
said appropriations after June 30, 1935, 
but are for charging to appropriated 


Purchases or services without advertis- 
ing—payment unauthorized for sup- 
plies purchased under standard speci- 
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APPROPRIATIONS—Continued. 


Availability—Continued. 
fications and drawing without advertis- 
ing, originally explained on basis of 
“sole manufacturer’ but later ap- 
proved by administrative certificate as 
for experimental purposes under sec. 
10 (k), Air Corps act July 2, 1926, at- 
tempted ratification months later not 
being sufficient to make purchase legal 
if, in fact, in its inception illegal_...... 
Balance, unexpended, of appropriation 
made by Agricultural Adjustment Act, 

May 12, 1933, as amended, remains avail- 

able to extent necessary to lawful accom- 

plishment of such purposes for which 

made as have no relation to plan to regu- 

late and control agricultural production 

held unconstitutional by Supreme Court 

eR icininere-enene~tneedenene 
Civil Service Commission: 

Availability—no authority for use of ap- 
propriations for Commission for pro- 
curement of specially constructed ma- 
chine to grade examination papers, spec- 
ifications for which cannot be drawn 
without development and experimenta- 

Provision for expenses of attendance at 
meetings of public officials appearing in 
the annual appropriation for Commis- 
sion for 1936 does not authorize reim- 
bursement to an officer of Commission 
for traveling expenses incurred in at- 
tendance at convention of National 
Federation of Federal Employees... 

Civilian Conservation Corps—availa- 
bility—compensation of employees en- 
gaged in supervision and administration 
of soil erosion prevention work carried on 
by Civilian Conservation Corps under 
direction of Soil Conservation Service, is 
for payment from Emergency Conserva- 
tion Work funds—limitation (f) Civilian 

Conservation Corps—provided by Emer- 

gency Relief Appropriation Act, 1935_... 

Contingent— Foreign Service—available for 
minor alterations in building leased as 

American Legation for purpose of adapt- 

ing building also as consulate............ 

District of Columbia: 

Public schools—not available for pay- 
ments of salary unless signed statements 
of individuals concerned furnished stat- 
ing they did not teach or advocate 

Refunding erroneous collections—appro- 
priations made by act for fiscal year 

1936 for refunding erroneous collections 

of various kinds made by District of 

Columbia are available for refunding 

erroneous payments made any time 

during fiscal year 1936, and the three or 
two prior fiscal years specified, date 
payment received by Collector of Taxes 
to govern, but filing of application for 
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District of Columbia—Continued. 
refund during fiscal year 1936 will not 
necessarily obligate appropriation if 
refund not made before July 1, 1936...- 

Emergency Relief Appropriation Act, 
1935—See Emergency Relief Appropriation 
Act, 1935. 

Federal Communications Commission— 
inapplicable to cost of installing Govern- 
ment-owned radio equipment in pri- 
vately owned automobiles 

Federal Trade Commission: 
Available for authorized travel expenses 

of employees in connection with work 
for which detailed or loaned_-........- 
Investigations — textile industry — not 
available for salaries of employees ap- 
pointed under sec. 10 (b), Executive 
order Sept. 26, 1934 without regard to 
civil service laws and regulations and 
classification act of 1923..............- 

Fiscal year—availability beyond—“Migra- 
tory Bird Conservation Fund” available 
subsequent to June 30, 1936, for payment 
of obligations incurred prior to July 1, 


618 


Government Printing Office—appropria- 
tion for salaries of employees for fiscal year 
1936 is available for salaries for sick leave 
granted pursuant to act Mar. 14, 1936.... 

Interior Department: 

Irrigation projects—amount specifically 
appropriated for, in annual appropria- 

725 tion act for fiscal year 1936, is available 
only to extent of amounts covered into 

Treasury from unobligated balance on 

June 30, 1935, of receipts from such 

projects during fiscal years 1935 and 


“Maintenance, Irrigation System, Colo- 
rado River Reservation, Arizona, Act 
of Aug. 1, 1914, Special Fund’’—obliga- 
tions incurred prior to June 30, 1935, 

649 may not be paid from said appropria- 
tion after June 30, 1935, but are for 
charging to appropriated funds for fiscal 


427 “National Park Service, 1936’’—inappli- 
cable to furnishing meals to employees 
of contractors performing services 
within national parks 

Labor Department: 
Immigration and Naturalization Service: 
407 Appropriation for fiscal year 1935 is 
chargeable with deportation expenses 
of alien brought to United States un- 
der extradition at request of a State 
and turned over to Immigration au- 
thorities after conclusion of State 
prosecution proceedings -...........- 
Appropriation for fiscal year 1936 is 
available for leasing land and erecting 
thereon temporary shelters in remote 
places for use by patrol inspectors... 


Page 


334 


180 


1148 


156 


873 


761 





INDEX-DIGEST 


APPROPRIATIONS— Continued. 


Limitations—Indian Service—where appro- 
priation provides no part available for any 
services except bill is rendered within one 
year from time performed, failure to pre- 
sent bill within limitation period pre- 
cludes payment. Reporting of item to 
Congress for appropriation inconsistent 
with declared policy of Congress in such 


National Archives—binding—not available 
for, except minor repairs................- 
National Bituminous Coal Commission— 
available subsequent to Supreme Court 
decision, for salaries and expenses neces- 
sary for performance of duties not con- 
nected with activities negatived by said 


Navy Department: 

‘“‘Maintenance, Bureau of Yards and 
Docks”—Applicable, in connection 
with relief projects, to reimbursement 
of actual expenses of employees using 
own automobiles on official business 
within limits of official stations if ex- 
penses of project are chargeable to said 
maintenance appropriation .-.......... 

‘Miscellaneous expenses’”’—available for 
payment to warrant officers’ mess for 
subsistence of former pay clerk held on 
vessel awaiting trial. ..............-.-- 

Naval Hospital Fund—officer or enlisted 
man of Navy whether on leave or on 
duty when he becomes ill or is injured, 
may be admitted to naval or other 
Government hospital, and expenses 
paid from Naval Hospital Fund_--.... 

“Naval Reserve’’—inapplicable to pur- 
chase of trophy to reward Aviation 
Base standing first in efficiency.-.-..-..-. 

Reimbursement—personal services—in ab- 
sence of advance agreement, the loan of 
employees between agencies is an accom- 
modation only for which no reimburse- 
ment or transfer of appropriations will be 

OD I so iectsoetencccesceecnvese 

Securities and Exchange Commission: 

Court costs—injunction proceedings— 
when appropriation available for fees of 
referees or special masters if approved 
SR 5s. nudugdecanthoonsvetanee 

Investigations—available for performance 
of necessary additional duties imposed 
by act Aug. 26, 1935, subject to restric- 
tions and limitations applicable to use 
of said appropriation in performance of 
commission's other duties. ............ 

State Department—“Contingent expenses, 

Foreign Service, 1935’—inapplicable to 

cost of pruning trees, etc., on Legation 

grounds at Guatemala._................. 

Transfers—See Departments and establish- 
ments, services between. 
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ARMS AND AMMUNITION: 


Arms transported with traveler—excess 
costs over lower berths, of employees of 
Bureau of Investigation, when necessary 
for prompt and safe transportation of 
firearms which cannot be transported in 
lower berths, may be considered as for 
transportation of the firearms and pay- 
able under contingent expenses... ....... 

Purchases—Virgin Islands Co.—where re- 
quired fe: protection of sugar-cane on 
Company land, procurement is required 
from War Department pursuant to act 
Wher: By SPR: asuncctececodtevomie<éstucce 


ARSENALS: 


Sales of scrap materials—deduction may not 
be made from proceeds for value of serv- 
ices performed by employees of manu- 
facturing force assigned to sales work, nor 
for value of arsenal equipment used in 
connection therewith, but there may be 
deducted direct sales items such as 
auctioneers’ fees and like expenses. Ar- 
senal accounting adjustments not re- 
quired in respectfof these matters for sales 
consummated prior to July 1, 1936_...... 


ATTORNEYS: 
See Personal services. 


AUTHORITY: 


See Delegation of authority; Departments and 
establishments, heads; Officers and em- 
ployees. 


AUTOMOBILES: 


See Mileage; Property; Traveling expenses; 
Vehicles. 


BINDING: 
See Printing and Binding. 


BITUMINOUS COAL CONSERVA- 
TION ACT, 1935: 
Contracts: 
Coal—purchases for Navy should be 
without regard to sections 4, 12 or 14 of 


Provisions of section 14 (b) need no on 

be included in contracts. _.-......... s 

“Public work or service’: 

Bituminous coal purchase prohibition 
clause not applicable where no con- 
tract is made or required by law... 

Bituminous coal purchase prohibition 
clause should be omitted from invita- 
tions to bid in purchases of provisions. 
Where bids have been submitted in 
some of which provision has not been 
deleted and contract has not yet been 
awarded there should be rejection 
and readvertisement. In purchases of 
classes to which provision applies, 
deletion justifies disregarding bid... 
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BITUMINOUS COAL CONSERVA- 





TION ACT, 1935—Continued. 


Contracts—Continued. 


“Public work or service’’—Continued. 
Contract for provisions not a contract 
“for any public work or service” 
within meaning of Bituminous Coal 
Conservation Act, and deletion by 
bidder of purchase prohibition clause 
does not justify rejection of bid. ._... 
Contracts for purchase of packing-house 
and dairy products are not within 
sec. 14 (b) of act, supra, and bid from 
which deleted a provision that con- 
tractor agrees to buy no bituminous 
coal to use on or in carrying out 
contract from any but a code producer 
may be considered with other bids_- 
Contracts for supplying electric, gas, 
water, or steam services to Govern- 
ment buildings or leased quarters are 
contracts for “‘public work or service” 
within sec. 14 (b) of act, supra, and 
must contain provision that con- 
tractor will buy no bituminous coal 
to use on or in carrying out contract 
from any but a code member pro- 


Leases of privately owned land for 
maintenance of aids to air navigation, 
involving no maintenance on part of 
lessee or owner, are not contracts ‘for 
any public work or service’ within 
meaning of Bituminous Coal Con- 
servation Act, and bituminous coal 
purchase prohibition provision need 
not be included in such leases_-__-.:_. 

No bituminous coal may be purchased 
by United States unless producer has 
complied with code set out in sec. 4 


No legal authority for qualifying pro- 
vision required in every Government 
contract for any public work or service 
that contractor will buy no bitumi- 
nous coal to use on or in carrying out 
contract from any producer except 
he be a code member... --............. 

Purchase of supplies, material, or equip- 
ment is not contract for ‘public work 
or service” within sec. 14 (b) of act, 
supra, but contracts providing for 
manufacture of equipment under 
Government specifications and super- 
vision are contracts for “public work 
or service” and any constructive 
work of public character i ‘public 
work” within the statute............ 

Rule in 15 Comp. Gen. 428, that con- 
tracts for purchase of bituminous coal 
for periods in excess of 30 days are pro- 
hibited by act, supra, until prices 
have been established as required by 
act, relates only to purchases made 


Sec. 14 (b) of act, supra, does not pre- 
clude purchase of bituminous coal by 
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BITUMINOUS COAL CONSERVA- 
TION ACT, 1935—Continued. 


Contracts—Continued. 
“Public work or service’’—Continued. 


contractor for any public work or 
service from a dealer as distinguished 
from a producer, his agent, sub- 
sidiary, marketing agency, etc., and 
in dealer purchases it need not be 
required that the coal be produced 
by a code member................... 


“Service’’—bituminous coal purchase pro- 


hibition clause required by see. 14 (b) 
of Bituminous Coal Conservation Act, 
1935, to be included in each contract 
by the United States for any public 
work or service, is for inclusion in any 
contract in which performance of serv- 
ice, as term is ordinarily used, is pre- 
dominant aspect, including contracts 
for repairs and alterations to buildings, 
but not including concession contracts. 


Leases: 
Provisions of sec. 14 (b) need no longer be 


ET EE  wneabcnssegunsiinn 


“Public work or service’’: 


Leases under which lessor undertakes 
to furnish heat, light, electric current, 
or other service, and contracts for 
supplying electric, gas, water, or 
steam services to Government build- 
ings or leased quarters are contracts 
for “public work or service” within 
sec. 14 (b) of act, supra, and must 
contain provision that contractor will 
buy no bituminous coal to use on or in 
carrying out contract from any but a 
code member producer... ........... 

Purchase of bituminous coal by the 
Government from other than pro- 
ducer who has complied with code set 
forth in act, supra, being prohibited 
dy sec. 14 (a) of act, there must be 
furnished in connection with lease 
agreements under which lessor under- 
takes to furnish bituminous coal as 
fuel for use by Government, the name 
and address of producer and certifi- 
cate of National Bituminous Coal 
Commission that producer is such 
code member. If fuel furnished is 
other than bituminous coal, sec. 14 (b) 
of act is alone for application... -.... 


Minimum price provisions: 
Contracts: 


Made with producers subsequent to 
Oct. 2, 1933, and prior to Aug. 30, 
1935, are automatically invalidated 
by sec. 12 of act, supra, if prices are 
below minimum for current sale as at 
May 27, 1935, under former bitu- 
minous coal code pursuant to Na- 
tional Industrial Recovery Act, and 
also below minimum price estab- 
lished under Bituminous Coal Con- 
I Biissicticuvetunsesicconge 
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BITUMINOUS COAL CONSERVA- 
TION ACT, 1935—Continued. 


Minimum price provisions—Continued. 

Contracts—Continued. 

Sec. 12 of act, supra, providing with 
certain exceptions that no coal may 
be delivered under contract made 
prior to effective date of act at price 
below minimum at time of delivery 
as established pursuant to part If of 
sec. 4 of act, applies to prices and 
contracts of producers only.......... 

Unconstitutionality: 

Appropriation available subsequent to 
Supreme Court decision for salaries 
and expenses necessary for performance 
of duties not connected with activities 
negatived by said court................ 

Vendor’s compliance refusal—payments 
for coal purchases authorized notwith- 
standing such refusal .................. 


BONDS: 


Performance: 
Contracts: 

For laundry service, not being for 
“naval supplies”, are not within sec. 
3719, R. 8., and money due under con- 
tract may be withheld in lieu of fur- 
nishing performance bond, but if 
specifications required bond there 
should be deducted from amount 
otherwise payable under contract an 
amount equal to premium........... 

Provision that ‘Performance bond in 
the form of a certified check for 25% 
of the amount of bid may be required 
with liquidated damages of $10 per 
day for delays beyond the delivery date 
specified” is objectionable because of 
uncertainty, indefiniteness, and un- 
fairness to bidders..................- 

Requiring of performance bonds and 
charging of liquidated damages for 
delays in performance are for admin- 
istrative discretion in certain types 
of contracts, but that discretion 
should be exercised before bids are re- 
quested and specifications should 
state definitely requirements in this 


Premiums—Government officers and em- 
ployees—cost of premiums on bonds re- 
quired to be furnished by officers and 
employees of Federal Savings and Loan 
Insurance Corporation may not be paid 
rem Bubs GMO. oiccccececonudcessscuts 

Surety: 

Subrogation: 

Right does not extend to matters 
wholly disconnected from those on 
account of which payment was re- 
quired under bond... ......-.......- 

Surety on veteran’s bond executed as 
basis for issuance of duplicate ad- 
justed service certificate not entitled 
to for amounts paid by it in connec- 
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BONDS— Continued. 


Surety—Continued. 
Subrogation—Continued. 
tion with loans fraudulently obtained 


Under art. 9 of Government Standard 
Form of Construction Contract a 
surety which completed contract of 
principal whose right to proceed had 
been terminated, is chargeable with 
liquidated damages accrued prior to 
termination and to excess cost oc- 
casioned the Government in having 
wepks cumgteted onc. cnncconccsacesone 

See also Miscellancous receipts. 

BOOKS: 

Law—office of Archivist is a Government 
establishment at seat of Government 
within sec. 3, act Mar. 15, 1898, prohibit- 
ing purchase of law books, etc., unless 
specially provided by law......-.-.----- 


BURIAL EXPENSES: 


Army—enlisted men—no authority under 
act Mar, 9, 1928, for payment of burial 
expenses of enlisted men who die while 
absent without leave and beyond mili- 


Relief workers—Government work camps— 
appropriations by Emergency Relief Ap- 
propriation Act, 1935, not available for 
medical or hospital treatment and/or 
burial, including transportation inci- 
dental thereto, of unattached relief work- 
ers residing in Government work camps, 
injured or taken ill when not on duty, 
but public funds may be used to extent 
necessary to disposition of remains as 
sanitary measure where local authorities 
fail to assume obligation...............-- 


CANAL ZONE: 
See Panama Canal. 


CARETAKERS: 
See Pay. 
CERTIFICATES: 
Foreign-made products: 

Finding required by second sentence of 
sec. 2, act Mar. 3, 1933, that articles, 
materials, or supplies to be used for 
public purposes, or those from which 
they are manufactured, are not mined, 
produced, or manufactured in United 
States in sufficient and reasonably 
available commercial quantities, etc., 
may be made by subordinate officers 
specifically designated by heads of de- 
partments, but determination is suffi- 
cient only so long as finding continues 


Secretary of Treasury may make determi- 
nations, in awarding contracts under 
General Schedule of Supplies, extending 
to procurement by other Government 
agencies, pursuant to said schedule, 
with reference to act Mar. 3, 1933, pro- 
hibiting purchase of articles, mate- 
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CERTIFICATES—Continued. 


Foreign-made products—Continued. 
rials, or supplies, if not mined, pro- 
duced, or manufactured in United 
States except under specified circum- 
stances, and independent determina- 
tions to same effect by purchasing 
agencies are not necessary, but, if find- 
ings of Secretary are not sufficient, pay- 
ments by purchasing agencies must be 
Gi isciussuilacdonstviecchsrscenc 
Muster—National Guard—where member 
engaged in field training is relieved from 
participation before close of training 
period and mustered before regular mus- 
ter of his organization, notation thereof, 
should appear in remarks column on 
Seren 


CERTIFYING OFFICERS: 


Liability: 
Payments, erroneous: 

Liability under Executive Order 6166 
attaches to certifying officer by law 
authorized to incur obligations on be- 
half of United States, and may not be 
apportioned among subordinate em- 
ployees who are not such certifying 





Responsible for overpayments result- 
ing from error in calculation. Pay- 
ment of amount to disbursing officer 
concerned does not entitle to claim 
against United States therefor....... 

Sec. 28, World War Veterans’ Act, 1924, 
reenacted July 3, 1930, relieving dis- 
bursing officers from liability for pay- 
ments recovery of which is waived by 
Veterans’ Administration, is not for 
application to certifying officers for 
liability imposed under Executive 
i icntnadeugietenininien 

Payments, erroneous or illegal—may not 
t be relieved from, notwithstanding 
| exercise of due diligence in certification 
and greater responsibility because of 
office consolidation without increase in 
SUR co rccececssscevebelbbciecs 


CHECKS: 


Bona fide holder—merchant who cashes 
Government check stolen from post- 
master after indorsement in blank by 
payee is holder in due course and entitled 


Cashing—postmasters—not responsible for 
shortage resulting from cashing Govern- 
ment check issued under a mistake of 
fact and involving partial overpayment. 

Indorsements: 

Conditional—no authority for accept- 


Forgeries—See Checks, reclamation. 
Lost—where two checks, representing du- 
plicate payment, are issued to payee, one 
of which is cashed and the other lost, the 
proceeds of lost check may not be re- 
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Page | CHECKS—Continued. 


credited to appropriation against which 
drawn notwithstanding stop-payment 
order placed against check............... 
Outstanding liabilities—Permanent Ap- 
propriation Repeal Act, 1934—checks 
drawn during one fiscal year and returned 
to disbursing officer after close of fiscal 
year following year of issuance should not 
be canceled by disbursing officer but are 
for transmittal to General Accounting 


Reclamation: 

Erroneous indorsements—where check 
negotiated after payee’s death on in- 
dorsement as administratrix of estate 
when in fact Letters of Administration 
not issued, liability of second indorsing 
bank may not be avoided on grounds of 
inability to recover from prior indorser 
because of Government delay in prose- 
cution of claim, but in event of unsuc- 
cessful prosecution of reclamation there 
remains liability of Treasurer of United 
States for failure to decline payment--. 

Erroneously issued—reclamation from 
bona fide second indorser impossible 
where variation in spelling of surname 
of first indorser and party for whom 
check was intended justifies application 
of rule of idem sonans................-. 

Forgeries: 

Check representing Government loan 
on veteran’s adjusted compensation 
certificate fraudulently obtained by 
person posing as his wife, to whom 
veteran had turned over said certifi- 
cate as security for private loan to be 
obtained by her, no reason for im- 
posing liability for amount on inno- 
cent indorser, or on Government for 
issuance of second payment to vet- 


Liability of bank as indorser on check 
cashed on forged indorsement may 
not be denied on ground it was only 
the correspondent of cashing bank 
and had no part in identification of 
payee; nor is liability affected by in- 
dorser’s inability to collect from prior 
indorser, nor conditioned upon de- 
mand or giving of notice of discovery 
of facts which, by operation of legal 
warranty of genuineness, were pre- 
sumably within knowledge of in- 


Reclamation in connection with checks 
involving forged indorsements issued 
subsequent to death of payee and 
bearing notice on back that they were 
void in case of payee’s death prior to 
date of issue, should be proceeded 
with notwithstanding protests of 
indorsers from whom refund is 
claimed that they have been preju- 

, diced because reclamation not com- 
menced until long after issuance of 
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CHECKS— Continued. Page | CIVILIAN CONSERVATION 
Reclamation—Continued. CORPS: Page 
Forgeries—Continued. 


Members—allotments—disbursing officer 
liable for payments of allotments to per- 
son residing in foreign country, in contra- 
vention of regulations, notwithstanding 
checks drawn in accordance with pay rolls 
administratively certified__.............. 268 
Soil Conservation Service—compensation of 
employees engaged in supervision and ad- 
ministration of soil erosion prevention 
work carried on by Civilian Conservation 
Corps under direction of Soil Conserva- 
tion Service, is for payment from Emer- 
gency Conservation Work funds—limita- 
tion (f) Civilian Conservation Corps— 
provided by Emergency Relief Appro- 
petatien 66 WGBs ics < ceccvcccdednceccce 649 


CLAIMS: 


Act Dec. 28, 1922—property, private— 
damages—a claim for less than $1,000 for 
damage to private property by Govern- 
ment personnel involving negligence is for 
consideration by the head of the depart- 
ment concerned under act of Dec. 28, 1922, 
and not by the Comptroller General 
under act of Apr. 10, 1928................ 1114 

Act Apr. 10, 1928: 

Damages—a claim for less than $1,000 for 
damage to private property by Gov- 
ernment personnel involving negli- 
gence is for consideration by the head 
of the department concerned under act 
of Dec. 28, 1922, and not by the Comp- 
troller General under act of Apr. 10, 

Wh 6 ode csckSebccksdinadticcsisucseoce 1114 

Private property lost—payment not 
authorized for merchandise allegedly 
lost in customs appraiser’s stores, nor 


checks, date of checks not being con- 
trolling factor and reclamation having 
been instituted within reasonable time 
after notice of payee’s death was 
received by Government. ........... 631 
Reissuance or substitution—unconstitu- 
tional legislation—advances to Sec- 
retary of Agriculture pursuant to sec. 
12 (b), Agricultural Adjustment Act, in 
excess of processing tax collections not 
being available for any use whatsoever in 
view of United States Supreme Court 
decision of Jan. 6, 1936, United States v. 
Butler, there may not be issued duplicate 
or corrected checks in place of checks 
drawn against such advances and mailed 
prior to said decision which were lost 
or returned for correction. Substitute 
checks may be issued in cases of proper 
rental benefit obligations payable from 
appropriation in Supplemental Appro- 
priation Act Feb. 11, 1936................ 855 
Substitute—where check in connection 
with cotton-option contract was issued 
to and negotiated by improper payee 
payable from funds derived from sale of 
cotton thus optioned, payment may be 
made to proper payee from appropriation 
made by act Feb. 11, 1936................ 979 
Undelivered—checks properly issued in 
connection with commodity contracts 
under Agricultural Adjustment Act and 
trust agreements under Bankhead Cot- 
ton Act returned because delivery cannot 
be made may not be canceled and 
amounts restored to applicable appro- 
priations, but are for transmission to 
General Accounting Office............... 489 


are there present such elements of lia- 
CHICAGO WORLD'S FAIR CEN- bility as to warrant reporting claim to 
TENNIAL CELEBRATION: Congress under act Apr. 10, 1928....... 512 
Exhibits—See Exhibits. Minnesota Fire—act Aug. 27, 1935—See 
Disasters. 


CIVIL SERVICE COMMISSION: 
Jurisdiction: 


Stale—transportation charges—where ap- 


Additional or new positions—adminis- 
trative finding that position is “addi- 
tional’ rather than ‘‘new” is not con- 
clusive, but involves question of fact for 


propriation provides no part shall be 
used in payment for services except bill 
be rendered within one year from time 
service is performed, failure to present 
bill within limitation period precludes 


ascertainment by the commission..._.. 6 payment from said appropriation. Re- 
Retirement annuities—Commission has porting of item to Congress for appropria- 

no authority under Civil Retirement tion would be inconsistent with declared 

Act to adjust retroactively annuity policy of Congress in such matters...... 404 

rate of deceased annuitant in absence Statute of limitations—fees—ignorance of 

of claim by heirs or personal representa- the law requiring claims for amounts rep- 

tive. Where during lifetime, retired resenting fees for services as United 

civilian employee fails to select five States Commissioner to be filed within 

consecutive years of allowable service one year after rendition of services, and 

authorized for computation of annuity failure of any department of Government 

rate by act May 29, 1930, right of to inform claimant of such law, no reason 

selection lapses and adjustment of rate for allowance of claims filed subsequent 

fixed under former law not authorized. 664 to prescribed period... ..............-.--- 323 
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CLASSIFICATION: 





Additional positions—administrative find- 
ing that position is ‘additional’ rather 
than “new” is not conclusive, but in- 
volves question of fact for ascertainment 
by Civil Service Commission... -......... 
Field service: 
Army Ordnance Department: 
Classification survey of field service 
authorized by original classification 
act, which has been made but never 
approved by Congress, forms no 
basis for classification of field posi- 
tions. No authority to use any “‘serv- 
ice’ other than those appearing in 
classification act, in classification of 
NN cicadas di cuicinghettony 
Field positions corresponding to posi- 
tion in District of Columbia exempted 
from classification by terms of original 
classification act which have to do ex- 
clusively and directly with work of 
other employees in the trades, crafts, 
etc., are exempted from field classi- 
fication under sec. 2 of Brookhart 


Cooperative positions under Department 
of Agriculture and any others of similar 
character, the duties and responsibili- 
ties of which are fixed and supervised 
by Federal officers, must be classified 
notwithstanding salaries are paid part- 
ly by a State and partly by Federal 


Naval Establishment—pursuant to sav- 
ing clause in Brookhart Salary Act, 
allocation of field positions under 
naval establishment does not authorize 
or require reduction of compensation 
rates of employees in same positions 
held July 2, 1930, even though in excess 
of maximum salary rates of grades in 
which positions are allocated. Saving 
clause does not protect salary rates 
received in other positions July 2, 1930. 

Soil Conservation Service—act Apr. 27, 

1935—com pensation of employees engaged 

in supervision and administration of soil 
erosion prevention work carried on by 

Civilian Conservation Corps under direc- 

tion of Soil Conservation Service, is for 

payment from Emergency Conservation 

Work funds—limitation (f) Civilian Con- 

servation Corps—provided by Emer- 

gency Relief Appropriation Act, 1935... 

Special, fixed by Executive order: 

Employees paid from allotted emergency 

funds: 

Executive Order 6746, making adjust- 
ment in compensation of emer- 
gency employees eflective beginning 
first day of first month after report 
to Executive Council, bas relation to 
adjustments in rates of same position 
and not to adjustments resulting from 
transfer or promotion from one posi- 
Re i intiitnatnntncoctbcidee 
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CLASSIFICATION— Continued. 
Special, fixed by Executive Order—Con. 


Employees paid from allotted emergen- 
cy funds—Continued. 

Public Works Administration—person- 
nel authorized to be classified only 
pursuant to Executive Order 6746, and 
not under Classification Act of 1923_- 

Initial appointments subject to classi- 
fication act at rate prescribed by Exec- 
utive Order 6440 in excess of minimum 
rate provided for comparable grade by 
said act, and adjustments of compensa- 
tion of persons already employed from 
classification act rate to a greater rate 
under the Executive order, prohibited as 
administrative promotions during fiscal 

year 1934, and during fiscal years 1935 

and 1936 in absence of compliance with 

average provision...................-.. 


Transfers: 


Emergency to regular position: 

Employee paid from emergency funds 
and classified under Executive Order 
6746 may be transferred to position 
subject to Classification Act, without 
reduction in salary where retained 
salary is within grade for comparable 
service, even though in excess of 
initial step within grade. -...........- 
Transfer or reappointment from emer- 
gency position classified under Execu- 
tive order to regulate position under 
Classification Act is not a new ap- 
pointment requiring payment of 
minimum salary rate of grade, but 
there may be paid a rate prescribed 
by Classification Act not in excess of 
rate received under Executive order_. 
Field service—Post Office Department— 
only regular and substitute clerks or 
carriers in city delivery service from 
same post office at which a division 
headquarters of post office inspectors 
is located may be transferred to posi- 
tion of clerk at such division headquar- 
ters, and initial grade and salary rate 
may not exceed grade 6, salary $2,300 


Unclassified to classified positions—under 
classification act, initial salary rates 
must be minimum of grades in which 
positions are properly allocated by 
Civil Service Commission, if in Dis- 
trict of Columbia, or by administrative 
a. a dt a ec ie 

See also Compensation, promotions. 


CODES OF FAIR COMPETITION: 
See Contracts. 


COLLEGES, SCHOOLS, AND UNI- 


VERSITIES: 


Colleges—land-grant—funds paid State of 
Florida under act June 29, 1935, for more 
complete endowment and support of so- 
called land-grant colleges, must be di- 
vided between colleges for white and col- 
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COLLEGES, SCHOOLS, AND UNI- 
VERSITIES—Continued, 


ored students in same proportion as ap- 
propriated moneys theretofore received 
under basic act of July 2, 1862, and re- 
ports of moneys so received and disbursed 
are required as in case of such previously 
appropriated moneys-.................... 
Tuition—Indians—funds in excess of 
amount expressly made available by pro- 
viso in Indian Reorganization Act, for 
loans to Indian students in high schools 
and colleges, may be loaned to Indians 
pursuing trade and vocational courses at 
State college if said college maintains 
separate branch exclusively devoted to 
such courses and such branch is recog- 
nized as a vocational and trade school... 


COLLECTIONS: 
See Funds, public. 


COMMERCE DEPARTMENT: 


Statistical work—regular employees may 
be assigned to compilation of statistics 
authorized under act May 27, 1935. Their 
compensation is not payable from funds 
collected as charges for said service. The 
amounts included in actual cost to cover 
overhead expenses and their compensa- 
tion are for covering into miscellaneous 


COMMISSIONERS: 


Fact finding—annuitant retired for age is 
barred from serving as fact-finding com- 
missioner in connection with legal pro- 
ceedings instituted to perfect title to land 
by right of eminent domain under any 
Federal statute authorizing condemna- 
tion of land for Federal purpose.......... 


COMMISSIONERS, 

STATES: 

Fees: 

After statutory period—ignorance of the 
law set out in 47 Stat. 1383, requiring 
claims for amounts representing fees for 
services to be filed within one year 
after rendition, and failure of any De- 
partment to inform claimant of such 
law constitutes no reason for allowance 
of claims filed subsequent to prescribed 


UNITED 


Depositions—person both United States 
commissioner and notary public who is 
designated as a notary public to take 
deposition in Federal proceeding is 
limited to the fees fixed by act May 28, 

Hearings—in cases of joint offenders per 
diem fees may be allowed for day on 
which any of said offenders is arraigned 
if fee not charged for that day in another 

Warrants—fees not allowed in cases 
where offenders are already before com- 
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COMMISSIONERS, 
STATES—Continued. 


Fees—Continued. 
missioner or are in custody of officer 
having authority to produce them be- 
fore commissioner, in absence of State 
Statute requiring issuance of warrants 


UNITED 


COMPENSATION: 


For joint service pay act, see Pay. 

Additional—higher-grade work—occasional 
temporary assignment of unskilled labor- 
ers to work of a higher classification does 
not of itself entitle them to rate of pay ap- 
plicable to work to which temporarily 
SE ee Ae ee A 

Computation—administrative and super- 
visory employees—Works Progress Ad- 
ministration—on same basis as for other 
Federal employees whose compensation 
is fixed by month or year_..............- 

Death—See Decedents, estates of. 

Divided service employees—Resettlement 
Administration projects—oompensation 
of such employees for charging to admin- 
istrative expenses, adjustment to be made 
later if found more properly chargeable to 
& particular project or projects_.......... 

Double: 

Disability compensation and nonservice 
connected compensation or pension— 
widow of World War veteran, in receipt 
of disability compensation in her own 
right, may also be paid compensation 
or pension on account of husband’s 
death which was not service connected . 

Fees and salary—receipt of fees for serv- 
ices rendered Government agency 
while employed by another such agency 
on per annum basis is prohibited by act 
July 31, 1894, but statute not for appli- 
cation to reimbursement of traveling 
expenses incurred on behalf of Govern- 
ment while so employed..............- 

Leaves of absence: 

Land bank appraisers appointed on per- 
manent basis with annual salaries in 
excess of $2,000 may not during leave 
without pay hold any other perma- 
nent or temporary office under ad- 
ministrative appropriation for Farm 
Credit Administration............... 

No legal objection insofar as laws of 
United States are concerned to pro- 
posed temporary employment in Fed- 
eral position of citizen of United 
States while in nonpay status as 
teacher of Philippine Islands Govern- 
ment, salary as teacher not being paid 
from Federal funds, but there is for 
administrative consideration whether 
such employment might not contra- 
vene spirit of dual compensation stat- 
utes, the Executive order prohibiting 
employment of State, Territorial, 
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COMPENSATION — Continued. 


Double—Continued. 

Leaves of absence—Continued. 
ete., personnel by Federal Govern- 
ment, and emergency legislation to 
create work relief for unemployed. -.- 
Part-time employees—act May 10, 1916, 
* as amended by act Aug. 29, 1916, is not 
for application to part-time or inter- 
mittent employees performing services 
for different Government agencies on 
different days or at different times if 
payment is on per diem or fee basis for 
time actually employed_............... 
Payment under contract of compensation 

by the Post Office Department to a 

navy yard employee for operation of a 

branch post office in public quarters at 

the navy yard, with heat, light, and a 

safe furnished by the Navy Depart- 

ment, is in violation of sec. 403, Postal 

Laws and Regulations, 1932, and also 

dual compensation statutes._.......... 

Retired personnel: 

Navy nurse retired for disability may 
not be employed in civilian position 
with salary rate which, together with 
annual rate of retired pay, would ex- 
ceed $2,000 per annum .._...........- 

Percentage differential in compensation 
for night work paid postal employees 
under act May 24, 1928, is for inclusion 
in $3,000 fixed by sec. 212, act June 30, 
1932, as maximum combined rate of 
compensation in civilian position and 
retired pay as officer of military or na- 
val forces during same period. Over- 
time compensation received by postal 
employee only for duty performed in 
excess of that required during regular 
tour of duty not to be included in 
CE. ausaceusnocsece 

Forty-hour week—See Forty-hour week. 

Fraudulent appointments—employment 
obtained with Panama Canal by fraudu- 
lent misrepresentation and deceit confers 
no enforceable right to compensation not 


Holidays—See Sundays and holidays. 
Leaves of absence—See Leaves of absence. 
Night work: 
Postal Service employees: 
Clerks in Ist and 2nd class post offices 
who, on Saturdays, work in excess of 
4 but not in excess of 8 hours, and be- 
yond 6 p. m., are entitled to straight 
night work differential rate for time 
after 6 p. m., based on regular day- 
ed CRS 
Economy Act—percentage differential 
in compensation for night work paid 
postal employees under act May 24, 
1928, is for inclusion in $3,000 fixed by 
sec. 212, act June 30, 1932, as maxi- 
mum combined rate of compensation 
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COMPENSATION — Continued. 


Night work—Continued. 

Postal Service employees—Continued. 
in civilian position and retired pay as 
officer of military or naval forces dur- 
ing the same period .................. 

Hourly pay of railway postal clerks on 
road duty for purpose of computing 
night differential rate is 44-34 rather 
than \% of daily rate 

Oaths: 

Hawaiian legislature—person whose elec- 
tion to legislature was confirmed by 
that body, who died without having 
taken oath or performed any services 
not entitled to compensation........... 

Subsequent to separation from service— 
employee who specifically refuses to 
take oath and accept position to which 
appointed after abolishment of old posi- 
tion is not entitled to compensation of 
new position for period before suspen- 
sion notwithstanding taking of oath 
subsequent to separation from rolls---- 

Overtime: 

Per annum employees—not authorized 
unless specifically provided by statute. 

Postal Service employees: 

Act Aug. 14, 1935, having reduced to 6 
hours, 40 minutes length of work day 
of railway postal clerks assigned to 
road duty, rule in 1 Comp. Gen. 496 
with respect to overtime compensa- 
tion is for application on basis of num- 
ber of hours’ work a day now required 
of such employees .................-. 

Decision in 15 Comp. Gen. 788 relative 
to computation of overtime compen- 
sation is for application only to rail- 
way postal clerks assigned to road 


Economy Act—overtime compensation 
received by postal employee only for 
duty performed in excess of that re- 
quired during regular tour of duty not 
to be included in computing maxi- 
mum combined rate of compensation 
and retired pay fixed by sec. 212, act 
DUR GR) CR ibee chin bttindvnccbitovese 

Per annum employees of first class post 
office, if not within class referred to in 
act Feb. 28, 1935, not entitled to..... 

Works Progress Administration—admin- 
istrative and supervisory project em- 
ployees not entitled to................. 

Per annum employees: 

Closing of office—employees may be 
charged with annual leave of absence 
for days on which no services are re- 
quired to be performed because of clos- 
ing of office for administrative reasons, 
but compensation may not be withheld 
for such days regardless of fact that em- 
Ployees have no accrued leave... .-.... 
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COMPENSATION—Continued. 
Per annum employees—Continued. 


Released from work at Washington Navy 
Yard due to an act of God, on days on 
which Yard not closed, may be charged 
with annual leave, in discretion of ad- 
ministrative office, for period of absence, 
but compensation may not be with- 
held for such days because no accrued 


gating American Telephone and Tele- 
graph Co. is not an emergency appro- 
priation, and transfer of employees to 
positions, the compensation of which 
is payable therefrom, is not a transfer 
within Executive Order 7070__....... 
Employee transferred to position paid 
from emergency funds, at salary lower 


Transfers—Continued. 
than received in position from which 
transferred, may be promoted within 
6 months’ period prescribed by Exec- 
utive Order 7070, without Presiden- 
tial approval, to salary not in excess 


Rates: 


Special, fixed by Executive order: 
Employees paid from allotted emer- 
gency funds: 

Executive Order 6746, making adjust- 
ment in compensation of emer- 
gency employees effective begin- 
ning first day of first month after 


of rate received at time of transfer... 243 
leave to their credit_................... Executive Order 7070 does not provide 
Per diems: for promotions with approval of 
Prospective employees not entitled to, President as distinguished from trans- 
either in lieu of subsistence or as salary, fers at an increase...............-.... 243 
from date of consultation to date preced- From Department of Interior to Virgin 
ing effective date of appointment... _. Islands Co. at increase in compensa- 
See also Forty-hour week. tion not authorized without approval 
Postal Service—Substitutes—act Aug. 14, Of DOUG a teas ceca ccescese cs 448 
1935, regulating hours of work of postal Matter of appointment to higher sala- 
employees, does not authorize change in ried position paid from emergency 
basis for adjustment of salary of substi- funds immediately following volun- 
tute clerks in Ist and 2nd class post offices tary separation from position in 
and substitute letter carriers in City another agency also paid from emer- 
Delivery Service upon advancement to gency funds is not for submission to 
SON POM NRen ccncwnsckistecisececs the President as for approval of trans- 
Promotions: fer at increase in salary under Execu- 
Administrative — Executive order — ap- tive Order No. 7070, where extended 
pointments subject to classification act delay in submission due to nondis- 
at rates prescribed by Executive Order closure by employee of former em- 
6440, in excess of minimum rate pro- CRI oe 5 coos cn Sse nSees 822 
vided for comparable grade by said act, President’s approval of transfer at in- 
and adjustments of compensation of creased compensation to position paid 
persons already employed from classi- from emergency funds relates back 
fication act rate to greater rate under to date of entry on duty, but estab- 
the Executive order, prohibited as ad- lishment from which transferred may 
ministrative promotions during fiscal not continue to pay salary after ap- 
year 1934, and during fiscal years 1935 pointment and entry on duty of new 
and 1936 in absence of compliance with Pees sD cet ii wcctedscce 243 
average provision..................--.. Provisions of Executive Order No. 7070, 
Postal Service employees—substitute prohibiting salary increases upon 
railway postal clerks assigned to road transfer to positions paid from emer- 
duty are entitled to full day’s credit for gency funds except upon approval of 
6 hours 40 minutes’ work on any one President, not applicable to appoint- 
day in computing service for appoint- ments after resignation from another 
ment or promotion purposes........... agency or establishment where resig- 
Transfers: nation subsequent to receipt of notice 
Appointment to position paid from and in anticipation of involuntary 
emergency funds, immediately or ONO 3. rs tn ees 710 
several days subsequent to volun- There being no statutory requirement 
tary separation from another depart- that original appointments of driver- 
ment, is a transfer within Executive mechanics in motor vehicle service of 
order 7070, prohibiting salary in- Postal Service be in first salary grade, 
creases except upon approval of Presi- it is within administrative discretion, 
dent. Said order not applicable to with approval of Civil Service Com- 
involuntary separations or separa- mission, to transfer and appoint em- 
tions because of expiration of appoint- ployees from some other branch of 
Da ia inkncnk tice csentetaedabeuch Postal Service to position of driver- 
Appropriation made to Federal Com- mechanic and pay them initially in 
munications Commission for investi- any of five automatic salary grades.. 595 





1178 


COMPENSATION—Continued, 





Rates—Continued. 
Special, fixed by Executive order—Con. 
Employees paid from allotted emer- 

gency funds—Continued. 

report to Executive Council, has 
relation to adjustments in rates of 
same position and not to adjust- 
ments resulting from transfer or 
promotion from one position to 


Public Works Administration per- 
sonnel authorized to be classified 
only pursuant to Executive order 


Reduction—saving clause—rural letter car- 
rier who, on and before July 1, 1934, was 
serving three times a week a route less 
than 30 miles entitled to benefit of saving 
clause in act June 25, 1934, for six times a 
week service after July 1, 1934, on same 
unlengthened route. If service on and 
before July 1, 1934, was on basis of six 
times a week and was reduced to three 
times a week subsequent to that date, 
saving clause inures to carrier propor- 
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IT ccth chit ctitsditccncnentimocense 302, 423 


Salaries: 


Attendance at schools of instruction— 
there being no statutory provision 
therefor, payment of salary or reim- 
bursement of travel expenses and per 
diem in lieu of subsistence of accredited 
representative of Panama Canal Police 
Department while absent from head- 
quarters in attendance at course of 
scientific training, is unauthorized, not- 
withstanding instruction to be given 


Computation — Federal corporations — 
must be on basis of 30 days per month. 

Security-wage: 

Absences without pay—deductions for 
time absent without pay in case of relief 
workers paid security-wage as set forth 
in Executive Order 7046, should be 
computed on basis of hours of work- 
time actually lost with relation to maxi- 
mum hours per month fixed for par- 
ticular project, and not on basis used for 
regular Government employees whose 
compensation is on annual or monthly 
Bs wnicindanwies cee egeninnnerddieseo 

Additional employment—may not be 
given security wage employee. If work 
in excess of hours established for project 
is necessary and duties are exempted 
from security wage class, position 
should be classified and salary fixed 


Adjustment to annual rate—exemption 
of supervisory employees from schedule 
of security wages provided by Execu- 
tive Order 7046, does not of itself 
authorize retroactive effect to an ad- 
ministrative adjustment in compensa- 
tion from security wage to annual rate-. 


585 


208 


661 


970 


791 


Security-wage—Continued, 


No objection to use by Works Progress 
Administration of funds appropriated 
by Emergency Relief Appropriation 
Act of 1935, in making payments other- 
wise than on “security wage’’ basis, as 
provided in Executive Order 7046, to 
persons employed who operate own 
equipment in connection with projects 
to which said order is applicable....... 

Relief workers on Works Progress Admin- 
istration projects may not work in 
excess of hours prescribed by Executive 
Order 7046, except as authorized there- 
in, nor may payments be made to them 
covering two full consecutive semi- 
monthly pay periods, commencing with 
the first two full pay periods on the 
project, in excess of security wage rates 
fixed in said Executive order except 
where rate is previously adjusted by 
not toexceed 10 per cent as authorized 
a ee 

Re taking of oath of office not being requir- 
ed before issuance of travel orders or 
reimbursement for official travel per- 


Soil Conservation Service—Civilian Con- 


servation Corps members—compensation 
of, engaged in supervision and adminis- 
tration of soil erosion prevention work 
carried on by Civilian Conservation 
Corps under direction of Soil Conserva- 
tion Service, is for payment from Emer- 
gency Conservation Work funds—limi- 
tation (f) Civilian Conservation Corps— 
provided by Emergency Relief Appro- 
pele Ae TI iis ccteownstiintbocantien 


Sundays—See Sundays and holidays. 


Transfers—promotions—See Compensation 
promotions. 


COMPENSATORY TIME: 
See Sundays and holidays, holidays, Satur- 


days; Time. 


CONFERENCES: 
See Subsistence; Transportation. 


CONTRACTORS: 
Employees: 


Hours of labor—where bidding and con- 
tracting for construction of public build- 
ing were on basis that certain mentioned 
conditions might occur justifying exten- 
sion of working hours, there is no objec- 
tion to such extension from 30 to not 
more than 40 hours per week, for period 
of labor shortage, if determined that 
there actually exists shortage of such 
character as to endanger contractor’s 
ability to complete its contract within 
Sate Rents apncccceninsiensncudcove 

Meals—turnishing at public expense, not 
authorized to employees of contractors 
within national parks.................- 


Page 
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649 
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Delays—act of Aug. 14, 1935, authorizing 
Secretary of the Treasury, subject to 
prior review by Comptroller General to 
modify contract for construction of De- 


INDEX-DIGEST 
CONTRACTORS —Continued. Page | CON TRACTORS—Continued, 
Employees—Continued. ta Relief—Continued. 

Wages—coal contracts stipulating def- partment of Agriculture Extensible 
inite procedure with reference to filing Building to reimburse contractor for 
claims for increased cost of production increased costs due to Government 
because of mine employees’ wage in- delay contemplates relief to contractor 
creases, no authority for substitution of only upon condition that work is com- 
report under preparation by certain pleted in accordance with provisions of 
coal operators for National Bituminous CUR. CUEIE...ccucnepatecactacnbine 
Coal Commission showing increased 
cost of production resulting from recent CONTRACTS: 

Geenittiinlin inn innd stenionene,. 79 Acceptance of completed work—where a 

' contract stipulates particular Federal 
Liability—damage to completed build- officer to accept work when completed, 
ings—contractor need not be required to acceptance by a subordinate forms no 
repair public building constructed by him basis for determination of respective rights 
and damaged by an explosion of gas which an ee 
entered the building from @ broken gas Agents (Government)—ratification—pay- 
main where building was completed, ment not authorized from appropriated 
accepted and occupied at time of explo- moneys for supplies purchased under 
sion, notwithstanding final settlement standard specifications and drawing with- 
under contract was delayed because of a out advertising, originally explained on 
minor financial adjustments............. 876 basis of “sole manufacturer” but later 
Relief: approved by administrative certificate as 

Act June 16, 1934: for experimental purposes under sec. 10 

Contractor not entitled to reimburse- (k), Air Corps Act July 2, 1926, attempted 
ment of alleged increased costs where ratification months later not being suffi- 
there was no applicable approved cient to make purchase legal if, in fact, in 
code and no signing of an agreement its inception illegal.............-...-..-- 
with President, notwithstanding Amounts: 
there was no formal way of subscrib- $100 or less—Interior Department—solic- 
ing to such an agreement. -....----.- iting of bids in connection with pur- 
Does not contemplate or authorize ez chases and length of period to be cov- 
post facto compliance so as to entitle ered, are for determination, in first 
contractor, declared by code author- instance, by administrative office, but 
ity to have been in violation of appli- when solicited and accepted, the orig- 
cable code during period of contract, inals should be filed in General Ac- 
to benefits of act.......5.......5...-.- 318 UT oo ce ons Sannensens 
Only increased costs definitely shown Specified—unless provided otherwise 
to have resulted from Code and words “about” and “more or less’, 
Presidential Agreement compliance when used in Government contracts 
are reimbursable. Where claimant in connection with specified quantities, 
acted as dealer only in performance of provide against accidental and not ma- 
contract and had not contracted for terial variations, and trade definition 
purchase of material from manufac- permitting variation of 10 percent not 
turer or processor prior to June 16, effective to change or vary terms of 
1933, he is not entitled to alleged GT i cmcendigueadenaaanseuece 
inqnentel CONGR iiiinc es saciliecuntinsen 529 Approval— contractor who commences 
Wage increases prior to signing reem- work under an accepted bid when speci- 
ployment agreement, or increases in fications require approval of contract by 
excess of rates stated therein, or in- head of department is presumed to have 
creased payments for overtime serv- done so with knowledge that in event 
ices not required thereby not reim- contract is disapproved no obligation is 
bursable; but wage increases result- imposed upon United States_............ 
ing from arbitration imposed by the Awards: 
agreement are reimbursable. Wage By lot—sec. 4, act Jan. 12, 1895, does not 
increases for which reimbursement is provide for splitting awards of contracts 
authorized are to be measured by for paper for use of Government Print- 
rates in effect during pay period im- ing Office where identical bids sub- 
mediately preceding date of signing mitted on identical qualities of paper. 
agreement, or compliance with ap- Awards should be by lot_.............. 
plicable code, and rates paid there- Contingent—do not constitute accept- 
after and pursuant thereto_.......... 275 ance of bid. Acceptance of low bid 


received after rejection of all former 
bids and readvertisement is required. 
Contracting officer’s responsibility as to 
Si seaenwesenes 
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CONTRACTS—Continued. 


Awards—Continued. 

Splitting—no objection to multiple award 
of contracts where bids are identical as 
to price and quality but bidders have 
different distributing points which 
makes it advantageous to accept a 
number of such bids for delivery of 


Bituminous Coal Conservation Act, 1935: 
Unconstitutionality: 

Coal purchases for Navy should be 

without regard to secs. 4, 12 or 14 of 


Provisions of section MH (b) need no 
longer be included in contracts_..... 
Vendor’s compliance refusal—payments 
for coal purchases authorized not- 
withstanding such refusal_._......... 
Breach—warranties—Government’s right 
to assert breach of warranty by deduction 
from purchase price not waived by failure 
to notify contractor of defect in quality, 
where such notice not specifically pro- 
vided for, nor by acceptance of delivery 
of quantity shown on waybills without 
protest and failure to reject supplies for 
noncompliance with specifications _...... 
Cancellation—See Contracts, termination. 
Changes—See Contracts, modification. 
Codes of fair competition: 
Bids—Act Aug. 29, 1935—bids submitted 
on basis of code compliance may be 
considered if otherwise valid and ac- 


Bids—reduction—under Public Resolu- 
tion 65 reduction in bid price because 
of elimination of code compliance is 
“subject to the approval of the Comp- 
troller General,” and price reduction 
agreement should be reached before 
entering into contract rather than re- 
served for determination after contract 
is performed. If adjustment has been 
reserved until after performance, final 
payment voucher should be forwarded 
to General Accounting Office for direct 
titi a eneeeaeiaes, 

Bids—rejection: 

Bids requested on basis of code com- 
pliance must be rejected or contracts 
disapproved unless there has hereto- 
fore been taken such action as has im- 
posed a legal obligation on the Gov- 
ernment, or there be such urgent need 
that interests of Government will not 
permit of delay incident to readver- 


No authority for, because of failure or 
refusal of bidders to agree to modifi- 
cation of contracts in event subse- 
quent legislation requires observance 
of minimum wages and/or maximum 
hours of employment and/or limita- 
tion as to age of employees........... 
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CONTRACTS—Continued. 


Codes of fair competition—Continued. 
Compliance: 

Contracting officer not authorized to 
determine whether bid contravened 
any code, but should see that con- 
tract entered into contained appli- 
cable code compliance provisions... 

Rights and liabilities of contractors 
with United States under obligations 
voluntarily assumed involving code 
compliance are not affected by deci- 
sion of U. 8. Supreme Court holding 
unconstitutional N. R. A. code pro- 

Price adjustment—lessor not relieved 
from obligation imposed by code com- 
pliance clause included in lease entered 
into prior to decision of Supreme Court 
of United States holding unconstitu- 
tional code provisions of National In- 
dustrial Recovery Act, without ade- 
quate consideration to United States. 
Unless undesirable administratively, 
compliance requirement may be elimi- 
nated provided proper rental reduction 
be made, subject to approval of General 
Aensmnting OlN00 i. ons ovc~visovscce- 

See also Contractors, relief, act June 16, 
1934. 

Consideration—modification — surrender of 
an expectancy to receive a bonus for se- 
curing certain options for Government 
which could not ripen until a specified 
number of options had been acquired, is 
not sufficient consideration for modifica- 
tion of original contract.................- 

Construction—conflicting paragraphs— 
where blank space in printed portion of 
contract regarding delivery as filled in is 
in conflict with time specified in separate 
typewritten proposal signed by con- 
tractor and specifically incorporated in 
contract, the matter of delay in delivery 
is determined by date specified in signed 
typewritten proposal.................... 

Contracting officer’s authority: 

Decision that supplies delivered did not 
conform to specifications is binding 
upon contractor where no appeal was 
taken to head of department-.__-....._- 

Liquidated damages—administrative offi- 
cers have no authority to relieve con- 
tractors from liability because of delays 
EU hb hducithcchicctesdbcbuutwee 

Damages: 

Actual: 

Delays by the Government—under 
terms of the law and appropriation for 
construction of buildings, there is no 
jurisdiction in Veterans’ Adminis- 
tration to determine a claim for al- 
leged damages by reason of delay: 
caused by the Government........ s 
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CONTRACTS—Continued. 


Damages—Continued. 
Actnal—Continued. 

Fact that successful bidder did not sign 
formal contract does not prevent re- 
covery by United States for damages 
sustained by reason of a breach or 
failure to perform. Where contractor 
defaults and upon readvertisement on 
identical specifications award is made 
to another at a higher price but before 
delivery it is acertained the second 
contract could not be performed be- 
cause of defective specifications, there 
is no basis on which to raise a charge 
against original contractor.........-. 

Appropriation under which construction 
contract made-is not available for pay- 
ment of damages in form of claim by 
contractor for increased costs based on 
alleged erroneous or unauthorized re- 
quirement of administrative officer in 
charge of work, unless damages are 
provided for in appropriation, matter 
whether United States may be found 
liable for damages for breach of contract 
in the courts being wholly different 
from availability of existing appropria- 
tion for payment of damages-..........- 

Default of contractor: 

Completion by surety—under Art. 9 of 
Government standard form of con- 
struction contract a surety complet- 
ing contract of its principal whose 
right to proceed was terminated, is 
chargeable with liquidated damages 
accrued prior to termination plus ex- 
cess cost occasioned the Government 
in having work prosecuted to com- 
pletion, but if principal’s right to pro- 
ceed was not terminated liquidated 
damages are chargeable to surety to 
date of completion................... 

First contractor’s default necessitated 
going into open market and contract- 
ing with another at increased price. 
Second contractor defaulted and open 
market purchase made from third 
party at price greater than that of 
second contractor. Liability of first 
contractor was fixed at time second 
contract made, and that of second 
contractor at time third contract was 


Liquidated: 

Acceptance of completed work—where 
contract stipulates the particular 
Federal officer to accept work when 
completed, acceptance by a subordi- 
nate forms no basis for determination 
of rights of the parties. .........-..--. 

Computation—where blank space in 
printed portion of contract regarding 
delivery as filled in is in conflict with 
time specified in separate type- 
written proposal signed by contractor 
and specifically incorporated in con- 
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Damages—Continued. 
Liquidated—Continued. 


tract, the matter of delay in delivery 
is determined by date specified in 
signed typewritten proposal......-.. 


Defaulting contractor: 


Decision Fidelity & Casually Co. of 
New York v. United States, that 
completing surety not chargeable 
with liquidated damages for delay 
after contract termination, not ap- 
plicable to contract abandoned 
before performance. ............--- 

Under art. 9 of Government Standard 
Form of Construction Contract a 
surety which completed contract 
of its principal whose right to pro- 
ceed had been terminated by the 
Government, is chargeable with 
liquidated damages accrued to 
United States prior to termination 
and to excess cost occasioned Gov- 
ernment in having work prosecuted 
Op cpengietheRndscinncnncsssenans--ce 


Delays by contractor: 


Contract provision for liquidated 
damages for refusal or failure to 
make shipment within the specified 
time obviously contemplates ship- 
ments meeting specifications, and 
liquidated damages are not excus- 
able because materials were shipped 
‘f said materials proved on inspec- 
tion to be unacceptable...........- 

United States is not required to show 
any actual damages under contract 
containing valid provision for 
liquidation of damages for delay or 
default in performance............. 

Where contractor's right to proceed 
is terminated liquidated damages 
accrue for additional delay in pro- 
curement of supplies elsewhere if 
contract so provides, notwithstand- 
ing procurement is by competitive 
bidding rather than by open market 


Delays—strikes—unexpected delay oc- 


casioned by inability of contractor 
to obtain materials for performance of 
contract within time fixed for com- 
pletion not a delay “due to unfor- 
seeable causes beyond the control and 
without the fault or negligence of the 
contractor, including * * * strikes,” 
as provided by contract, excusing 


Delays—unforseeable causes—where 


contractor is obligated to deliver sup- 
plies at destination, with option of 
routing, and vessel selected by him 
is delayed because of fog beyond 
scheduled destination arrival date, 
he may not be given benefit of said 
arrival date in computation of liqui- 
0 eee 
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Damages—Continued. 
Liquidated—Continued. 
Extensions of time: 

Matters of extension of time for per- 
formance of construction work in 
Panama Canal under Standard 
Government Form of Construction 
Contract are for consideration by 
General Accounting Office upon 
final payment voucher transmitted 
thereto, iquidated damage deduc- 
tions having been made from 
progress payments, and approval 
of contracting officer’s findings of 
fact, regarding delays, by Governor 
of Canal unnecessary unless upon 
appeal taken by contractor. ...... 

No authority for extension of time 
for performance under Standard 
Government Form of Construction 
Contract, the extent to which de- 
lays, for which deduction has been 
made, are excusable being for de- 
termination by the General Ac- 
counting Office after contract com- 


Requiring performance bonds and 
charging liquidated damages for de- 
lays are matters for administrative 
discretion in certain types of con- 
tracts, but discretion should be exer- 
cised before bids requested and spec- 
ifications should state definitely re- 

Default—open market purchases—first 

contractor defaulted, making it necessary 

to go into open market and contract 
with another at increased price. Second 
contractor defaulted in part. Open 
market purchase made from third party 
at price greater than that of second con- 
tractor. Liability of first contractor was 
fixed at time second contract was made, 
and that of second contractor at time 
Definite quantities—additional needs— 
where contract provides for a definite 
quantity with allowable variation the 
execution of additional contracts after the 
expiration of original contract to be effec- 
tive retroactively to date of original con- 
tract and to cover deliveries in excess of 
allowable variation is without legal effect. 

Additional needs were for inclusion in 

original invitation for bids or, if arising 

after award for advertising, in absence of 
an emergency, and award to lowest re- 
sponsible bidder. ___._.. eeu se 

Deliveries: 

Excess—no binding obligation on Dis- 
trict of Columbia to pay for envelopes 
voluntarily delivered in excess of con- 
tract requirements, but payment for 
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Deliveries—Continued. 


excess at contract price not objected to 
if there exists present contemplated 
need and prevailing price is not lower 
than at time of contract___............- 
Inferior—under contract providing that 
materials or supplies not conforming to 
specifications may be accepted at reduc- 
tion in price if public necessity requires, 
payment not authorized for articles de- 
livered, many of which do not conform 
to specifications, until other articles 
conforming to specifications are deliv- 
ered, but if rejected articles are other- 
wise suitable for use intended they may 
be actepted at reduction in price, in 
which evemt .the matter should be 
transmitted to General Accounting 
Office for direct settlement, with full 
report showing how reduced price de- 
Products of debarred bidder, where con- 
forming to specifications, may not be 
rejected if offered by a contractor inde- 
pendent of debarred bidder, nor may 
provision be included in contracts that 
deliveries will not be accepted of such 


Discounts: 


Deduction from an amount otherwise due 
contractor representing discount for 
payment within contract period on 
amount of liquidated damages assessed 
under contract, is unauthorized where 
discount period had expired previous to 
time contracting department was noti- 
fied to submit unpaid vouchers to Gen- 
eral Accounting Office for direct settle- 

Deductions, order of taking—where con- 
tractor defaults and becomes indebted 
to the Government in excess of pay- 
ments due him the United States is jus- 
tified in deducting discount provided 
for by contract prior to application of 
balance in part settlement of excess costs 
incurred by reason of default... -...... 

Quantity—where gasoline contract pro- 
vides for maximum prices on basis of 
average posted tank wagon price, in- 
cluding Federal but excluding other 
taxes, less quantity discounts, with in- 
voicing delivery provision that price be 
determined by posted tank wagon 
prices, including Federal but excluding 
other taxes, less quantity discounts, but 
subject to maximum net prices indi- 
cated therein, the invoice delivery 
price is applicable unless in excess of 
maximum price stipulated in contract 
when maximum price is for payment, 
but maximum prices not subject to 
quantity discount deduction........-_. 
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Contracts for purchase of bituminous 
coal for periods in excess of 30 days 
prohibited by the Bituminous Coal 
Conservation Act, 1935, until prices 
shall have been established as re- 
quired by said act, but an option for 
renewal at the end of each 30 days 
until prices shall have been estab- 
lished may properly be included in 
contracts. Exercise of the option will 
necessitate showing such action was 
in interest of United States. _........ 

Rule in 15 Comp. Gen. 428, that con- 
tracts for purchase of bituminous 
coal for periods in excess of 30 days are 
prohibited by Bituminous Coal Con- 
servation Act of 1935, until prices 
have been established as required 
by act, relates only to purchases 
made from producer. ...............- 

Indefinite—contract rights and obliga- 
tions should be definitely fixed at time 
contracts are executed, the matter of 
anticipated fluctuating prices to be met 
by contracts for comparatively short 
ee eee 


Exchanges: 


Old for new—advertisements for procure- 
ment of new equipment for the Gov- 
ment involving also the disposition of 
used equipment should require cash 
bids as well as trade-in allowances... _. 

Old for reconditioned engines—no objec- 
tion to procedure proposed by National 
Park Service with respect to exchange 
or trade-in of old motor vehicle engines 
for reconditioned ones involving funds 
appropriated under Emergency Relief 
Appropriation Act, 10935, procedure 
providing for securing bids for separate 
sale of old engines in addition to bids 
proposing trade-in allowance, and pro- 
viding further for covering into Treas- 
ury as miscellaneous receipt amount 
received for old engines, whether on 
separate sale or as trade-in allowance... 


Exigencies—bid evaluation—specifications 


may provide, if service needs urgent, that 
bids will be evaluated on basis of time 
required for delivery in excess of reason- 
able period specified, with comparable 
provision for liquidated damages in case 
of delay, but in no case should it be pro- 
vided that bids would be rejected if speci- 
fying period of delivery longer than 
stated in specifications unless clearly 
established that need is such Govern- 
ment’s interest would not be protected 
by evaluation over longer period ........ 


Expired—subsequent services—no suthor- 


ity for procurement of stenographic re- 
porting service by Textile Labor Rela- 
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Coal: tract on basis of emergency and adminis- 


trative determination that prices there- 
under were lower than for similar serv- 


Foreign-made products: 


Bids, acceptance of other than lowest— 
where award made to other than low 
bidder on express condition materials 
be of domestic migin, payment is un- 
authorized, in connection with deliv- 
eries of materials obtained from low 
bidder, of any amount in excess of 
quantum valebat basis, reported puri- 
fication of foreign materials in manu- 
facture of supplies delivered not being 
manufacture of materials ‘“substan- 
tially all” from supplies mined or pro- 
duced in United States as required by 


Certificates—See Certificates. 


Freight charges: 


Equalization—where prices are quoted 
f. o. b. bidders’ shipping points, bids 
proposing to equalize lowest net trans- 
portation rate available to the Govern- 
ment may be now considered even 
though such rate involves no land- 
grant deduction, provided result of 
such equalization can be determined be- 


Increased rates—payment of amount rep- 
resenting increase in freight rates in 
addition to contract price of articles de- 
livered, unauthorized in absence of con- 
tract provision therefor notwithstand- 
ing approval of rates by Interstate Com- 
merce Commission and delay in award 
on account of nonavailability of appro- 
priated funds, delay not having been 
beyond period permitted for accept- 


Land-grant—administrative action 
should be taken, if desirable, prohibit- 
ing bids which offer to equalize freight 
rates with other specified points, but in 
all cases permitting offers to equalize 
generally Government land-grant rates 
Ws CORI. ... ocd ices i. 


Guarantees—procedure in purchase of coal 


for field activities of Federal Govern- 
ment is that contemplated by Standard 
Government Forms Nos. 41 and 43. If 
needs of any particular activity require 
a certain class of coal, subject to analytical 
test, such need should be indicated in 
the advertised specifications in the form 
of guaranteed analysis requirements, and 
where deliveries are offered meeting the 
advertised requirements there is no basis 
for purchase of tria) lots for analysis test- 
ing purposes before awarding contract. ._ 


Implied—agent’s authority—where one who 


assumes to act as agent or representative 
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of the United States has no authority to 
bind the Government by express con- 
tract, no implied contract obligating the 
United States to pay for services rendered 
pursuant to his undertaking can arise... 


Increased costs: 


Defaulting contractor—under Art. 9 of 
Government standard form of ccn- 
struction contract a surety completing 
contract of its principal whose right to 
proceed was terminated, is chargeable 
with liquidated damages accrued prior 
to termination plus excess cost occa- 
sioned the Government in having work 
prosecuted to completion, but if prin- 
cipal’s right to proceed was not ter- 
minated liquidated darhages are charge- 
able to surety to date of completion_-_- 

National Industrial Recovery Act—See 
Contractors, relief, act June 16, 1934. 

Taxes imposed by Social Security and 
District of Columbia Unemploy- 
ployment Compensation Acts may not 
be included as item of cost under 
change order issued in absence of con- 
tract provision for inclusion of taxes 
subsequently imposed_................ 

Wages: 

Coal contracts stipulating definite pro- 
cedure as to filing claims for increased 
cost of production because of mine 
employees’ wage increases, no author- 
ity for substitution of report under 
preparation by certain coal operators 
for National Bituminous Coal Com- 
mission showing increased cost of 
production resulting from recent 


Where contract provides that prevesil- 
ing hourly rates prescribed under col- 
lective agreements between organized 
labor and employers shall apply if 
above the stipulated minimum rates 
as required by the contract, any in- 
creased costs due to payment of such 
higher rates are the responsibility of 
contractor where no provision is 
made for assumption thereof by 
Waited Biabee... 2.202 citsccibediéss cows 

Informal—fact that offer and acceptance by 

correspondence is made in express con- 

templation of more formal document does 
not prevent their constituting a contract. 

Marketing agreements: 

No authority for rejection of proper low 
bid for failure or refusal to comply with 
provisions of marketing agreements, 
licenses and amendments to either, 
issued under Agricultural Adjustment 


Parity payments—iiability of distillers 
for, on grain used under voluntary 
marketing agreement for distilled 
spirits industry, entered into between 
Secretary of Agriculture and represen- 
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Marketing agreements—Continued. 


tatives of industry under authority of 
Agricultural Adjustment Act, for mak- 
ing rental or benefit payments, etc., 
is unaffected by decision of Supreme 
Court of United States holding uncon- 
stitutional exaction of processing taxes 
under act. Moneys paid and payable 
thereunder are for depositing in Treas- 
ury without further diminution because 
of rental or benefit payments. ......... 


Mistakes: 


Bids: 
Relief denied: 

No authority for granting relief to 
contractor where mistake was not 
apparent upon face of bid, the 
error consisted of mistake in addi- 
tion of tabulations entering into bid 
easily discernible by the contractor 
amount of bid was not such as to 
have put contracting officer on 
notice of mistake, and alleged mis- 
take was not called to attention un- 
til after opening of bids............ 

Where manifest that bid was as in- 
tended, that bid is clear and unam- 
biguous on face, that difference 
between bid and others submitted 
is not sufficient to bave put con- 
tracting officer on notice, that bid 
was accepted in good faith, and 
that alleged mistake was not 
brought to attention of contracting 
officer until after award............ 

Where facts and circumstances such as 
to put contracting officer on notice of 
possible mistake in unit bid price, 
action with regard to award should 

be as outlined in 8 Comp. Gen. 397, 

notwithstanding specifications pro- 

vided that “in case of error in the 
extension of prices in the bid, the 
unit prices will govern’”’............. 

Where mistake in bid alleged, question 
whether bid may be changed or with- 
drawn after time fixed for opening is 
for determination by General Ac 
counting Office and not by adminis- 
trative officer, and procedure to be 
followed is that outlined in 8 Comp. 


Modification: 


Consideration—surrender of an expect- 
ancy to receive a bonus for securing 
certain options for the Government 
which could not ripen until specified 
number of options had been acquired, is 
not sufficient consideration for modifi- 
cation of original contract.............. 

Increased costs—act Aug. 14, 1935, author- 
izing Secretary of the Treasury, subject 
to prior review by Comptroller General 
to modify contract for construction of 
Department of Agriculture Extensible 
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used under voluntary marketing agree- 
ment for distilled spirits industry, en- 
tered into between Secretary of Agri- 
culture and representatives of industry 


made tax exempt effective Oct. 1, 
1935, by Revenue Act of 1935, if sold 
for exclusive use of United States, etc., 
is not required in connection with 
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Modification—Continued. Payments— Continued. 

Building to reimburse contractor for under authority of the Agricultural 

increased costs due to Government Adjustment Act, for making rental or 

delay, contemplates relief to contractor benefit payments, etc., is unaffected by 

only upon condition that work is com- decision of Supreme Court of United 

pleted in accordance with provisions States holding unconstitutional exac- 

of original contract ............-...-... 345 tion of processing taxes under act. 

No authority for rejection of bids for fail- Moneys paid and payable thereunder 

ure or refusal of bidders to agree to are for depositing in Treasury without 

modification of contracts in event sub- further diminution because of rental or 

sequent legislation shall require observ- benefit payments...................... 681 

ance of minimum wages and/or maxi- Withholding payments to architect to 

mum hours of employment and/or limi- cover claim of building contractor for 
tation as to age of employees........... 2 cost of correcting errors in drawings is 
Price: for determination of General Account- 

No objection to modification of con- ing Office. Claim for unpaid amounts 
tract for furnishing electric current if should’ be submitted to General Ac- 
substituted rates result in a saving to counting Office for final settlement.... 288 
the Government of any considerable Performance: 

Gui duceciseerhabonadensontnnn ~ we Bonds—See Bonds, performance. 

Payment may not be made for electric Damage to completed buildings—con- 
service in an amount stipulated in a tractor need not be required to repair 
substitute agreement which is in public building constructed by him 
excess of rate stated in original con- and damaged by an explosion of gas 
tract, effective ‘‘until further notice’, which entered building from a broken 
prior to date of actual receipt of sub- gas main where building was completed, 
stitute agreement by proper adminis- accepted, and occupied at time of explo- 
trative representative of Govern- sion, notwithstanding final settlement 
ctu dashuiannsdsihoinnmeeaatcee 920 under the contract was delayed because 

Offer and acceptance: of minor financial adjustments__..._... 876 
Constitute binding contract regardless of Impossibility—United States having 
whether purchase order issued there- abandoned low-cost housing and slum 
under was signed ...................... 903 clearance project in District of Colum- 
Making of, by correspondence in express bia due to fact court held condemnation 
contemplation of more formal document of land for project unconstitutional, 

does not prevent their constituting a contractor for procuring options on real 

ichntké dick btcennceusentmentaes 233 estate not entitled to payments for pre- 

Open-market purchases—Bituminous Coal liminary work performed .............. 816 
Conservation Act, 1935—purchase pro- Prior to approval—contractor who com- 
hibition clause not applicable where no mences work under accepted bid when 
contract made or required by law........ O41 specifications require approval of con- 
Options: tract by head of department is pre- 
Real estate—surrender of expectancy to sumed to have done so with knowledge 
receive a bonus for securing options for that in the event contract is disap- 

the Government which could not ripen proved no obligation is imposed upon 

until a specified number had been ac- ee 104 

quired, is not sufficient consideration Price: 

for modification of original contract... p>) Adjustment: 

Renewal—contracts for bituminous coal Deduction from bid price of amount of 

for periods in excess of 30 days are pro- tax imposed on articles under Reve- 

hibited by Bituminous Coal Conserva- nue Act of 1932, made tax exempt 

tion Act, 1935, until prices have beep effective Oct. 1, 1935, by Revenue Act 

established as required by said act, but of 1935, if sold for exclusive use of 

option for renewal to be exercised at end United States, etc., is unnecessary, 

of each 30 days until prices have been and payments for deliveries on or 

established may be included in con- after Oct. 1, 1935, under contracts 

tract. Exercise of option will necessi- entered into prior to that date should 

tate showing that action was in interest be made at contract price............ 588 

GE UNS GRRE. coccnsdscccceccess cae, Deduction from contract price of 

Payments: amount of tax imposed on articles 
Parity—liability of distillers for, on grain involved under Revenue Act of 1932, 
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Adjustment—Continued. 
purchases from retailers, it not ap- 
pearing that prices included said tax 
paid by contractor for which refund 
could be obtained ................... 

Exemption effective Oct. 1, 1935, from 
taxes imposed by Revenue Act of 
1932, provided for certain articles by 
the Revenue Act of Aug. 30, 1935, is 
such change in applicable taxes within 
meaning of clause in contracts for 
such articles providing for price ad- 
justments should other taxes or 
charges be imposed or changed by 
Congress and prices on such articles 
delivered subsequent to Oct. 1, 1935, 
should be adjusted accordingly ...... 

Payments under contracts resulting 
from specifications providing for in- 
clusion in bid prices of Federal taxes 
imposed prior thereto, and involving 
supplies and materials to which proc- 
essing taxes under Agricultural Ad- 
justment Act were applicable, are 
authorized at contract prices where 
contractors are not ‘‘processors’’, but 
in case of contractor ‘‘processors’’ who 
because of injunctions obtained by 
them did not actually pay such taxes 
into Treasury, there should be deduc- 
tion from contract price or recovery 
by set-off of amount equal to tax not 


Prices should not be decreased by 
amount of excise taxes imposed by 
Revenue Act of 1932 on materials in- 
volved and later removed by law if 
sold for exclusive use of United States, 
etc., where decrease not expressly pro- 
vided for in contract................- 

Tax statement in contractor's certified 
voucher may be accepted for tax de- 
duction purposes in connection with 
tax imposed by Revenue Act of 1932, 
if difficult or impossible to determine 


Under contract providing that mate- 
rials or supplies not conforming to 
specifications may be accepted at 
reduction in price if public necessity 
requires, payment not authorized for 
articles delivered, many of which do 
not conform to specifications, until 
other articles conforming to specifica- 
tions are delivered, but if rejected 
articles are otherwise suitable for use 
intended they may be accepted at 
reduction in price, in which event the 
matter should be transmitted to 
General Accounting Office for direct 


Vendors unwilling to allow contract 
price deductions for taxes imposed by 
the Revenue Act of 1932 later made 
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Adjustment—Continued. 
inapplicable to articles involved, 
should be required to state whether 
such tax was considered in arriving at 
bid price, and whether claim has been 
or will be made for exemption from, 
credit for, or refund of tax involved.. 

Where contracts executed prior to act of 
August 30, 1935, contain price adjust- 
ment clause in case of tax changes ap- 
plicable thereto the price may be re- 
duced by an amount equal to taxes 
made inapplicable by said act, and 
refusal or objection of the contractor 
to deduction is not for consideration -. 

Minimum: 

Coal contracts with producers subse- 
quent to Oct. 2, 1933, and prior to 
Aug. 30, 1935, are automatically in- 
validated by sec. 12, Bituminous Coal 
Conservation Act of 1935, if prices are 
below minimum for current sale as 
at May 27, 1935, under former bitu- 
minous coal code pursuant to National 
Industrial Recovery Act, and also 
below minimum price established 
under Bituminous Coal Conserva- 
SESSA st reer 

Sec. 12, Bituminous Coal Conserva- 
tion Act, 1935, providing with certain 
exceptions that no coal may be deliv- 
ered under contract made prior to 
eflective date of act at price below 
minimum at time of delivery as 
established purusant to part II of 
sec. 4 of act, applies to prices and 
contracts of producers only......... 

Procurement Division clearance—pur- 
chases from other than General Supply 
Schedule contractors unauthorized in 
absence of showing that scheduled furni- 
ture would not meet needs of agency con- 
cerned, and clearance of Procurement 
Division ineffective where such purchase 
is virtually on open market basis........ 

“Public work, or service’; 

Bituminous Coal Conservation Act, 1935: 

Contracts for purchase of packing house 
and dairy products are not within sec. 
14 (b) of act, supra, and bid from 
which deleted a provision that con- 
tractor agrees to buy no bituminous 
coal to use on or in carrying out con- 
tract from any but a code producer 
may be considered with other bids. . 

Contracts for supplying electric, gas, 
water or steam services to Govern- 
ment buildings or leased quarters are 
contracts for ‘‘public work or service”’ 
within sec. 14 (b) of act, supra, and 
must contain provision that contrac- 
tor will buy ne bituminous coal to use 
on or in carrying out contract from 
any but a code member producer.... 
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‘Public work, or service’”’—Continued. 
Bituminous Coal Conservation Act, 


1935—Continued. 

Purchase of supplies, material, or equip- 
ment is not contract for ‘‘public work 
or service” within sec. 14 (b) of act, 
supra, but contracts providing for 
manufacture of equipment under 
Government specifications and super- 
vision are contracts for “(public work 
or service” and any constructive work 
of public character is “‘public work” 


within the statute.......-.........-- 717 * s 
Reformation—administrative officers of the eg aaa “ . ceca tan ao 
Government not authorized to reform tract from any but a code producer 
pena patho Scalp wicap 9. vi may be considered with other bids.. $86 
being for General Accounting Office... _. 238 Leases of privately-owned land for 
Release under seal of all claims against the matntenance o wide to air navigation, 
Government arising under a contract involving no maintenance on a of 
upon payment of balance due completing lessee of wee are mot eae ‘tor 
surety is final and conclusive. ......-.--- 939 any public work, or service” within 
Rental-purchase—acceptance of other than Beaninses Cost Conservation Act as 
lowest bid—unauthorized in connection of Ane. 30, ar Se eha NEES en pS sews 576 
with rental-purchase of calculating ma- Provision prohibiting contractors from 
chine, notwithstanding higher bid purchasing bituminous coal from 
accepted might prove to be the lowest bid other than a code member in carrying 
because of rental payment application to outa Government contract should be 
purchase price provisions of bids_....._- 1136 omitted from invitations to bid in 
“Service”—Bituminous Coal Conservation making purchases of provisions in the 
Act, 1935—purchase prohibition clause future. Where bids have been sub- 
required by sec. 14 (b) of act is for inclu- mitted in some of which the provision 
sion in any contract in which performance has not been deleted and contract has 
of service, as term is ordinarily used, is not yet been awarded there should be 
predominant aspect, including contracts rejection of all bids and readvertise- 
for repairs and alterations to buildings, ment. In purchases of classes to 
but not including concession contracts.. 893 which the prohibitive provision 
Signatures: applies, deletion of provision justifies 
Agents—all contracts with the United disregarding bid in making award... 544 
States should be in name of principal Delivery—where specifications notified 
but an agent may submit bids and sign prospective bidders that bids were to be 
contracts on behalf of principal upon submitted f. o. b. bidders’ shipping 
filing properly executed power of attor- point and f. o. b. Government destina- 
ney from principal..................-.. 566 tions, with right reserved to accept 
Fact that successful bidder did not sign either bid and require shipments by 
formal contract does not prevent Government bills of lading, award may 
recovery by United States for damages be made on basis of f. 0. b. Government 
sustained by reason of breach or failure destination, with shipments on Govern- 
Cnn si cee cots 564 ment bills of lading, and deduction 
Specifications: from bid price is for determination on 
Automobiles: ‘ basis of commercial cost of transporta- 
Establishing of list price groups as a tion from bidder’s shipping point to 
means of determining cars meeting Government destination............-- 332 
particular service requirements, and Freight charges -administrative action 
stating of an approximate minimum should be taken, if desirable, prohibit- 
price in advertised specifications are ing bids which offer to equalize freight 
without legal justification............ 1103 rates with other specified points, but in 
Suggesting of approximate weights and all cases permitting offers to equalize 
wheel bases in automobile specifica- generally Government land-grant rates 
tions authorized where service with competitors. .............-....--. 45 
requirements are such as justify pur- Incorrect—where contractor defaults and 
chase of cars of a certain weight class. 1085 upon read vertisement on identical spec- 


Bituminous Coal Conservation Act, 1935: 
Contract for purchase of provisions not 
a contract “for any public work, or 
service’ within Bituminous Coal 
Conservation Act, 1935, requiring 
inclusion of a provision that contrac- 


1935—Continued. 
tor will buy no bituminous coal in 
carrying out such contract from any 
but a code member, and deletion by 
bidder of such provision does not 
justify rejection of bid. __...........- 544 
Contracts for purchase of packing house 
and dairy products are not within 
sec. 14 (b) of act, supra, and bid from 
which deleted a provision that con- 


ifications award is made to another at a 
higher price, but the second contract 
could not be performed because of de- 
fective specifications, there is no basis 
on which to raise a charge for nonper- 
formance against original contractor.. 564 
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Specifications—Continued. 
Indefinite—provision in contract that 

“Performance bond in the form of a 

certified check for 25% of the amount of 

bid may be required, with liquidated 

damages of $10.00 per day for delays be- 

yond the delivery date specified’ is 

objectionable because of uncertainty, 

indefiniteness, and unfairness to bid- 
Milk licenses and agreements: 

Inclusion in specifications and con- 
tracts for milk and its products, of 
clause requiring contractors’ com- 
pliance with price schedules to be 
paid producers, made effective by 
Secretary of Agriculture, subsequent 
to submission oi bids is unauthorized. 
Acceptable clause suggested......... 

Procedure in awarding contracts in 
cases of immediate need where speci- 
fications contained marketing agree- 
ment compliance and price adjust- 
ment clause set out in Procurement 
Division Circular 89. Use of clause in 
Government contracts should be dis- 
continued 

Restrictive: 

Acceptance of bid offering engines of 
less cubic inch piston displacement 
than stated in specifications as being 
adequate, with alternate subordi- 
nate provision for amtulances ade- 
quate for needs of the Government, 
shows that specifications were too re- 
SII cnnicsncnnenietiintedivintiat aianamehitneaton 

All bids containing marketing agree- 
ment compliance and price adjust- 
ment clause set out in Circular Letter 
89 of Procurement Division should be 
rejected and readvertisement had. 
Provision approved in 13 Comp. 
Gen. 181 for inclusion in proposals and 
contracts for agricultural commodi- 


Automobile contract invalid if awarded 
on de luxe type specifications - -...... 
In absence of public need, restriction in 
competition for stenographic report- 
ing to stenotype operators is not com- 
Pliance with sec. 3709, R. 8.........- 
Invitations for bids involving use of pub- 
lic roads for exclusive purpose of 
transporting Federal supplies in a 
State imposing a license on truck 
lines, may not be restricted to firms 
or individuals having such State 
No authority for, under sec. 9 (b) of 
Tennessee Valley Authority Act, as 
amended by act of Aug. 31, 1935_.... 
No statutory authority for inclusion in 
advertised specifications for overhaul 
of aircraft engines for Bureau of Air 
Commerce, of provision limiting com- 
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Restrictive—Continued. 


petition to bidders who have previ- 
ously received approval of that 
Service requirements—Award to other 
that low bidder on basis that product 
of low bidder, though meeting specifi- 
cations as to weight, power, speed, load, 
and performance capacity, was not satis- 
factory for particular use contemplated, 
is unauthorized where advertised truck 
specifications failed to set forth any 
extraordinary service needs, and pay- 
ments may not be made under award 
in excess of low bid 


Subject matter: 


Ambulances-—acceptance of bid offering 
engines of less cubic inch piston dis- 
placement than stated in specifications 
as being adequate with alternate sub- 
ordinate provision for ambulances ade- 
quate for needs of the Government, 
shows specifications were too restrictive. 

Automobiles: 


Contract invalid if awarded on de luxe 
type specifications................... 
Establishing of list price groups as a 
means of determining cars meeting 
particular service requirements, and 
stating of an approximate minimum 
price in advertised specifications are 
without legal justification ._........- 
Purchase of higher priced heavy-weight 
car unauthorized where service needs 
indicate car of medium class will suf- 
fice notwithstanding higher priced 
car is within $750 statute limitation_. 
Suggesting of approximate weights and 
wheel bases in automobile specifica- 
tions authorized where service re- 
quirements are such as justify pur- 
chase of cars of a certain weight class. 
Barrels—under contract providing that 
materials or supplies not conforming to 
specifications may be accepted at re- 
duction in price if public necessity re- 
quires, payment not authorized for 
articles delivered, many of which do 
not conform to specifications, until 
other articles conforming to specifica- 
tions are delivered, but if rejected 
articles are otherwise suitable for use in- 
tended they may be accepted at reduc- 
tion in price, in which event the matter 
should be transmitted to General Ac- 
counting Office for direct settlement. .. 
Blades, hack saw—Fact that successful 
bidder did not sign formal contract 
does not prevent recovery by the 
United States for damages sustained by 
reason of breach or failure to perform. 
Where contractor defaults and upon 
readvertisement on identical specifica- 
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tions award is made to another at a 

higher price, but the second contract 

could not be performed because of 

defective specifications, there is no 

basis on which to raise a charge for non- 

performance against original contractor. 
Building construction: 

Act Aug. 14, 1935, authorizing Secre- 
tary of the Treasury, subject to prior 
review by Comptroller General, to 
modify contract for construction of 
Department of Agriculture Extensi- 
ble Building to reimburse contractor 
for increased costs due to Govern- 
ment delay, contemplates relief to 
contractor only upon condition that 
work is completed in accordance 
with original contract..............-- 

Additional units not in contemplation 
at time of original contract may not 
be constructed by present contractor 
without submitting matter to com- 


Under art. 9 of Government standard 
form of construction contract a surety 
which completed contract of its 
principal whose right to proceed had 
been terminated is chargeable with 
liquidated damages accrued prior to 
termination and with excess cost oc- 
casioned the Government in having 
work prosecuted to completion...... 

Where bidding and contracting for 
construction of public building were 
on basis that certain mentioned con- 
ditions might occur justifying exten- 
sion of working hours, there is no 
objection to such extension from 30 
to not more than 40 hours per week, 
for period of labor shortage, if deter- 
mined that there actually exists 
shortage of such character as to 
endanger contractor's ability to 
complete its contract within time 
Withholding of payments to architect 

to cover claim of building contractor 
for cost of correcting errors in draw- 
ings is for determination of General 
Accounting Office. Claim for unpaid 
amounts should be submitted to 
General Accounting Office for final 
Se metaresceneataeee 

Castings, bronze—award clearly contin- 
gent does not constitute acceptance 
and acceptance of low bid received in 
connection with specifications adver- 
tised after rejection of former bids is 


Chemicals—where award made to other 
than low bidder on express condition 
that materials be of domestic origin, 
payment is unauthorized, in connec- 
tion with deliveries of materials ob- 
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tained from low bidder, of any amount 

in excess of quantum valebat basis, 

reported purification of foreign materi- 
als in manufacture of supplies delivered 
not being manufacture of materials 

“substantially all’”’ from supplies mined 

or produced in United States as required 

by act Mar. 3, 1933____-. 

Coal: 

Contracts for periods in excess of 30 
days prohibited by Bituminous 
Coal Conservation Act, 1935, until 
prices have been established as 
required by said act, but option for 
renewal to be exercised at end of each 
30 days until prices have been estab- 
lished may be included in contract. 
Exercise of option will necessitate 
showing such action was in interest 
of the United States................. 

Contracts stipulating definite proced- 
ure as to filing claims for increased 
cost of production because of mine 
employees’ wage increases, no author- 
ity for substitution of report under 
preparation by certain coal operators 
for National Bituminous Coal Com- 
mission showing increased cost of 
production resulting from recent 


Contracts with producers subsequent 
to Oct. 2, 1933, and prior to Aug. 30, 
1935, are automatically invalidated 
by sec. 12, Bituminous Coal Con- 
servation Act of 1935, if prices are 
below minimum for current sale as 
at May 27, 1935, under former Bitu- 
minous coal code pursuant to Na- 
tional Industrial Recovery Act, and 
also below minimum price established 
under Bituminous Coal Conserva- 


No bituminous coal may be purchased 
by United States unless producer has 
complied with code set out in sec. 4, 
Bituminous Coal Conservation Act, 


No legal authority for qualifying pro- 
vision required in every Government 
contract for any public work or serv- 
ice that contractor will buy no bitu- 
minous coal to use on or in carrying 
out contract from any producer except 
he be a member of code set out in Bi- 
tuminous Coal Conservation Act of 


Procedure in purchase of coal for field 
activities of the Government is that 
contemplated by Standard Govern- 
ment Forms Nos. 4land 43. If needs 
of particular activity require certain 
class of coal, subject to analytical test, 
such need should be indicated in spec- 
ifications in the form of guaranteed 
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CONTRACTS—Continued. 


Subject matter—Continued. 
Coal—Continued. 
analysis requirements, and where de- 
liveries are offered meeting advertised 
requirements there is no basis for pur- 
chase of trial lots for testing purposes 
before awarding contract ...........- 
Purchase of supplies, material, or equip- 
ment is not contract for ‘“‘public work 
or service’ within sec. 14 (b), Bitumi- 
nous Coal Conservation Act of 1935, 
but contracts providing for manufac- 
ture of equipment under Government 
specifications and supervision are con- 
tracts for “public work or service’’, 
and any constructive work of public 
character is ‘public work” within the 
Rule in 15 Comp. Gen. 428, that con- 
tracts for purchase of bituminous coal 
for periods in excess of 30 days are 
prohibited by Bituminous Coal Con- 
servation Act of 1935, until prices have 
been established as required by act, 
relates only to purchases made from a 
I ic che cauitssrisctenticbetbhon 
Sec. 12, Bituminous Coa] Conservation 
Act of 1935, providing with certain 
exceptions that no coal may be deliv- 
ered under contract made prior to ef- 
fective date of act at price below mini- 
mum at time of delivery as established 
pursuant to part II of sec. 4 of act, ap- 
plies to prices and contracts of pro- 
Sec. 14 (b), Bituminous Coal Conserva- 
tion Act of 1935, does not preclude 
purchase of bituminous coal by con- 
tractor for any public work or service 
from a dealer as distinguished from a 
producer, his agent, subsidiary, mar- 
keting agency, etc., and in dealer pur- 
chases it need not be required that 
the coal be produced by a code mem- 


Where contractor defaults and becomes 
indebted to the Government thereby 
in excess of payments remaining due 
under the contract, the United States 
is justified in deducting discount pro- 
vided by contract prior to application 
of balance in part settlement of excess 
costs incurred by reason of default --. 

Construction work—Appropriation un- 
der which contract made is not available 
for payment of damages in form of claim 
by contractor for increased costs based 
on alleged erroneous or unauthorized 
requirement of administrative officer in 
charge of work, unless damages are 
provided for in appropriation; matter 
whether United States may be found 
liable for damages for breach of contract 
in the courts being wholly different from 
availability of existing appropriation 
for payment of damages. ...........-.- 
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Subject matter—Continued. 


Dairy products—bids containing market- 
ing agreement compliance and price 
adjustment clause set out in Circular 
letter 89 of Procurement Division, 
should be rejected and readvertisement 
had. Provision approved in 13 Comp. 
Gen. 181, for inclusion in proposals and 
contracts for agricultural commodities_ 

Electricity—no legal objection to modifi- 
cation of contract for electric current if 
substituted rates result in saving to the 
Government of any considerable 


Empty containers—under contract pro- 
viding for loan free up to 30 days and for 
rental beyond the free period, vouchers 
for rental should show data to enable 
ascertaining of free period as well as 
period for which rental is charged_-.-.- 

Enamel, lacquer—first contractor de- 
faulted, making it necessary to go into 
open market and contract with another 
at increased price. Second contractor 
defaulted’ in part. Open market 
purchase made from third party at a 
price greater than that of second con- 
tractor. Liability of first contractor 
was fixed at time second contract was 
made, and that of second contractor at 
time third contract was made. - -.-..--. 

Engines—no objection to procedure pro- 
posed by National Park Service with 
respect to exchange or trade-in of old 
motor vehicle engines for reconditioned 
ones involving funds appropriated 
under Emergency Relief Appropriation 
Act of 1935, procedure providing for 
securing bids for separate sale of old 
engines in addition to bids proposing 
trade-in allowance, and providing 
further for covering into Treasury as 
miscellaneous receipt the amount re- 
ceived for old engines, whether on sepa- 
rate sale or as trade-in allowance... ..-- 

Envelopes: 

No binding obligation on District of 
Columbia to pay for envelopes volun- 
tarily delivered in excess of contract 
requirements, but payment for excess 
at contract price not objected to if 
there exists present contemplated need 
and prevailing price not lower than at 


Provisions of act Jan. 12, 1895, authoriz- 
ing Postmaster General to enter into 
contracts for furnishing all envelopes 
required by the Government are 
mandatory except when otherwise 
provided by law or when need will 
not permit of delay incident to this 
source of procurement .........------ 

Fish—Government’s right to assert 
breach of warranty by deduction from 
purchase price is not waived by failure 
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CONTRACTS— Continued. 
Subject matter—Continued. 


to notify contractor of defect in quality, 
where such notice not specifically pro- 
vided for, nor by acceptance of delivery 
of quantity shown on waybills without 
protest and failure to reject supplies for 
noncompliance with specifications - -- -- 
Gasoline—where contract provides for 
maximum prices on basis of average 
posted tank wagon price including 
Federal but excluding other taxes, less 
quantity discounts, with invoicing 
delivery provision that price be deter- 
mined by posted tank wagon prices in- 
cluding Federal but excluding other 
taxes less quantity discounts, but subject 
to maximum net prices indicated therein, 
the invoice delivery price is applicable 
unless in excess of maximum price stipu- 
lated in contract when maximum price 
is for payment, but maximum prices 
not subject to quantity discount deduc- 
tion, and Federal tax need not be 
eliminated from price paid under either 
provision of contract...............-.... 
Hoppers—contractor not entitled under 
act June 16, 1934, to reimbursement of 
increased costs where there was no ap- 
plicable approved code of fair competi- 
tion and no signing of an agreement 
with the President, notwithstanding 
there was no formal way of subscribing 
to such agreement ..................... 


Jam—payment of amount representing 


increase in freight rates in addition to 
contract price of articles delivered, un- 
authorized in absence of contract pro- 
vision therefor notwithstanding ap- 
proval of rates by Interstate Commerce 
Commission and delay in award on 
account of nonavailability of appropri- 
ated funds, delay not having been be- 
yond period permitted for acceptance of 


Lamp changers—specifications may pro- 
vide, if service needs urgent, that bids 
will be evaluated on basis of time re- 
quired for delivery in excess of reason- 
able period specified, with comparable 
provision for liquidated damages in 
case of delay, but in no case should it be 
provided that bids would be rejected if 
specifying period of delivery longer than 
stated in specifications unless clearly 
established that Government's interest 
would not be protected by evaluation 
of bids over longer period............--. 

Lockout houses—provision in contract 
that “Performance bond in the form of 
a certified check for 25% of the amount 
of bid may be required, with liquidated 
damages of $10 per day for delays be- 
yond the delivery date specified”’ is ob- 
jectionable because of uncertainty, in- 
definiteness, and unfairness to bid- 
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Subject matter—Continued. 


Lumber: 

Only such increased costs as resulted 
directly from Code and Presidential 
Agreement compliance are reimburs- 
able under act June 16, 1934. Where 
claimant acted as dealer only in per- 
formance of contract and not as man- 
ufacturer or processor and had not 
contracted for purchase of material 
from manufacturer or processor prior 
to June 16, 1933, he is not entitled to 
alleged increased costs-..........-.-- 


Unless provided otherwise the werds 
“about” and “more or less’’, in con- 
tracts by the Government in connec- 
tion with specified quantities, provide 
against accidental and not material 
variations, and a trade definition per- 
mitting variation of 10 per cent is not 
effective to change or vary the con- 


Where mistake in bid alleged, question 
whether bid may be changed or with- 
drawn after time fixed for opening is 
for determination by General Ac- 
counting Office and not by adminis- 
trative officer, and procedure to be 
followed is that outlined in 8 Comp. 


Machine, milling, ete.—where in & con- 
tract containing a provision for liqui- 
dated damages the blank space in 
printed portion regarding delivery is in 
conflict with time specified in separate 
typewritten proposal signed by contrac- 
tor and specifically incorporated in con- 
tract, the delay in delivery is deter- 
mined by date specified in signed type- 
written porposal............ oA eet BB 

Mail handling equipment—under Public 
Resolution 65, Aug. 29, 1935, reduction 
in bid price because of elimination of 
code compliance is subject to approval 
of Comptroller General and price re- 
duction agreement should be reached 
before entering into contract. Ifadjust- 
ment has been reserved until after per- 
formance, final payment voucher 
should be forwarded to General Ac- 
counting Office for direct settlement. 


Meat products: 

Elimination in bid of provision requir- 
ing compliance with any marketing 
agreements and/or licenses approved 
and executed by the Secretary of 
Agriculture justifies rejection of bid-. 

Elimination in bid of request that bids 
be submitted subject to modification 
on basis of subsequently enacted leg- 
islation effecting changes in minimum 
wages and/or maximum hours of em- 
ployment, is not material, and bid 
BRIO noc ccccctcncsccee 
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CONTRACTS—Continued. 
Subject matter—Continued. 





Meat products—Continued. 

Provisions in bid expressly excluding 
all references to processing tax be- 
cause legality of such tax “is now in 
the courts”, submitted in connec- 
tion with advertised specifications 
containing provisions with reference 
to such tax changes made “by the 
Congress’’, are not material, and bid 
may be considered................... 

Milk: 

Contract rights and obligations should 
bg definitely fixed at time contracts 
are executed, the matter of antici- 
pated fluctuating prices to be met 
by contracts for comparatively short 

Inclusion in specifications and contracts 
for milk and its products, of clause 
requiring contractors’ compliance 
with price schedules to be paid pro- 
ducers, made effective by Secretary 
of Agriculture subsequent to sub- 
mission of bids is unauthorized. 
Acceptable clause suggested - ........ 

Procedure in awarding contracts in 
cases of immediate need where 
specifications contained marketing 
agreement compliance and price ad- 
justment clause set out in Procure- 
ment Division Circular 89. Use of 
such clause to be discontinued-.--.-..-. 

Motor parts—prices should not be de- 

creased by amount of excise taxes im- 

posed by Revenue Act of 1932 on mate- 

rials involved and later removed by 
law if sold for exclusive use of United 

States, etc., where decrease not ex- 

pressly provided for in contract........ 

Options on real estate: 

Surrender of expectancy to receive a 
bonus for securing options for the 
Government which could not ripen 
until a specified number had been 
acquired, is not sufficient considera- 
tion for modification of original con- 

United States having abandoned low- 
cost housing and slum clearance proj- 
ect in District of Columbia, con- 
tractor for procuring options on real 
estate not entitled to payments for 
preliminary work performed.....-... 

Packing house products: 

Deletion by low bidder of provision 
for readjustment of prices on basis of 
subsequent taxes made effective does 
not justify rejection of bid ........... 

Products of debarred bidder may not be 
rejected if offered by contractor inde- 
pendent of debarred bidder, nor may 
provision be included in contracts 
that deliveries wil] not be accepted of 
products of such bidder-............. 
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Pipe, 


Subject matter—Continued. 
Paper: 


Contractor not relieved from alleged 
mistake in bid where manifest that 
bid was as intended, that bid is clear 
and unambiguous on face, that dif- 
ference between bid and others sub- 
mitted is not sufficient to have put 
contracting officer on notice, that bid 
was accepted in good faith, and that 
alleged mistake was not brought to 
attention until after award -.-........ 

Sec. 4, act Jan. 12, 1895, does vot pro- 
vide for splitting awards of contracts 
for paper for use of Government 
Printing Office where identical bids 
submitted on identical qualities of 
paper. Awards should be by lot-.-. 

culvert—proper administrative 

action should be taken, if desirable, 
prohibiting bids which offer to equalize 
freight rates with other specified points, 
but in all cases permitting offers to 
equalize generally Government land- 
grant rates with competitors.........-. 


Plates, steel—where contractor is obli- 


gated to deliver supplies at destination, 
with option of routing, and vessel se- 
lected by him is delayed because of fog, 
etc., beyond scheduled destination 
arrival date, he may not be given bene- 
fit of said arrival date in computation of 
liquidated damages for delays not- 
withstanding delays were beyond his 
control and without negligence or fault 


Pork products: 


Deletion by bidder of provision in invi- 
tation for bids that processing taxes 
should not be included in prices bid, 
does not require rejection of bid, but 
no officer should make any affidavit 
-that amount of tax was not included 
in purchase price, so as to enable 
dealer to obtain refund of tax......-- 

Deletion by bidders, in connection with 
bids for periods to include Dec. 31, 
1935, of provision that prices bid 
should include any Federal tax 
applicable to supplies involved, sub- 
ject to adjustment in case of sub- 
sequent legislative change in tax, does 
not require rejection of bids......... 


Public Utilities services: 


In absence of competition no objection 
to agreements for public utilities 
services at stipulated rates “until 
further notice’, without necessity for 
new agreements or annual renewals 
except to cover changes in rates or 
service unless interests of Govern- 
ment require otherwise in a particular 


Payment may not be made for electric 
service in an amount stipulated in 
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Subject matter—Continued. 


INDEX-DIGEST 


CONTRACTS—Continued. 
Subject matter—Continued. 


Public Utilities services—Continued. 
substitute agreement which is in 
excess of rate stated in original 
contract, effective “until further 
notice”, prior to date of actual receipt 


for particular use contemplated, is un- 
authorized where advertised truck 
specifications failed to set forth any 
extraordinary service needs, and pay- 
ments may not be made under award 


of substitute agreement by proper in excess of low bid_.........-..----..- 640 
administrative representative of Undershirts—unexpected delay due to 
POIEIE so xcicensvetpereneccees 920 inability of contractor to obtain mate- 
Roof, corrugated asbestos—where speci- rials within time fixed for completion, 
fications notified prospective bidders due to strikes in plants of manufac- 
that bids were to be f. o. b. bidder’s turers is not delay ‘‘due to unforesee- 
shipping point and f. o. b. Government able causes beyond the control and 
destination, with right reserved to without the fault or negligence of the 
accept either bid and require shipments contractor, including * * * strikes’’, 
on Government bills of lading, award excusing nonperformance, and liqui- 
may be made on basis of f. o. b. Govern- dated damages are chargeable to con- 
ment destination, with shipments on tractor for delay in completion......... 313 
Government bills of lading, and deduc- Wire—payment to contractor not author- 
tion from bid price is for determination ized of amount representing processing 
on basis of commercial cost of trans- taxes alleged paid by manufacturer of 
portation from biddders’ shipping point product sold to contractor and by said 
to Government destination...........-. 332 contractor furnished the Government 
Sand—where facts and circumstances notwithstanding amount of tax was 
such as to put contracting officer on billed contractor separately...........- 516 
notice of possible mistake in unit bid Termination: 
price, action with regard to award Completion by surety—under art. 9 of 
should be as outlined in 8 Comp. Gen. Government Standard Form of Con- 
397, notwithstanding specifications struction Contract a surety completing 
provided that “‘in case of error in the contract of its principal whose right to 
extension of prices in the bid, the unit proceed was terminated, is chargeable 
DUNSES WE IEE 6 cite ccsnccesnceess 746 with liquidated damages accrued prior 
Spark plugs—Payment unauthorized for to termination plus excess cost occa- 
supplies purchased under standard sioned the Government in having work 
specifications and drawing without prosecuted to completion, but if princi- 
advertising, originally explained on pal’s right to proceed was not termi- 
basis of “sole manufacturer’”’ but later nated liquidated damages are chargeable 
approved by administrative certificate to surety to date of completion........ 913 
as for experimental purposes under Contractor whose right to proceed has 
sec. 10 (k), Air Corps Act July 2, 1926, been terminated is not entitled to credit 
attempted ratification months later not for or direct payment of a saving to the 
being sufficient to make purchase legal Government because of reletting con- 
if, in fact, in its inception illegal - -.- ~~ 618 tract at a lower price. .............---- 903 
Statistical tabulations—Securities and Death—contract with a partnership for 
Exchange Commission unauthorized to furnishing stenographic reporting serv- 
ee Seieeieniminéiile 951 ices is not terminated by the death of 
Stenographic reporting—death of one CIR ss seiidsis oh dae se sen gciscdne 169 
partner does not terminate contract Where contractor's right to proceed is ter- 
SS SEEN 169 minated liquidated damages accrue for 
Tires and tubes—no objection to multiple additional delay in procurement of the 
award of contracts where bids are iden- supplies elsewhere if contract so pro- 
tical as to price and quality but bidders vides, notwithstanding procurement is 
have different distributing points by competitive bidding rather than by 
which makes it advantageous to accept open market purchase.........--..---- 903 
a number of such bids for delivery of Tests—coal—procedure in purchase of coal 
GE ipactivetvendiievsancatintniten 766 for the field activities of the Government 
Transit, precision—failure of bidder to is that contemplated by Standard Gov- 
furnish certain data with its bid does ernment Forms 41 and 43. Ifneeds of any 
not require immediate rejection. Re- particular activity require certain class of 
sponsibility of contracting officer dis- coal such need should be indicated in the 
CE tesindentnegnsvucertichbacndre 107 specifications in the form of guaranteed 
Trucks—award to other than low bidder analysis requirements, and where de- 
on basis that product of low bidder, liveries are offered meeting the require- 
though meeting specifications as to ments there is no basis for purchase of 
weight, power, speed, load, and per- trial lots for testing purposes before 
formance capacity, was not satisfactory awarding contract .........-- acne iis 340 
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CONVENTIONS, ASSOCIATIONS, 
CONFERENCES, AND CON- 
GRESSES: 


Associations — livestock—membership—fee 
not payable from appropriation for devel- 
oping agriculture and stock raising among 
Indians, notwithstanding membership is 
to be carried in the name of the Indian 





See also Traveling expenses. 
CORPORATIONS: 


Federal: 
Employees’ compensation—computed on 
basis of 30 days for each calendar month. 
State license—exaction by a State of fee 
for qualifying Electric Home and Farm 
Authority is unauthorized, and State 
interference with its business should be 
reported to Attorney General of United 

Private—administrative expenses—funds 
made available by sec. 32, act of Aug. 24, 
1935, for payment of benefits and indemni- 
ties in connection with plan for exporta- 
tion and diversion of substandard prunes 
are not available for administrative and 
overhead costs of operation of a private 
corporation organized for that purpose-.. 

COURTS: 

Clerks (law)—appointment—law clerks to 
judges of United States Court of Appeals 
for District of Columbia are not employed 
in any office or duty in the court within 
inhibition of act Mar. 3, 1911, against em- 
ployment of certain relatives of judges. _- 

Costs—special masters—injunction pro- 
ceedings brought by Securities and Ex- 
change Commission—fees of special mas- 
ters approved by the court—when pay- 
able from commission's appropriation ___. 

Judgments—costs—no United States liabil- 

‘ ity for, in suits against Government 
officers and employees individually or as 
such unless certificate of probable cause 
issued in which event procedure is for 
reporting same to Congress unless appro- 
priation specifically available for payment 


Supreme Court, United States—reports— 
special statutory provisions relative to 
price to be charged the public are not 
affected by sec. 307, act June 30, 1932..._. 

COURTS-MARTIAL: 

Bee Pay. 

CUBA: 

Taxes—transportation—tax imposed by 
Cuban Government may be paid under 
the appropriation chargeable with the 


DAMAGES: 
See Contracts; Property, private; Property, 
public. 
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DECEDENTS, ESTATES OF: 
Administrators, public—may be paid 
awards under adjusted compensation 
certificates where there exist assets of the 
estate other than proceeds of such cer- 
tificates, and claims against the estate to 

DOR iiicinntdSndavendctliacttice 

Assets: 

Checks—corn-hog reduction contracts. 
Check issued in amount shown by 
record at the time to have been correct 
but subsequently cancelled because of 
payee’s death may reissue to repre- 
sentative of deceased only in correct 


Sugar beet payments—at death of con- 
tractor payments should be made to 
contractor’s estate and not third party 
designated in the contract--._-.......-. — 

Civilian employees—compensation—proce- 
dure, effective July 1, 1936, for pay roll 
payments by disbursing officers, cover- 
ing period within which employee dies, 
in view of amendment of Civil Retire- 
ment Act by act June 22, 1934, author- 
izing designation of beneficiaries to re- 
ceive retirement deductions with interest, 
and for payments to employee's estate on 
direct settlement by General Accounting 


Social security beneficiaries—settlement of 
estates—payments to estates authorized 
without administration where $500 or less, 
but laws of decedent’s domicile control- 
ling in matters of payment of claims and 
SEER 00 DIES. ..nccccqevasveacecece 


DELEGATION OF AUTHORITY: 


Administrative officers: 

Foreign-made products—finding required 
by sec. 2, act Mar. 3, 1933, that articles, 
materials, or supplies to be used for 
public purposes, or those from which 
they are manufactured, are not mined, 
produced, or manufactured in United 
States in sufficient and reasonably 
available commercial quantities, etc., 
may be made by subordinate officers 
specifically designated by heads of de- 
partments, but determination is suffi- 
cient only so long as finding continues 


Joint Resolution of Mar. 28, 1918, does 
not authorize Secretary of Interior to 
delegate to Assistant authority to sign 
orders entitling employees to travel 
and other expenses on transfer between 
a gel ase 

Securities and Exchange Commission— 
authority of, to make appointments in 
District of Columbia may not be dele- 
gated to a subordinate. Salary pay- 
ments to employees so appointed not 
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DEPARTMENTS AND _ ESTAB- Page | DEPARTMENTS AND _ ESTAB- Page 
LISHMENTS: LISHMENTS— Continued. 


Heads: Services between—Continued. 
Authority: Appropriations, transfer of—Continued. 


Act Mar. 4, 1911, relative to transfers 
of Agriculture Department employees 
between permanent duty stations at 
Government expense not having spec- 
ified charges which may be included 
in transportation of personal effects 


Funds allocated to Department of In- 
terior for carrying out provisions of 
act Mar. 31, 1933, for relief of unem- 
ployment, etc., may not be trans- 
ferred to Smithsonian Institution for 
anthropological investigations and 


but providing for issuance of regula- wieties, Sats: beuttoo 2. 704 
tions by the Secretary, it is proper to Funds may be transferred to Bureau of 
provide by regulation for reimburse- Home Economics from appropria- 
ment of cost of unpacking and un- tions made to carry out Agricultural 
crating personal effects where packing Adjustment Act for purpose of con- 
and crating is necessary to their trans- ducting economic study of dairy prod- 
portation .............------..------- 801 ean POS dt ARE Ss Sg. Pei ts.) 264 
Act June 15, 1935, conferring upon Provision as to advances of public 
Secretary of Agriculture authority to moneys in Agriculture appropria- 
acquire lands subject to rights-of-way, tion act June 3, 1902, does not au- 
ete., if in his opinion said encum- thavies’ advances of funds’ to eu: 
brances will not interfere with use of ployee of another department for 
such lands for purposes of act, con- payment of Agriculture Department 
ae veers and not blanket ee i Ba 863 
: aterenins: Renner ree Setting up a working fund under sec. 601 
ae of—See Delegation of euthor- of Economy Act not authority for 
No objection to use of airplane where our eae eae ne 
om on et Where Congress specifically authorizes 
used, but where more expensive the — or transfer of appropriated 
use of airplane is unauthorized unless ands to a Government agency for 
determined by head of department duties imposed by statute, procedure 
to be to advantage of United States “ oe oo roe co 
because of emergency and travel is 6 ’ , , 
authorized or approved in writing by peter Transfer of funds—how i 
init ateaiilial tieine 789 eee er 
aus pte make regula- Justice Department and Internal Reve- 
tions for computation of travel allow- nue Bureau—appropriation not availa- 
ance in United States by prescribing ble for appointment of special counsel 
official ports of entry for discharges in may not be used to reimburse Justice 
prescribed zones and fixing route via Department for services of special coun- 
that port of entry which produces sel employed by it upon request of 
least amount of land travel.......... 84 Commissioner of Internal Revenue... 5 
Secretary of War or his duly authorized Limitation on funds advanced—funds 
representative only agency of the advanced pursuant to sec. 601, act 
Government authorized to act in re- June 30, 1932, available only to June 30, 
moval of water craft sunk in naviga- 1936, unless parent appropriation re- 
ble waters of United States_......... 9 mains longer available...............-. 1125 
Services between: Loan of employees: 
Airplane transportation—in determining National Resources Board to Rural 
charge for such travel the cost of char- Electrification Administration: 
tering a commercial plane may be used In absence of written agreement in 
as a basis where travel involves a de:- advance between two Federal 
tination not a regular stop on a sched- j agencies operating under separate 
uled commercial route, but urgency of cour the on of em- 
business no authority for cost computa- ployees wi regar as an ac- 
OE ae lll commodation for which reimburse- 
Appropriations, transfer of: ment is unauthorized.__..........- 32 
Arrangement between Department of No general or specific statutory 
Agriculture and Department of authority for charging appropria- 
State for utilization of services of dis- tion for one Federal agency with 
patch agent does not authorize trans- cost of personal services of employ- 
fer of funds from one department to ees of another Federal agency ren- 
the other under sec, 601 (a), act June dered prior to creation of first 
Gb Be cactacceccuscesonqgunsespenan 863 Se eeccarecsnaseptcescessancce 32 
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DETAILS: 


Army officers—Works Progress Adminis- 
tration—if two or more journeys are 
made between places named in travel 
order, officer entitled to reimbursement 
for actual and necessary expenses... .... 


DEVICES: 


Labor-saving—no authority for procure- 
ment by Civil Service Commission of 
specially constructed machine to grade 
examination papers, specifications for 
which cannot be drawn without develop- 
ment and experimentation._............-. 

Safety—tailroad grade crossings—fund sap- 
propriated by Emergency Relief Appro- 
priation Act of 1935 not available for allot- 
ment to Works Progress Administration 
for projects involving construction of pro- 
tective devices at railroad grade crossings 
upon roads not part of Federal-aid high- 
WR ccamatpoassengeeesiewusenarce 


DISASTERS: 


Fire—State of Minnesota—certificates of 
settlement by General Accounting Office 
covering claims for losses sustained will 
continue to be transmitted to Treasury 
Department for payment by pay war- 
SOME. ccccevccecs Jiéose pecdabdsbodchoives 


DISBURSING OFFICERS AND 


AGENTS: 
Liability: 

Circuitous travel—disbursing officer who 
approves transportation requests in- 
volving furnishing of transportation 
and Pullman accommodations at an 
excess over cost by usually traveled 
route, is jointly and severally liable 
with the persons using such requests... 

Land purchases—payment may be made 
for land acquired by Puerto Rico Re- 
construction Administration in con- 
nection with emergency relief program 
upon approval of title by a represent- 
ative of the Attorney General if said 
approval is final, but if there has been 
reserved to the Attorney General a 
right of review payments made prior 
to final action by him are on the per- 
sonal and bonded responsibility of dis- 
bursing officers. ..........------.------ 

Payments: 

Erroneous: 

Certificates may not be substituted 
for signed receipts to establish fact 
il satintieheaongnpereaires 

Disbursing officer liable for payments 
of allotments of Civilian Conserva- 
tion Corps member to a person re- 
siding in a foreign country, in con- 
travention of regulations, notwith- 
standing checks were drawn in 
accordance with pay rolls adminis- 
tratively certified for payment... .. 
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OFFICERS AND 
AGENTS— Continued. 


Liability—Continued. 
Payments—Continued. 
Erroneous—Continued. 

Payment of expenses for travel be- 
tween place of residence and post 
of duty unauthorized. Disburs- 
ing officers’ responsibility for such 
payments not affected by his in- 
ability to recoup..................- 


DISCOUNTS: 


See Contracts. 


DISTRICT OF COLUMBIA: 


See Emergency Relief Appropriation Act, 
1935; Leaves of absence. 


Erroneous collections—refunds—appropri- 
ations made by District of Columbia Ap- 
propriation Act for fiscal year 1936, for re- 
funding erroneous collections of various 
kinds made by the District, are available 
for refunding erroneous payments made 
at any time during fiscal year 1936, and 
the three or two prior fiscal years speci- 
fied, date payment received by Collector 
of Taxes to govern, but filing application 
for refund during fiscal year 1936 will 
not necessarily obligate appropriation if 
refund not made before July 1, 1936__.... 

Firemen—reinstatement—compensation— 
no authority to reinstate former private 
of fire department, retired for permanent 
disability while in receipt of maximum 
salary provided for such rank, except at 
basic entrance salary provided for said 
rank, notwithstanding reported under- 
standing such retirement would be only 


Lands—acquisition— United States having 
abandoned low-cost housing and slum 
clearance project in District of Columbia 
due to fact court held condemnation of 
land for project unconstitutional, contrac- 
tor for procuring options on real estate not 
entitled to payments for preliminary 
WE Bs cctprccccccctopsabtoetns 

Printing and binding—limitations—print- 
ing and binding for any activity for 
which funds are provided by District of 
Columbia Appropriation Act for 1936, 
including Office of Recorder of Deeds, are 
subject to proviso in act prohibiting ex- 
penditures for such purposes unless need 
is specifically approved by designated 
administrative authorities, and there is for 
consideration in connection with that ap- 
proval the provision in act July 8, 1935, 
authorizing discontinuance of printing 
annual or special reports................. 

8chools—teaching of Communism—salary 
payments must be supported by signed 
statements re nonteaching or advocating 
of Communism ........ Sedieciaimenmaitales 

Unemployment Compensation Act—See 
Social Security. 
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EASEMENTS: 
See Real Estate, rights-of-way. 
ECONOMY ACT: 


Compensation—double—See Compensa- 
tion, double, retired personnel. 

Exemptions—Supreme Court reports—spe- 
cial statutory provisions relative to price 
at which reports might be sold to public 
are not affected by sec. 307, act June 30, 
1932, fixing price of Government publica- 


Pay, retired—See Pay, retired, Economy act. 

Printing and binding—See Printing and 
binding. 

ECONOMY ACT, AMENDED: 

Pay—longevity—Officers’ Reserve Corps— 
in computing active-duty pay for fiscal 
years 1933, 1934, and 1935, no longevity 
credit is authorized for active or inactive 
service during said years when the act 
authorizing longevity increase was sus- 


EDUCATION: 


Children of Federal employees—reclama- 
tion project—appropriations for, not 
available for payment of tuition of chil- 
dren of Federal employees engaged on 


ELECTRIC HOME AND FARM 
AUTHORITY: 


State license fee—exaction by a State of fee 
for qualifying Electric Home and Farm 
Authority is unauthorized, and State in- 
terference with its business should be re- 
ported to Attorney General of United 


Rates: 

Increases—payment may not be made for 
electric service in an amount stipulated 
in a substitute agreement which is in 
excess of rate stated in original contract, 
effective ‘‘until further notice”, prior to 
date of actual receipt of substitute agree- 
ment by proper administrative repre- 
sentative of Government.-...........--. 

Reduction—no objection to modification 
of contract for furnishing electric cur- 
rent if substituted rates result in a sav- 
ing to the Government of any consider- 
in cccevcpceeencccecceseceses 


EMERGENCY CONSERVATION 
WORK: 
See Civilian Conservation Corps. 
EMERGENCY RELIEF APPRO- 
PRIATION ACT, 1935: 
Availability of funds—grade crossing de- 
vices—funds appropriated by act, supra, 
not available for allotment to Works 
Progress Administration for projects in- 
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312 


PRIATION ACT, 1935—Con. 


volving construction of protective de- 
vices at railroad grade crossings upon 
roads not part of Federal-aid highway 
Canal Zone—is within term ‘Territories 

and possessions” as used in sec. 2 of act... 
District of Columbia: 

Requirement of act June 11, 1878, that 
sewer construction work, etc., in excess 
of $1,000 be advertised may not be dis- 
regarded when there is contemplated 
joint use of appropriations for District 
and funds allotted under emergency 


Where, in prosecution of work under act 
June 11, 1878, there are used funds 
allotted to District under the emergency 
relief act, there are for application the 
restrictions placed on such funds by 
said act and regulations of the Presi- 
dent issued thereunder.._............. 

Medical treatment and burial expenses— 
relief workers—appropriations provided 
by act, supra, not available for furnishing 
medical or hospital treatment and/or 
burial, including transportation inciden- 
tal thereto, of unattached relief workers 
residing in Government work camps, 
injured or taken ill when not in perform- 
ance of duty, but public funds may be 
used to extent necessary to disposition of 
remains as sanitary measure where local 
authorities fail or refuse to assume obliga- 


Owner-operated equipment—no objection 
to use of funds in making payments, other- 
wise than on “security wage’’ basis to 
persons employed who operate their own 
equipment in connection with projects 
to which said order is applicable_........ 

Purchases—prison-made goods—certificates 
of clearance from the Federal Prison 
Industries, Inc., are not required before 
purchase from commercial firms of items 
procurable from said corporation if the 
funds to be charged have been allocated 
from the Emergency Relief appropria- 
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Traveling expenses—headquarters—funds 
available for expenditure in connection 
with continuation of Administration of 
Public Works, are applicable to reim- 
bursement of actual expenses incurred by 
employees in using own automobiles on 
official business within limits of official 
stations if said employees are engaged on 
work authorized to be continued and the 
President authorizes the use of said funds 
for such expenditures... ................- 


EMPLOYEES’ COMPENSATION 
COMMISSION: 
See Medical treatment. 
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ENVELOPES: Page EXCHANGE—Continued, Page ‘ 
See Stationery. Loss by—Continued. 





EQ ‘ Officers and employees in foreign coun- 


Manufacture— Bituminous Coal Conserva- 
tion Act, 1935—contracts providing for 
manufacture of equipment under Gov- 
ernment specifications and supervision 
are contracts for ‘‘public work or service’’ 
I RIG ccenintipvierimmmdeen 

Owner-operated: 

Automobiles—National Forest Manual 
not authorizing hiring of an employee’s 
automobile for use by the employee- 
owner, he is not entitled to reimburse- 
ment of cost of rapairs made necessary 
by a collision with a fallen tree........ 

Relief workers—need not be obtained 
through Procurement Division on basis 
of nonpersonal service contracts........ 

Teams, trucks, etc.—no objection to use 
of funds appropriated by Emergency 
Relief Appropriation Act, 1935, in 
making payments, otherwise than on 
“security wage’’ basis to persons who 
operate their own equipment in con- 
nection wtih projects to which said 
order is applicable................-.... 

Used—disposition—advertisements for pro- 
curement of new equipment for the Gov- 
ernment involving also the disposition of 
used equipment should require cash bids 
as well as trade-in allowances. ........... 


EVIDENCE: 

Pay rolls—oid-age assistance—pay rolls 
need not be accompanied by applications 
and other pertinent papers if said papers 
are kept available for inspection in the 
administrative office, but should be cer- 
tified by administrative officer charged 
with administration of act, and bear ap- 
propriate notations in case of any change 
of award, and of review of all such cases 
required to be made by statute__........ 

EXCHANGE: 

Loss by: 

Officers and employees in foreign coun- 
tries: 

Currency appreciation loss may be 
computed upon mileage allowance for 
use of personally owned automobiles 
for official duties, subject to condi- 
tion that said allowance plus exchange 
losses must be shown to have been 
more economical and advantageous 
to the United States than travel by 
common carrier, if available--.-....... 

Exchange losses are not payable on 
salary for a period of leave of absence 
from a foreign station spent in the 
We WED nb ascsectaccbsreccces 

Exchange losses of employee stationed 
in foreign country, while on leave of 
absence, are for computation at rates 
of exchange of employee's regular sta- 
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914 


tries—Continued. 
tion or of countries visited whichever 
are more favorable to the Govern- 
ment, and on basis of rate on last day 
of travel within particular country, 
but if period extends over one month 
such losses are for computation on 
basis of last day of each month within 
travel period, except where no sub- 
stantial part of leave of absence is 
spent in a particular country, as on a 
tour, exchange loss may be at regular 
station rate irrespective of registry of 
vessel used on tour.................. 
Exchange losses on salaries and allow- 
ances payable regularly at employee’s 
foreign station are for computation as 
of last date of accrual period irrespec- 
tive of when payment is made, but 
where fractional parts of accrual 
periods are involved losses are for 
computation as of last day of frac- 
Re i ikacccnbadcecesascctecceon 
Is for computation when on substantial 
temporary duty in foreign country 
other than where stationed, in case of 
compensation, at rate at place where 
located at end of month, and in case of 
per diem, at rate at temporary sta- 
Ensen wencndoncuee epee 
Losses on salaries or allowances ac- 
cruing outside United States are for 
computation as of the date salaries or 
allowances accrued irrespective of 
where check was cashed. For ap 
plication to those allowances which 
accrue at regular stated intervals and 
not allowances such as per diem in 
lieu of subsistence ..............---.. 
Losses upon per diem in lieu of subsist- 
ence, of an employee who is required 
to perform official travel through 
other foreign countries and return to 
his station, are for computing at rate 
of exchange applicable to his official 
station upon date of his return.._...-. 
Navy officer in attendance, under tem- 
porary duty status, upon course of 
instruction in foreign country, under 
orders specifying “‘no mileage or ex- 
pense in connection therewith’, is 
not entitled to exchange benefits._... 
Not necessary that checks for salaries or 
allowances be actually converted into 
foreign currency to entitle to, except 
in cases of salary payments to em- 
ployees traveling in foreign countries 
and not employed in, assigned, or 
detailed to a post in a foreign country - 


Rate of exchange for use in computing- 


exchange losses of an employee on ship- 
board on last day of a month and for 
whom per diem on vessels has been 
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EXCHANGE— Continued. 


Loss by—Continued. 
authorized, is rate applicable at foreign 
port at which vessel reports after period 
involved, or at rate at foreign port at 
which ship last reported, if journey is 
from a foreign port to United States... 


EXHIBITS: 


Chicago World’s Fair Centennial Cele- 
bration—availability of funds appropriat- 
ed for participation of United States in 
A Century of Progress having been 
limited to June 30, 1933, there is no author- 
ity for charging funds with cost of nickel 
silver plaque, contracted for subsequent 
to limitation period, to replace plaster 
plaque used at Exposition............... 

Texas Centennial Commission—funds al- 
located to Public Health Service from 
appropriation made by act Aug. 12, 1935, 
in connection with exhibits at Exposition, 
are available for contracting by Secretary 
of Treasury, without competition, with 
State educational institutions for prepara- 
tion of exhibits, contracts involving only 
reimbursement for cost of materials and 
not procurement of personal services as 


EXPERIMENTS: 


Human subjects—no legal objection to use 
of human subjects in lieu of animals by 
Bureau of Chemistry and Soils in experi- 
ments and investigation required by law 
under nonpersonal service contract with 
educational institutions providing for no 
payment of salary, and for no privity be- 
tween Government and human subjects 
selected by institution..................- 


COMMUNICATIONS 
COMMISSION: 


Employees — transfers — appropriation for 
investigating the American Telephone 
and Telegraph Co. is not an emergency 
appropriation, and transfer of employees 
to positions, compensation of which is 
payable therefrom, is not a transfer with- 
in Executive order 7070, placing restric- 
tion on transfer of employees. -.........- 


FEDERAL EMERGENCY ADMIN- 


ISTRATION OF 
WORKS: 


See Public Works Administration. 


PUBLIC 


FEDERAL EMERGENCY RELIEF 


ADMINISTRATION: 


See Emergency Relief Appropriation Act, 
1985. 


FEDERAL HOUSING ADMINIS- 


TRATION: 
Loans: 
Default—where borrower defaults and 
lending bank has assigned obligation to 
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FEDERAL 


TRATION— Continued. 


Loans—Continued. 
Administration, latter may not collect 
more than amount paid by it in connec- 
tion with the insured loan, plus interest, 
etc., but if equipment and machinery 
involved are repossessed by the Admin- 
istration, any amount realized from re- 
sale in excess of payment by the Admin- 
istration, plus interest, etc., may be 
used to reimburse surety and the bor- 
SEs.) deicenniahisietieminnbdiinaicinns 
Insurance — “substantial” compliance 
with regulations issued by Adminis- 
trator pursuant to National Housing 
Act, June 27, 1934, in connection with 
free insurance by Government of pri- 
vate modernization loans, creates no 
right to reimbursement on defaulted 
notes not complying with regulations. 


FEDERAL LAND BANKS: 


Appraisers—when employed full time on an 
annual basis may not be temporarily de- 
tailed or assigned to other duties_......- 


FEDERAL TRADE COMMISSION: 


Investigations — textile industry — regular 
appropriations in acts Feb. 2 and Aug. 12, 
1935, are not available for paying salaries 
of employees appointed without regard to 
civil service laws and regulations and 
classification act of 1923................- 


FEES: 


Visas: 
Refunds: 

Collection of fee in excess of that pre- 
scribed by law or regulation must be 
presumed to be fault of Federal officer 
making the collection and refund is 


Fees paid in connecticn with visas 
properly issued to illiterate aliens for 
admission to United States may not 
be refunded, notwithstanding erro- 
neous cancellation of visas, but there 
may be issued said aliens upon ap- 
plication other visas for same purpose 
without additional fee..............-. 

Where service of furnishing and verify- 
ing an application has been rendered 
by a consular officer, refund of the fee 
may not be made, but where the 
second service for final issuance of the 
visa was not completed, fee may be 
CNG Sarit cntie- ctadini- tenons 

See also Commissioners, United WNates; 
Licenses; Naturalization, Bureau of; No- 
taries public; Witnesses. 


FIVE-DAY WEEK: 


See Officers and employees, hours of work, 


FOREIGN SERVICE: 


See Leases. 
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HOUSING ADMINIS- Page 
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FORMS: 
Leases—approval not required by General 





Accounting Office for use by District of 
Columbia Alley Dwelling Authority - __. 


Standard: 
Contracts: 


Matters of extension of time for per- 
formance of construction work in 
Panama Canal under Standard Gov- 
ernment Form of Construction Con- 
tract are for consideration by General 
Accounting Office upon final pay- 
ment voucher transmitted thereto, 
liquidated damage deductions having 
been made from progress payments, 
and approval of contracting officer’s 
findings of fact, regarding delays, by 
Governor of Canal unnecessary un- 
less upon appeal taken by contractor. 

No authority for extension of time for 
performance under Standard Govern- 
ment Form of Construction Contract 
the extent to which delays, for which 
deduction has been made, are excus- 
able being for determination by the 
General Accounting Office after con- 
tract completion... - bo secivetda 
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Transportation, commutation of—in sub- 


mission of claims for payment of mile- 
age in lieu of transportation in kind and 
payments equal to commercial trans- 
portation costs of dependents under sec. 
12, act June 10, 1922, it is not necessary 
that oath form thereon be subscribed 
to; but essential facts other than shown 
on orders should be furnished in certifi- 


FORTY-HOUR WEEK: 
Compensation: 


Government Printing Office—per diem 
employees whose tour of duty has been 
adjusted on basis of forty hours per 
week so as to require 7 hours’ work on 5 
days, Monday to Friday, inclusive, and 
5 hours on Saturday, are entitled to 
gratuity pay on basis of 5 hours for 
holiday falling on Saturday, if no work 
performed on that day_................ 
Lighthouse Service—per diem employees 
on 40-hour, 5-day week schedule, Mon- 
day to Friday, inclusive, are entitled to 
gratuity pay for Washington’s Birth- 
day, February 22, 1936, Saturday, a 
Ct SE ES ae oe ee 
Naval Establishment—per diem employ- 
ees on 40-hour, 5-day week schedule, 
are entitled to gratuity pay for legal 
holidays falling on nonwork day. 
Employees outside continental limits 
of United States, on 40-hour, 5-day week 
schedule, whose regular work day varies 
as to length and whose rate of pay has 
been fixed by Secretary of Navy on per 
diem basis pursuant to act Mar. 3, 
1909, are entitled to gratuity pay for 
legal holidays falling on nonwork day 


7il 


714 


Compensation—Continued. 
not in excess of rate and amount pay- 
able for shortest regular work day. .__.. 
Overtime: 

Panama Canal employees—legal holi- 
days falling on one of the 6 days con- 
stituting regular tour of duty are to 
be regarded as part of the 40-hour 
week, whether or not work is actually 
performed on the holiday - -.........- 

Railway postal clerk assigned to a 
terminal railway post office whose 
regular tour of duty required him 
to work from Saturday to Wednes- 
day, with Thursday and Friday as 
days off in lieu of Saturday and Sun- 
day, who is required to work on 
Thursday, is not entitled to overtime 
pay in liew of compensatory time 
where compensatory time was 
granted within 5 days after work 
Thursday instead of within 5 days 
after preceding Saturday............- 

Postal Service: 

Mail equipment shops employees— 
hourly rates established for per diem 
skilled trades employees in mail 
equipment shops not affected by the 
act of Aug. 14, 1935 establishing 
forty-hour week for postal employees; 
nor does said aet require restatement 
of per diem salary rates of other per 
diem employees of mail equipment 
shops, not under the provisions of 
sec. 23, act Mar. 28, 1934, for purpose 
of absence without pay or otherwise - - 

Previously existing statutory bases for 
fixing daily, monthly, or annual rates 
of compensation of postal employees 
mentioned in act Aug. 14, 1935, not 
affected by provisions of act... .....- 

Substitute railway postal clerks—basis 
of payment not affected by act Aug. 
14, 1935. May be paid for full time 
when assigned to take place of regular 
postal clerk for continuous period.._-- 

Compensatory time—See Time, compensa- 
tory. 

Sundays and holidays: 
Mail equipment shops: 

Per diem employees, not in a recog- 
nized trade or craft, on a five-day 
week, not entitled to compensation 
for legal holidays falling on Saturday- 

Per diem employees placed on five- 
day week by act Aug. 14, 1935, are 
entitled to gratuity pay for holiday 
falling on Saturday, nonwork day, on 
basis of one-fifth of weekly wage. - .--- 

Panama Ognal—per diem employees 
whose regular tour of duty on basis of 

40 hours per week so as to require 7 

hours’ work on 5 days, Monday to Fri- 

day, inclusive, and 5 hours on Satur- 
day, are entitled to gratuity pay on 
basis of 7 hours for a holiday falling on 
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FORTY-HOUR WEEK—Continued. 


Sunday and holidays—Continued. 
any day from Monday to Friday and 
on basis of 5 hours for a holiday falling 
on Saturday. For purpose of overtime 
legal holidays falling on one of the 6 days 
constituting regular tour of duty are 
regarded as a part of 40-hour week, 
whether or not work is actually per- 
formed on the holiday..........------- 


FRAUD: 


Adjusted compensation — loans — nonau- 
thorization by General Accounting Office 
of reclamation proceedings in connection 
with forged loan on adjusted compensa- 
tion certificate is not to be construed as 
concluding any rights which Govern- 
ment may have against veteran in respect 
of fraudulent hypothecation of certificate, 
and at his death the loss occasioned 
through his fault or negligence is for de- 
duction in arriving at award to designated 
I. . i cnncciditcndantukiietuesneen 

Misrepresentation—identity—employment 
obtained with Panama Canal by fraud- 
ulent misrepresentation and deceit con- 
fers no enforceable right to compensation 
ee icnciitineettitedanehinnintiante 

FUNDS: 

Allotted: 

Emergency Relief Appropriation Act, 
1935: 

Requirement under sec. 5, act June 11, 
1878, that sewer construction work, 
etc., in District of Columbia, costing 
in excess of $1,000 be advertised, 
may not be disregarded when there 
is contemplated joint use of appro- 
priations for the District and funds 
allotted to the District for use on 
like projects for relief purposes... ..... 

Where, in prosecution of work under 
act June 11, 1878, there are used funds 
allotted to the District of Columbia 
under the emergency relief act, 
supra, there are for application the 
restrictions placed on such funds by 
said act and regulations of the Presi- 
dent issued thereunder . ............. 

Social Security Act: 

Allotments to District of Columbia by 
Department of Labor and Public 
Health Service, Treasury Depart- 
ment, for maternal, child, and public 
health service although limited to 
fiscal year so far as disbursements by 
the Departments are concerned, are 
available to the District of Columbia 
EL, 5 citnicw ichatintoenatennia 

Allotments to District of Columbia for 
maternal and child welfare under sec. 
504 (a) of the act, may be used for con- 
tingent expenses, traveling expenses, 
and printing and binding only if the 
District of Columbia appropriations 
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FUNDS—Continued. 


Allotted—Continued. 
Social Security Act—Continued. 

from which the allotments are 
matched are available for said pur- 
I .  cinsnest tient demiiiaeentea sito 
Allotments to District of Columbia 
from Public Health Service appro- 
priations under secs. 601 and 602 of 
act are not available for payments to 
employees in addition to their regular 
salaries, but they may be given pro- 
spective increases in salary within the 
grade, and regular annual employees, 
while otherwise in a nonpay status, 
may be paid from such funds a rea- 
sonable stipend while in training for 
NT Es, cnciccccnsmenicaves 
Allotments to District of Columbia 
from Public Health Service appro- 
priations under secs. 601 and 602 of 
act are not available for traveling ex- 
penses, but may be used for essential 
printing and binding - .. 
Payments to colleges or universities for 
public heatlh service trainees in con- 
nection with funds allotted to the 
District of Columbia under secs. 601 
and 602 of act, may not be made in 
the absence of contracts and not then 
for any period during which no stu- 
dents were in attériddnce............ 
Transfers—funds allocated to Depart- 
ment of Interior for carrying out pro- 
visions of act Mar. 31, 1933, for relief of 
unemployment, etc., may not be trans- 
ferred to Smithsonian Institution for 
anthropological investigations and 


Private—Veterans’ Administration  in- 
mates—pension payments may be made 
direct to competent domiciled members 
of Veterans’ Administration facilities. _.- 

Public: 

Advances—provision in Agriculture Ap- 
propriation Act June 3, 1902, does not 
authorize advances of funds to em- 
ployee of another department for pay- 
ment of.Agricultutre Department obli- 


Collections—Resettlement Administra- 
tion—transmission by postal money 
order authorized, fees to be paid at 
regular intervals from allocation for 
administrative expenses. .............-. 

Working—See Departments and Establish- 
ments, services between. 


FURLOUGHS: 
See Leaves of absence. 


GENERAL ACCOUNTING OFFICE: 
Jurisdiction: 

Bids—where mistake in bid alleged, ques- 
tion whether bid may be changed or 
withdrawn after time fixed for opening 
is for determination by General Ac- 
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GENERAL 
OFFICE—Continued. 


Jurisdiction—Continued. 
counting Office and not by administra- 
tive officer, and procedure to be followed 
is that outlined in 8 Comp. Gen. 397__. 
Checks issued to proper payees in 
amounts properly due in connection 
with commodity contracts under the 
Agricultural Adjustment Act, and 
trust agreements under Bankhead Cot- 
ton Act returned because delivery can- 
not be made may not be canceled and 
amounts restored to applicable appro- 
priations, but are for transmission to 
General Accounting Office in accord- 
ance with 2 Comp. Gen. 829, and 7 id. 


‘ 


Claims—in favor of United States are for 
reporting to, and settlement by, Gen- 
eral Accounting Office................. 

Conclusions of law are for decision by the 
ee 

Contracts: 

Price adjustment—lessor not relieved 
trom obligation imposed by code 
compliance clause included in lease 
entered into prior to decision of S8u- 
preme Court of United States holding 
unconstitutional code provisions of 
National Industrial Recovery Act, 
without adequate consideration to 
the United States. Unless undesir- 
able administratively, compliance 
requirement may be eliminated pro- 
vided proper rental reduction be 
made, subject to approval of General 
Accounting Office . - . . Re bee 

Reformation—administrative officers 
of the Government not authorized 
to reform contracts under which 
United States has obtained vested 
rights, such matters being for con- 
sideration of the accounting officers. - 

Under Public Resolution 65, Aug. 29, 
1935, the reduction in bid price be- 
cause of elimination of code compli- 
ance is subject to approval of Comp- 
troller General, and the reduction 
agreement should be reached before 
entering into contract. If adjustment 
has been reserved until after perform- 
ance, final payment voucher should 
be forwarded to General Accounting 
Office for settlement ..... ; 

Withholding of payments to architect 
to cover amount of claim of building 
contractor for cost of correcting errors 
in drawings is for determination of 
General Accounting Office and any 
claim by architect for unpaid 
amounts should be submitted for 


Forms—approval not required of lease 
forms for use by District of Columbia 
Alley Dwelling Authority..........--- 


ACCOUNTING Page| GENERAL 
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OFFICE—Continued. 


Settlements: 
Claims: 

Certificates of settlement by General 
Accounting Office covering Minne- 
sota fire claims will continue to be 
transmitted to Treasury Department 
for payment by pay warrants-..... os 

Duty of Treasurer of United States to 
pay warrants issued on certificates of 
settlement by General Accounting 
Office is not “function of disburse- 
ment’’ within sec. 4, Executive Order 
6166. No authority of law for dis- 
bursing officer of Division of Dis- 
bursement, or any other disbursing 
officer, to effect payment on certifi- 
cates of settlement by General Ac- 
counting Office unless provision 
made therefor under sec. 307, act 
PI Ge Piintnedascete titi 


GRATUITIES: 
See Pay. 


HAWAII: 


Legislature: 

Compensation 
Member of legislature who was elected 
and qualified is entitled to pro rata 
share of compensation prescribed for 
such portion of full term as served by 
BE: ntti wccctceckbivbnckcomsdiugtbe 
Person whose election was confirmed by 
that body but who died without 
having taken the oath or performed 
any service is not entitled to com- 
pensation......- 


HEADQUARTERS: 
See Officers and employees; 
Traveling expenses. 
HOLIDAYS: 
See Sundays and holidays. 
HOUSING AND 
ANCE: 
See Projects. 


Subsistence; 


SLUM CLEAR- 


IMMIGRATION: 

Aliens—deportation—appropriation ‘‘Sal- 
aries and Expenses, Immigration and 
Naturalization Service, 1935” properly 
chargeable with deportation expenses of 
an alien brought to the United States 
under extradition at request of a State and 
turned over to Immigration authorities 
after conclusion of State prosecution pro- 
CONE, dncaveckysccsnedpas cenesvecencs 

Fines—vessels—imposition of fine on vessels 
which fail to detain on board any alien 
seaman excluded from entry, not required 
under {acts where an alien seaman lost his 
life in an attempted escape. - . 


ACCOUNTING Page 


668 


71 


873 


$26 
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Page | INTEREST: Page 


Computation: 
Government transactions: 

In valuation of securities of Federal 
agency sold to Federal corporation 
there is for application, in so far as 
valuation between any two estab- 
lished semi-annual compound inter- 
est periods is concerned, the so-called 
Seid PE icin dcinnctnes dean ~, 7 

On basis of actual number of days, ex- 
cluding first or last day, except that 
yearly interest is divided by 2 or 12 for 
semi-annual or monthly installments. 992 

Leap year—amount of interest payable on 
semi-annual interest notes for any part 

of interest period in event of prepay- 

ment of principal in a note year of 366 

days (leap year) would be that fraction 

of interest for semi-annual period whose 

numerator would consist of actual num- 

ber of days accrued, and whose denomi- 

nator would be actual number of days 

involved in semi-annual period ........ 871 

Loans—adjusted compensation—See Veter- 
ans’ Administration, adjusted compensa- 
tion, loans. 


INTERIOR DEPARTMENT: 


Taylor Grazing Act—advisers—personnel 
acting as district advisers under act June 
28, 1934, whether Government employees 
or not, are not entitled to a per diem in 


INDIAN AFFAIRS: 


Anthropological studies—personnel em- 
ployed under funds appropriated pursu- 
ant to Indian Reorganization Act June 
18, 1934, and transferred by Bureau of 
Indian Affairs to Smithsonian Institution 
for anthropological work are subject to 
civil service laws and Classification Act. 
Funds allocated to Department of Inte- 
rior for carrying out certain provisions of 
act Mar. 31, 1933, for relief of unemploy- 
ment, etc., may not be transferred to 
Smithsonian Institution for anthropolog- 
ical investigations and studies... ........ 704 
Funds—cash allotment benefits under act 
Mar. 2, 1889, as amended not payable to 
an Indian whose land allotment was ac- 
quired by descent and relinquishment 
from original land allottee who died prior 
to attaining status entitling him to cash 
ita tte cntnwsecccetagesnactn 132 
Indian supplies—land-grant rates—amounts 
in excess of, may not be paid for transpor- 
tation of supplies, ete., for tribes which 
are wards of the Government... _. on 1144 
Sawmill products: 
Purchase of, for use at Indian agencies 
may be made without advertising..... 1144 
Sold commercially to private dealers 
f. o. b. destination may be shipped on 
Government bill of lading, but selling 
prices should include commercial 


Seige GOAGE.... non. cesungeccncetsesen-- 106 lieu of transportation and subsistence... 1081 
Schools—tuition—appropriation in act JOINT SERVICE PAY ACT: 

May 9, 1935, for tuition loans to Indian 

students in “recognized vocational and See Pay. 

trade schools”’ is available only to stu- JUDGMENTS: 

dents pursuing courses of study in schools See Courts. 

known exclusively as vocational and JURISDICTION: 

WEP REOUNR . 6 ice tecn ie cudatnseicces 69 . 

See Civil Service Commission; General Ac- 

INSURANCE: counting Office; Veterans’ Administration. 


Financial institutions—Federal Housing 
Administration —“substantial’’ compli- 
ance with regulations issued pursuant to 
National Housing Act June 27, 1934, by 
Federal Housing Administrator in con- 
nection with free insurance by Govern- 
ment of private modernization loans, 
creates no right to reimbursement on 
defaulted notes which do not comply 
with regulations 

Property, public: 
District of Columbia Alley Dwelling 

Authority may not insure publie prop- 

erty against any form of loss. ........ ; 
Unpaid premiums for insurance by a 

mortgagor on a grain elevator mort- 

gaged to the United States to secure 

payment of a loan do not become a lien 

against the property, and payment 


LEASES: 


Bituminous Coal Conservation Act, 1935— 
unconstitutionality—provisions of section 
14 (b) need no longer be included in leases. 1140 
Codes of fair competition—rental adjust- 
ment—lessor not relieved from obligation 
imposed by code compliance clause in- 
cluded in lease entered into prior to deci- 
sion of Supreme Court of United States 
holding unconstitutional code provisions 
of National Industrial Recovery Act, 
without adequate consideration to United 
States. Unless undesirable administra- 
tively, compliance requirement may be 
eliminated provided proper rental reduc- 
tion be made, subject to approval of Gen- 
eral Accounting Office... .. ... 68 
Damages—repairs— United States not liable 
for repairs made by lessor to building 


thereof may not be assumed by the 
United States upon foreclosure and 
purchase of the property.......... 


179 


damaged by explosion and fire while be- 
ing used by Government for purposes 
authorized by lease where cause of dam- 
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age unknown and cannot be determined, 
particularly where lease provides that no 


re 


LEASES—C ontinued. 


Repairs and improvements: 
Electric facilities—w here third party per- 


Page Page 





rental shall be paid in case of damage by 
fire or otherwise to such extent as to ren- 
der building unfit for use intended until 
repaired, and that lessor shall keep build- 
ing in repair during continuance of lease 
except in case of damage arising from act 


by Government, the name and ad- 
dress of producer and certificate of 
National Bituminous Coal Commis- 
sion that producer is such code mem- 





forms services under Government con- 
tract which lessor is obligated to per- 
form under the lease, the lessor is charge- 
able with amount payable to third 
party, the amount to be withheld from 
rental payments otherwise due under 


July 24, 1919, authorizing payment for 
annual leave accumulated by em- 
ployees of Office of Experiment Sta- 
tions, Department of Agriculture, as- 


or negligence of Government’s agents or oe ee a 
SUE a Soh acc nici tiara deseevtenwe 671 Foreign Service: 
Land: Appropriation “‘Contingent Expenses, 
Appropriation for Immigration and Nat- Foreign Service” available for minor 
uralization Service for fiscal year 1936 is alterations in building leased as Amer- 
available for leasing land and erecting ican Legation for purpose of adapting 
thereon temporary shelters in remote building for use also as a consulate.. 427 
places for use by patrol inspectors 761 Cost of pruning trees, resodding, etc., 
Bituminous Coal Conservation Act, on Legation grounds at Guatemaia 
1935—leases of privately owned land for not chargeable to appropriation for 
maintenance of aids to air navigation, contingent expenses... ......-.-.-.-.- 51 
involving no maintenance on part of Lighting facilities—improvements to 
lessee or owner, are not contracts “‘for leased building of permanent character 
any public work or service” within the and such as may be required of the 
meaning of the Bituminous Coal Conser- lessor to furnish light service provided 
vation Act of Aug. 30, 1935...........- 576 for by contract may not be paid from 
Public property—authority of law required - 96 appropriated funds. -.............-....- 483 
Quarters: Works Progress Administration: 
Bituminous Coal Conservation Act, 1935: Installation of additional heating equip- 
Leases under which lessor undertakes ment required by reason of temporary 
to furnish heat, light, electric current, partitioning is subject to the statutory 
or other service, and contracts for sup- limitation of sec. 322, act of June 30, 
plying electric, gas, water, or steam 1932, upon expenditures for altera- 
services to Government buildings or tions, improvements and repairs to i 
leased quarters are contracts for ‘“‘pub- B- premises ........-------------- 381 
lic work or service” within sec. 14 (b) here there has been 4 failure on part | 
of act, supra, and must contain pro- of Government to give required no- 
vision that contractor will buy no bi- tice of intention to renew increased 
tuminous coal to use on or in carry- rental payments under @ new lease 
ing out contract from any but a code conditioned on specific repairs and | 
member producer..........---------- 577 improvements by lessor, will not be i 
Purchase of bituminous coal by Gov- objected to if the terms of said lease j 
ernment from other than producer are just and reasonable, and pay- 
who hes compiled: with code set forth ments are not commenced until after 
in act, supra os prohibited by sec satisfactory completion of repairs 
’ ’ . 
14 (a) of act, there must be furnished and improvements. ..............-..- 381 
in connection with lease agreements LEAVES OF ABSENCE: 
under which lessor undertakes to fur- Annual: 
nish bituminous coal as fuel for use Accrued—transfers—provision of act of 


ber. If fuel furnished is other than signed to certain stations, at rate pre- 
bituminous coal, sec. 14 (b) of act is vailing during year such leave accu- 
alone for application..-............-- 577 mulated, is not applicable to such em- 
Rent, repairs, and improvements—Econ- ployee who delays leave taking until af- 
omy act limitations—where amounts paid ter transfer to Bureau of Plant In- 
as rent, and as repairs and improvements, dustry, and he may be paid only at rate 
are not in excess of rental and repair lim- at which carried on rolls while taking 
itation, respectively, fixed by sec. 322, act a 879 


June 30, 1932, no objection to incorpora- 
tion of both rental and repair agreements 
in the lease, but rental and repair install- 
ment payments should be stated sepa- 
SE i cttndienedbsccccnncpeoe 787 


Act Mar. 14, 1936: 

Existing leave laws applicable to Fed- 
eral employees outside United States 
which allow annual leave in excess of 
that granted by the act remain in 
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LEAVES OF ABSENCE—Continued. Page Page 


Annual—Continued. 


LEAVES OF ABSENCE—Continued. 
Furloughs—without pay—enlisted men of 


Act Mar. 14, 1936—Continued. 
effect, and no portion of said act so 


National Guard while in field training 
not entitled to pay for first day of fur- 


exceeded is applicable to such em- «ip wcinincannacinewine 609 
ID ccdneicnpirsvhmnnmensntnaer 1058 Jury service—relief employees—paid secu- 
Per diem employees paid only when ac- rity wage prescribed by Executive Order 
tually employed, per diem or per 7046, are not Government employees en- 
hour employees hired for an emer- titled by law to leave for jury service... 685 
gency, part-time or intermittent em- Medical treatment—See Medical treatment. 
ployees, contract employees not con- Military: 
tinuously employed, employees paid District of Columbia employees who are 
at hourly rates and engaged on an members of Merchant Marine Naval 
intermittent basis for maintenance Reserve and Volunteer Naval Reserve 
and similar work, and fee basis em- may not be granted military leave when 
ployees, not entitled to annual leave. 1058 authorized to perform training duty with 
Persons employed in administrative or pay.--.---------------- --- 28 
clerical capacity on Works Progress Federal employee member of District of 
Administration projects entitled to.. 1058 Columbia National Guard ordered to 
Persons on a public, but non-Federal, military service school under sec. 99, 
project or persons on a Federal project National Defense Act June 3, 1916, not 
paid security or prevailing wages out entitled to military leave with pay... 633 
of funds allotted by Works Progress Federal employees, generally, who are 
Administration are not entitled to an- members of Merchant Marine Naval 
nual leave of absence with pay_..--- 1058 Reserve and Volunteer Naval Reserve 
Piece workers temporarily but con- may not be granted military leave 
tinuously employed for one month or when authorized to perform training 
more entitled to annual leave of ab- duty with pay-.....-.-....------------ 248 
sence under terms and conditions of Relief employees paid security oe _ 
act applicable to temporary em- scribed by Executive Order 7046, are 
ORES si EI eels ee _ 1058 no tGovernment employees entitled by 
Unless by Presidential regulation in tow to military lave WHE pay......... as 
Volunteer Naval Reserve—member au- 
wise, annual leave properly granted 
de euniaas at ttink catead task oak be thorized upon own application and con- 
sent to perform fifteen days’ training 
adjusted upon separation from serv- ‘ 
duty without pay, not entitled to leave 
ice, or retirement, with annuity..... 1058 
3 from civil position with pay. .........- 110 
Works Progress Administration project Postal Service—rule in 15 Comp. Gen. 597, 
employees paid a prevailing wage not that employee of Postal Service whose 
entitled to annual leave of absence annual and sick leave has been exhausted 
with pay.....-.--------------+-----+ 1129 and who is in nonpay status at end of 
Closing of office—per annum employees leave year is not entitled to annual and 
may be charged with annual leave for sick leave with pay at beginning of new 
days on which no services are required leave year, is applicable to cases where 
to be performed because of closing of there is no return to duty status before 
office for administrative reasons, but permanent separation from service, and 
compensation may not be withheld for not to cases where there is such return 
such days regardless of fact that em- during leave year in which annual and 
ployees have no accrued leave... ....--- 911 sick leave with pay is granted........... 723 
Release from work—per annum em- Sick: 
ployees of Washington Navy Yard re- Act Mar. 14, 1936: 
leased from work, due to an act of God, Appropriation for salaries of Govern- 
on days on which Yard was not closed, ment Printing Office employees for 
may be charged with annual leave, fiscal year 1936 is available for salaries 
in the discretion of the administrative of such employees during sick leave 
office, for period of such absence, but granted within limitations of act.... 866 
compensation may not be withheld for Existing leave laws applicable to Fed- 
such days because employees have no eral employees outside United States 
accrued leave to their credit........... 1048 which allow sick leave in excess of that 
Temporary employees—St. Elizabeths granted by the act remain in effect 
Hospital—rule denying leave with pay and no portion of said act so exceeded, 
to temporary employees is not neces- is applicable to such employees._...- 1059 
sarily applicable to internes at St. On monthly, not yearly basis, the 
Elizabeths Hospital who are employed monthly accrual becoming available 
for at least & yeer......-..+---0<. alien 482 on or after first of month............ 1058 
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LEAVES OF ABSENCE—Con. 


8ick—Continued. 
Act Mar. 14, 1936—Continued. 

Per diem employees paid only when 
actually employed, per diem or per 
hour employees hired for an emer- 
gency, part-time or intermittent em- 
ployees, contract employees not con- 
tinuously employed, employees paid 
at hourly rates and engaged on an in- 
termittent basis for maintenance and 
similar work, and fee basis employees 
not entitled to sick leave_........... 

Persons employed in administrative or 
clerical capacity on Works Progress 
Administration projects entitled to--. 

Persons on a public, but non-Federal, 
project or persons on a Federal project 
paid security or prevailing wages out 
of funds allotted by Works Progress 
Administration are not entitled to 
sick leave of absence with pay-.....- 

Piece workers temporarily but con- 
tinuously employed for one month 
or more entitled to sick leave of ab- 
sence under terms and conditions of 
act, applicable to temporary em- 


Setting up 15 days’ sick leave credit at 
beginning of leave year for use as 
needed is not authorized under sec. 


Sick leave may be substituted for leave 
without pay or annual leave taken by 
Government Printing Office employ- 
ees because of sickness between Jan. 1 
and Mar. 14, 1936, only to extent of 
sick leave accumulated from Jan. 1, 
1936, to date of return to duty follow- 
ing absence, at rate of 144 days per 


Sundays, holidays, and nonwork days 
are charged as sick leave under act, 
whether compensation paid on hourly, 
daily, or other basis, but are excluded 
when immediately preceding or fol- 
lowing sick leave if employee in pay 
status immediately prior to or im- 
mediately following Sunday, holiday, 
GF MORWOIE GAT. .. cnddtiodivcbdsccss 

Unless by Presidential regulation other- 
wise, sick leave properly granted in 
excess of that earned need not be ad- 
justed upon separation from service, 
or retirement, with annuity.......... 

Unless by Presidential regulation other- 
wise, sick leave properly granted prior 
to act requires no leave or compensa- 
tion adjustment but may be for con- 
sideration in connection with grant- 
ing of further sick leave.............- 

Works Progress Administration project 
employees paid a prevailing wage not 
entitled to sick leave of absence with 


Traveling expenses—Svre Traveling expenses. 


Page 


1059 


1059 


1059 


1059 


1058 


1058 
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Without pay: 

Security - wage workers—deductions 
should be computed on basis of hours 
of work-time actually lost with relation 
to maximum hours per month fixed for 
particular project, and not on basis used 
for regular Government employees 
whose compensation is on annual or 
monthly basis 

Sundays and holidays: 

Employee of Postal Service whose 


annual and sick leave has been ex- 
hausted and who is in nonpay status 
may not be paid for Sundays and 
Saturday half-holidays when no serv- 
ice performed. Employee whose 
annual and sick leave has been ex- 
hausted and who is in nonpay status 
at end of leave year, not entitled to 
annual and sick leave with pay at 
beginning of new leave year without 
return to duty, notwithstanding act 
July 28, 1916, prohibits dropping from 
rolls employees absent on account of 
illness for less than one year... _...-.- 


In the absence of department regulation 


to contrary, railway postal clerks on 
40-hour week assigned to duty in ter- 
minal railway post offices and transfer 
offices with regular tour of duty 
Monday to Friday, inclusive, who 
are absent on leave without pay for 
definite period applied for in writing 
and administratively approved in 
advance, are entitled to compensation 
for Saturday and Sunday, nonwork 
days, occurring between expiration of 
leave and duty day next following if 
they report for duty at beginning of 
that day, but are not entitled to com- 
pensation for Saturday and Sunday, 
nonwork days, occurring within defi- 
nite period of leave without pay-.-- 


LEGISLATION: 


Unconstitutional—payments—advances to 
Secretary of Agriculture pursuant to sec. 
12(b), Agricultural Adjustment Act, in 
excess of processing tax collections not 
being available for any use whatsoever in 
view of United States Supreme Court de- 
cision of Jan. 6, 1936, United States v. 
Butler, there may not be issued duplicate 
or corrected checks in place of checks 
drawn against such advances and mailed 
prior to said decision which were lost or 
returned for correction. Substitute 
checks may be issued in cases of proper 
rental benefit obligations payable from 
appropriation therefor in Supplemental 
Appropriation Act Feb. 11, 1936........- 


LICENSES: 


Motor vehicles—operators’ permits—the 
cost of obtaining permits by members of 
Civilian Conservation Corps to operate 
trucks in District of Columbia may be 


Page 


661 


775 


4 
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LICENSES— Continued. 


considered a part of cost of operation of the 
camp and chargeable to appropriation or 
fund available for such costs. ..........-- 
State—truck lines—States may not by im- 
position of licenses interfere with right of 
United States to operate over the public 
roads either by means of a Government 
truck or a contractor engaged by the Gov- 
ernment for purpose of transporting Fed- 
eral supplies, and a contractor may not be 
excused from performance on grounds that 
the State Commission refused to grant 
him alicense. Invitations for bids involv- 
ing use of the public roads in a State im- 
posing a license on truck lines may not be 
restricted to those having such State 
SLs bas cos otabanckasnebesedsuabutaes 


LIENS: 


Cattle—prior lien holders—State of North 
Dakota—moneys realized from sale of 
cattle mortgaged to the United States are 
for application to prior lien notwithstand- 
ing nonrenewal thereof as required by 
State law, where the mortgage was secur- 
ed prior to statutory renewal period and 
with actual notice of said lien_........... 

Insurance—real estate—unpaid premiums 
for insurance obtained by mortgagor on 
grain elevator mortgaged to United States 
may not be assumed by the United States 
upon foreclosure and purchase of property- 

Private property—Federal Housing Admin- 
istration may repossess and sell movable 
fixtures constituting collateral assigned to 
it by banks, etc., insured against losses 
resulting from loans made by them, where 
said Administration has paid defaulted 
obligations if in interest of United States_ 


LIVESTOCK: 


Associations—membership—fee not payable 
from appropriation for developing agri- 
culture and stock raising among Indians, 
notwithstanding membership carried in 
name of Indian Service................-. 

Cattle: 

Diseased: 
Slaughtered: 

Amendments to regulations by Secre- 
tary of Agriculture in connection 
with Federal indemnity payments 
for destroyed tuberculous cattle 
may not operate retroactively..... 

Federal indemnity payments for de- 
stroyed tuberculous cattle, admin- 
istratively approved under B. A. I. 
344 prior to Oct. 29, 1935, may not 
exceed two-thirds of difference be- 
tween appraised value and salvage 
value and may not exceed $20 prior 
to June 10, 1935, or $25 thereafter 
for a grade animal or $50 for a pure- 
bred animal, and amount received 
from all sources, including salvage, 
may not exceed appraised value... 

Transportation—See Transportation, 


Page | MARINE CORPS: 


See Mileage; Transportation. 


519 | MARINE CORPS RESERVE: 
See Pay. 


MEDALS, PINS, AND BARS: 


Trophies—efficiency—Naval Reserve—ap- 
propriation for, not available for purchase 
of trophy to reward Aviation Base first 
TNE nce tctieisdnckiediescasdctticn 


MEDICAL TREATMENT: 


Emergencies—Indians—public funds not 
chargeable with cost of private hospital 
treatment rendered indigent Indians 
without previous authorization, except 

425 when emergency service is subsequently 

ratified and approved by proper author- 


Employees’ Compensation Commission 

beneficiaries: 
Acting assistant surgeons of Public Health 
Service not entitled to additional com- 
pensation for, regardless of manner of 
employment as such and basis of com- 
i citncutnattuctenntnahyniin 
1089 Physician appointed at an annual salary 
as acting assistant surgeon of Public 
Health Service is not entitled to pay for 
medical services rendered beneficiary of 
Employees’ Compensation Commis- 
179 sion irrespective of purpose for which 
primarily appointed... ................. 

Hospitals: 

Army—Employees’ Compensation Com- 
mission beneficiaries—Act of Feb. 2, 
1935 providing under ‘Employees’ 
compensation fund”’ for reimbursement 
471 to “Army and Navy hospitals’, ap- 
plicable only to beneficiaries embraced 
by the organic act of Sept. 7, 1916, anc 
not authority for reimbursing Army 
hospitals for treatment furnished other 
beneficiaries by virtue of other acts__.- 
Government—Navy personnel on leave or 
284 on duty when ill or injured may be 
admitted to a Naval or other Govern- 
ment hospital, and services furnished 
by other Government hospitals may be 
paid for under Navy Hospital Fund__. 
Naval—Employees’ Compensation Com- 
mission beneficiaries—Allocation of 
funds authorized to Navy Department 
325 for cost of treatment of security wage 
workers under act of April 8, 1935, only 
to extent of additional work and expense 


Inoculations—typhoid and spotted fever— 
Geological Survey employees—a showing 
of actual need in public service, by a qual- 
ifled authority, required to support pay- 


Leaves of absence: 
Army enlisted men—rule in 10 Comp. 
Gen, 40 that determination whether 
536 Navy officer is ‘‘on duty’”’ within sec. 
1586, R. 8., to entitle to private medical 
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190 


474 


455 
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MEDICAL TREATMENT—Con. 


Leaves of absence—Continued. 








treatment at Government expense is one 
of fact and not to be governed solely by 
permission given officer to absent him- 
self for 24 hours or less, is equally ap- 
plicable to Army enlisted man granted 
leave on pass for less than 24 hours..-- 
Navy personnel on leave when ill or in- 
jured may be admitted to a Naval or 
other Government hospital, and serv- 
ices furnished by other Government 
hospitals may be paid for under Navy 
Hospital Fund 


Private: 


Army—warrant officer who voluntarily 
selects residence beyond limits of met- 
ropolitan area fixed as duty station 
within which medical service is pro- 
vided in kind, may not be reimbursed 
for cost of civilian medical treatment 
where general notice advised that Gov- 
ernment medical attendance could not 
be furnished outside described areas -__ 

Civilian Conservation Corps—private 
physicians may not be paid for services 
secured by commanding officer of naval 
hospital in connection with diagnosis 
and operation on Civilian Conserva- 
tion Corps enrollee where employment 
was not authorized by Navy Depart- 
ment as required by applicable admin- 
istrative regulations. ................ * 

Relief workers—Government work camps— 

appropriations by Emergency Relief Ap- 

propriation Act of 1935 not available for 
medical or hospital treatment and/or 
burial, including transportation incident- 
al thereto, of unattached relief workers 
residing in Government work camps, 
injured or taken ill when not on duty, but 
public funds may be used to extent neces- 
sary to disposition of remains as sanitary 
measure where local authorities fail to 

AR 

Reserve Officers’ Training Corps—National 

Rifle Matches—member injured while re- 

turning from, not entitled to medical 

treatment at Government expense 


MILEAGE: 


Active duty—Officers’ Reserve Corps— 
officer relieved from active duty in time to 
revert to inactive status at home, whose 
relief is not because of termination of com- 
mission is entitled to mileage for travel 
involved even though not immediately 
performed, if performed while an officer 
of Reserve Corps under commission under 
which related services were rendered - - _ 
Air travel—completion by rail—Army of- 
ficer directed to make cross-country 
flight by orders providing travel per- 
mitted would be without expense to 
United States above cost of operation of 
plane, not entitled to mileage for travel by 
rail from place of destruction of plane to 
PERE Hiiccesnacnceensenadecastiveoss 


Page 


757 


874 


MILEAGE—Continued. 
Change of station—Navy officer—no au- 


thority for increasing cost of transporting 
naval officer on change of station in ex- 
cess of rate fixed by law merely because 
delivering secret documents, nor is there 
available any appropriation for payment 
of such increased cost as for transporta- 
tion of documents 


Retirement—Army enlisted man, author- 


ized to travel to his home by privately 
owned automobile, who commenced 
travel on last day of year following retire- 
ment, is entitled to mileage for entire dis- 
tance home notwithstanding travel not 
completed until after expiration of one 
year subsequent to effective date of retire- 
er 


Travel by privately ow wned ‘automobile: 


Forest Service employee—allowance of 
mileage precludes any additional allow- 
ance for repairs incident to travel per- 


Page 


942 


987 


RNG Se nich il ecedccnd cnenscxeven -- 76, 735 


Joint—Public W ‘orks Administration em- 
ployee—where authorized to use own 
automobile at fixed mileage rate, if not 
in excess of cost by common carrier, not 
entitled to reimbursement at fill fixed 
rate if in excess of cost of one person by 
common carrier, notwithstanding ac- 
companied by another employee and 
amount claimed at fixed rate is less than 
cost of two persons by common carrier. 

Marine Corps—enlisted men and offi- 
cers—in claims for payment of 3 cents a 
mile it is not necessary that oath form on 
Standard Form 1012 be subscribed to: 
but essential facts other than shown on 
orders should be furnished in certificate 

Reimbursement for official travel by own 
automobile under act Feb. 14, 1931, as 
upon mileage basis for portion of jour- 
ney, and actual expense basis for re- 
mainder, is unauthorized, notwith- 
standing travel involves ferry fares 
which equal or exceed mileage allow- 
Ee 

Treasury Department—Internal Rev- 
enue employees—freight charges on 
automobile—employees authorized to 
use personally owned automobiles on 
mileage basis not entitled to reimburse- 
ment for freight charges for transporta- 
tion of automobiles for travel per- 
formed by boat...........- = 

War Department— Emergency Conserve- a- 
tion Work employee—no authority for 


payment of mileage for use of person- 


ally owned automobile when gasoline 
used is furnished from Government 
supplies, notwithstanding deduction 
is made of cost of gasoline............. 
Works Progress Administration—within 
administrative discretion to adopt rates 
of mileage upon sliding scale not exceed- 
ing maximum rates allowable by stat- 
ute, but finding of economy and advan- 


261 


819 


349 
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MILEAGE-— Continued. 


Page | MORTGAGES: Page 
Travel by privately owned automobile— See Real estate. 
Continued. 
tage should be included in travel orders. NATIONAL GUARD: 
General regulation or order finding State duty—transportation requests may 
travel by own automobile to be more MUU. ask cass eee ee wks 259 
economical and advantageous not See also Pay. 
GE ia a ce oi cect aes 153 
See also related subject of Traveling ex- 0s J INDUSTRIAL 
penses, vehicles, automobiles, use of own. 
Witnesses—Reserve officer of the Army Codes—See Contracts, codes of fair competi- 
authorized to travel for purpose of appear- tion. 


ing before Federal Grand Jury investigat- Purchases—prison industries—under exist- 


ing theft of Government property, who 
attends as witness and not as Government 
officer appointed to aid in prevention, 
punishment or prosecution of violations 
of laws relating to work of his department, 
is not entitled to mileage for travel per- 


all rentals, etc., for covering into miscel- 


ing regulations, purchases of articles such 
as produced by Federal penitentiaries 
from funds appropriated to carry out 
National Industrial Recovery Act are 
required to be made from Federa! Prison 
Industries, Inc., but amendment of regu- 


a ickis bw cnudacabecaceste 785 lations to provide for purchases elsewhere 
without clearance from said corporation 
MISCELLANEOUS RECEIPTS: would not be objectionable............... 859 
Bonds, municipal—matured coupons pre- 7 “ 
viously collected and deposited es mis- NATURALIZATION, BUREAU OF: 
cellaneous receipts not available for ap- Certificates of arrival—fee paid for certifi- 
plication to-cash grant for public works cate required as condition precedent to 
project in connection with which munic- issuance of certificate of derivative citizen- 
ipal bonds were taken as security for a ship, may not be refunded if certificate 
loan of Federal funds.............--.--.- 198 was actually issued and ready for delivery 
Collections—subsistence homesteads—re- prior to May 25, 1932, date of act eliminat- 
payments by occupants of subsistence ing requirement for certificate of arrival... 38 
homesteads must be covered into miscel- Citizenship—fees—administrativechange in 
DOI IN in iinicdtnwiiinditidont 204 statutory interpretation by Secretary of 
Damages—property. public—moneys re- Labor as result of which certificates of 
ceived from private sources as reimburse- derivative citizenship could no longer be 
ment for costs incurred and damages sus- issued women who derive citizenship 
tained by United States in administration through marriage to native citizens or 
of national forests are for depositing as citizens who were naturalized prior to 
miscellaneous receipts without abate- marriage may not be regarded as invali- 
ment or deduction, and may not be con- dating collection prior thereto of fee pre- 
sidered revenue from authorized activi- scribed by act Mar. 2, 1929............... 38 
ties of Forest Service - secceecesec enn eecees 683 | NAVAL ACADEMY: 
Fees and expenses—witnesses—Govern- : 
ment employees regarded in duty status Civilian teachers—retirement annuities— 
where value of testimony in private litiga- Navy officers, retired for physical disabil- 
tion arises from official capacity, and ity and entitled to retired pay, appointed 
should collect fees, travel and subsistence in a civilian capacity as teachers at the 
expenses, the amount in excess of actual Naval Academy, are not civilian members 
expenses to be deposited as miscellaneous of the teaching staff of said Academy 
pebtiiitnds: cijinncocckteheie, as within the meaning of the act of January 
Rent—housingand slum clearance projects— 16, 1936, providing for Government aid in 
for direct operation by Government, and purchase of retirement annuities.......... 1009 


NAVAL RESERVE: 

See Pay. 
NAVY: 

See Medical treatment; Pay; Travel allowance. 
NOTARIES PUBLIC: 
Fees—depositions—person who is both 


laneous receipts, without deduction. ..... 352 
Statistical work—-Commerce Department— 
regular employees of Department of Com- 
merce may be assigned to compilation of 
statistics under act of May 27, 1935. 
Their compensation, although included in 
actual cost of work, is not payable from 


funds collected as charges for said service 
the amounts included in actual cost to 
cove: overhead expenses and compensa- 
tion being for covering into miscellaneous 


United States commissioner and notary 
public, designated as a notary public te 
take deposition in Federal proceeding is 
limited to fees fixed by sec. 21, act May 28, 


95 
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OATHS: 
Vouchers: 

Transportation, commutation of—in 
claims for payment of mileage in lieu 
of transportation in kind and payments 
equal to commercial transportationcosts 
of dependents under sec. 12, act June 10, 
1922, on Standard Form 1012, it is not 
necessary that theoath be subscribed to; 

; but essential facts should be furnished 
as required by Navy Travel instruc- 





Traveling expenses: 

Oath of office by employees engaged on 
Works Progress Administration proj- 
ects and paid security wages not a 
prerequisite to issuance of travel 
orders or reimbursement for expenses 
CeMiclel meee « .W...icowecscssiccce ae 
Jorks Progress Administration is an 
executive department or bureau with- 
in meaning of act of Aug. 24, 1912, 
providing for administering of oathsto 
travel and other expense accounts, and 
chief clerk of central office or clerk in 
said office designated by him, may 
administer such oaths, but neither 
chief clerks of State offices, nor clerks 
in said offices appointed by said chief 
clerks or chief clerk of central office, 
are authorized to perform these func- 


= 


See also Compensation. 


OFFICERS AND EMPLOYEES: 


Administrative and supervisory—Works 
Progress Administration—compensation 
computation is on same basis as for other 
Federal employees whose compensation 
is fixed by month or year................. 

Advisers—Taylor Grazing Act—Personnel 
acting as district advisers under act June 
28, 1934, whether Government employees 
or not, are not entitled to a per diem in 
lieu of transportation and subsistence. -. 

Authority: 

Contracts: 

Administrative officers not authorized 
to reform contracts under which 
United States has obtained vested 
rights, such matters being for General 
Accounting Office. ..............-... 

No liability on United States for pay- 
ment for repairs to privately owned 
automobile damaged in collision with 
Government owned car, repairs hav- 
ing been made at verbal suggestion of 
Government employee driver... ...- 

Sanatorium constructed for operation 
by Interior Department may not le- 
gally be operated under contract with 
a religious organization............... 

Children — education — appropriations for 
reclamation project not available for pay- 
ment of tuition of children of Federal em- 
ployees engaged on such projects........- 
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OFFICERS AND EMPLOYEES— Page 
Continued. 


Details—See Details. 

Errors—Liability—responsible for over- 
payments resulting from error in calcula- 
tion. Payment of amount to disbursing 
officer concerned does not entitle to claim 
against United States therefor. .......... 

Headquarters—field duty—where persons 
are appointed for general field duty re- 
quiring substantially continuous move- 
ment from place to place in the field, the 
headquarters are Washington, D. C...-- 

Holding two positions: 

No legal objection so far as laws of United 
States are concerned to proposed tem- 
porary employment in Federal position 
of citizen of United States while in non- 
pay status as teacher of Philippine 
Islands Government, salary as teacher 
not being paid from Federal funds, but 
there is for administrative considera- 
tion whether such employment might 
not contravene spirit of dual compen- 
sation statutes, Executive order pro- 
hibiting employment of State, Terri- 
torial, etc., personnel by Federal Gov- 
ernment, and emergency legislation to 
create work relief for unemployed... -- 

See also Compensation, double. 

Hours of work—five-day week—unauthor- 
ized for administrative employees in de- 
partmental service in District of Columbia 
including administrative force of Works 
Progress Administration.........-.....-. 

Instruction: 

Panama Canal—there being no statutory 
provision therefor, payment of salary 
or reimbursement of travel expenses and 
per diem in lieu of subsistence of accred- 
ited representative of Panama Canal 
Police Department while absent from 
headquarters in attendance at course 
of scientific training, is unauthorized, 
notwithstanding instruction is given by 
Federal agency .............-.........- 

Resettlement Administration—cost of 
producing motion picture with sound 
accompaniment to be used in instruct- 
ing employees and cooperating agencies 
in the work may be paid from funds for 
administrative expenses. ........-. oie 

Prospective—per diems—person who trav- 
els for purpose of consultation as to his 
qualifications is not entitled to per diem 
allowance either in lieu of subsistence or 
as salary, preceding effective date of ap- 
pointment-._.... phvhsaweipabdietiens ticks wert 

Reinstatements— Postal Service—former 
regular clerk in Ist or 2d class post office 
or regular carrier in city delivery service, 
reinstated as substitute clerk or substi- 
tute carrier may be credited with regular 
service before and after reinstatement, 
and with substitute service after rein- 
statement, within limitations of act Feb. 
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28, 1925, as amended by acts Feb. 29, 1929, 
and June 27, 1934, when later restored to 
SO BOT a is dase ckn Jcvcaccdictvecss 


State: 


Contracting for the Government—unau- 
thorized action of employee of Civil 
Works Administration in employing 
claimants in raising sections of a dry- 
dock cannot estop the Government 
from insisting upon its invalidity even 
though his act may have been beneficial 
to the United States; and no implied 
contract could arise obligating the 
United States to pay for services so 


Holding Federal positions—Motor Car- 
rier Act of Aug. 9, 1935, having author- 
ized Interstate Commerce Commission 
“to avail itself of the cooperation, ser- 
ices, records, and facilities of * * * 
State authorities’, State personnel may 
be employed in connection with these 
activities, and neither Civil Service Act 
nor Classification Act is applicable to 
such employment, but reimbursement 
for services rendered should be made 
directly to, and upon itemized accounts 
presented by State authorities, and 
salaries should not exceed rates paid by 
the State.......... incliiatanbiititialadinaiiaiiaeds 


Transfers—See Classification; Compensation, 


promotions. 


OFFICERS’ RESERVE CORPS: 
See Pay. 

OPEN MARKET PURCHASES: 
See Contracts, amownts; Contracts, default; 


Contracts, open market purchases. 


PANAMA CANAL: 
Delays in passage—claim for demurrage, 


excess cost of operation, etc., in connec- 
tion with vessels delayed in passage 
through Canal does not represent a legal 
or equitable obligation against the United 


Emergency Relief Appropriation Act, 1935— 


Canal Zone is within term ‘Territories 
and possessions” as used in sec. 2 of act... 


Quarters—Army officers detailed as mem- 


bers of Army Medical Research Board 
occupying Panama Canal quarters, are 
not entitled thereto free of charge, but 
must pay rental under Executive Order 
Gy i cancen seeccdoncccancessssour 


PARTNERSHIPS: 
Contracts—death of one partner does not 


terminate contract with partnership...... 


PAY: 
For civilian personnel, see Compensation. 
Active duty: 


Aviation cadets of Marine Corps and 
Naval Reserves created by act Apr. 15, 
1935, are entitled to pay while traveling 


473 


397 


136 


169 


AND EMPLOYEES— Page | PAY—Continued. 
Active duty—Continued. 


to or from active duty “‘not undergoing 
training’’ at rate prescribed in sec. 2 of 
act for such duty, and to pay as aviation 
cadets “undergoing training’ while 
traveling to such duty at Pensacola, 
but as such duty is limited by regula- 
tions to duty while at Naval Air Sta- 
tion, Pensacola, they are not entitled 
to pay while traveling from active duty 
for training to their homes----........- 
Officers’ Reserve Corps—Longevity 
credit unauthorized for active or in- 
active service during fiscal years 1933, 
SBT sc cnsinckcecceducécsscsces 


Additional: 


Diving duty: 

Navy enlisted men—temporary assign- 
ment of men attached to Experi- 
mental Diving Unit, Navy Yard, 
Washington, D. C., to U. 8. 8. Fal- 
con for continuing same duties in 
making further tests of diving 
methods and gear in open sea does not 
affect right to increased compensa- 
tion for diving duty.................. 

Navy officers—entitled to such addi- 
tional pay while on temporary duty 
only when said duty is such as de- 
scribed in act of April 9, 1928, as 


Expert gunner—Army enlisted men— 
flying cadets of Air Corps not entitled 
to additional pay for qualification in 
use of arms prescribed for aviation 
course for which enlisted ............... 


Aviation duty: 


Army officer—not entitled to during 
period of incapacity where injured while 
making unauthorized flight in commer- 


Army officers (nonflying): 

Provision in act Apr. 26, 1934, making 
appropriations for military and non- 
military activities of War Depart- 
ment, limiting increased pay for mak- 
ing aerial flights by nonflying officers 
above grade of captain—officers sub- 
NDAs isn cei sen aketq inevambiniteie 

Provisions in act Apr. 9, 1035, making 
appropriations for military and non- 
military activities of War Depart- 
ment, limiting increased pay for mak- 
ing aerial flights by nonflying officers, 
is applicable to Air Corps officer 
whose rating as airplane pilot was 
terminated because of unfitness... _.- 

National Guard—warrant officers who 
during portions of month not con- 
sumed in field training perform flights 
in proportion that monthly portions 
bear to flight requirements for full 
month are entitled to additional pay for 
flying based on armory drill pay to 
which entitled for authorized drills 
attended during said month._...... 
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Caretakers—National Guard—not entitled 
to, where animals left at home station 
and it appears no services as caretakers 
were performed, nor where payment was 
not authorized specially by National 
I ee ee 

Courts-martial—Army—act of Mar. 4, 1915, 
providing that pay and allowances shall 
not accrue to soldier under sentence of dis- 
honorable discharge during period execu- 
tion of sentence legally suspended, is not 
applicable in case of soldier whose sen- 
tence to dishonorable discharge, for- 
feiture of all pay and allowances, etc., is 
suspended by reviewing authority and 
who is restored to duty with organization. 
Suspension having been simultaneous 
with approval of sentence, pay accrued to 
date of suspension is also authorized - . .... 

Drill—National Guard officer—not entitled 
to, where functioning as colonel of branch 
of State force in which he failed to qualify 
for Federal recognition, on basis of pre- 
vious appointment as major of different 
branch of same State force in which he had 
been Federally recognized................ 

Encampments: 

National Guard enlisted men: 

Soldier admitted to post hospital under 
act Apr. 26, 1928, for treatment of 
disease contracted in line of duty at 
field training, not entitled to pay sub- 
sequent to termination of hospitaliza- 
tion after expiration of field training 
duty for time necessary to travel 


Where engaged in field training and 
relieved from participation before 
close of training period and mustered 
before regular muster of organization, 
proper notation of early muster and 
date, initialed by mustering officer, 
should appear on original pay roll... - 

While in field training, not entitled to 
pay for first day of furlough from 


Gratuity—Library of Congress charwomen 
not entitled to, under act Aug. 23, 1935, 
for holidays on which required to work -- 

Higher grade or rating—Army—enlisted 
men—annulment of reduction in rank 
orders as of date of issuance thereof does 
not entitle to pay of higher rank retro- 
actively to date of reduction...........-- 

Longevity—Officers’ Reserve Corps—credit 
unauthorized for active or inactive service 
during fiscal years 1933, 1934, and 1935- . - 

Periods—Army—captain of Air Corps with 
less than 20 years’ service, who is first ap- 
pointed in Regular Army as second lieu- 
tenant, but not under first sentence of sec. 
24 of National Defense Act, as amended, 
and who is assigned to duty under sec. 3, 
act July 2, 1926, with temporary increased 

rank of lieutenant colonel, is entitled to 

pay of fourth and not fifth period........ 
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Promotions—Army—officers of Veterinary 
Corps promoted under secs. 4 and 8, act 
July 31, 1935, are entitled to rank, pay, 
and allowances of respective grades upon 
completion of same respective periods of 
service prescribed by law in force June 30, 
1935, for officers of Medical Corps of Army 

Retired: 

Army officer: 

Captain retired under act July 31, 1935, 
who served as commissioned officer 
in Army prior to Nov. 12, 1918, is en- 
titled to be retired as majar, with 
same service credit to which entitled 
as captain on active list, and provi- 
sion in statute authorizing counting 
of fractional part of year amounting 
to 6 months or more as complete year 
is appliacble to any time credit in 
computation of retirement pay - - ---- 

Honorably discharged and reappointed 
a commissioned officer subsequent to 
July 1, 1922, after interval of civilian 
life, is entitled to count for pay pur- 
poses only commissioned service on 
SE nde retesiccvtcebisaness 

Percentage of base and longevity pay 
where originally appointed under act 
June 4, 1920, at age greater than 45 
years, may not be increased by reason 
of active commissioned service after 
PR ci ccachucndbadesmesnettare 

Retired under sec. 5, act July 31, 1935, 
who elects to receive retired pay on 
basis of 4 per centum of active duty 
pay for each complete year of com- 
missioned service will be entitled to 
retired pay computed on active pay 
before retirement in advanced rank. 
Credit for constructive service and 
retired pay based on advanced rank 
accorded on retirement applies to 
officers who do not elect to receive 
retired pay as provided in fourth 
proviso of said section... -........--. 

Economy Act—warrant officer of Navy 
retired with commissioned rank, who 
continues to receive higher rate of re- 
tired pay of warrant officer under sta- 
tutory saving clause, is receiving pay 
for or on account of services as commis- 

sioned officer and subject to sec. 212, 

act June 30, 1932, limiting to $3,000 

combined rate of civilian compensation 

NE BIG ovccnncsncevecens aeeibinds 

Marine Corps Reserve (Fleet)—date of 
commencement of retired pay status of 
members transferred for physical dis- 
ability is fixed by act Apr. 23, 1930, as 
first day of month following month in 
which retirement would otherwise be- 
come effective, but act not for applica- 
tion in determining date of retired re- 
servists’ right to allowances as part of 

retired pay on completion of 30 years’ 
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Retired—Continued. 
service when period of service not com- 
pleted until after attaining retired 


Navy—captain advanced to rank of rear 
admiral upon retirement under secs. 3 
and 6, act Mar. 4, 1915, is entitled to 
retired pay based on active duty pay of 
rear admiral, lower half. 

Sickness: 

Officers’ Reserve Corps: 

Beginning of 6 months’ period during 
which personnel covered by act Apr. 
26, 1928, may continue to receive pay 
and allowances is date following that 
on which disability occurred, and 
not date of termination of active duty 
specified in orders, notwithstanding 
active duty orders issued subsequent 
to date of, but during, disability 

Member on active duty whose assign- 
ment is extended while in perform- 
ance of duty under an ambulatory 
disability, is entitled to pay for period 
so assigned notwithstanding neces- 
sity for subsequent hospital treatment 
therefor and that such period is more 
than six months from date when first 
hospitalized because of said disability 
during said active duty...........-.. 

Training— Reserve Officers’ Training 


Corps—member hospitalized account 
sickness contracted in line of duty while 
at camp of instruction not entitled to pay 
beyond period of authorized camp at- 


PAYMENTS: 


Erroneous: 
Liability: 

Employees responsible for overpay- 
ments resulting from error in calcula- 
tion. Payment of amount to dis- 
bursing officer concerned does not 
entitle to claim against United 
States therefor. 

See also Certifying officers, liability; 
Disbursing officers and agents, lia- 
bility. 


PAY ROLLS: 
See Pay. 


PENITENTIARIES AND PRISONS: 


Prison industries: 
Purchases: 

Emergency Relief Appropriation Act, 
1935—certificates of clearance from 
Federal Prison Industries, Inc., not 
required before purchase from com- 
mercial firms of items procurable 
from said corporation if funds to be 
charged have been allocated from 
relief appropriation act 


ONS—Continued. 


Prison industries—Continued. 
Purchases—Continued. 

Involving regular as distinguished from 
emergency relief appropriations, 
made from private business firms, of 
articles or materials available and re- 
quired by statute to be purchased 
from Federal Prison Industries, Inc., 
do not create binding obligations on 
United States 

National Recovery Act funds—under 
existing regulations, purchases of 
articles such as produced by Federal 
penitentiaries from funds appropri- 
ated to carry out National Industrial 
Recovery Act are required to be made 
from Federal Prison Industries, Inc., 
but amendment of regulations to pro- 
vide for purchases elsewhere without 
clearance from said corporation would 
not be objectionable 


PENSIONS: 


See Veterans’ Administration. 


PERMANENT APPROPRIATION 


REPEAL ACT, 1934: 

Appropriations: 

Indefinite: 

“Migratory Bird Conservation Fund” 
available subsequent to June 30, 1936, 
for payment of obligations incurred 
puter te Fale 1 1906.2: <2: <..--... : 

Obligations incurred prior to June 30, 
1935, may not be paid from said appro- 
priations after June 30, 1935, but are for 
charging to appropriated funds for 
fiscal year 1936. 

Checks—outstanding liabilities—checks 
drawn during one fiscal year and returned 
to disbursing officer after close of fiscal 
year following year of issuance, should not 
be canceled by disbursing officer but are 
for transmittal to General Accounting 


“Unobligated balances’’—words as used in 
sec. 5 of Act, although not intended to 
keep appropriation accounts alive in- 
definitely for payment of claims, suffi- 
ciently include claims pending and in 
course of settlement on effective date of 
covering-in requirement 


PERSONAL SERVICES: 


Anthropologists—Smithsonian Institution— 
personnel employed under funds appro- 
priated pursuant to Indian Reorganiza- 
tion Act June 18, 1934, and transferred by 
Bureau of Indian Affairs to Smithsonian 
Institution for anthropological work are 
subject to civil service laws and Classifi- 
cation Act 
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PERSONAL SERVICES—Con. Page | PERSONAL SERVICES—Con. 
Architects: Stenographic—Continued. 


District of Columbia—Alley Dwelling 
Authority may employ architects for 
temporary duty only if there are not 
available in said establishment personal 
services of character desired and if they 
cannot be obtained in accordance with 
Civil Service rules and regulations, and 
then only by direct hire with consent of 
Civil Service Commission and at rates 
not in excess of those specified by Classi- 
le eae meal - 

Resettlement Administration—author- 
ized payments to architect whose serv- 
ices are confined to particular project 
are chargeable to funds allocated for 
rural rehabilitation project concerned 
rather than to allocation for adminis- 
trative expenses 

Attorneys—Justice Department—appro- 

priation not available for appointment of 

special counsel may not be used to reim- 
burse Justice Department for services of 
special counsel especially employed by it 
upon request of Commissioner of Internal 

Revenue to conduct proceedings before 

Board of Tax Appeals 

Human subjects—experiments—no legal 

objection to use of human subjects in 

lieu of animals by Bureau of Chemistry 
and Soils, in experiments and investiga- 
tions required by law under nonpersonal 
service contract with educational insti- 
tution providing for no payment of salary, 
and for no privity between Government 
and human subjects selected by insti- 


overtime, railroad and taxi fares, and 
subsistence to stenographers called to 
New York from New Haven due to 
alleged lack of stenographers in New 


Tax Appeals, Board of -contract with 
partnership not terminated by death of 
IE... ted emncicinennwes 

Textile Labor Relations Rend-iep au- 
thority for procurement under terms of 
expired contract on basis of emergency 
and administrative determination that 
prices thereunder were lower than for 
similar services currently offered 


Stenotype operators—in absence of public 


need, restriction in competition for sten- 
ographic reporting to stenotype operators 
is not compliance with sec. 3709, R. 8... 


Supervisors, etc.—Resettlement Adminis- 


tration—cost of services of case super- 
visors, farm management advisers, and 
similar personnel in connection with rural 
rehabilitation loans or grants, although 
not apparent by what authority of law 
payable under Emergency Relief Appro- 
priation Act of Apr. 8, 1935, would, if 
proper, be chargeable to allocation for 
administrative expenses and not alloca- 
tion from which loans or grants are made__ 


PHOTOGRAPHS: 
Personal—cost of photographs of tem- 


porary substitutes of Post Office Depart- 
ment for purpose of identification is a 
personal expense and not chargeable to 
public funds in absence of express statu- 


Law clerks—appointments—no objection to 
appointment by National Labor Rela- 
tions Board of university graduates in law 


tory authority 
POST OFFICE DEPARTMENT: 


as law clerks on contract basis providing Mails: 


for traveling expenses but no compensa- 


Relief workers with equipment—employ- 
ment need not be obtained through Pro- 
curement Division as nonpersonal service 


National Archives—services of type per- 
formed by regular office stenographers 
are for direct employment by Archivist 
and not by contract either with or with- 
out advertising, but where limited to 
such as required by officer or employee 
in travel status, services may be en- 
gaged at not exceeding prevailing local 
IL sonnet emetaennan hme 

Securities and Exchange Commission— - 
officer in travel status in New York City 
may not employ temporary steno- 
graphers without regard to classifica- 
tion act or civil service laws and regu- 
lations except as incident to travel 
status to extent authorized by stand- 
ardized Government travel regulations, 
and which would not authorize reim- 
bursement for stenographic services, 


C. 0. D.—lost—where lesser amount col- 
lected from sender of C. O. D. parcel 
than prescribed fee, and claim for in- 
demnity arises, sender is entitled to 
C. O. D. value indicated at time of 
mailing, postrhaster at sending office 
being responsible for collection of addi- 
tional fee. . 

Registered: 

Lost: 

Indemnification, pursuant to act Apr. 
9, 1934, amending sec. 3702, R. 8., 
of insurance company for full 
amount paid insured, where com- 
pany’s predecessor had been paid 
portion of total loss sustained—pro- 

Indemnity not paeehls for lene iting 
from alleged improper delivery of 
registered letter to minor acting as 
agent for addressee at office given 
as address to writer of letter, of 
which office minor was in charge at 
time of delivery, having been em- 
ployed by alleged husband of ad- 
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POST OFFICE 
Continued. 


Mails—Continued. 

Registered—Continued. 
Lost—Continued. 

Where loss of letter containing cur- 
rency, registered without willful 
design in amount less than actual 
amount, is direct result of improper 
delivery by postal employee, claim 
for indemnity allowed only in 
amount not to exceed value declared 
at time of mailing 

See also Transportation. 

Postal Service: 

Compensatory time—watchmen and mes- 
sengers, if not employees of Custodial 
Service of Post Office Department, are 
not within group of employees to which 
act Aug. 14, 1935, is applicable and are 
not entitled to compensatory time for 
services on Saturday. Act, supra, 
making Saturday nonwork day for cer- 
tain postal employees and authorizing 
compensatory time for work required 
on that day does not authorize two 
days’ compensatory time for one day’s 
work required on Saturday, also a regu- 
lar legal holiday 

Reinstatements—former regular clerk in 
Ist or 2d class post office or regular car- 
rier in city delivery service, reinstated 
as substitute clerk or substitute carrier, 
respectively, may be credited with 
regular service before and after rein- 
statement, and with substitute service 
after reinstatement, within limitations 
of act Feb. 28, 1925, as amended by acts 
Feb. 28, 1929, and June 27, 1934, when 
later restored to regular position 

Rural letter carriers: 

Saved salary: 

Carrier who, on and before July 1, 
1934, was serving three times a week 
a route less than 30 miles is entitled 
to benefit of saving clause regarding 
reduction in compensation in act 
June 25, 1934, for six times a week 
service July 1, 1934, on same un- 
lengthened route. If service on 
and before July 1, 1934, was on 
basis of six times a week and was 
reduced to three times a week sub- 
sequent to that date, the saving 
clause inures to carrier proportion- 
ately on that basis. 

If service of carrier on and before July 
1, 1934, was on basis of six times a 
week and was reduced to three 
times a week subsequent to that 
date, the saving clause regarding 
reduction in compensation in act 
June 25, 1934, inures to carrier pro- 
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POST OFFICE DEPARTMENT— 
Continued. 


Postal Service—Continued. 
Substitutes: 

Basis of payment not affected by act 
Aug. 14, 1935, and substitute railway 
postal clerks may be paid for full time 
when assigned to place of regular 
clerk for continuous period 

Maximum ratios provided by act Aug. 
14, 1935, for employment of one sub- 
stitute for every 8, 10, or 12 regular 
employees must be strictly adhered 
to, and employment of substitutes on 
basis of fractional excess of maximum 
ratios is not authorized 

Ratio of one substitute to eight regular 
employees prescribed by act Aug. 14, 
1935, is for application separately to 
each service group named therein, 
and remaining ratios mentioned in 
act are also for application with re- 
spect to service groups but within 
individual post offices. .......:...-. 

Under act Aug. 14, 1935, assignment of 
substitute railway postal clerks to 
road duty entitles to full day’s credit 
for 6 hours, 40 minutes’ work on any 
one day in computing service for ap- 
pointment or promotion purposes... 

Postmasters—liability—not responsible for 
shortage resulting from cashing Govern- 
ment check issued under a mistake of fact 
and involving partial overpayment 

Post offices: 

Branches in Government agencies: 

Payment under contract of compensa- 
tion by Post Office Department to 
navy yard employee for operation of 
branch post office in public quarters 
at navy yard, with heat, light and 
safe furnished by the Navy Depart- 
ment, is in violation of sec. 403, Postal 
Laws and Regulations, 1932, and also 
dual compensation statutes... ...... 

Unauthorized where expenses are 
charged to, and service performed by 
personnel of, the department or es- 
tablishment concerned, unless specifi- 
cally authorized by statute........ ; 


PRINTING AND BINDING: 


Binding—National Archives—appropria- 
tion not available for, except minor re- 


Economy act—Supreme Court reports— 
special statutory provisions relative to 
price at which reports might be sold to 
public are not affected by sec. 307, act 
June 30, 1932, fixing price of Government 
Ei ovine cnsonacqneots seeledticimealy 

Limitations— District of Columbia—print- 
ing and binding for any activity for which 
funds are provided by District of Colum- 


1215 


Page 








1216 


PRINTING AND BINDING—Con. 


bia Appropriation Act for 1936, including 

Office of Recorder of Deeds, are subject to 

proviso prohibiting expenditures for such 

purposes unless need specifically ap- 
proved by designated administrative 
authorities, and there is for consideration 
provision in act July 8, 1935, authorizing 
discontinuance of printing annual or 

IN iis cca we sevencéqnecese 

Social Security Act allotments: 

Funds allotted to District of Columbia 
for maternal and child welfare under 
section 504 (a) of the act, may be used 
for printing and binding only if the 
District of Columbia appropriations 
from which the allotments are matched 
are available for said purposes. -----._- 

Funds allotted to District of Columbia 
from Public Health Service appropria- 
tions under sections 601 and 602 of the 
act may be used for essential printing 
ee WE sn. cokuenennwon ceeeeneiense 


PROJECTS: 


Housing and slum clearance: 
Public Works Administration: 

Low-cost housing projects provided 
from funds appropriated under act 
June 16, 1933, and/or act Apr. 8, 1935, 
are for direct operation by the Gov- 
ernment, and all rentals and other 
receipts are for covering into Treasury 
as miscellaneous receipts, without 
deduction. Projects may not be 
operated under management con- 
tract, nor leased as a whole to other 
than public housing authorities or 
similar public bodies --..-...........-.. 

Payment of municipal real estate taxes, 
or payments in lieu thereof, may not 
be made from moneys received from 
rentals or otherwise in connection 
with housing and slum clearance 
DOI a Siok. ic cctdakdsccvadition 

Surrender of an eupectaney under 
original contract for purchase of 
options on real estate for slum clear- 
ance projects to receive a bonus for 
securing certain options for the Gov- 
ernment which could not ripen unless 
and until a specified number of 
options had been acquired, is not 
sufficient consideration for modifica- 
tion of original contract.............. 

Rental rates—fixing low-cost housing 
rental rates which would not bring in 
net return on money invested equal, at 
least, to rate United States is required 
to pay on bonded indebtedness, is not 
authorized, but rates may be fixed 
without inclusion of value of lands 
employed in construction of particular 
project if provision made for including 
in such rates a fair annual interest 
return on value of land. ............... 
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PROJECTS—Continued. 
Irrigation—pursuant to sec. 4, Permanent 


Appropriation Repeal Act June 26, 1934, 
amount specifically appropriated for 
irrigation projects in annual appropriation 
act for fiscal year 1936 is available for use 
thereon only tc extent of amounts covered 
into Treasury from the unobligated 
balance on June 30, 1935, of receipts from 
such projects during fiscal year 1935 and 
from similar receipts during fiscal year 


Owner-operated equipment— Works Prog- 


ress Administration—no objection to use 
of funds appropriated by Emergency 
Relief Appropriation Act of 1935, in 
making payments, otherwise than on 
“security wage” basis as provided in 
Executive order 7046, to persons em- 
ployed who operate their own equipment 
in connect!cn with projects to which order 
cn cnpitncaseanaccctcene 

Administration—div ided 
service employees—compensation of, for 
charging to administrative expenses, ad- 
justment to be made later if found more 
properly chargeable to particular project 
or projects. ssakanete nepathagnce 


Rio Grande rectification- _where construc- 


tion results in interference with privately 
owned irrigation facilities, objection not 
required, in view of facts and alternative 
provisions of the act Aug. 28, 1935, to con- 
tracts under which payments will be 
made to owners—in lieu of restoration or 
reconstruction—in amounts not in excess 
of what authorized restoration or recon- 
struction would cost the Government, 
and funds allotted for this project from 
moneys appropriated under National 
Industrial Recovery Act may be used for 
that purpose_.......... 


Security wage—Works Progress Admin- 


istration—relief workers not permitted to 
work in excess of number of hours pre- 
scribed pursuant to Executive Order 
7046, except as authorized therein, nor 
may they be paid covering two full con- 
secutive semimonthly pay periods, com- 
mencing with first two full pay periods on 
the project, !n excess of security wage 
rates fixed in Executive order for particu- 
lar occupation and locality, except where 
rate previously adjusted by not to exceed 
10 percent as authorized by order, as 
GIs cocccnncssistiddins dsincctinese 


PROMOTIONS: 
See Compensation. 
PROPERTY: 


Insurance—See Jnsurance. 
Private: 


Damages: 
Allowance of mileage to employee of 
Forest Service for use of own auto- 
mobile on official travel precludes 
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PROPERTY — Continued. Page 


PROPERTY — Continued. Page 
Private—Continued. Private—Continued. 

Damages—Continued. Improvements—Puerto Rico Reconstruc- 
additional allowance for damage to tion Administration—preliminary work 
automobile incident to travel, not- may be done on land to be acquired, 
withstanding act Jan. 31, 1931....... 735 incident to reforestation before final 

Claim for less than $1,000 for damage to approval of title by Attorney General, 
private property by Government provided purchase contractually fixed, 
personnel involving negligence is for based upon title information disclosing 
consideration by the head of the de- no hindrance to conveyance, and the 
partment concerned under act of Government has been placed in posses- 
December 28, 1922, and not by the sion accordingly, but there should be 
Comptroller General under act of obtained in advance formal permission 
a 1114 of seller to so employ land and waiver of 

Hiring of employee's autombile for use any claim for damages should purchase 
of officers in accordance with Na- not be consummated_---.............- 359 
tional Forest Manual does not author- Lost—Customs Service—payment not 
ize hiring for use by employee-owner, authorized under tariff act June 17, 
and he is not entitled to reimburse- 1930, of the value, shipping expense or 
ment of cost of repairs made neces- entry fee, on merchandise allegedly lost 
sary by collision with fallen tree in customs appraiser’s stores, nor is the 
while automobile being used by him- claim one for reporting to Congress 
self on official business.-............-- 76 under act Apr. 10, 1928__.............. 512 

Irrigation facilities—where construction Repossessed and sold—Federal Housing 
of project for rectification of Rio Administration may repossess and sell 
Grande results in interference with movable fixtures constituting collateral 
privately owned irrigation facilities, assigned to it by banks, lending compa- 
objection not required, in view of nies, etc., insured under National 
facts and alternative provisions of Housing Act against losses resulting 
act Aug. 28, 1935, to contracts under from loans or advances of credit, where 
which payments will be made to said Administration has paid defaulted 
owners, in lieu of restoration or recon- obligations of persons to whom loans 
struction, in amounts not in excess of or advances were made, if determined 
what authorized restoration or recon- such action is in interest of the United 
struction would cost the Govern- Oentee:. 22 ete umicketeetobadele 471 
ment, and funds allotted for this Stolen—Veterans’ Administration ap- 
project from moneys appropriated propriations or funds not available for 
under National Industrial Recovery cost of replacing stolen parts of rented 
Act may be used for that purpose..... 492 sound reproducing machine where there 

Military service: is no Government negligence and con- 
Army officer not entitled to reim- tract requires replacement necessary to 

bursement for damages on change continued operation... ................ 929 

of station after transportation com- Publie: 

pleted, and property was placed in Damages: 

storage, regardless of whether Cost of repairs to Government auto- 

stored for Government conven- mobile used by an employee without 

RROD... cbiskstimnae tdasbintinhieris 994 authority in excess of value of car. 
Payment not authorized from funds Employee chargeable with difference 

appropriated by act Apr. 9, 1935, between Government loss and 

where claims involve damage to amount received from sale of car__-__- 927 

tombstones erected in private Moneys received from private sources 

cemetery on land subsequently as reimbursement for costs incurred 

taken over by the Government for and damages sustained by United 

military purposes...........- asian 442 States in administration of national 

No liability on United States for re- forests are for depositing as miscella- 
pairs to privately owned automo- neous receipts without abatement or 
bile damaged in collision with Gov- deduction, and may not be considered 
ernment-owned car, repairs having revenue from authorized activities of 
been made at verbal suggestion of ee ee eee 683 
Government employee driver... ....--. 662 Disposition—objection not required to 

Destroyed—Forest Service—no authority sale by Resettlement Administration 

for payment of claim for loss by fire of of Government’s interest in factory 

typewriter rented by State of Penn- type building erected with Federal 
sylvania Forest Service under con- funds without authority of law on Fed- 

tract for use in emergency conserva- eral project, to a nonstock corporation 

CE WE accccccsus aieaumadeenaa ahonaem 64 composed of persons who occupy homes 
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PROPERTY— Continued. 


Public—Continued. 

on project, if sale will result in further- 
ance of approved project involving rural 
rehabilitation or relief in a stricken agri- 
cultural area, and can be effected at a 
price not less than reasonable value of 
Government’s interest, but if property 
cannot be so disposed of, procedure 
should be in accordance with act Aug. 


Guam—all public property under juris- 
diction of Naval Government of Guam 
is public property of United States.- -. 

Leasing requires authority of law... ..... 

Safeguarding—Virgin Islands Co. is a 
“department”’ and sugarcane grown on 
land controlled and operated by said 
company is “‘property”’ within act Mar. 
3, 1879, and arms and ammunition 
required in protection of sugarcane so 
grown are for procurement in accord- 
ance with said statute_................ 


PUBLIC BUILDINGS: 
Construction: 


Additional units desired in connection 
with buildings under construction, and 
not in contemplation at time of original 
contract, are not inseparable part of 
work originally contracted for and may 
not be constructed by present contrac- 
tor without submitting matter to 


Increased hours of labor—where bidding 
and contracting for construction of 
public building were on basis that 
certain mentioned conditions might 
occur justifying extension of working 
hours, there is no objection to such 
extension from 30 to not more than 40 
hours per week, for period of labor 
shortage, if determined that there ac- 
tually exists shortage of such character 
as to endanger contractor’s ability to 
complete its contract within time fixed_ 

Philippine Islands—funds appropriated 
by act Aug. 12, 1935, for construction 
of buildings for United States repre- 
sentative in Philippine Islands and 
procurement of furniture, furnishings, 
and equipment for same, not available 
for purchase of station wagon.......... 

Repairs and improvements: 

Foreign Service: 

Appropriation ‘‘Contingent Expenses, 
Foreign Service’’ available for cost of 
minor alterations in building leased 
as American Legation, for adapting 
for use as a consulate... ............-.- 

Cost of pruning trees, etc., on Legation 
grounds at Guatemala not chargeable 
to contingent expenses............... 


Temporary—Immigration and Naturaliza- 


tion Service—appropriation for fiscal year 
1936 available for temporary shelters in 
remote places for use of patrol inspectors. . 


INDEX-DIGEST 
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Government 


contracting procedure—in 
absence of competition no objection to 
agreements for public utilities services 
at stipulated rates ‘‘until further notice”, 
without necessity for new agreements or 
annual renewals except to cover changes 
in rates or service unless interests of 
Government require otherwise in a par- 


See also Electricity: Telephones. 
PUBLIC WORKS ADMINISTRA- 


TION: 


Automobiles, use of own—funds under 


Emergency Relief Appropriation Act, 
1935, available for expenditure in con- 
nection with continuation of Public 
Works Administration, are applicable 
to reimbursement of actual expenses in- 
curred by Navy Department employees 
in using own automobiles on official busi- 
ness within limits of official stations if 
employees are engaged on work author- 
ized to be continued and the President 
authorizes use of funds for such expendi- 


Bond sales—computation of interest—in 


the valuation of securities of Federal agen- 
cy sold to Federal corporation there is for 


application, in so far as valuation between 
any two established semi-annual com- 
pound interest periods is concerned, the 
so-called true value basis. ............-.. 
Loans to municipalities—funds loaned for 


public works project, bonds to full 


amount being taken as security—method 
of effecting cash grant for not exceeding 
30% of cost of labor and materials. Ma- 
tured coupons collected and deposited as 


miscellaneous receipts not for application 


SR. satcinabondneeesebadend> 
See also Classification, special, fired by Execu- 
tive order; Projects; Traveling expenses. 


QUARTERS: 


In kind—Army officers detailed as members 
of Army Medical Research Board, who 
occupy Panama Canal quarters, are re- 
quired to pay rental under Executive 


Order of Dec. 3, 1921.............-- 


Quarters allowance: 


Army—change of station—enlisted man 
authorized to delay in reporting for own 
convenience not entitled under act Apr. 
15, 1926, to money allowance for quar- 
ters for period of delay — 

Foreign Service—Commerce Depart- 
ment—Government of Philippine Is- 
lands established by President's procla- 
mation of Nov. 14, 1935, did not so alter 
relationship between said Government 
and United States as to authorize pay- 
ment of allowance for living quarters, 
etc., to Foreign Commerce Service 
officers stationed in said islands........ 


Page 


198 


523 


Sr 








Se er Ee 


oneeener, 


INDEX-DIGEST 


QUARTERS— Continued. 


Rental allowance: 


Act Apr. 9, 1935: 

Guam—officer of Navy may be assigned 
public quarters on Island of Guam 
without payment of rent, but pay- 
ment of rental allowance to officer 
while occupying such quarters is not 
a iinn re ht enmeetnnde 

Panama Canal—provision in act limit- 
ing payment of rental allowance to 
any Government officer occupying 
quarters at permanent station not 
under jurisdiction of service in which 
serving but which belong to the Gov- 
ernment, to amount not in excess of 
rental charged for such quarters on 
Mar. 5, 1934, is applicable to Panama 
Canal quarters leased to civilian em- 
ployee and by him subleased to Navy 
officer, and there may not be included 
in said rental a charge for use of per- 
sonal effects, the supply or replace- 
ment of which for use in residences or 
quarters of officers on shore is pro- 
hibited by act June 24, 1935_.......-- 

Army nurse not entitled to, while on 
leave, assignment of quarters at per- 
manent station not having been ter- 
minated until termination of leave....- 

Joint occupancy of quarters—voluntary 
occupation by Navy officer, assigned for 
duty at navy yard, and his dependents, 
of public quarters jointly with another 
naval officer to whom quarters are as- 
signed, in city in which navy yard is 
located, constitutes assignment of quar- 
ters at his permanent station, and he is 
not entitled to rental allowance during 
period of such occupancy, or while on 
leave of absence or on temporary duty 
away from his permanent station.._... 

See also related subject of Subsistence 
allowance. 


RAILROADS: 
Grade crossing devices—funds appropriated 


by Emergency Relief Appropriation Act 
of 1935 are not available for allotment to 
Works Progress Administration for proj- 
ects involving construction of protective 
devices at railroad grade crossings upon 
roads not part of Federal-aid highway 
system... . iocneaedd os na miniet 


RATIONS: 


Commutation: 


Immigration Service employees--rifle 
team composed of civilian members of 
Immigration Border Patrol, on leave 
with or without pay from regular em- 
ployment, may participate in National 
Rifle Matches, and paid subsistence 
allowance at rate prescribed for civil- 
i entiisedannd 
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RATIONS—C ontinued. 


Commutation—Continued. 

Reserve Officers’ Training Corps—stu- 
dents who discontinued the advanced 
course of instruction before complet ion 
of first year but in some succeeding 
academic year complete uncompleted 
portion of said first year prior to sum- 
mer vacation and reenter school to com- 
plete second year of advanced course 
after vacation period, are entitled to 
commutation of rations for summer 
vacation, less period of summer camp... 

REAL ESTATE: 
Acquisition: 

Housing and slum clearance—United 
States having abandoned project in 
District of Columbia, contractor for 
procuring options on real estate not en- 
titled to payments for preliminary 
aR a I 

Land: 

Puerto Rico Reconstruction Adminis- 
tration—payment for land acquired 
in connection with emergency relief 
program upon approval of title by a 
representative of the Attorney Gen- 
eral if said approval is given finality, 
but payments prior to action that is 
final are on personal and bonded 
responsibility of disbursing officers... 

Submarginal land, title to which has 
vested in a State through forfeiture 
for delinquent taxes, may be pur- 
chased from public moneys provided 
title is valid and consideration nom- 
Sen nideracaaciutehs Aaetinndacnhedish ainsi 

Reservations—the act of June 15, 1935, 
conferring upon Secretary of Agricul- 
ture authority to acquire lands subject 
to rights-of-way, etc., if in his opinion 
said encumbrances will not interfere 
with use of such lands for purposes of 
the act, contemplates individual and 
not blanket determinations._.......... 

Taxes, including interest and penalties, 
may be paid where legally levied and 
assessed against property mortgaged to 
United States prior to acquisition of 
title by the United States_._.......... 

Disposition—subsistence homestead proj- 
ects—objection not required to sale of 

Government's interest in factory type 

building erected with Federal funds with- 

out authority of law to a nonstock cor- 
poration if sale will result in furtherance 
of approved project involving rural re- 
habilitation or relief in a stricken agricul- 
tural area, and can be effected at price 
not less than reasonable value of Govern- 
ment’s interest, otherwise procedure 
should be in accordance with the act, Aug. 

27, 1935, providing for disposition of sur- 

plus real property 
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REAL ESTATE—Continued. 


Mortgages: 

Foreclosures—unpaid premiums for in- 
surance obtained by mortgagor on grain 
elevator mortgaged to United States to 
secure payment of loan do not become 
a lien against property, and payment 
may not be assumed by United States 
upon foreclosure and purchase of prop- 
cs 4.c-: a ae : 

Options—slum clearance projects—surren- 
der of expectancy to receive a bonus for 
securing options for the Government 
which expectancy could not ripen unless 
a specified number of options had been 
acquired, is not sufficient consideration 
for modification of original contract 

Rent—See Rent. 

Rights-of-way—easements—United States 
has right to direct public utility to move 
its lines when they interfere with para- 
mount public use of streets or highways. 
In absence of necessary supporting data 
to show the right to maintain telephone 
lines was paramount to right of United 
States to the route of the highway, a 
claim for cost of replacing overhead lines 
with underground cables may not be 
Sh <obntnineniamneiiainnedehianenio 

Sales—court orders—See Adrertising, news- 
papers. 

Titles—validity—Puerto Rico Recon- 
struction Administration—regardless 
of strict technical requirements of 
sec. 355, R. S., the public interests 
would best be served by obtaining 
opinion from Attorney General as to 
validity of title in case of all land 
purchased by Government, in absence 
of statute providing otherwise......... 


RECEIPTS: 


Payments—Evidence of—certificates may 
not be substituted for signed receipt 


REGULATIONS: 


Navy—tTravel allowance—Secretary of 
Navy may make regulations for compu- 
tation of travel allowance in United 
States by prescribing official ports of entry 
for discharges accomplished in prescribed 
zones and fixing route via that port of 
entry which produces least amount of 
BE CINE. cis ARcdinemdcorncee 

Standardized Government Travel: 
Airplane travel—salary savings for appli- 

cation to airplane travel excess costs are 
exclusive of all days which are not offi- 
cial periods of duty at employee's sta- 

Lodging—under orders providing for per 
diem in lieu of subsistence, one-fifth of 
a@ per diem must be deducted for each 
day Government lodginig is furnished 
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REGULATIONS — Continued. 


Veterans’ Administration—death compen- 
sation—amendment not authorized to 
permit award of, under act of June 28, 
1934, for death of veteran from nonservice- 
connected cause while suffering with a 30 
percent or more service-connected disa- 
bility, in cases where evidence of ‘service 
connection of disability has been sub- 
mitted subsequent to veteran’s death. _- 

Waivers: 

No basis or authority of law for admin- 
istrative regulation which attempts to 
create in administrative officer discre- 
tion to withhold application of provi- 
sions of valid statutory regulations 
having force and effect of law ........- 

Veterans’ Administration — no authority 
to waive in individual cases regulations 
regarding time of making adjusted com- 
pensation installment payments-..-.-.--. 

War Department—National Rifle 
Matches — rifle team of civilian members 
of Immigration Border Patrol, on leave 
with or without pay from regular employ- 
ment, may participate and be paid travel 
and subsistence allowances at rates pre- 
ET GR ncintnpnanmensecceenn 


REINSTATEMENTS: 


See Officers and employees; Retirement, ci- 
vilian, reemploy ment. 


RENT: 


Cylinders—oxygen or acetylene—under 
contract for furnishing cylinders of oxy- 
gen or acetylene free of rental up to 30 
days vouchers submitted for rental should 
show all data to enable ascertaining the 
free period as well as period for which 
rental is charged 

Public property: 
After acquisition by Government—title 

to property having passed to Govern- 
ment ‘on filing declaration of taking 
and deposit of compensation under act 
Feb. 28, 1931, right to rentals accruing 
thereafter is in United States notwith- 
standing subsequent filing of consent 
decree, and payments alleged made by 
former éwner for taxes against the prop- 
erty subsequent to declaration date 
may not be set off by owner against 
rents subsequently collected_-_.......- 
Rates—fixing low-cost housing rental 
rates which would not bring in net re- 
turn on money invested equal, at least, 
to rate United States is required to pay 
on bonded indebtedness, is not author- 


ized, but rates may be fixed without 
inclusion of value of lands employed 
in construction of particular project 
if provision made for including fair an- 
nual interest return on value of land_. 
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RENT— Continued. 


Rental-purchase contracts—See Contracts, 
rental purchase. 
See also Leases. 


RENTAL ALLOWANCE: 
See Quarters. 


REPAIRS AND IMPROVEMENTS: 


See Leases; Property, private, damages; 
Property, public; Public buildings. 


RESETTLEMENT ADMINISTRA- 
TION: 


Loans—repayments—collections or repay- 
ments by occupants of subsistence home- 
steads must be covered into miscellaneous 
I ists cnitienbh weld acinomae 

Motion pictures—cost of producing with 
sound accompaniment to be used in in- 
structing officers and employees may be 
paid from funds allotted for administra- 
tive expenses 

Projects: 
Divided service employees—compensa- 

tion of such employees for charging to 

administrative expenses, adjustment to 

be made later if found more properly 

chargeable to a particular project or 

inictccensemmunsidensatianginies 
Subsistence homesteads: 

Credit hours—funds transferred to Re- 
settlement Administration pursuant 
to Executive Order 7041, available for 
payment of cash value of bona fide 
credit hours accumulated to June 15, 
1935, to workers employed in con- 
struction of subsistence homesteads 
who have not become obligated to the 
Government by purchase of project 
homes. Sec. 206, National Recovery 
Act, relative to hours of labor and 
rates of compensation not applicable 
to such payments. Claims for cash 
payment for credit hours are for direct 
settlement by General Accounting 
CR iis scasenet Telus ocildawe tbbiadinais 

Objection not required to sale of Gov- 
ernment’s interest in factory type 
building erected with Federal funds 
without authority of law to a non- 
stock corporation if sale will result in 
the furtherance of an approved project 
involving rural! rehabilitation or relief 
in a stricken agricultural area, and 
can be effected at price not less than 
reasonable value of Government's 
interest, otherwise procedure should 
be in accordance with the act, Aug. 
27, 1935, providing for the disposition 
of surplus real property~.....-.-...-.- 


RETIREMENT: 


Civilian: 
Annuities: 
Civil Service Commission has no au- 
thority to adjust retroactively annu- 
ity rate of deceased annuitant in ab- 
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RETIREMENT. Continued. 


Civilian—Continued. 
Annuities—Continued. 
sence of claim by heirs or personal 
representative. Where, during life- 
time retired employee fails to select 
five consecutive years of allowable 
service authorized for computation of 
annuity rate by sec. 4,act May 29, 1930, 
right of selection lapses and adjust- 
ment of rate fixed under former law 
is not authorized eee ; 

Navy officers, retired for physical dis- 
ability and entitled to retired pay, 
appointed in a civilian capacity as 
teachers at the Naval Academy, are 
not civilian members of the teaching 
staff of said Academy within the 
meaning of the act of January 16, 1936, 
providing for Government aid in 
purchase of retirement annuities. ___-. 

Unlawful continuance of employee in 
service after retirement age does not 
change effective date of retirement 
annuity fixed by act Apr. 23, 1930, as 
first of month following date em- 
ployee reached retirement age, but 
annuity is suspended during entire 
period employee received active serv- 
ice compensation in de facto status... - 

Deductions: 

Procedure, effective July 1, 1936, for pay 
roll payments by disbursing officers, 
covering period within which em- 
ployee dies, in view of amendment of 
Civil Retirement Act by act June 22, 
1934, authorizing designation of bene- 
ficiaries to receive retirement deduc- 
tions with interest, and for payments 
to employee's estate on direct settle- 
ment by General Accounting Office _- 

Value of quarters furnished civilian 
member of Naval Academy teaching 
staff to be included with cash salary 
in determining deduction from and 
percentage to be added to salary..-...- 

Reemployment: 

Annuitant barred from serving as fact 
finding commissioner in connection 
with legal proceedings instituted by 
the United States to perfect title to 
land by right of eminent domain 
under Federal statutes authorizing 
condemnation for specific Federal 


No legal authority to reinstate former 
private of District of Columbia Fire 
Department, retired for permanent 
disability while in receipt of maxi- 
mum salary provided by law for such 
rank, except at basic entrance salary 
provided for said rank, notwithstand- 
ing reported understanding that re- 
tirement would be temporary - - -__--- 

Permanent positions—annuitant invol- 
untarily retired after thirty years’ 
service reemployed in a permanent 
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RETIREMENT— Continued. 


Civilian—Continued. 
Reemployment—Continued. 
nonretirement position does not re- 
acquire a retirement status and an- 
nuity payments upon subsequent sep- 
aration are for determination upon 
statutes then in force...........-...-. 
Retired Government employee hired in 
connection with furnishing by De- 
partment of Commerce of statistical 
compilations to a private concern is 
not entitled to retirement benefits 
after such employment notwith- 
standing work is to be performed 
with funds received from the private 
eden hslemertmmiond 
See also, Pay. 


REWARDS 


Efficiency—Naval Reserve—appropriation 
not available for purchase of trophy to 
reward aviation base first in efficiency -_- 


RIFLE MATCHES: 


National—Immigration Service employ- 
ees—rifle team composed of civilian mem- 
bers of Immigration Border Patrol, on 
leave with or without pay from regular 
employment, may participate and be 
paid travel and subsistence allowances at 
rates prescribed for civilians... ........-. = 


ST. ELIZABETHS HOSPITAL: 
Inmates: 
Deceased: 
Funds: 

Inmate committed by District of 
Columbia Commissioners—pension 
money to inmate’s credit at time of 
death, if a female, payable to minor 
children; if male, to widow and if 
no widow, to minor children; other- 
wise for applying to general uses of 


Inmate committed by Governor of 
Soldiers’ Home—pension money to 
his credit at time of death payable 
to legal heirs if demand therefor 
within three years; otherwise to the 
home.._._-- 

Pensions: 

Retain character as pension moneys 
and are for depositing to Pension 
Money, St. Eligabeths Hospital, 
NN os citric thatedietigtta ra 

Where by statute provision is made for 
payment of board and maintenance 
of such pensioners no authority for 
deduction therefor from pension 


Advertising—court orders—See Advertising, 
newspapers. 

Arsenal scrap materials—deduction may 
not be made for value of services per- 
formed by employees of manufacturing 
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Page | SALES—C ontinued. 


force assigned to sales work, nor for value 
of arsenal equipment used in connection 
therewith, but there may be deducted 
direct sales items such as auctioneers’ 
fees and like expenses. Arsenal account- 
ing adjustments not required in respect 


1093 of these matters for sales consummated 
pba Gn PNG 35 TOUB..w.ccidincn cndsicice- 
Government  publications—Government 


Printing Office—special statutory pro- 

visions relative to price at which reports 

of Supreme Court of United States might 

be sold to public are not affected by sec. 

307, act June 30, 1932, fixing price of Gov- 

ernment publications.................... 

1036 Indian sawmill products—sold commer- 
cially to private dealers f. 0. b. destina- 

tion may be shipped on Government bill 

of lading, but selling prices should include 
commercial freight rates. ..............-.. 

2g Wild animals, etc.—‘‘Necessary expenses” 
referred to in act June 15, 1935, for pay- 

ment from proceeds of sales, etc., of ani- 

mals, products, etc., on Government res- 
ervations do not include general expenses 
involved in administration of act, but are 

confined to storage, transportation, com- 
missions on sales of hides and heads, and 

other extra expenses directly attributable 

49 to the sale 


SALVAGE: 


Drydock—unauthorized action of employee 
of State Civil Works Administration in 
employing claimants in raising sections 
of drydock cannot estop Government 
from insisting upon its invalidity even 
though his act may have been beneficial 
to the United States. No implied con- 
tract obligating United States to pay for 
ee eee 


61 | SANATORIUMS: 

Conduct of—where pursuant to statute 
Sanatorium has been constructed for 
operation by Interior Department, a con- 
tract may not be made with a religious 
organization to conduct the sanatorium. - 


61 | SATURDAYS: 
See Sundays and Holidays. 
SECURITIES AND EXCHANGE 
COMMISSION: 
1015 


Injunctions—Court costs—fees of referees 
or special masters approved, allowed, and 
ordered paid by the court—when payable 
from commission’s appropriation _._...--. 

1015 Investigations—Public utilities—appropri- 
ation in act Feb. 2, 1935, available for per- 
formance of additional duties imposed by 
act Aug. 26, 1935, subject to restrictions 
and limitations applicable to use in per- 
formance of commission’s other duties. - . 

Statistical tabulation contracts unauthor- 
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SECURITY WAGE: Page | SOCIAL SECURITY—Continued. Page 
See Compensation; Works Progress Admin- Act Aug. 14, 1935—Continued. 
istration. Funds allotted District of Columbia— 
SERVICES BETWEEN DEPART- Continesd. 
MENTS AND ESTABLISH- by the departments are concerned 
MENTS: are available to the District of Co- 
See Departments and establishments. lumbia until expended---...--.....- 1077 


Allotments for maternal and child wel- 
fare under section 504(a) of the act 
may be used for traveling expenses, 
and printing and binding, only if the 
District of Columbia appropriations 
from which the allotments are 
matched are available for said pur- 
QO nntincntpensnscashiuiasonenadet 1077 

Allotments from Public Health Service 
appropriations under sections 601 
and 602 of act are not available for 
payments to employees in addition to 
their regular salaries, but they may 
be given prospective increases in 
salary within the grade, and regular 
annual employees, while otherwise in 


SET-OFF: 

Adjusted compensation—loan value of 
veteran’s adjusted service certificate is 
available toward liquidation of indebt- 
edness to United States by reason of hy- 
pothecation of another veteran’s certifi- 
cate for securing of loan...............-.- 841 

Claims—sureties—under art. 9 of Govern- 
ment Standard Form of Construction 
Contract a surety which completed con- 
tract of its principal whose right to pro- 
ceed had been terminated, is chargeable 
with liquidated damages accrued to 
United States prior to termination and 
with excess cost occasioned the Govern- 
ment in having the work completed ---.- 409 





POPLAR OT Ve ee pee Pee ee 


i end a nonpay status, may be paid from 
k Rent—lessors’ failure to perform—where such funds a reasonable stipend while 
k third party performs services under Gov- in training for local health work.... 1077 
r ernment contract which lessor is obligated Allotments from Public Health Serv- 
to perform under the lease, the lessor is ice appropriations under sections 601 
i chargeable with amount payable to third and 602 of act are not available for 
F party, the amount to be withheld from traveling expenses but may be used 
F rental payments otherwise due under for essential printing and binding... 1077 
x VeAse.....--------------0---2e0eeeeen ene ee 1064 Payments to colleges or universities for 
r Taxes—contracts—payments under con- public health service trainees in con- 
E tracts resulting from specifications pro- nection with funds allotted to the 
' viding for inclusion in bid prices of Fed- District of Columbia under sections 
e eral taxes imposed prior thereto, and in- 601 and 602 of the act may not be 


volving supplies and materials to which 
processing taxes under Agricultural Ad- 
justment Act were applicable, are author- 
ized at contract prices where contractors 
are not “processors”, but in case of con- 
tractor “‘processors’’ who because of in- 
junctions obtained by them did not actu- 
ally pay such taxes into Treasury, there 
should be deduction from contract price 
or recovery by set-off of amount equal to 
Ns bin sce ctcins ase aeatein se 674 
Veterans’ benefits—due and payable to 
veteran or his estate under veterans’ 
legislation other than World War Ad- 
justed Compensation Act, as amended, 
or Adjusted Compensation Payment 
Act, 1936, may be applied against veter- 
an’s indebtedness to United States aris- 
ing from his embezzlement of Govern- 
ment funds, but benefits payable to bene- 
ficiary of his insurance may not be so 


made in the absence of contracts and 
not then for any period during which 

no students were in attendance.. 1077 
Beneficiaries—settlement of estates—pay- 
ments to estates authorized without ad- 
ministration where $500 or less, but laws of 
decedent’s domicile controlling in mat- 
ters of payment of claims and distribution 

0 OE ng. cid ccccccsicnsdcesdhi dias 972 
District of Columbia Unemployment Com- 

pensation Act: 

Contributions—e m plo y ers—appropria- 
tions made for compensation of District 
of Columbia employees not available 
for contributions required by act of 

Dane, Ti Pe Setediecasndcbo<syenesages 1041 
Pay roll evidence required—pay rolls 
need not be accompanied by applica- 
tions and other pertinent papers if said 
papers are kept available for inspection 
in administrative office, but should be 


SIE RR LAL PENTEL TTT 


applied... ..-------------------------+--- 1133 certified by administrative officer 

SIGNATURES: charged with administration of act, 

See Contracts. and bear appropriate notations in case 

SOCIAL SECURITY: of any change of award, and of review of 

Act, Aug. 14, 1935: all such cases required to be made by 
Funds allotted District of Columbia: Rass incadisiaiiutiinbheritanns 908 

Allotments by Department of Labor Old-age assistance—Federal contributions 

and Public Health Service, Treasury to States—authorized under sec. 3, Social 

Department, for maternal, child, and Security Act of 1935, not affected by num- 

public health service although limited ber of days in month or manner or time 


to fiscal year so far as disbursements of making payments to individuais-.-.--- 655 
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SOCIAL SECURITY—Continued. 





Social Security and District of Columbia 
Unemployment Compensation Acts— 
contracts—taxes may not be included as 
item of cost under change order issued in 
absence of contract provision for inclusion 
of taxes subsequently imposed 


STATES: 


Federal aid—old-age assistance contribu- 
tions under sec. 3, Social Security Act of 
1935, not affected by number of days in 
month or manner or time of making pay- 
ments to individuals_-____-_- 


Taxes—See Tazes. 


See also Officers and employees. 


STATIONERY: 


Envelopes: 

No binding obligation on District of Co- 
lumbia to pay for envelopes voluntarily 
delivered in excess of contract require- 
ments, but payment for excess at con- 
tract price not objected to if there 
exists present contemplated need and 
prevailing price is not lower than at 
I A I tis canine siarainthainaitiee 

Works Progress Administration—pro- 
visions of act Jan. 12, 1895, authorizing 
Postmaster General to furnish all en- 
velopes required by the Government 
are mandatory except when otherwise 
provided by law or when need will not 
permit of delay incident to this source 
of procurement .......2.-.-c0--cesse-- . 


STATUTORY CONSTRUCTION: 
Appropriations—no authority for use of 


appropriations for Civil Service Commis- 
sion for procurement of specially con- 
structed machine to grade examination 
papers, specifications for which cannot be 
drawn without development and experi- 
mentation 


SUBROGATION: 
See Bonds, surety. 
SUBSISTENCE: 


Commutation—not allowable except when 


authorized by statute 


Conferences: 


Agriculture Department—person who 
performs travel for purpose of consul- 
tation as to his qualifications is not 
entitled to per diem allowance either 
in lieu of subsistence or as salary, for 
period preceding effecting date of ap- 
ee ; 

Vocational Education, Federal Board 
for—prohibition in P. R. 2 of Feb. 2, 
1935, against use of appropriated funds 
for furnishing subsistence to any con- 
vention, etc., is applicable to and pro- 
hibits payment to persons called for con- 
sultation as a group, but not applicable 
when called as individuals. Not applic- 
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Conferences—Continued . 

able to officers of Federal agencies with 

whom respective vocational educational 

statutes authorize cooperation......... 
Fractional days—per diems—right of an 
officer of Marine Corps absent from sta- 
tion less than a day under orders author- 
izing a per diem in lieu of actual expenses 
for travel by air not affected by the gen- 
eral rule applicable to travel other than 
by air denying payments for absence from 
headquarters between hours of 8a. m. and 

DID Micnetusbnaterathakhemennheeiguchance 

Headquarters: 

Dual—where a Federal employee has 
duel headquarters, neither of which 
was administratively designated in 
travel orders, subsistence while away 
from administratively designated but 
not actual headquarters, in the per- 
formance of duty at either of the actual 
headquarters, is unauthorized, but is 
authorized while in a travel status away 
from both of the dual headquarters. -_-. 

Per diems: 

Field duty employees—where ap- 
pointed for general field duty requir- 
ing substantially continuous move- 
ment from place to place in the field, 
the headquarters are Washington, 
D.C. When employee so appointed 
enters upon duty at place of appoint- 
ment, travel status entitling to trav- 
eling expenses or per diem in lieu of 
subsistence would not begin until 
travel actually begins from that point - 

Reporting to Washington, D. C, in 
connection with contemplated assign- 
ment to duty with headquarters else- 
where, which contemplated assign- 
ment was not made, the employee 
while in Washington having been 
appointed retroactively to a position 
there, does not entitle said employee 
to subsistence expenses for period from 
date of reporting to date of accept- 
ance of appointment ..............- 

Lodging— Naval Establishment employee— 
under orders providing for per diem in 
lieu of subsistence, one-fifth of a per diem 
must be deducted for each day Govern- 
ment lodging is furnished free of charge 

Meals—contractors’ employees performing 
services within national parks are not 
entitled to meals at public expense_._--- 

Per diems—attendance at schools of instruc- 
tion—there being no statutory provision 
therefor, payment of salary or reimburse- 
ment of travel expenses and per diem in 
lieu of subsistence of accredited represen- 
tative of Panama Canal Police Depart- 
ment while absent from headquarters in 
attendance at course of scientific training, 
is unauthorized, not withstanding instruc- 
tion is given by Federal agency.......... 
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SUBSISTENCE—Continued. 


Prisoners—naval—former pay clerk held 
on board vessel awaiting trial—warrant 
officers’ mess may be paid from appro- 
priation “Miscellaneous expenses” for his 
SN Kindcndionimatcdnnkantbinbecus 

Steamboat inspectors—not entitled to sub- 
sistence while on duty away from desig- 
nated headquarters, San Francisco, at 
cities on San Francisco Bay 

Witnesses—See Witnesess. 


SUBSISTENCE ALLOWANCE: 
Army: 

Change of station—enlisted man author- 
ized to delay in reporting for own con- 
venience not entitled under act Apr. 15, 
1926, to money allowance for subsistence 
for period of delay ..................... 

Nurse—not entitled to, during any part 
of period officer-husband received 
increased susbistence allowance as ofli- 
cer with dependents... .............- 

Aviation cadets of Marine Corps and Naval 

Reserves not entitled to subsistence 

allowance under act Apr. 15, 1935, when 

entitled to travel subsistence allowance 
or to actual expenses of subsistence or per 
diem in lieu thereof_.............-...-- ' 

Immigration Service employees—national 
rifle matches—rifle team of civilian mem- 
bers of Immigration Border Patrol, on 
leave with or without pay, may partici- 
pate and be paid subsistence allowance at 
rate prescribed for civilians.............. 

See also related subject of Quarters, rental 
allowance. 


SUBSISTENCE HOMESTEADS: 
See Resettlement Administration, projects. 


SUITS: 


Officers and employees—judgments against 
—no United States liability for costs, in 
suits against Government officers and 
employees individually or as such unless 
certificate of probable cause issued, in 
which event procedure is for reporting 
same to Congress unless appropriation 
specifically available for payment thereof. 


SUNDAYS AND HOLIDAYS: 


Act Mar. 14, 1936-—Sundays, holidays, and 
nonwork days are charged as sick leave 
under act, whether compensation paid on 
hourly, daily,or other basis, but are ex- 
cluded when immediately preceding or 
following sick leave if employee in pay 
status immediately prior to or immedi- 
ately following Sunday, holiday, or non- 
work day........- ‘ 

Compensation— employes of P ostal Service 
whose annual and sick leave has been 
exhausted and who is in nonpay status 
may not be paid for Sundays and Satur- 
day half-holidays when no service oe 
formed _ . ...- 
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Page | SUNDAYS AND HOLIDAYS—Con. 


Forty-hour week—See Forty-hour week. 
Holidays: 

Compensation—per hour employees— 
Library of Congress charwomen not 
entitled to gratuity pay for holidays on 
which they work -- 

Saturdays: 

Act Mar. 3, 1931: 

Employees at field stations of Depart- 
ment of Agriculture on “when 
actually employed”’ basis, for whom 
no regular work hours prescribed, 
are not entitled to benefits of act 
granting Saturday half-holidays to 
certain Government employees, 
notwithstanding some of these em- 
ployees may at times work con- 
tinuously for a week or more 


Physicians in Veterans’ Administra- 
tion hospitals paid on annual basis 
whose regular work day is seven 
hours, but required to serve as 
officers of the day continuously on 
parts of Friday and Saturday or on 
parts of Saturday and Sunday, are 
entitled only to three hours’ com- 
pensatory time for work in excess of 
four hours on Saturday under act, 
SE scunnas M 

Where included in alias | tour aa 
duty, Sunday constitutes ‘“‘work 
day” which may be shortened 
under act, supra, by allowing com- 
pensatory time for work in excess 
of four hours on Saturday-_......-.. 

Compensatory time—watchmen and 

messengers, if not employees of Cus- 
todial Service of Post Office Depart- 
ment, are not within group of em- 
ployees to which act Aug. 14, 1935, is 
applicable and are not entitled to 
compensatory time for services on 
Saturday. Act, supra, making Sat- 
urday nonwork day for certain postal 
employees and authorizing compen- 
satory time for work required on that 
day does not authorize two days’ 
compensatory time for one day's work 
required on Saturday, also a regular 
legal holiday eae 

Night work—clerks in Ist ond ond class 
post offices who, on Saturdays, work 
in excess of 4 hours but not in excess of 

8 hours, and beyond 6 p. m., are en- 

titled to straight night work differen- 

tial rate for time extending beyond 

6 p. m., based on regular daytime 

rate of pay, but not entitled to over- 

time rate of pay _— ‘ wlilén 

Per annum postal embiewuns may not 
be granted holiday on Monday in 
lieu of legal holiday on Saturday 
which has been made nonwork day 

by act Aug. 14, 1935 
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SURETIES: 
See Bonds. 

TAXES: 
Excise: 


Contracts: 
Deduction from bid price of amount of 
tax imposed on articles under Revy- 
enue Act of 1932, made tax exempt 
effective Oct. 1, 1935, by the Revenue 
Act of 1935 if sold for exclusive use of 
United States, etc., is unnecessary, 
and payments for deliveries on or 
after Oct. 1, 1935, under contracts 
entered into prior to that date should 
be made at contract price............ 
Deduction from contract price of 
amount of tax imposed on articles 
involved under Revenue Act of 1932, 
made tax exempt effective Oct. 1, 1935, 
by Revenue Act of 1935 if sold for ex- 
clusive use of United States, etc., is 
not required in connection with pur- 
chases from retailers, it not appearing 
that prices charged included said tax 
paid by contractor for which refund 
could be obtained ................... 
Exemption effective Oct. 1, 1935, from 
taxes imposed by Revenue Act of 
1932, provided for certain articles by 
the Revenue Act of Aug. 30, 1935, is 
such change in the applicable taxes 
within meaning of clause in contracts 
for such articles providing for price 
adjustments should other taxes or 
charges be imposed or changed by 
the Congress and prices on such 
articles delivered subsequent to Oct. 
1, 1935, should be adjusted accord- 
Future specifications involving articles 
subject to excise tax under Revenue 
Act of 1932 but made tax exempt 
effective Oct. 1, 1935, by Revenue 
Act of 1935 if sold for exclusive use of 
United States, etc., should require 
only that bidder state, if a manufac- 
turer, producer, or importer, whether 
amount of tax has been considered in 
fixing amount of bid and whether he 
has claimed or will claim exemption 
from, credit for, or refund of such tax. 
Prices should not be decreased by 
amount of excise taxes imposed by 
Revenue Act of 1932 on materials in- 
volved and later removed by law if 
sold for exclusive use of United States, 
etc., where decrease not expressly 
provided for in contract.............- 
Tax statement in contractor’s certified 
voucher may be accepted for tax de- 
duction purposes in connection with 
tax imposed by Revenue Act of 1932, 
if difficult or impossible to determine 
otherwise 
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Excise—C ontinued. 
Contracts—-Continued. 


Taxes imposed by Revenue Act of 1932 
do not lose their identity as such even 
though articles taxed are sold to 
United States by dealers who did not 
pay tax direct to United States_- 

Vendors unwilling to allow contract 
price deductions for taxes imposed by 
the Revenue Act of 1932 later made 
inapplicable to articles involved, 
should be required to state whether 
such tax was considered in arriving at 
bid price, and whether claim has been 
or will be made for exemption from, 
credit for, or refund of tax involved 

Where contracts executed prior to act of 
August 30, 1935, contain price adjust- 
ment clause in case of tax changes 
applicable thereto the price may be 
reduced by an amount equal to taxes 
made inapplicable by said act, and 
refusal or objection of the contractor 
to deduction is not for consideration 

Where otherwise acceptable low bid is 
received from bidder not a manufac- 
turer, producer or importer, in con- 
nection with articles on which there 
has been imposed an excise tax by 
Revenue Act of 1932, as amended, it 
may be assumed that bid price in- 
cludes tax for purpose of award, and 
inquiry as to tax inclusion prior to 
award and after opening of bids is 
unauthorized 


Gasoline and oil—purchases by employees 


or beneficiaries of Veterans’ Adminis- 
tration traveling under official orders 
on actual expense basis for which 
traveler reimbursed by Government 
must be considered purchases for ex- 
clusive use of United States within sec. 
401, Revenue Act of 1935, and tax ex- 
empt effective Oct. 1, 1935, but not 
necessary to require deduction of 
Federal tax in making payment. 


Federal: 
Bids—lowest bid for acceptance notwith- 


standing deletion by bidder of provision 
in specifications for readjustment of 
prices on basis of subsequent taxes made 
I vo cntetinecnibmeyenarobvarermee 


Gasoline—where contract provides for 


maximum prices on basis of average 
posted tank wagon price including 
Federal but excluding other taxes, less 
quantity discounts, with invoicing de- 
livery provision that price be determined 
by posted tank wagon prices including 
Federal but excluding other taxes, less 
quantity discounts, but subject to maxi- 
mui net prices indicated therein, Fed- 
eral tax need not be eliminated from 
price paid under either provision of con- 
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TAXES—Continued. Page | TAXES—Continued. Page 
Foreign—Transportation—Cuba—Tax im- Processing—Continued. 
posed by Cuban Government may be Contracts—Continued. 
paid under appropriation chargeable with by them did not actually pay such 
the transportation....................... 151 taxes into Treasury, there should be 

; Municipal: deduction from contract price or re- 

p Garbage service—charge for garbage re- covery by set-off of amount equal to 
moval service included in the city water er Re radiances cdekens lets 674 
rate on every meter whether the service Real estate—including interest and penal- 
is or is not required, is a tax and may not ties, may be paid where legally levied and 
be collected from the United States.... 380 assessed against property mortgaged to 

Real estate—payment of, or payments in United States prior to acquisition of title 
lieu thereof, may not be made from Wap RI tena coset cress eck ne 179 
moneys received from rentals or other- Social Security and District of Columbia 
wise in connection with housing and Unemployment Compensation Acts—con- 
slum clearance projects..........--.... 295 tracts—may not be included as item of 
Processing: cost under change order issued in absence 

’ Bids—provisions in bid excluding refer- of contract provision for inclusion of taxes 

, ences to processing tax because legality subsequently imposed-................... 958 

H of such tax “‘is now in the courts”’ are not State: 

; material and bid may be considered... 201 Gasoline: 

Constitutionality: Payment authorized of purchase price, 
Supreme Court of United States baving including State tax, of gasoline con- 
determined exaction of processing sumed in privately-owned automo- 
taxes under Agricultural Adjustment bile of employee authorized to use 
Act, as amended, to be in contraven- same upon actual expense basis where 
tion of the Constitution, unexpended tax-free sales are refused by dealers, 
balances of advances to Secretary of provided receipts are procured in 

} Agriculture pursuant to sec. 12 (b) of duplicate as required by General 

k act, in excess of amount actually so Accounting Office General Regula- 

fh derived, are not appropriated moneys ee ee eg ckcace 673 

f and not now available for any use Practice of requiring employees of Vet- 

@ whatsoever, and any unexpended erans’ Administration traveling under 

i balances of funds transferred to orders, for which reimbursement by 

* Treasury Department under sec. 12(c) Government authorized, to use State 

} of act are for returning to general fund gasoline exemption forms in purchas- 

i “(| ear ing gusoline or furnish receipts in du- 
Unexpended balance of appropriation plicate in lieu thereof where exemp- 

; made by Agricultural Adjustment tion refused by dealers, should be 

Act May 12, 1933, as amended, re- extended to similar travel by Ad- 
mains available to extent necessary ministration beneficiaries. ....... .- 728 
: to lawful accomplishment of such Used in operation by agency of Federal 
} purposes for which made as have no Government of privately owned truck 
relation to plan to regulate and con- leased by United States is not sub- 
tro] agricultural production held un- ject to State taxation. If not practi- 
constitutional by Supreme Court of cable to make use of Standard Exemp- 
United States_..... nbntien renee _ tion Forms in future purchases, pro- 
Contracts: cedure should be as set out in Gen. 
Payment not authorized of amount Reg. 73, 10 Comp. Gen. 579.......... 509 
representing processing taxes alleged Truck lines—States may not by imposi- 
to have been paid by manufacturer of tion of licenses on truck lines interfere 
8 product sold to contractor and by with right of United States to operate 
said contractor furnished the Gov- over public roads either by means of 
ernment, notwithstanding the amount Government truck or a contractor en- 
of said tax was billed the contractor gaged for exclusive purpose of transport- 
SII «oe pancyecnenonyotnmntith 516 ing Federal supplies, and contractor 
Payments under contracts resulting may not be excused from performance 
from specifications providing for in- on grounds that State Commission has 
clusion in bid prices of Federal taxes refused to grant license. Invitations 
imposed prior thereto, and involving for bids in such cases may not be re- 
supplies and materials to which pro- stricted to firms or individuals having 
cessing taxes under Agricultural Ad- ES EE TELE 425 
justment Act were applicable, are 
authorized at contract prices where TELEPHONES: 
contractors are not ‘‘processors,"’ but American Embassy—installation of inter- 
in case of contractor ‘processors’ communicating system at Government 
who because of injunctions obtained expense unauthorized................---- 963 
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TELEPHONES—Continued. 


Poles and lines, removal of—United States 
has right to direct a public utility to 
move its lines when they interfere with 
paramount public use of streets. In 
absence of supporting data to show right 
to maintain telephone lines was para- 
mount to right of United States to route 
of highway, a claim for cost of replacing 
overhead lines may not be allowed_..... 

Private residences—payment unauthorized 
from public funds for installation or rent 
of a telephone installed in penthouse of a 
State Administrator irrespective of its use 
for official business, but long-distance tolls 
for messages received or transmitted over 
such telephone, strictly for public busi- 
a 

Rates—increases—where contract for fur- 
nishing telephone service to the Gov- 
ernment provides for payment at legally 
established rates, payment for services 
currently rendered is authorized at in- 
creased rates established by city ordinance 
after court determination of insufficiency 
0 I: ccnp teamermssencumrese 

Service—termination liability charge— 
rate schedules providing that applica- 
tions for Cordless Private Branch Switch- 
boards, etc., “shall be taken for a period 
of two years” have application generally 
to private users and not to United States, 
and every effort should be made to secure 
necessary service without inclusion in 
contract of termination liability clause, 
but no objection to inclusion of clause if 
service cannot be obtained economically 
I onicrvtnanadimtuibendamseners 

ae VALLEY AUTHOR- 


Purchases—testrictive specifications—no 
authority for under sec. 9 (b) of Tennes- 
see Valley Authority Act, as amended by 
act of Aug. 31, 1935 


TEXAS CENTENNIAL COMMIS- 


SION: 
Exhibits—See Exhibits. 


TIME: 


Compensatory: 

Forty-hour week—railway postal clerk 
assigned to terminal railway post 
office whose regular tour of duty re- 
quired him to work from Saturday to 
Wednesday, with Thursday and Fri- 
day as days off in lieu of Saturday and 
Sunday, who is required to work on a 
Thursday, is not entitled to overtime 
pay in lieu of compensatory time where 
compensatory time was granted within 
5 days after the work Thursday instead 
of within 5 days after preceding Satur- 


See also Sundays and holidays, holidays, 
Saturdays. 
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896 


1119 


892 


Importance—contracts—specifications may 
provide, if service needs urgent, that bids 
will be evaluated on basis of time required 
for delivery in excess of reasonable period 
specified, with comparable provision for 
liquidated damages in case of delay, but 
in no case should it be provided that bids 
would be rejected if specifying period of 
delivery longer than stated in specifica- 
tions unless clearly established that Gov- 
ernment’s interest would not be protected 
by evaluation over longer period 


TRANSFERS: 


See Appropriations; Classification; Com- 
pensation, promotions; Funds, allotted; 
Officers and employees; Traveling expenses. 


TRANSPORTATION: 


After separation from service—reporting to 
Washington, D. C., in connection with 
contemplated assignment to duty with 
headquarters elsewhere, which contem- 
plated assignment was not made, the 
employee while in Washington having 
been appointed retroactively to a position 
there, does not entitle said employee to 
reimbursement for transportation ex- 
penses to his home upon termination of 
said employment... .. ciate conde teeh Sale 

Air travel: 

Agriculture Department employee: 

In order to authorize use of airplane in 
lieu of steamer (lowest first-class 
transportation) there must be more 
than a mere showing of the expedition 
of Government business _-.........-. 

Where official travel is directed by air, 
no discretion being given the officer, 
reimbursement or payment thereof 
is authorized. If need for such travel 
is not established the excess cost 
should be collected from person 
directing the travel.................. 

Authority or approval by head of depart- 
ment—no objection to airplane trans- 
portation where cost does not exceed 
cost by other means commonly used, 
but where more expensive, use unau- 
thorized under par. 8, Standardized 

Government Travel Regulations, as 

amended Dec. 10, 1935, unless deter- 

mined by head of department dis- 
tinctly to advantage of United States 
because of emergency, and travel au- 
thorized or approved in writing by 
head of department 


Indian Service employees—matter of 
time saved in travel by air over travel 
by rail involves too many elements of 
uncertainty to serve as determining 
factor whether appropriations are 
available for payment of extra costs 
involved........... commen Ss aelaiann amma - 


Page 
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395 
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Page | TRANSPORTATION—Continued. Page 
Demurrage charges—Continued. 


TRANSPORTATION— Continued. 
Air travel—Continued. 


Interdepartmental service—in  deter- 
mining charge for sueh travel, cost of 
chartering commercial plane may be 
used as basis where travel involves 
destination not regular stop on sched- 
uled commercial route, but urgency of 
business no authority for cost computa- 
tion on said basis 

Private airplane—where sole purpose of 
Government officer in chartering pri- 
vate airplane was to meet emergency 
and purpose was defeated by forced 
landing short of destination due to poor 
mechanical condition of plane, basis of 
payment is cost of airplane transporta- 
tion not to exceed cost by rail between 
points covered by plane 

Salary savings for application to airplane 
travel excess costs are exclusive of all 
days which are not official periods of 
duty at employee's station 

Use of own airplane—employee author- 
ized to travel by personally owned air- 
plane on actual expense basis may not 
be reimbursed for cost of periodic air- 
plane inspections required by Depart- 
ment of Commerce 

Works Progress Administration em- 
ployees—use of airplanes in cases other 
than emergency from the Government 
standpoint, is authorized only when 
cost does not exceed cost by rail, plus 
Pullman, where travel is such that 
Pullman charges would have been 
authorized 

Automobiles—freight charges—employees 
authorized to use personally owned auto- 
mobiles on mileage basis not entitled to 
reimbursement for freight charges for 
transportation of automobiles for travel 
performed by boat 
Bills of lading—Government—Indian saw- 
mill products sold commercially to pri- 
vate dealers f. o. b. destination may be 
shipped on Government bill of lading, but 
selling prices should include commercial 
freight rates 
Conferences—Vocational Education, Fed- 
eral Board for—prohibition in Pub. Res. 
2, Feb. 2, 1935, against use of appropriated 
funds for furnisbing transportation to any 
convention, etc , is applicable to persons 
called for consultation as a group, but. not 
as individuals. Not applicable to officers 
of Federal agencies with whom respective 
vocational educational statutes authorize 
cooperation 

Demurrage charges: 

For extended detention of Government 
leased private car on private siding on 
mere technical basis there was no plac- 
ard or stenciling on car showing it had 
been leased, would be exaction of pen- 
alty for which appropriated moneys are 
not available 


Panama Canal—claim for demurrage, 
etc., in connection with vessels delayed 
in passage through Canal represents 
legal or equitable obligation of United 


Dependents: 


Army officer: 

Officer’s orders directing him to report 
for duty at a station in United States 
while in a leave status, and to proceed 
to his home, travel of his dependents 
home, prior to receipt of orders an- 
nouncing his retirement, will not 
defeat right to reimbursement of 
commercial cost of their transporta- 


Relieved from temporary duty with 
C, C. C. and assigned to second tem- 
porary duty station not entitled to 
reimbursement for cost of transporta- 
tion of dependents from first to second 
temporary station 

Retired—paragraph 3, act June 24, 
1935, does not change rule that trans- 
portation is not authorized for de- 
pendents from last duty station to 
home upon relief from active duty --- 

Coast Guard enlisted man—where orders 
announcing retirement directed no 
travel home, place where located upon 
receipt of orders being place given as 
home upon prior reenlistmant, reim- 
bursement for travel by dependents to 
place claimed as home is unauthorized 
under orders issued subsequent to re- 
tirement authorizing enlisted man to 
proceed to said place 

Foreign and Domestic Commerce Bu- 
reau—where commercial attaché has 
performed three full years of continuous 
service abroad, no objection to travel 
of his family to United States in con- 
nection with his statutory leave because 
he is required to render temporary duty 
in Department at Washington before 
entering on leave 

Marine Corps—enlisted men and offi- 
cers—in submission of claims for pay- 
ments equal to commercial costs of 
transportation of dependents the oath 
on Standard Form 1012 need not be 
subscribed to; but facts should be fur- 
nished in certificate form as required by 

Navy Travel Instructions 

Navy officer detached from permanent 

station and ordered home and upon 
being placed on retired list to regard 
himself relieved from active duty in 
Navy, who, before retirement, is 
ordered to duty at another permanent 
station, is entitled only to payment 
for necessary travel of wife between 
permanent station from which de- 
tached and new station 
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TRANSPORTATION—Continued. Page | TRANSPORTATION—Continued. Page 
“Differential lines’’—use of standard rail- Government supplies—Continued. 
road line by Government employees in State motor transportation acts—Contd. 


official travel at higher rate in preference 
to so-called “‘differential line’, on basis 
that service offered by standard line is 
superior and results in saving of time, 
unauthorized where accommodations by 
differential line are ‘“‘first class”, but 
direct saving to Government in actual 
expenses of subsistence, or per diem in 
lieu thereof, by reason of shorter time 
required by standard line may be con- 
sidered in ascertaining comparative cost __ 
Fares—railroads—round-trip tickets—Gov- 
ernment employee chargeable with cost 
in excess of, notwithstanding existence of 
such fares unknown to him............-- 
Freight: 
Charges: 

Marked car capacity—where Govern- 
ment bill of lading recites need for 
car of specified capacity but car of 
greater capacity furnished for con- 
venience of carrier, charges are for 
computation on basis of actual weight 
shipped, that weight being greater 
than maximum for car requested but 
less than capacity of car furnished, 
shipment being under excess load 
allowance for and capable of being 
loaded in car requested, notwithstand- 
ing tariff provision that cars not 
loaded to full visible carrying capac- 
ity will be charged for at marked 
capacity as minimum................ 

Minimum carload weights—where in 
connection with shipment of trucks a 
car of greater capacity than required is 
furnished by carrier without request 
or direction of Government agent, 
who also takes no part in loading or 
sealing car, and carrier tenders car- 
load transportation of freight auto- 
mobiles in shorter cars sufficient to 
accommodate shipment in question 
at fixed minimum carload weights, 
no authority for payment of freight 
charges in excess of fixed minimum 
carload weight of shorter car......... 

Government supplies: 
State motor transportation acts: 

Invitations for bids involving use of 
public roads for exclusive purpose of 
transporting Federal supplies in a 
State imposing a license on truck 
lines, may not be restricted to firms 
or individuals having such State 


State may not by imposition of licenses 
on truck lines interfere with right of 
the United States to operate over 
public roads either by means of a 
Government truck or a contractor 
engaged by the Government for 
exclusive purpose of transporting 


Federal supplies, and a contractor 
may not be excused from performance 
on grounds that State Commission 
has refused to grant him a license... 


Household effects: 
Army officers: 


Not entitled to constructive credit 
where transported, at their request, 
by common carrier instead of Army 


Successive change of stations—where 
circumstances prevent selection of 
shipping address prior to receipt of 
further change of station orders, 
transportation of effects from former 
(first old) station or from an inter- 
mediate point to ultimate new sta- 
tion authorized if request made with 
reasonable promptness............... 


Damages—See Property, private. 
Excess: 


Army officer—where personal effects, 
including weight in excess of author- 
ized allowance, are shipped in part 
from old station in Hawaiian De- 
partment to officer’s home and in part 
from storage to his home, he is en- 
titled to shipment of part from storage 
included in authorized allowance, at 
actual cost of transportation, not to 
exceed cost of shipping like weight 
from old station to his home, includ- 
ing constructive credit for shipment 
by Army transport from overseas 
ee ee er ott ese : 

Payment may be made in full amount 
of accepted low bid for packing, crat- 
ing, and shipping by motor van house- 
hold effects and personal property of 
employee of Immigration and Na- 
turalization Service on permanent 
change of station notwithstanding ex- 
cess in weight over that authorized 
under act Feb. 21, 1931, where exact 
weight could not be determined at 
time contract was made, but em- 
ployee is chargeable with excess 
weight cost notwithstanding carrier's 
certification no charge made on ac- 
Se SS iacarcunsgcsckacossnshs 


Navy officers entitled only to weight 


allowance for regular rank upon assign- 
ment to or detachment from duty in 
command of fleet or subdivision, which 
assignment entitles to rank and pay of 
admiral or vice admiral_.............-- 


Packing, crating—act Mar. 4, 1911, relative 


to transfers of Agriculture Department 
employees between permanent duty 
stations at Government expense not 
having specified charges which may 
be included in transportation of person- 
al effects but providing for issuance of 
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Household effects—Continued. 
regulations by the Secretary, it is proper 
to provide by regulation for reimburse- 
ment of cost of unpacking and uncrating 
personal effects where packing and 
crating necessary to their transporta- 


Land-grant: 

Deductions—substitution by railway 
company of different route between 
certain points for original land-grant 
route between said points does not oper- 
ate to deprive Government of right of 
deduction for land-grant on basis of 
land-grant ratio applicable to original 


Indian supplies—amounts in excess of 
land-grant rates may not be paid for 
transportation of supplies, etc., for 
tribes who are wards of the Govern- 


Livestock—feeding and watering en route— 
where carrier, in compliance with act June 
29, 1906, limiting to 28 consecutive hours 
the period animals may be confined in 
cars, unloads horses in stockyard for pur- 
pose of feeding, etc., charges for use of 
stockyard may not be assessed against 
Ge nensencanntccndecate oqeneinhn 

Mails: 

Air: 
No authority for transportation, at 
regular postage rates, of mail by air as 
a star route service merely to expedite 
CT xn netantembidcineniamabened 
Order by Interstate Commerce Com- 
mission Mar. 11, 1935, in Air Mail 
Docket No. 1, providing for adjust- 
ment in base rates for transportation 
of air mail upon increase or decrease 
in airplane miles actually flown re- 
quires first designated reduction in 
said base rates when, with respect to 
routes for which mileage is substan- 
tially the monthly equivalent of one 
daily round trip, the mileage flown 
in a month exceeds by 80 percent the 
mileage named for the particular 
route in the order, and there is no 
authority for deferring said reduction 
until miles flown equal 190 percent of 
SE nw canvaatiimmoas 
Where number of air miles flown is less 
than number shown in Interstate 
Commerce Commission Order of 
Mar. 11, 1935, as mileage base for 
particular route and mai! loads carried 
are in excess of poundage designated 
in order, increase in rate because of 
decrease in air miles flown is for addi- 
tion to base rate before computing 
percentage of rate allowed for excess 
Tl ainconehendoaedignm tae dbat 
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614 


1144 


315 


1025 


767 


Mails—Continued. 
Land-grant deductions: 

Payments to railroads for mail services 
between points on a lieu line shorter 
than the original land-grant-aided line 
should be on the basis of land-grant 
rates for the shorter distance over the 


Payments to railroads for mail service 
between points where lieu line leaves 
land-grant-aided line, lieu line being 
longer than original land-grant-aided 
line, are on the basis of land-grant 
rates for the shorter distance over the 
original line except when mail trans- 
portation could not be obtained to 
points on the lieu line over the land- 
grant-aided line, the basis for payment 
in such cases being non-land-grant 
rates for the actual distance.......... 

Where railroads which received no 
Federal land grants between certain 
points operate between said points 
over lines of other carriers constructed 
in lieu of land-grant-aided lines, pay- 
ments for mail service may be made at 
fuli rates rather than the land-grant 
SU OE assis cnviccddisceusccr~ 

Packing, crating—household effects—See 

Transportation, household effects. 

Personal convenience: 

Army enlisted man not entitled to reim- 
bursement of cost of transportation on 
permanent change of station made at 
own request......... shih isis Sacbinieaee 

Prisoners, Federal—drawing room use not 
precluded when necessary; but pay- 
ment on basis of round trip drawing 
room rates for return journey not 
authorized, notwithstanding marshals 
or guards may have been misinformed 
as to round-trip rate accommodations 

I, ovacihicodindtiteterdicccioce 

Rates: 

Classification—bombs, practice, made of 
sheet steel, shipped empty, and requir- 
ing water before being usable for purpose 
intended, are subject to rating provided 
for sheet steel ware, n. o. i. b. n., in 
absence of specific rating otherwise. _ _- 

Contracts—Government officers without 
authority to contract for transportation 
rates higher than those tendered to the 


Equalization—payment for a Govern- 
ment shipment over a route other than 
land grant aided because of carrier’s 
equalization agreement and published 
commercial division in effect over land- 
grant-aided route through a particular 
point, may not be made on a basis 
alleged to be applicable because of tie 
cancellation retroactively prior to the 
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TRANSPORTATION—Continued, 


Rates—Continued. 

date of shipment, of the former division 

basis not because of alleged nonexistence 

of said division basis at the time of ship- 
ment due to prior cancellation, notice of 
alleged cancellation not having been 

IG se eictatnbertincietendeennenn~ 

Increase—payment to contractor of 
amount of increase in freight rates in 
addition to contract price of articles 
delivered is unauthorized in absence of 
contract provision therefor, notwith- 
standing approval of rates by Interstate 

Commerce Commission and delay in 

award on account of nonavailability of 

appropriated funds, delay not having 
been beyond period permitted by con- 
tractor for acceptance of bid.........--. 

Lowest first class: 

Drawing room—use of, not precluded 
when necessary in transporting 
prisoners; but payment on basis of 
round-trip drawing room rates for 
return journey not authorized, not- 
standing the marshals or guards may 
have been misinformed as to round- 
trip rate accommodations available -_- 

Employees may not be reimbursed for 
cash payments in excess of minimum 
first class steamship fares notwith- 
standing minimum first class accom- 
modations were used by orientals 


Excess costs of Pullman compartments 
over “lowest first-class rate”, in- 
curred by employees of Bureau of 
Investigation when necessary for the 
prompt and safe transportation of 
such firearms as cannot be trans- 
ported in lower berths, may not be 
considered as an item of traveling 
expense, but as for transportation of 
the firearms and payable under con- 
Sages GEPONIIE. <n co cncncceescasess 

Where steamship fares are published in 
this country in terms of United States 
currency and also in a foreign country 
at higher rate in foreign currency, 
reimbursement of traveling expenses 
is authorized only at lower rate in 
United States currency effective on 
date service is furnished, even though 
passage is purchased in foreign 
NE C csibennsancttnvainntttthlitire 

Requests: 

Circuitous travel—disbursing officer who 
approves transportation requests in- 
volving furnishing of transportation 
accommodations at an excess over cost 
by usually traveled route, is jointly 
and severally liable with the persons 
using such requests... ........--.--.---- 

National Guard on State duty—use of 
requests not authorized_...........---. 
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Secret documents—Navy Department—no 
authority for increasing cost of transport- 
ing naval officer on change of station in 
excess of rate fixed by law merely because 
delivering secret documents, nor is there 
available any appropriation for payment 

568 of such increased cost as for transporta- 
So eee een 

Tickets, round-trip—may be used by one 
employee on going trip and another on 
return trip where formal assent of railroad 
company secured to waiver of tariff re- 
Striction of nontransferability........... 

Vessels, foreign—dependents of Foreign 
Service officer—where American vessel 
available and no official mission to be 
performed by dependents en route to 

861 officer’s post of duty, use of American 
TE PI oie dine nck dnc eceniwne- 

See also related subjects, Mileage; Traveling 

expenses. 


TRAVEL ALLOWANCE: 


National rifle matches—rifle team of civilian 
members of Immigration Border Patrol, 
on leave with or without pay, may par- 

188 ticipate in, and be paid travel allowance 
at rate prescribed for civilians............ 

Navy—Secretary may make regulations for 
computation of travel allowance in United 
States by prescribing official ports of 
entry for discharges accomplished in 

349 prescribed areas fixing route via that port 
of entry which produces least amount of 
Es eiinbiecdansbwathbcgbesaanse 

Waivers—Navy enlisted man who waives 
claim to travel allowance to avoid trans- 
fer otherwise required by regulations for 
enlistments about to expire must reenlist 
immediately upon discharge to obtain 
cancellation of waiver.............--..-.. 


TRAVELING EXPENSES: 


463 After separation from service—civilian em- 
ployee not entitled to reimbursement for 
traveling expenses incurred in returning 
to former headquarters after effective 
date of resignation. -..--- - 

Air travel—See Transportation. 

Congressional committees—reimbursement 
for travel incident to examination of esti- 
mates of appropriations, etc., in the field, 
is controlled by regulations effective for 

636 legislative expenditures, rather than the 
Standardized Government Travel Regu- 
lations. Amount reimbursable is limited 
only by actual travel needs and as may be 
limited by chairman of committee-.-._.. 

Conventions—National Federation of Fed- 
eral Employees—provision for expenses 
of attendance at meetings of public 


412 officials appearing in annua) appropria- 
tion for Civil Service Commission for 
259 fiscal year 1936 does not authorize reim- 
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TRAVELING EXPENSES—Contd. 


bursement to officer of Commission for 
traveling expenses incurred in attendance 
at convention of National Federation of 
Federal Employees. 


Details: 


Appropriation for expenses of Federal 
Trade Commission for fiscal year 1936 
is available for travel expenses of em- 
ployees detailed or loaned from another 
Federal agency, in connection with 
work for which detailed or loaned __.--- 

Army and. Navy officers assigned for duty 
as couriers and inspectors in State De- 
partment foreign service are entitled to 
the same allowances for themselves, 
their families, and effects, when ordered 
to travel from their present posts of 
duty, that Foreign Service officeis 
would be entitled to receive under iden- 
tical circumstances, including travel to 
the department for consultation before 
proceeding abroad -_-...............----. 

Schools of instruction—there being no 
statutory provision therefor, payment 
of salary or reimbursement of travel 
expenses and per diem in lieu of sub- 
sistence of accredited representative of 
Panama Canal Police Department 
while absent from headquarters in 
attendance at course of scientific train- 
ing, is unauthorized, notwithstanding 
instruction is given by Federal agency - 


Dual employment—teceipt of fees for serv- 


ices rendered Government agency while 
employed by another agency on per 
annum basis is prohibited by sec. 2, act 
July 31, 1894, but said statute not for 
application to reimbursement of traveling 
expenses incurred on behalf of Govern- 
ment while so employed 


Fares: 


Steamships: 

Employees may not be reimbursed for 
cash payments in excess of minimum 
first class steamship fares notwith- 
standing minimum first class accom- 
modations were used by orientals 


Where fares are published in this coun- 
try in terms of United States currency 
and also in a foreign country at higher 
rate in foreign currency, reimburse- 
ment is authorized only at lower rate 
in United States currency effective on 
date service is furnished, even though 
passage is purchased in foreign coun- 


Field duty employees—w here appointed for 


general field duty requiring substantially 
continuous movement from place to place 
in the field, the headquarters are’ Wash- 
ington, D. C. When employee so ap- 
pointed enters upon duty at place of ap- 
pointment, travel status entitling to 
traveling expenses or per diem in lieu of 
subsistence would not begin until travel 
actually begins from that point.......... 
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334 


377 


First duty station—reporting to Washing- 


ton, D. C, in connection with contem- 
plated assignment to duty with head- 
quarters elsewhere, which contemplated 
assignment was not made, the employee 
while in Washington having been ap- 
pointed retroactively to a position there, 
does not entitle said employee to reim- 
bursement for transportation expenses in 
reporting 


Fractional days—per diems—right to, of 


officer of Marine Corps absent from sta- 
tion less than a day under orders author- 
izing per diem in lieu of actual expenses 
for travel by air, not affected by general 
rule applicable to travel other than by air 
denying payments for absence from head- 
quarters between 8 a. m. and 6 p. m 


Headquarters: 


Automobile, use of own: 

Coast Guard enlisted man not entitled 
to reimbursement of cost of gasoline 
and oil consumed between place of 
lodging and place of duty, notwith- 
standing lodging and subsistence are 
furnished in kind by the Government. 

Employees of Works Progress Adminis- 
tration required to furnish own means 
of conveyance for official travel at 
headquarters may not be paid there- 
for, in addition to salary a flat daily or 
monthly rate, but the salary may be 
fixed in excess of that for employees 
not required to furnish a means of con- 
I oo cecedaas-tacteweiradiewanet 

Navy Department employees: 
Appropriation “Maintenance, Bu- 

reau of Yards and Docks”’ available 
in connection with relief projects for 
reimbursement of actual expenses 
to employees using own automo- 
biles within limits of official sta- 
tions if project expenses are charge- 
able to said appropriation --_...... 
Funds under Emergency Relief Ap- 
propriation Act of 1935, available 
for expenditure in connection with 
continuation of Public Works Ad- 
ministration, are applicable to 
reimbursement of actual expenses of 
employees using own automobiles 
on official business within limits of 
official stations if said employees 
are engaged on work authorized to 
be continued and President au- 
thorizes use of said funds for such 
COT bn cede wcscccncsccies 

Works Progress Administration em- 
ployees taken from public relief rolls 
and paid “security wage’ may not be 
reimbursed for use of own automobile 
at headquarters except on actual ex- 


Internal Revenue employees—payment 
of expenses for travel between place of 
residence and post of duty unauthor- 
ized. Disbursing -fficer’s responsi- 
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TRAVELING EXPENSES—Con. 


Headquarters—Continued. 
bility not affected by his inability to 
recoup amount from payees.-.-........ 

See also Subsistence, headquarters. 

Leaves of absence—Public Works Adminis- 
tration inspectors assigned to projects at 
temporary duty stations who while in a 
travel status are placed on leave without 
pay when project work is suspended are 
not entitled to traveling expenses to their 
homes or other personally selected points_ 

Repeated travel—Army officers detailed for 
duty with Works Progress Administra- 
tion may be directed by Administrator to 
perform travel repeatedly between two or 
more places. If two or more journeys are 
made the officer is entitled to reimburse- 
ment for actual and necessary expenses--. 

Social Security Act allotments: 

Funds alloted to District of Columbia 
for maternal and child welfare under 
section 504 (a) of the act may be used 
for traveling expenses only if the Dis- 
trict of Columbia appropriations from 
which the allotments are matched, are 
available for said purposes_........... 

Funds allotted to District of Columbia 
from Public Health Service appropria- 
tions under secs. 601 and 602 of the 
act are not available for traveling ex- 





























































































































Temporary duty—Public Works Adminis- 
tration—project inspector, who, upon ap- 
pointment, reports to district head- 
quarters at owo expense from where he is 
assigned to temporary duty at other 
points is entitled to reimbursement for 
traveling expenses. Inspectors assigned 
to projects at temporary duty stations 
and who while in travel status are placed 
on leave without pay when project work 
is suspended are not entitled to travel 
expenses to their homes or other person- 
ally selected points 

Transfers: 

Interior Department employees—provi- 
sion in Joint Resolution of Mar. 28, 
1918, does not authorize Secretary of 
Interior to delegate authority to sign 
orders entitling employees to reim- 
bursement of travel expenses on trans- 
fer between duty stations.............. 

Interstate Commerce Commission em- 
ployees—where travel performed by 
inspector of locomotives of Commission 
for the purpose of acceptance of position 
to which nominated and under orders 
not specifically authorizing reimburse- 
ment of traveling expenses as required 
by statute when transfers are to be at 

Government expense, fact some official 

business may have been remotely in- 

volved in trip does not authorize reim- 
bursement for expenses incurred 
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TRAVELING EXPENSES—Con. 


Transfers—Continued. 

Public Works Administration employ- 
ees— travel order authorizing change of 
official headquarters signed by Assist- 
ant to Administrator does not entitle 
traveler to reimbursement of expenses-. 

Vehicles: 

Automobiles, use of own: 

Actual cost of gasoline and oil consumed 
on official travel involving the use of 
an employee’s automobile for short 
distances only may be determined by 
claiming consumption as of pre-deter- 
mined mileage average, the voucher 
to so state, in addition to showing 
name and model of automobile, cur- 
rent receipts to be submitted showing 
prices paid for gasoline and oil. 
Ferry fares paid in connection with 
travel may be included for reim- 
INNS couttetecchenennactteuces 

Payment authorized of purchase price, 
including State tax, of gasoline con- 
sumed in privately-owned automo- 
bile of employee authorized to use 
same upon actual expense basis 
where tax-free sales are refused by 
dealers, provided receipts are pro- 
cured in duplicate as required by 
General Accounting Office General 


Payments upon falsified travel expense 
accounts for purpose of obtainirg re- 
imbursement for operation of per- 
sonally owned automobile on com- 
muted basis other than that author- 
ized by the act of Feb. 14, 1931, and 
Standardized Government Travel 
Regulations are for refunding to the 
Government notwithstanding such 
claim may have been “‘in good faith’’ 
at another’s suggestion, and resulted 
in saving to the Government. .--.-_.... 

Practice of requiring employees of 
Veterans’ Administration traveling 
under orders for which reimburse- 
ment by Government authorized, 
to use State gasoline exemption forms 
in purchasing gasoline or furnish 
receipts in duplicate in lieu thereof 
where exemption refused by dealers, 
should be extended to similar travel 
by Administration beneficiaries - . ... 

Purchases of gasoline and oil by em- 
ployees or beneficiaries of Veterans’ 
Administration traveling under offi- 
cial orders on actual expense basis 
for which traveler reimbursed by 
Government must be considered pur- 
chases for exclusive use of United 
States within sec. 401, Revenue Act, 
1935, and tax exempt effective Oct. 1, 
1935, but not necessary to require 
deduction of Federal tax in making 

DIGG 5 occ titinde peti wsecccdcsdce 
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TRAVELING EXPENSES—Contd. 
Vehicles—Continued. 

Automobiles, use of own—Continued. 

Reimbursement for official travel in 
personally-owned automobile under 
act Feb. 14, 1931, as on mileage basis 
for portion of journey and actual 
expense basis for remainder, unau- 
thorized, notwithstanding travel in- 
volves ferry fares which equal or ex- 
ceed mileage allowance payable__.... 

See also related subject of Mileage, 
travel by privately owned automobile. 

Vessels: 

American—sec. 601 of the Merchant Ma- 
rine Act of 1928 does not require the use 
of American vessel classified as freight 
vessel with only limited passenger ac- 
CIE cc ttkie nip ba cebnwrodinn’ 

Foreign—Agriculture Department em- 
ployee—travel of officer and his wife 
authorized in reporting to a foreign 
country, with temporary duty en route 
via an American vessel to temporary 
duty station and foreign vessel to per- 
manent duty station, where the All- 
American route would involve greater 
time and expense, and render impos- 
sible performance of temporary duty 




















































































































Witnesses—See Witnesses. 


See also related subjects, Mileage; Sub- 
sistence; Transportation. 


TREASURY DEPARTMENT: 


Potato Act of 1935—ad ministrative expenses 
incurred by Treasury Department in per- 
formance of duties imposed may be paid 
from any appropriation available gen- 
erally to that department for administra- 
tive expenses or for collecting internal 
revenue or from funds advanced by Secre- 
tary of Agriculture from funds available 
to him pursuant to sec. 216 (a) 

Procurement Division: 
Contracts: 

Foreign-made products: 

Finding required by sec. 2, act Mar. 

3, 1933, that articles, materials, or 
supplies to be used for public pur- 

poses, or those from which they are 
manufactured, are not mined, pro- 
duced, or manufactured in United 

States in sufficient and reasonably 
available commercial quantities, 

etc., may be made by subordinate 
officers specifically designated by 

heads of departments, but deter- 
mination is sufficient only so long 

as finding continues correct._--.--.- 
Secretary of Treasury may make 
determinations, in awarding con- 
tracts under General Schedule of 

Supplies, extending to procurement 

by other Government agencies, 

pursuant to schedule, with refer- 
ence to act Mar. 3, 1933, prohibiting 
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TREASURY DEPARTMENT—Con. 


Procurement Division—Continued. 
Contracts—Continued. 

Foreign-made products—Continued. 
purchase of articles, materials or 
if not mined, produced, or manu- 
factured in United States except 
under specified circumstances, and 
independent determinations to 
same effect by purchasing agencies 
are not necessary, but, if findings 
of Secretary are not sufficient, pay- 
ments by purchasing agencies must 
necessarily be questioned _......... 

Purchase clearance—purchases from other 
than General Supply Schedule con- 
tractors unauthorized in absence of 
showing that scheduled furniture would 
not meet needs of agency concerned, and 
clearance of Procurement Division in- 
effective where such purchase is vir- 
tually on open market basis - .........-. 

Relief workers with equipment—need 
not be obtained through said division 
on basis of nonpersonal service con- 


TROPHIES: 
See Medals, Pins and Bars. 


763 


949 


See Colleges, Schools, and Universities; Indian 
Affairs. 
VEHICLES: 
Automobiles: 
Accessories—radio—installation of Gov- 
vernment-owned radio equipment in 
privately owned automobiles may not 
be charged to Federal Communications 
Commission appropriations 
Seizures: 
Liquor Law Repeal and Enforcement 
Act, 1935: 

Appropriated funds not available for 
payment of any expenses incident 
to seizure and forfeiture of vehicles 
and aircraft for violation of internal 
revenue laws relating to liquor 
where seized property is sold pur- 
suant to section 204 (c) of act, if 
proceeds are sufficient to cover 
same, but if insufficient deficiencies 
may be paid from appropriation 
“Salaries, Fees and Expenses of 
Marshals, U. 8. Courts”’_.......... 

Department of Justice appropria- 
tions not available for payment of 
expenses incident to seizure and 
forfeiture of vehicles and aircraft 
for violation of internal revenue 
laws relating to liquor where the 
property is returned to claimant 
pursuant to sec. 204 (c) of act, 
nor for payment of expenses of 
hauling, towing, transporting, and 
storage of such property seized by 
other than Department of Justice 


1065 
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VEHICLES—Continued. 





Automobiles—Continued. 
Seizures—Continued. 
Liquor Law Repeal and Enforcement 
Act, 1935—Continued. 

Where vehicles and aircraft seized for 
violation of internal revenue laws 
relating to liquor are sold pursuant 
to sec. 204 (c) of the act, and 
claim for remission or mitigation is 
allowed by court, the proceeds in 
excess of expenses incident to seiz- 
ure and forfeiture may be applied 
upon the allowed claim, any further 
excess to be covered into the Treas- 
ury, but no appropriation is avail- 
able for payment of any defi- 
ciency in connection with an allow- 


Where vehicies and aircraft seized 
for violation of internal revenue 
laws relating to liquor are turned 
over to another Government 
agency pursuant to section 305 of 
the act, only cost of “hanling, 
transporting, towing, and storage’’, 
if paid from applicable Depart- 
ment of Justice appropriation, is 
properly for reimbursement by 
the transferee agency, the reim- 
bursement to be credited to appro- 
priation previously charged_......- 

Use of own—See Mileage, travel by privately 
owned automobile; Traveling expenses, 
vehicles. 


Motor: 


Engines—no objection to procedure pro- 
posed by National Park Service with 
respect to exchange or trade-in of old 
motor vehicle engines for reeonditioned 
ones involving funds appropriated 
ander Emergency Relief Appropria- 
tion Act of 1935, procedure providing 
for securing bids for separate sale of 
old engines in addition to bids propos- 
ing trade-in allowance, and providing 
further for covering into Treasury 
as miscellaneous receipt amount 
received for old cngines, whether on 
separate sale or as trade in allowance-- 

Operators’ permits—Cost of obtaining 
permits by Civilian Conservation Corps 
employees to operate trucks in District 
of Columbia may be considered part of 
cost of operation of camp and chargeable 
to funds available for such costs........ 

Passenger-carrying: 

Act Mar. 15, 1934—Purchase of higher 
priced heavy-weight car unauthorized 
where service needs indicate car of 
medium class will suffice notwith- 
standing higher priced car is within 
$750 statute limitation ..............-- 

Purchase— Maximum price statute does 
not permit purchases at or approach- 
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VEHICLES—Continued. 


Passenger-carrying—Continued. 
ing said maximum if an automobile 
of a lower price will serve Government 
Station wagon—funds appropriated by 
the Second Deficiency Act of Aug. 12, 
1935, for construction of buildings for 
United States representative in Philip- 
pine Islands and procurement of furni- 
ture, etc., for same, is not available for 
purchase of a station wagon. -........ 


VESSELS: 


Fines—Immigration—See Immigration, 
fines. 

Foreign—See Transportation; Traveling er- 
penses 

Salvage—the War Department, Secretary 
of War, or his duly authorized representa- 
tive being the only agency authorized to 
act in removing ot contractingfor removal 
of water craft in navigable waters of 
United States, no undertaking by any 
other department in such a case can 
impose any contractual obligation upon 
IE WR ccctieweckemcdecsscce 


VETERANS’ ADMINISTRATION: 


Adjusted compensation: 
Awards—marriage, presumption of, in 
Oregon in cases of multiple marriages 
consummated according to law being 
greatly in favor of validity of last mar- 
riage, award by Veterans’ Administra- 
tion of adjusted service certificate credit 
to veteran's wife by last marriage, 
which was performed in Oregon, need 
not be reversed, presumption of valid- 
ity of last marriage not having been 
completely overcome by other claim- 
ing spouse and law of State in which 
marriage of claiming spouse was per 
formed following Oregon rule in such 
CE oc chbebiindncceased tetseebeensen 
Beneficiaries—administrative delay in 
consideration and adjudication of an 
application for adjusted compensation 
benefits filed by veteran’s widow, does 
not authorize installment payments of 
such benefits retroactively............. 
Decedents, estates of—public adminis- 
trator may be paid awards where there 
exist assets of the estate other than pro- 
ceeds of such certificates, and claims 
against the estate to be adjudicated _.-- 
Dependents—stepmother—relationship to 
veteran existing at date of his death not 
affected by subsequent separation of 
stepmother and father of veteran, but 
she remains preferred dependent if she 
became 60 years of age or was other- 
wise able to show dependency prior to 
July 3, 1935........ euabusquiiascusbcoss 
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VETERANS’ ADMINISTRATION— 
Continued. Page 
Adjusted compensation—Continued. Beneficiaries—Continued. 
Loans: Gasolin’ and oil purchases—Continued. 


VETERANS’ ADMINISTRATION— 
Continued. Page 


Forgeries—nonauthorization by Gener- 
al Accounting Office of reclamation 
proceedings in connection with forged 
loan on veteran’s adjusted compen- 
sation certificate not construed as 
concluding rights which Government 
may have against veteran in respect 
of fraudulent hypothecation of certifi- 
cate, and at his death the loss occa- 
sioned through his fault or negligence 
is for deduction in arriving at award 
to designated beneficiary 

Fraudulent—surety on veteran’s bond 
executed as basis for issuance of dupli- 
cate adjusted service certificate has 
no remedy by subrogation or other- 
wise for amounts paid by it in con- 
nection with loans fraudulently ob- 
tained by veteran 

Interest: 

Adjusted Compensation Payment 
Act of 1936, does not justify modi- 
fication of rule of charging interest 
until paid on a loan secured by a 
World War adjusted compensation 
certificate, although there was a 
failure of the security 

No authority for payment of interest 
to date of maturity on unpaid loans 
to veterans hy banks or trust com- 
panies on adjusted service certifi- 
cates, payment being limited under 
sec. 2, act Jan. 27, 1936, to date of 
issuance of check by Veterans’ 
Administration in redemption of 
loan where bank or trust company 
presents certificate and unpaid note 
for payment within 15 days after 
mailing required notice by Admin- 
istration, and to 15 days after mail- 
ing notice where presentation for 
payment not so made 


duplicate in lieu thereof where ex- 
emption refused by dealers, should 
be extended to similar travel by 
Administration beneficiaries 


Monetary benefits: 


Compensation, adjusted compensation, 
pension, emergency officers’ retire- 
ment pay and insurance due an in- 
competent beneficiary of the Veterans’ 
Administration hospitalized or domi- 
ciled in a Veterans’ Administration 
facility may be paid to his guardian if 
one be appointed and satisfactory, or 
to the chief officer of the institution 
by means of an institutional award 
of such amount as may be needed, 
and remainder covered into fund 
entitled ‘“‘Funds due incompetent 
beneficiaries, Veterans’ Administra- 
tion,’’ unless apportioned to depend- 


Insurance under War Risk Insurance 
and World War Veterans’ Acts is 
not a gratuity falling within the classi- 
fication of “‘pension,”” but insurance 
installments paid to a veteran who 
dies in a Veterans’ Administration 
facility constitute personal property 
and are for disposition under provi- 
sions of act of June 25, 1910 

“Pension” and “compensation’’ to 
World War veterans for nonservice 
and service connected disabilities in 
case of veterans furnished hospital 
treatment, institutional or domicili- 
ary care such as that provided by 
former National Home for Disabled 
Volunteer Soldiers, are ‘‘pension’’ 
within meaning of acts of July 1, 1902, 
and June 25, 1910, and are for disposi- 
tion accordingly .................-.-.- 

Pension moneys due an incompetent 
pensioner of the Veterans’ Adminis- 


Set-off—See Set-off. 
Beneficiaries: 
Gasoline and oil purchases: 


tration hospitalized or domiciled in 
Veterans’ Administration facility 
and paid to the chief officer of said 


By beneficiaries traveling under official 
orders on actual expense basis for 
which traveler reimbursed by Gov- 
ernment must be considered pur- 
chases for exclusive use of United 
States within sec. 401, Revenue Act, 
1935, and tax exempt effective Oct. 1, 
1935, but not necessary to require 
deduction of Federal tax in making 
payment 

Practice of requiring employees of Ad- 
ministration traveling under orders 
for which reimbursement by Gov- 


facility and in his hands at death of 
the incompetent, are for disposition 
under the acts of July 1, 1902, and 
June 25, 1910 : 

Pension payable on behalf of an insane 
veteran in St. Elizabeths Hospital 
may be paid in discretion of Admin- 
istrator of Veterans’ Affairs to a 
guardian or otherwise as prescribed 
in Veterans’ Regulation 6 (c) and 
act of Aug. 12, 1935, and need not 
be paid under provisions of act of 


ernment authorized, to use State 
gasoline exemption forms in purchas- 
ing gasoline or furnish receipts in 


Death compensation—act June 28, 1934— 
amendment to existing Veterans’ Ad- 
ministration regulations not authorized 
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Continued. 


to permit award under act of June 28, 
1934, for death of veteran from norfService- 
connected cause while suffering with a 30 
percent or more service-connected disa- 
bility, in cases where evidence of service 
connection of disability has been sub- 
mitted to Veterans’ Administration sub- 
sequent to veteran’s death............... 
Facilities—inmates—funds, private—pen- 
sion payments may be made direct to 
competent domiciled members of the 
INO san taiitisiceitn sutitdiecicicudeoce 
Jurisdiction—contracts—under the law and 
appropriation for construction of build- 
ings, there is no jurisdiction in the Veter- 
ans’ Administration to determine a claim 
for alleged damages by reason of delays 
caused by the Government. 
Pensions: 
Inmates: 
St. Elizabeths Hospital: 
Pensions retain character as pension 
moneys and are for depositing to 
Pension Money, St. Elizabeths 
Hospital, Trust Fund. ............ 
Where by statute provision is made 
for payment of board and mainte- 
nance of such pensioners no author- 
ity for deduction therefor from 
pension moneys. .................. 
Veterans’ benefits—set-off—See Set-off. 


VISAS: 
See Fees. 


VOLUNTEER NAVAL RESERVE: 
See Leaves of absence. 


VOUCHERS: 


Fraudulent: 

Amounts paid upon untrue certificates of 

Payee as to dental services rendered, 

and on basis of specific authorizations 

of other Government employees who 

had knowledge of payee’s incapacity 

to render services involved, are for col- 

lection from individuals concerned as 

their responsibility appears.__.-.....-- 

Traveling expenses—payments upon falsi- 

fied travel expense accounts presented 

for purpose of obtaining reimbursement 

4 for cost of operating personally owned 
} automobile on a commuted basis other 
than that authorized by the act of Feb. 

14, 1931 and Standardized Government 

Travel Regulations, are for refunding 

I notwithstanding such claim may have 
been “in good faith” at another’s sug- 
gestion, and may have resulted in a 

saving to the Government 


WAGES: 
See Contractors, employees. 
WAIVERS: 
Regulations—See Regulations. 
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VETERANS’ ADMINISTRATION— Page | wAR DEPARTMENT: 


See Regulations. 


WARRANTS: 
Pay: 
Certificates of settlement: 
Duty of Treasurer of United States to 
pay warrants issued on certificates of 
settlement by General Accounting 


514 Office is not “function of disburse- 
ment” within sec. 4, Executive Order 

RRs. cecksbndindhésnditiuhibicbentbece 

Sec. 4, Executive Order 6166, establish- 

251 ing centralized disbursing system, 


not indicating intent to take from 
Treasury Department and General 
Accounting Office authority vested in 
them by statute to issue and counter- 
sign pay warrants issued on certifi- 
cates of settlement of General Ac- 
counting Office, and the making of pay- 
ment thereon by Treasurer of United 
States, certificates of settlement of 
those classes of claims, payment of 
which has not been authorized by 
General Accounting Office, to be 
made by a disbursing officer, will 
continue to be transmitted to 
Treasury Department for payment 
Eee ae 


1015 | WITNESSES: 


Fees and expenses—Government em- 
ployees—entitled only to necessary ex- 
penses where subpoenaed to testify for 
the Government. Where required to 
testify otherwise, not in official capacity, 
entitled to usual fees and expenses. Re- 
garded as in duty status where value of 
testimony in private litigation arises 
from official capacity, and witnesses 
should collect authorized fees and travel 
and subsistence expenses, the amount in 
excess of actual expenses to be deposited 


WORDS AND PHRASES: 


“About’’—unless expressly provided other- 

1141 wise the word “about” when used in 
contracts by the Government in connec- 
tion with specified quantities, provides 
against accidental and not material vari- 
ations, and a trade definition permitting 
a variation of 10 percent from the specified 
quantity is not effective to change or 
vary the terms of the contract........... 
“Civilian members of teaching staffs’, 
etc.—Navy officers, retired for physical 
disability and entitled to retired pay, 
appointed in a civilian capacity as teach- 
ers at the Naval Academy, are not civilian 
members of the teaching staff of said 
Academy within the meaning of the act 
of Jan. 16, 1936, providing for Govern- 
ment aid in purchase of retirement an- 
GENER. cee cncececcccecesneccensocsesesce 
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WORDS AND PHRASES—Con, Page | WORDS AND PHRASES—Con. Page 


“Compensation” —payable to World War 
veterans for nonservice and service con- 
nected disabilities in the case of veterans 
furnished hospital treatment, institu- 
tional or domiciliary care such as that 
provided by the former National Home 
for Disabled Volunteer Soldiers, is ‘“‘pen- 


other extra expenses directly attributable 


“Net sales price’’—means, in ccnnection 
with proposed prune exportation and 
diversion plan, the sales price less the 
costs of storage, transportation, insur- 
ance, interest, and any other incidental 
handling charges properly apportionable 
to the particular lot of substandard 


Leases of privately owned land for the 
maintenance of aids to air navigation, 


sion’”’ within meaning of the acts of July  inctv rnin cittiiintinadiote 429 
1, 1902, and June 25, 1910_.............-.. “Office or duty’’—law clerks to judges of 
“Department’’—Virgin Islands Co. is a United States Court of Appeals for Dis- 
a “department”’ within meaning of act of trict of Columbia are not employed in 
yy Mar. 3, 1879, directing Secretary of War any office or duty in the court within 
oe to issue arms and ammunition for pro- inhibition of act Mar. 3, 1911, against 
ie tection of public property_...........-.-- employment of certain relatives ofjudges. 765 
s “Executive department’’—Works Progress “On duty’’—rule in 10 Comp. Gen. 40 that 
& Administration is an executive depart- determination whether Navy officer is 
a ment or bureau within the meaning of “on duty” within sec. 1586, R. S., to 
3 the act of Aug. 24, 1912, providing for the entitle to private medical treatment at 
a administering of oaths to travel and other Government expense is one of fact and 
Bg Sa ae not to be governed solely by permission 
a “Fair and equitable’—such payments given officer to absent himself for 24 hours 
authorized by Supplemental Appropria- or less, is equally applicable to Army 
ss tion Act, 1936, apply to both crop adjust- enlisted man granted leave on pass for 
4 ment contracts signed or unsigned prior EEE 689 
% 0 Oh i neda tint insaabnndnaknbuet “Pension’’—payable to World War veter- 
2 “Function of disbursement’—duty of ans for nonservice and service connected 
i Treasurer of United States to pay war- disabilities in the case of veterans fur- 
B rants issued on certificates of settlement nished hospital treatment, institutional 
= by General Accounting Office is not or domiciliary care such as that provided 
8 “function of disbursement’’ within sec. 4, by. former National Home for Disabled 
F Executive Order 6166, relative to the Volunteer Soldiers, is ‘‘pension’’ within 
) transfer and consolidation of ‘function of meaning of acts of July 1, 1902, and June 
Pr disbursement” exercised by various agen- GE Bit dhabakusbiceveccbencctenscecess 498 
t cies of Government..-.................--. “Property’’—sugarcane grown on land con- 
3 “Government establishment’’—office of trolled and operated by Virgin Islands 
Archivist is such establishment at seat of Company is “property” within meaning 
Government within sec. 3, act Mar. 15, of act of Mar. 3, 1879, directing Secretary 
1898, prohibiting purchase of law books, of War to issue arms and ammunition for 
etc., unless specially provided by law--.. the protection of public property -.-.....- 485 
: “May”—in contracts containing stipula- “Public officials’’—provision for expenses 
? tion that performance bonds “‘may”’ be of attendance at meetings of public 
% required the word “may” hag been inter- officials appearing in annual appropriation 
; preted as “‘must”’ or “shall’’..........---. for Civil Service Commission for fiscal 
a “More or less’”’—unless expressly provided year 1936 does not authorize reimburse- 
4 otherwise the words ‘‘more or less’’ when ment to officer of Commission for travel- 
s used in contracts by the Government in ing expenses incurred in attendance at 
i connection with specified quantities, convention of National Federation of 
‘ provide against accidental and not mate- co ere 725 
4 rial variations, and a trade definition per- “Public work, or service’’: 
4 mitting a variation of 10 percent from the Contract for purchase of provisions is not 
a specified quantity is not effective to a contract “for any public work, or 
change or vary the terms of the contract_. service’ within the meaning of the 
“Naval supplies’—contract for laundry Bituminous Coal Conservation Act of 
service is not contract for, within sec. ke ae 544 
I Tac niall hari niiliaaiseeiiadbita Contracts for purchase of packing house 
4 “Necessary expenses’’—referred to in act and dairy products are not within sec. 
4 June 15, 1935, for payment from proceeds 14 (b), Bituminous Coal Conservation 
of sales, etc., of animals, products, etc., Act, 1935, and bid from which deleted a 
on Government reservations, do not in- provision that contractor agrees to buy ~ 
' clude general administrative expenses no bituminous coal to use on or in carry- 
involved in administration of act, but are ing out contract from any but a code 
confined to storage, transportation, com- producer may be considered with other 
missions on sales of hides and heads, and Wi iitanndsninnnsetsigdauidiicawabicndinnadine 586 





1240 


WORDS AND PHRASES—Contd. 


“Public work, or service’’—Continued. 
involving no maintenance on the part of 
the lessee or owner, are not contracts “‘for 
any public work, or service” within the 
meaning of the Bituminous Coal Con- 
servation Act of Aug. 30, 1935_. 

Leases under which lessor undertakes to 
furnish heat, light, electric current, or 
any other service, and contracts for 
supplying electric, gas, water, or steam 
services to Government buildings or 
leased quarters, are contracts for ‘‘public 
work or service” within sec. 14 (b), 
Bituminous Coal Conservation Act, 
1935 ‘ Okun 

Purchase of supplies, material, or equip- 
ment is not contract for “public work or 
service’ within sec. 14 (b), of Bitumi- 
nous Coal Conservation Act, 1935, but 
contracts providing for manufacture of 
equipment under Government specifi- 
cations and supervision are contracts 
for “‘public work or service”, and any 
constructive work of public character is 
“public work” within the statute 

“Service’’—term as used in Bituminous 

Coal Conservation Act, 1935, defined... 

“Substantially all’’—purification of foreign 
materials in manufacture of supplies is 
not manufacture “substantially all” 
from supplies mined or produced in 
United States as required by sec. 2, act 
Mar. 3, 1933 


—Canal Zone 


“Territories and possessions’ 
is within the term as used in sec. 2, Emer- 
gency Relief Appropriation Act of 1935_. 
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WORDS AND PHRASES—Contd. 


“Time thus saved’’—As used in par. 8 of 
Standardized Government Travel Regu- 
lations, revised Dec. 10, 1935, in con- 
nection with application of salary savings 
to excess costs of airplane travel, is ex- 
clusive of all days which are not official 
periods of duty at employee's station. --.- 

“United States medical officers’’: 

Acting assistant surgeons of Public 
Health Service are such officers within 
Employees’ Compensation Act of 

Sept. 7, 1915, regardless of manner 

of employment or basis of compensa- 
tion... ostnanae : 

Physician appointed at an annual salary 
as acting assistant surgeon of Public 
Health Service is a medical officer of 
the United States within the meaning 
of the Employees’ Compensation Act 
of Sept. 7, 1916 

“Unobligated balances”’ 

Permanent Appropriation Repeal Act, 

1934, not intended to keep appropriation 

accounts named alive indefinitely but 

available for claims pending and in course 
of settlement on effective date of the 
covering-in requirement iiceaddin 

“Work day’—where included in regular 
tour of duty, Sunday constitutes “‘work 
day” which may be shortened under 
Saturday half-holiday law Mar. 3, 1931, 
by allowing compensatory time for work 
in excess of four hours on Saturday 


WORKS PROGRESS ADMINIS- 
TRATION: 


Security wage—See Compensation. 
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